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O Various Methods of acqQuiRinG and CONVEYING Eſtates, 
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CONVEYANCING, _ 


FULLY EXPLAINING THE VARIOUS 


ma _ 
* 


METHODS OF ACQUIRING, CONVEYING, Lr, 
; | SETTLING, ASSIGNING, AND FORFEITING s 


REAL AND PERSONAL BSTATES, | 


AND THE , 


NATURE, EFFECT, AND OPERATIVE WALITIES 


, or Tut 


SEVERAL KINDS Or FINES, RECOVERIES, DEEDS, AND COMMON © 
ASSURANCES, AND THEIR CONSTITUENT PARTS. 


TuE WHOLE 


METHODICALLY ARRASYIEO AND SCIENTIFICALLY TREATED. | 


SUPPORTED BY THE BEST AUTHORITIES ANCIENT AND MODERN, 4 1 
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By WILLIAM NEWNAM, of the Inner Temple, E/q; and Others. 
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HE very flattering W with which the firſt _ 
of this extenſive performance has been favoured, de- 
ands from the Editors their moſt grateful acknowledgments, - 
hey confeſs, that at. the time they firſt conceived the idea 
f publiſhing a work of this kind, their expectations of its 
ucceſs were ſanguine : nor have they been diſappointed ; for ® | 
reat as thoſe expectations were, they have been ſurpaſſed by EY J 
he extraordinary ſale of the two Firſt Volumes ; it was in- 4 | 
eed their original intention to have comprized he Practical | | 
d Theoretical Parts in two volumes only; but being daily | : 
iſhed by valuable Draughts from Gentlemen of eminence 
n the profeſſion, they found themſelves conſtrained" to enlarge 
heir plan, which they have done under the fulleſt conviction, Þ 
hat ſo far from being cenſured, they ſhall be applauded for. 
0 doing, as the work is thereby rendered infinitely more 1 
aluable. After ſo favourable a reception from the Profeſſion, 
t would be impertinent in the editors to launch out in enco- 
niums on the abilities of theſe eminent Conveyancers, whoſe 
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names are e annexed - to the reſ pective 0 which they Either 
| drew or ſettled. 


Tux Third Volume will fully explain the various method 


and common aſſurances, and their conſtituent parts, metho- 
 dically arranged, and ſcientifically treated, ſupported by the 


Complete Theory of Conveyancing. 


- lic favour, and the very liberal ſupport which they experienc- 


and Queens of England, from the Conqueſt to the preſent 


—— ſhewing the year of our Lord, anſwering to hp par. 


EKReccords. In this table the year of our Lord is computed from 


E ſecond column, and oppoſite thereto is the year of the reigr 


Twy: ec, 


of acquiring, conveying, limiting, ſettling, aſſuring and forfeit 
ing, real and perſonal eſtates ; the nature, effect, and opera. 
tive qualities of the ſeveral kinds of fines, recoveries, deeds 


beſt authorities antient and modern; the whole comprizing 


Tux Editors. flatter themſelves, that the execution of this 
latter part of their plan, will equally entitle them to the pub 


ed in the former. 


o this Volume i: is added a ae Table of the Kings 


ticular year of each reign ; the ſeveral meetings, prorogations 
and diſſolutions of parliament ; and the different ſtiles and title 
aſſumed by the ſeveral Kings and Queens; agreeable to th 


the 25th cf March; and in order to find the King's reign 


anſwering to any year, we muſt look for the year in the 


1 i . 


RET Es 1} 
d vice verſa : thus to find in what year of the reign of Wil- 9 
am the Firſt, the 2oth of Auguſt 1072 happened ; we look 
che firſt column of the table for the year 1072, oppoſite to | 
nich is the ſixth year of William the Firſt, and by the . 1 
ad of that diviſion of the table, it appears that he began b | 
s reign the 14th, of October; ſo. that the 2oth of Auguſt M 
72, muſt be in the ſixth year of his reign ; but if we look | 
r the 2oth of December 1072, that muſt be in the 5th year 
William the Firſt, becauſe he began his reign on the 14th 
October. To find the year of our Lord anſwering to the 


ok in the firſt column for the tenth of William the Second, 
dd oppoſite thereto in the ſecond column is the year 19) 
t as he began his reign gth September 1087, the 12th of 
Qober in the 1oth year of his reign, muſt be Arno Domini | 4 


This table will be found of infinite ſervice in the detection 
forgeries in deeds and wills; the ſtile and title of the King 
Queen, in whoſe reign the deed or will is precended 4 to 1 
ve been made, being the moſt likely part to be erroneous, | 
r Edward Coke, in his firſt Inſtitute, has given an account 4 
different ſtiles aſſumed by the Kings of England ſor this 
rpoſe : he has however omitted to change the ſtile of Edward | 
e Firſt, and Edward the Third, both of whom aſſumed dif- 3 
ent titles at different periods.—In the year 1685, Lady Ivy I 


was 
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th of October, in the 20th of William the Second, we muſt Þþ 


 Obſervat. on Anc. Stat. And a recent inſtance of this kind hay 
pened in Glouceſterſhire : A perſon produced a preteride 


te year of the reign of King George the Firft;” the 
| | for had it been really drawn in the reign of George the Firfl, the 


| moſt ignorant perſon would not have given his Majeſty hu 
addition, becauſe at hat time it was uncertain whether there 


ſee, how incumbent it is on Conveyancers, before they com 


F vii | 
was indicted for a forgery, which was detected by the file off} © 
Philip and Mary, being improperly recited. Yide' Barring 


| will of a relation, in order to have it proved in the Eccleſrafti 
cal Court of that Diocefe, or to make out his title to land 
thereby deviſed ; the concluſion of which will, ran thus, i 


words © the Firft,” created a ſuſpicion, that the will was forged 


would be a ſecond George. This circumſtance induced tht 
Attorney, into whoſe hands the will came, to mike fot 
enquiries; the reſult of which were, a detection of the forg 


ry. and an infliction of the conſequent puniſhme ,—Hence wt 


plete a purchaſe, or procure money on mortgage, to be extreme 
ly cautious in examining title deeds, and attending to eve 
minute circumſtance, that their clients may not be impoſed 


upon, and themſelves deceived. 


Inner-Temple, April 16, 1781. 1 he 
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peneral Idea of Conve yancing, and its 
 Derveation.”” 2 52 


ONVEY ANCING i is a Noun Subflamive - dre from Conveyance 
the Latin Convehs, to convey; and is by uſe — a technical ing, its de- 
term for the art of conveying or transferring eſtates from one per- = 
ſon 2 another by common e which any nee four aguranee. 
kin 

"rſt, By Deen or matter in pie, | 

Secondly, By MaTTER or — il | 9 

hirdly, By SyzCtaL Cusrou. | 

ourthly, By Duvise.- 


Firſt, By Deed or Matter in Pals 2 


Firft, Its general nature. | 13 
Secondl y, Its ſeveral ſpecies, 


deed in general, is a wricing ſcaled and delivered by the parties 
and may be 


y 
Firſt, A deed indented or indenture, 
"_ 1 4 of a ded are: 


cot y, 4 foe and ſufficient co 22 
Writing on or bment faomped, | 
feu, 7, Legal an Las 2 the 2 a. — % ; 


dum, reddendam, conditions, warranty erung conclufion, 
01. m—Paar A 'B 6 . Fiſthly, 


n 8 by deed may be conſidered, | „ or dee, 


Secondly, A deed ll. © | * po 3 . 
ufficient parties and proper ect mailer. * 3 0 b | *＋ ; 
— bas 
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— | © Conveyances or deeds, by which real property is corvejed, are cither 


a voidable eſtate is made ſure, or a particular eſtate is encr 


Dade 4 in general. 


Fin", Reading — 
Sixthly, Sealing, and in many caſes fiquing alſe. 
Seventhly, Delivery. 
Eighthly, Atteflaticn. ; 
A deed may be avoided, 
Firſt, By the avant of bly of he rdgui s abevementioned, 
Seeondly, By — matter, as by rajure, or alteration, defacing 
its ſeal, cancelling it, diſagreement of thoſe wheſe Conſent is 
neceſſary, or by a judgment of a court of juſtice. 
Or Deeps, ſome ſerve to convey real property others 82 to charge 
* und diſcharge it. Fey T7 


by the common law or by fatute. 
Of conveyances by commen law, ſome are eie or primary, others 
are derivative or ſecondary. 
Original Conveyances are : 
rſt,” Feoffments. 
Secondly, Gifts. 
Thirdly, Grants. 
Fourthly, Leaſes. 
 Fighly, Excoongen... bee No nod Moen 
dixthly, Partitions. © „ My ons 
Derivative Conveyances are 
Firſt, Releaſes. 
Secondl y, Confirmations, 
© *Fhirdly, Surrenders. - - 
Fourthly, Aſfignments. 
Fifthly, Rewocation. 
A Feoffment is a gift of any corporeal heredicament to as * 
dy livery of ſeifin, or delivery of bodily poſſeſſion, from the feoffer to 
the feoffee, without which no freehold e e — can w create 
common law. . x 
A Gift is properly the conveyance of lands in tail; 
A Grant is the regular method by common law of benen ne 
hereditaments. 
A Leaſe is the demiſe, granting, or letting cf any tenament 2 fo 
a leſs term than the leſſor hath therein j yet ſometimes ' r 
greater, according to the regulations of the reſtraining and enabling ſu 
tutes, 
An Exchange i is the mutual conveyarice of equal intereſts, the obe 
conſideration of the other. 
A Partition is the diviſion of an eſtate held at jointenanc y, in cops 
cenary, or in common between the reſpeQive tenants ; ſo char e 
hold bis diſtinct 2 in ſeveralty. 
A Releaſe is the diſcharge or conveyance of à man's right in lands 
tenements, to another that hath ſome former eſtate in poſſeſſion there 
A Confirmation is the conveyance of an eſtate or right 6 in ele, w 


A Surrender is the yielding up of an eſtate for life or years, to him th 
hath the immediate remaing: 2 reverſion * the particular ei 


may merge. 


ce 


— 


# Deeds in general. =. 328 
An Affienment is the transfer or making over · to another of a perſon's Al gament 
whole right in any eſtate ; but uſually in a leaſe for life or years. Y 
A Rex ocat on is the execution of a, power reſerved by the grantor in a Revocation, | 
former deed, of calling back the eſtate granted. It differs from a defea- „ 
ance, in that the deed of deſeaſance mult be of the ſame antiquity as the * 
grant, and that the deed of revocation may be ſubſequent. _ 
Conveyances by flame depend much on the doQrine of »/es and truſts, Conveyance 
which are a confidence repoſed in the terre-tenant ot tenant of the. lana, by ſtatute. 
that be ſhall permit the profits to be enjoyed according to the direQions 
of ceſtuy que uſe, or cep que brut. | Sho hav 
The ſtatute of uſes having transferred all uſes into actual poſſeſſion, ' 
or rather having drawn the p2ſſefion to the 4%, has given birth to three 
other ſpecies of conveyance : 8 3 
Firſt, A covenant to flan ſeiſed of uſes, 
Secondly, A bargain and ſale enrilled. 
Thirdly, A leaſe and releaſe, 
Which owe their preſent operation principally to the ſtatute of uſes, 
Deeds which do not convey, but only charge and diſcharge real 
property, are, EN eat OS - 3 
Firſt, Obligations, | ys 3s | 
Secondly, Recognizances, 
Thirdly, Dejea/ances, 


To CARO. £# 9 


Secondly, By Matter of Rerord. 


Aſſurances by matter of recotd, ate whether the ſanction of ſome court By matter of 
cf record is called in to ſubſtantiate a witneſs, the transfer of teal pro- record. 3 
perty : Theſe are, Ps 77ͤĩ ooo cans >; 4 

Firſt, Private A, of Parliament; © 
Secondly, The King's Grants. | 
Thirdly, Fines. 
Fourthly, Common Recoveries, 
Private Acts of Parliament are ſpecies of aſſurances, calculated to give 
by the tranſcendent authority of patiiament) ſuch reaſonatle powers or re I 
elief, as are beyond the reach of the ordinaty coutſe of law. 4 
The King's Grants, contained in charters or letters patent, are all en- King 3 
— on record for the dignity of the royal perſon, and ſecurity of the grants. 
Oyal revenue. — | | 
4 Fine, ſometime ſaid to be a feoffment af record, is an amicable piges. 
ompoſition and agreement of an aQtual or fictitipus ſuit, whereby the 
ſtate in queſtion is acknowledged to be the right of one of the parties. 

Fines are four kinds: | | 
Firſt, Sur conuzance de droit come ceo, qu'il ad de ſon dene. 
Secondly, Sur conuzance de droit tantum. © 
Thirdly, Sur conceſſit. | | | 
Fourthly, Sur done, grant et render, which is a double fine. 'F 

The force and effect of fines (when levied by ſuch as have themſelves A 

ay intereſt in the eſtate) are to aſſure the lands in queſtion to the cogni- 1 
ee, by barring the reſpeQive _ of parties, privies and ſtrangers. —_ 
| 5 | 


. 


A Common 


nnn... 


2 | | Deeds in general. | | 
| A Common Recovery is by an actual or fiRtitions ſuit or action for land, 
brought againſtthe 'tenant of the freehold, who thereupon vouches ano. 
| ther, who undertakes to warrant the tenants title. But upon ſuch 
vouchees making default, the lands is recovered by b of law, 
againſt the tenant, who in return obtains judgment againft the vouchee, 
to recover lands of equal value in recompence. * 4 
Ihe force and effect of a recovery are to afſure lands to the recoverer, 
by barring eſtates- tail, and all remainders and reverſions ex pectant there- 
on, provided the tenant in tail either ſuffer or be — in ſuch re- 
. | 3 

I) he uſes of fine or recovery may be directed : 
Firſt, Deeds ro Leav 2 2 are WA previews to the ley. 

ing or ſuffering them, | | = 
Secondly, "Deeds to Dx cLAME the Uſes which are made ſubſequent, 


3. By ſpecial Cuſtom. 


By ſpecial SSURANCES by ſpeeial cuſtom are confined to the trans ferd 
cuſtom, copybeld eſtates. | | 
Firſt, Surrender by the tenant in the hands of the lord to the uſe of an- 
ther, according to the cuflom of the maner. 

Secondly, Preſentment by the tenants, or homage of ſuch ſurrender, 
Thirdly, Admittance of the ſurrenderee by the lard, according to the 
. ſes expreſſed in ſuch ſurrender. . 
Admittance may alſo be had upon original grants to the tenant fron 
the lord, and upon deſcents to the heir from the anceſtor. 


4. By Deviſe. 


De ISE is a diſpoſition of lands and tenements, contained in th 

laſt will and teſtament of the owner. This was not permitted | 
the common law, as it ſtood ſince the Conqueſt, but was introduced | 
the ſtatute law. / ide Blaciſlane s Analyſis. 45 


eto 
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What Eftates may be conveyed. 


STATES of freehold are divided into efates of inheritance, and By deviſe. | 
| eſtates not of inheritance, - | po G 
Firſt, Efates of inheritance, 3 b es- 12 | 
Theſ: are divided into eftates in foe-fimple and ex in feeetail 
An eſtate in fee-/imple is in its nature tranſmiſhble, | * * 
Firfl, To the ſucceſſor in bodies corporate. Here the rule of ſuc- 
eſſion is directed by the nature of the corporation, = 
S-condly, To the heir in the cafe of perſons natural by deſcent, 
Thirdly, To any other perſon by Alienation, En 
An eſtate in fee-tail, as to its incidental qualities, may be conſidered Fee · tail. 
ither in relation to the hereditary tranſmiſſion, or to the alienation | 
hereof, - | | . 4 
Secondly, Eſtates not of inheritance, | 
Eſtates not of inheritance, as leaſes for life or years, (e tenancy at Eſtates not 
ill, which is now almoſt out of uſe) are traxserrable, unleſs particue of inberi- 
rly reſtrained. e tance. + 
Cuftomary eftates, or tenancy by copy of court-roll, c, may be tranſ- 2 
rred,, f 0 333 | a 
Firſt, By hereditary deſcent, I y * 
Secondly, By ſurrender. tated all 
Perſonal eflates, either in poſſeſſion or ation, may be transferred, or ac- Perſonal 
tired by | Ni | | =. fines 


Succe 
— 


Prerogative, 

Cuff om, 1 

Tudgment and execution, 1 
Sale in market-overt. | „ 


General Rules for the Conſtruction of Deeds. 


4 EEDS, eſpecially ſach as execute mutual agreements for va- 
luable conſideration, ſhould be conſtrued liberally, ut res magis 
eat, according to the intent, which ought always to prevail, unleſs 
e contrary to law, Vide Bur. Rep. 285, | | | 
Where there is ſuſſicient matter to guide the intent cf the party, in 
d manner that lay perſons may-underſtand it, or ſufficient matter is 
eained in the deed to be the inten/, there the deed, and the words 
rein, ſhall be taken ſo as to make the deed good, rather than deſtroy 
HWindbam againſt Windbam, And, 60. But in conſtruing a deed 
ording to the intent, the conſtruction muſt be upon the whole deed, 
not one part taken, and another left out, Baldwin againſt Martin. 
1 e | 
\ deed ought to be ſo expounded, that all parts of it may land regether : 
Wit being a common aſſurance, the Judges ſhall break the deed in 
ces, to fulfil the intent of the parties. Per Archer J. Cart. 98, cites 


. 47. | 
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As far as it may ſtand with the rule of law, it is honourable for all 
Jndges to judge according to the intention of the parties; and ſo they 
_ to do. C. Lit. 314. 6. | * 

ord Chief juſtice Wille, in delivering the opinion of the Judges, 
in the caſe of Smith v. Paci hurt, mentions theſe two maxims, That 
5 ſuch a conſtruction ought to be made of deeds, wt res mages waleat 
% quam pereat, that the end and defign of deeds ſhould take effect, and 
«© that ſuch a conſtruction ſhould be made of the words in a deed as is 
% moſtagreeable to the intent of the grantor ; and expreſſes himſelf 
in theſe remarkable words Theſe maxims are founded upon the 
4 greateſt authority, Coke, Plowden, and Lord Chief Juſtice Hale ; and 
* the law commends the a/utio, the cunning of the Judges, in conſtru- 
ing words in ſuch manner as (ball beſt anſwer the intent ; the art of 
“ö conſtruing words in ſuch a manner as ſhall de//roy the intent, may 
« ſhew - ingenuity of council, but is very ill becoming a Judge,” 

Att. 130. | | | 
. In ex unding a grant according to the intent, it muſt be done accord- 
ing to the intent at the time of the grant. > | 

As if I grant an annuity to J. S. until he be promoted to a competent 
benefice, and at the time of the grant, he was a poor perſon, and af- 
terwards is made an Archdeacon ; yet if I offer him a competent bene- 
fice, according to his eſtate at the time of the grant, the annuity doth 
ceaſe. Co. Elis. 35. | | 

The law in the conſtruction of grants hath reſpect to the efate of the 
grantor, to the ability of the grantee, to the of - ww which leads the 
eftate, and to the recompence and loſs which is ſuſtained. Per Doderidge 7. 
in 3 Bulſ. 125. Gough v. Howard. | 

- here there are two c/auſes in a deed, of which the /a/ter is contra- 
main 20 to the farmer, there the former ſhall ſtand. Per Nicholas J. 
Hard. 

An 72 clauſe doth not make the reſidue of the deed vicious, 


which is ſenſible of itſelf. 1 Saund. 320. Pordage v. Cole. 
One clauſe may be explained by another. 7 Rep. 41. a. Berisfords 


2. 
Clauſes in Company have other conſtructions than when they are alone. 
Heb. 275. Earl of Clanricſard's Caſe, . 
The * will conſtrue that part of a grant to proceed which ought to 
proceed, 10 Rep. 28. Sutten't Heſpital Caſe. | | 
No conſtruction ſhall be made contrary to the very expreſs words of 
the grant. Winch, 47. Biſbep of Gloucefter v. Mad. ] 
Dweties in werbis nulla c ambiguitas, ibi nulla expfitio contra werba 
„. 2 Saunders 167. Lanyon v. Carne, Wing. Maz. 24. | 
When the words are capable of different expofitions, that ſhall be taken 
which ſupports the declaration or agreement, and not that which de- 
feats it. 1 Salk; 324- e | 
Conſtruction of words ſhall be taken according to the vulgar and uſual 
ſenſe and manner of ſpeech in thoſe places where the words are ſpoken. 1 
Bulf. 195. Hewett v. Painter. oO een 
Words in grants ſhall be conſtrued according to a reaſonable and 
eaſy ſenſe, and not Hrained to things unlikely and unuſual. Hab. 304. 
Caſe of London v. the Cillegiate Church of Southwell. br 
Verba poſteriora, propter certitudinem addita, ad priva, que certitudine 


indigent ſunt referenda. Wing. 167, 


* 
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General words do not imply any certainty, nor ſhall. conclude any 
common perſon to ſay, that he has nothing there ;; and the difference be- 
tween general grants and particular, appears in Pl. c. 191. Hrateſley's 


* 


Caſe. | | Ws 1/385 wrt; 45 | * 
I ſubſequent may quali) and abridge, but not defirey, the ge · 
nerality of the words precedent. 8 Rep. 154. 6. in Altham's Caſe, © 
The rule that the general ewords ubſequent ſhall be re/irained by the 
precedent particular words, is good and general, eſpecially where the 
particular words comprehend and expreſs a thing of an * nature to 
the general words ſubſequent ; and that the general words are put with- 
out their dividing differences ; for there, indeed, the generality of them 
ſhall be controlled by the bounds of the particular precedent words; but 
where the general words do put the proper difference of particulars, and 
beſides take a higher ſpecies than the particulars mentioned before; as 
where the deviſe was of all his plate and jewels, and all other his 
eſtate, real and perſonal, Qc. there the general words ſball eyer-reach the - 
particulars before z as if in the Sebi 7 Canterbury's Caſe, in 2 Rep, 
the words had been, [and all the eccleſiaſtical perſons of ſuperior or in- 
ferior rank] they would have taken in Archbiſhops, Biſhops, &c. Per - 
Halt Chief Juſtice, 6 Mod. 100. Counteſs of Bridgewater v. Duke of Bol. 
ton. | * ; ; 
When words contained in a deed go to ſeveral ſenſes and purpoſes, 
the deed ſhall be taken according to the ſenſe of the words, without tak- 
ing or expounding any word to be ain, or confeunding the ſenſe of it: 
as if in the deed be contained dedi, remiſi, fc. this may be a deed of 
grant, feoſſment, releaſe, or confirmation, or all theſe as the caſe re» 
quires, 2 An. 20, Earl of Pembroke v. Barkly. yall wr ir 
When words of divers natures are inſerted in a conveyance, the 
grantee has election to uſe which of them he will. 2 Brownl, 292, 
Smallman v. Powis, Talis interpretatio ſemper fienda e, ut evitetur ab» 
ſurdum, et inconvenient, et ne ſudicium fit illuſorium, 1 Co. 52.4, Wing, 
21. Vide Hill. Ed. of Shep, Touchſtone. Vide alſo Poſt. the diſſerent 
kinds of deeds, F ; 4 ITS. be. 


General Rules for the Expoſition of Wille, 1 


HE intention of a teſtator is to be collected from the aubole of his 

1. will, ex wi/ſceribus teflamenti, ſo as to leave the mind quite ſatis fi- 
ed about what the teſtator meant; and as a will of land muſt be in 
writing, ſuch collection of the 2 intention muſt be ſounded upon 
the writing itſelf, Per Miliat Fuftice, 3 Burr, Rep. p. 1841. 

1. Wills muſt have a favouralile and benign interpretation, and as near 
to the mind and intent of the teſtators as may be, ſo that it be not re- 
pugnant to law z as if lands are deviſed to one and his heirs female, 
they (ball take by ſuch deviſe. By whatever words lands will paſs in a 
deed, they will paſs by the ſame words. in a will, and the ſame words 
that will make a condition in a deed will make the fame in a will. OY 

| ; * 2. ö 
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2. The law favours the intent of the deviſor, and will not futter his 
will to be void, if by any reaſonable conſiruQion it can be made good. 
2 Will. 282. 1 f | 
3. If the intent be not apparent out of the words, then it muſt be ex- 
pounded by the common law. Latch, 39,40: £24 
4. The intent is to be conſtrued by the words of the will, and not 
| by any thing debors, Latch. 42. 
A teſtator being ingps conſi/ii, there ought to be a conſtruction wade 
of his words to anſwer his intent as near as may be, appearing in other 
Parts of his will. "Latch, 35, 96, 42. 7. Km. 456. And not by 
. any averment. Latch. 35, 36. * | 
5. The words in a will which diſinherit an heir muſt have an a 
parent intent, and not be ambiguous and doubtful. Cee. Cur. 26 
10 Mad. Lucas 520. | | \ 
J. When any chattels real or perſonal are given to an executor by a 
will, the executor has an eleftion given him by law to have or take 2 
them in the right of legatee, or as executor. "FS "6.554 
K. When a deviſe of goods or chattels is well made, the aſſent of the 
executor is 3 to the perfection thereof; ſor till then the legatee 
may not meddle with the thing deviſed, but the agreement of the execu · 
tor or adminiſtrator is not neceſſary in a deviſe of Land; and if there be 


many executors, the aſſent of any one is ſufficient. ng 
- 9. A perſon that may make a teflament, or deviſe his goods and chat- 
tels, may make an executor; and any perſon that may be a deviſee or 
legatee may be an executor: But if an infant be made an executor, he 
cannot meddle with the adminiſtration of the goods till he be ſeventeen 
years of age. n e 

10. The ordinary cannot reſuſe a probate to an executor, becauſe he 
is an abſconding perſon ; for the teſtator has truſted him nor can he in- 
fiſt on ſecurity, for he has a temporal right, which he cannot fue for 
before probate. - 1 Salt. 299. | " | We 

17. A perſon vn compos cannot be an executor not adminiftrator ; an 
adminiſtrator becomes bankrupt, adminiſtration may be evoked z but 
adminiſtration ſhall not be granted though the executor becomes bank- 
rupt. 1 Salk, 36 & 39, | 

12. The words in a will ought to have a favourable conflruQion, be- 
cauſe. made ſometinies in cem, is confilit, and ſhall be fo marſbal- 
led to make it good, that thoſe words which are laſt ſhall be put firſt. 
2 Phw. 540. 6. 541. 0. 546. 4. | 

Iz. In wills the jadges ought to know the intent of the parties by cer- 

tain and ſenſible words, agreeable and conſonant to the rules of law. 


1 C2738. % | | - 

14. An expreſs deviſe ſhall not be altered by doubt ful words. Hab. 

" 65. Cre. Car. 515, 52, ; 3 48 ' 
15, Expreſs words in a condition in a will may amount to no more 
than 2 limitation. Med. Rep. 86. 1 Vent. 200. 1 Brewnli 65. 1 Roll. 
Abr. 412. Cre. Eliza. 204. Owen 112. 2 Mod. 7. Lat. Bog. 3 Med. 32. 
Clauſes and conditions in wills in reffraint of marriage, O ht to be 
conftrued with the ue rigour and firidneſs . K ſuch reſtraint, and 

in favour of the perſon attempted to be reftrained. Per Lord Mansfield and 
reft of the jullges of K. B. Vide Burr. Rep. p. 4. vol. 4. p. 2055 to 2057- 


Vide further Wills and Teflaments, 
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Of Deeds in general and 7 hing's incident thereto. 


Definition of a Deed. 


DEED (from the French Fait, or Latin Fafum) is a writing or 
inſtrument ſcaled and delivered, to prove the agreement of the 
parties to what is therein contained. C. Lit. 35. b. 171 | 


| 
Of a Charter. EW 


5 * | 

A CnaxTes, (from the Latin Charta, French Chartres, i. e. Infiru- 
menta) is a written evidence of things done between two or more perſons. | 
Chartres of the King, are thoſe whereby the King paſſes any grant to any 1 
perſon or 29 as 2 charter of exemption, of privilege, Wc. Char- " 
ter of pardon, whereby a man is forgiven a felony,” or other-offence com- = 
mitted againſt the King's crown and dignity ; and of theſe there are fe= 4 
veral ſorts, vis. charta pardmationis ut lagarie, cburta pardinatonis ſe 
defendends, Mc. and others mentioned in the regiſler of writs. And cbar- 
ter of the forefl, wherein the laws of the foreſt are compriſed. '- 

8 private perſons are deed and inſtruments far the convey- 
ance ofl , Sc. ks 8 C * SN . 


2 4 & * , 
_ - Muniment, 


Charters are ſometimes called awniments, a muniends, quia muniunt 
defendunt hereditatem. ; =Y : 72 0 4 * 

There is a difference between cartam and ones for by carta is in- _— 
tended a charter which touches inheritance, but fadum, is not unleſs it . 
| has ſome other addition. Cv. Lit. 9. 4. ö. As livery and ſeiſin, fc, 

See further mute 1. to Harg, Co. Lit. 96. | Po. ST”. "i 
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Tb The Eſſence of a Deed. 


The effence and ſubſtance of a deed are : 
Firſt, Writing on paper or parchment, 
Secondly, Sealing. 
Thirdly, Delivery, 


Things incident lo a Deed. 


There are ten things neceſſarily incident to a Deed, of which we 
ſhall treat in the following order, wiz. 

Firſt, Writing. | 

Secondly, On parchment, wellum or paper. 
Thirdly, A per/on able to contract. 
Fourthly, By a ſufficient name. 
Fifthly, Aperſon able tobe contracted with. 
Sixthly, By 4 ſufficient name. a 
Seventhly, A thing to be contracted fer. 
Eighthly, Apt words required by law. 
Niathly, Sealing. | 
Tenthly, Delivery, Co. Lit. 35. b. 


1. In what Hand and Language a Deed 


muſt be written. 


LL the matter and form of a deed muſt be written or printed be- 
| fore the ſealing and delivery of it; for if a man ſeals and delivers 
an empty piece of parchment or paper, although he defire that an obli- 
gation or other matter ſhall be written in it, which is done accordingly, 
yet this will not make it a good deed. Co. Lit. 191, Perk. F118, 119, 
The writing muſt be finiſhed before it be ſealed and delivered, or at 
leaſt before it be delivered; for nothing may be added to it afterwards, 
nor may any alteration be made in it; and therefore, if a deed of obli- 
tion be (ſealed and delivered, with a blank left for the ſum, which the 
pblizee does after ſealing and delivery fill up, this will make the deed 
A deed may be written in any hand, as in text, court or Roman hand, 
or in any language, as in Latin or French, and is as good as a deed 
written in Engliſh and ina ſecretary hand. 2 Ce. 3. 
And it is not neceſſary that the Latin or Engi whereby it is made 
be true and congruous, for falſe and incongruous Latin or Engliſh ſel · 
dom hurts a deed ; for the rules of law are, falſa orthographia nan witiat 
chartam z fa'ſa grammatica nom vitiat conceſſionem, Co. Lit. 6, 4, 121, 10, 
12 Fa And yet falſe Latin, if it be very bad, may make a deed void, 
. 193, | If 
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If there be any alteration, raſure or interlining made in any part of 
the deed before the delivery ef it, this will not hurt the deed. 

But in ſuch caſes it is proper to make a memorandum of it upon the 
back of the deed, and to give the witneſſes notice of it, (this 18 nor- 
uſually done in the atteſtation of the deed thus: ſealed and delivered, 
the word. being firſt interlined, &c.) For otherwiſe, if it be in any 
place material, as in the name of the grantor or grantee, in the limiting 
of the eſtate, or the like, and it cannot be proved to be done before the 
ſcaling and delivery of it, eſpecially if it be in a deed-po'l, it may create 
a ſuſpicion. C. Lit. 37, 225. Perk. 5 155, 125, 126, 127, 128. 


N% 


2. On what a Deed muſt be written. 


A DEED muſt be written on paper, parchment or vellum, as be- 

ing the leaſt ſubject to alteration; for if writing be on a piece of 
wood, linen, the bark of a tree, a ſtone, or the like, and be ſealed and 
delivered, it is no good deed. Ci. Lit. 220. a. F. N. B. 222. 

Wood or ſtone may be more durable and linen leſs liable to erazures z 
but writing on paper or parchment unites in itſelf more perfectly than any 
other way, both thoſe deſirable qualities, for there is nothing elſe ſo dur- 
able, and at the ſame time ſo little liable to alteration z nothing ſo ſecure 
from alteration that is at the ſame time ſo durable. A deed muſt have 
the regular ſtamps impoſed on it by the ſeveral ſtatutes for that purpoſe, 
otherwiſe it cannot be given in evidence. 2 Black. Com. 207. 

And although a deed be never ſo well written as to the hand and 
language, and on parchment or paper, and duly read, ſealed and de- 
livered, yet it muſt be formally and orderly written, as to the matter 
and manner of it, according to the law; that is, there muſt be ſuffict- 
ent words to ſet forth the agreement, and to bind the parties to perform 
it; for a deed may be void, and loſe its force in all or part, for repug- 
nancy, incertainty, miſtake, deficiency and error. | 


— 
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3. What Perſons and Bodies are able ts 
contract, or to give, grant, &cc. 


ſome are abſolute, and ſome are ſecundum quid only; as in caſe of 

infants, feme-coverts, ideots, perſons nn compos mentis, aliens, tenants 
in tail, eccleſiaſtical ons, and others; ſome. of whom may not 
make any deeds. or eſtates at all ; others only limited. and qualified, 
Stat, 32 H. 8. c. 28. | g 8 
Generally, any natural, politic, or corporate body, may make a deed. 
All who may take by deed, — give and grant by deed. ; 
And ok „ all r th are difabled to take by deed, are diſabled to 

give and grant by deed; and ſome others alſo, 
Some perſons are diſabled to give or grant by deed, and not enabled 
to take by deed : and ſome are enabled to take, that are not enabled to 
give or grant by deed. re 

Some may by deed give or grant fome, and not other things z and 
ſome may not give or grant any thing at all. | 
Some may not make adeed good of themſelves, but by joining with 
And ſome are difabled to make a deed good, although they be joined 
with others in it. Sh | 
2 may make à deed that will be good to ſome perſons, and not to 
others. . | 
p Some may make a deed that will be good at one, and not at another 

me. | 
And ſome may make a deed that will be good in one way, and not in 
another. 6 
Diſabilities to make deeds, c. are chiefly amongſt perſons de nen 
fane mcmirie ; infants ; aliens; women who have huſbands z men who 
have wives ; women that have had huſbands, and lands ſettled by their 
huſbands upon them ; perſons born deaf and dumb; perſons attainted 
of treaſon or felony, or in a precmunire z clerk ; convict z leper ; baſtard ; 
tenant in tail z eccleſiaſtical perſons, as biſhop, parſons, and the like; 
| Tn z tenants in common ; coparceners ; difleiſors ; diſſeiſees, 
; . 

And this in ſome of them is in part, and temperal only; but in 

others of them it is abſolute, univerſal and n 
But for all other perſons male or ſemale, and for all other bodies na- 
tural or politic, either as ſole corporations or aggregate, and for all per- 
ſons eccleſiaſtical and temporal, they are capable to be grantors or 
ntees, or to give and take by deed, f- | 
So that if any ſuch perſon be ſeiſed of an eſtate in fee-ſimple in his 
own right, he may by deed in writing, in pais, make what gift, grant 
or exchapge upon it, he pleaſes. 


| 1 Y | 82 perſons are diſabled by common law, and ſome by ſtatute; 
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Grants by the King. 

The King, for the greatneſs of his perſon and preſervation of his 
eſtate, is diabled by law to grant by deed in pars z but he is to give by 
matter of record, which is of a higher nature than a deed, Fitz. Fait 
and Feoffment 21, | WE» gs Wer 

The manner of granting by the King, does not more differ from that 
by a ſubject than tue conſtruction of his grants when made ; for à grant 
niade by the King at the ſuit of the grantee, ſhall be taken moſt bene= 
ficially fer the King, and again party z whereas the grant of a 
ſubject is conſtrued moſt ſtrongly agarn/? rhe grantor ; wherefore it is 
uſual to inſert in the King's grants, that they are made, wr at the fait 
of the gramtee, but ** ex ſpeciali gratia, certa ſcientia, & mera motu 
« regis,” and then they have a more liberal conftrution, 


| Grants by the Queen. 


The Queen has a privilege above other women, that ſhe may make a 
| gift or grant of her own lands or goods without the King. — 
The Queen-Conſort is of ability to purchaſe lands and to convey 
them, to make leaſes, to grant copyholds and to do ather aQs of owner- 
ſhip, without the concurrence of her lord ; a very ancient privilege, 
8 no other married woman hath. Yide Co. Lit. 133. 4. 1 Black 
218. | 


\ 


Grants by Huſband and Wife. 


If a deed be made by huſband and wife together, this geoerally will 
not bind and conclude the wife as a fine wilt do. But a deed referring 
to a fine or recovery, as to lead the Uſes thereof, and the like, may be 
84 the huſband and wife. Co. Lit. F Perk. $ 8, 20, 41, 185 
186, 86, 194. Telv. 1. Fenk. Cont. 4. Cafe 20. p 

A huſband and wife together may paſs what fine or 8 they 
pleaſe of the wife's land, or charge it Foe what time they pleaſe, and 
ſuch leaſes and charges will be good to bind them both and their heirs ;; 
but they may not do ſo much by their deed as by fine, | | 

The huſband may make leaſes of the lands and tenements whereof he 
has any eſtate of inheritance in fee-ſimple or fee-tail in right of his 
wife, or jointly with his wife, made before or after \marnage, ſo as 
there be obſerved in ſuch leaſes the conditions or limitations required in - 
the leaſes made by tenants in tailz and ſo as the wife join in the deed, 
and be made party theretoz and ſo as the -ſcal and deliver the 2 


- 


— 
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And yet in caſe of an eſtate tail, it will not bind the donor, nor him in 


tate they pleaſe, or charge the land ſo as to bind the donor and him in 


and they demiſe by indenture, and after the huſband's death the wife 


But till her entry the leaſe is not avoided. Cre. Jac. 332, 417. 


' reſerved upon it; this is not vid as it is in caſe of an infant, but voida- 


delivered accordingly, this is good, 2 Leon, 200. 


deed in perſon ; for if a man and his wife make a letter of attorney to 
deliver the leaſe upon the land, this leaſe will not be-a good leaſe 
from the wife, warranted by the far. (32 H. 8. c. 28.) and yet it will be 

againſt the huſband. But if the leaſe is warranted by the ſtatute 
it will bind both the huſband and wife, and the heirs of the wife, 


remainder. But in this caſe the huſband and wife together may by the 
help of a fine, recovery, both or one of them, make what further ef. 


remainder alſo, and their heirs. Stat. 32 H. 8. c. 28. Co. Lit. 44, 90. 
2 


M. 44- | | | 
And where the wife may do the principal, as levy a fine, fc. ſhe may 
do the acceſſary, namely, declare the uſes of 10 Ce. 30. 

And yet in caſe of a woman ſole, who is tenant in rail of the gift cf 
her deceaſed huſband, or any of his anceſtors, or with another huſband 
ſhe ſhall take afterwards, if ſhe alone, or they two together, ſhall make 
any ſuch leaſe within the conditions of the ſaid ſtatute warranted by it, 
this leaſe will not be a good bar of the title to the inheritance of thoſe 
who come after; but it will be good to bind the parties themſelves, and 
all others. Stat. 11 H. 7. c. 20. 3 Co. 51, 60. ; 

If huſband and wife be ſeiſed of land in London to them and the hei 

of the huſband, and they covenant by indenture for twenty pounds, to 
ſuffer a common recovery according to the cuſtom of the place, (which 
binds as a fine) and that it ſhould be to the uſe of the recoverors, until 
they had made good a leaſe by indenture for forty years, and after the 
making of the leaſe, to the uſe of them and the heirs of the huſband, 
and this recovery is had ; this leaſe is good in this caſe, and not avoida- 
ble by the wife. Dyer 290. | 
If land be given to huſband and wife and the heirs of their bod'cs, 


enters, and dies within the term, it is now no leaſe ab initio. Lean 192. 


The huſband is ſeiſed of land in tight of his wife, they both join in 
an exchange of it by deed, for other land with a ſtranger, and the ex- 
charge is executed. They paſs the land taken in exchange by fine, yet 
the wife after the huſband's death may enter upon her own land. Dyer 
3 $9- Alſo where the huſband after marriage makes his wife an aſſurance 
of a jointure, and they levy a fine of it, as of the gift of her huſband; 
this will not bar her of her dower. L2on. 285. | 
» If a leaſe is made by indenture by huſband and wife, and no rent is 


ble only. Hut. 102. 

If huſband and wife make a leaſe by indenture for years, rendering 
rent, the leſſee enters, the huſband before the day of payment of the 
rent dies, and the wife before the day of payment marries a ſecond 
huſband, who accepts the rent at the day; in this caſe the wife may 
not avoid the term, but the leaſe is good. Dyer 1 9. | 

If a leuſe is made by huſband and wife of the wits s land to A. to try 
tle title of it, they being put out, and a letter of attorney to a third 
perſon to enter into the land, and to deliver the deed, and the letter of 
attorney in the name of the huſband and wife, and they are ſealed and 


Huſband 
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* Huſband and wife in right of the wife and a third perſon, are jointe= 
— Ea. lives of the iſe and a third perſon: the huſband and wife 
by deed let the moiet for twenty-one years, the wife died, the ſurviv- 
ing jointenant entered, &c. the leaſe is good until ſhe, or ſome in pri- 
vity claimin under her, do after her coverture avoid it by entry; for 
it is not eig, but voicable, and the ſurviving 1 may not avoid 
it, but it will be good as long as either of the jointenants live. Cre. 
Fac. 417. Dyer 187. . L andre 
If huſband and wife join in a mortgage of her term, this is no abſo- 
lute diſpoſition. Heb. 3. And if he purchaſes in fee, the tetm is not 
extinct. 4 | 3 ; e br 88 
Huſband and wife poſſeſſed of a term, mortgage their intereſts, ſhe 
dies before the day of payment, he pays the money, he ſhall have the 
leaſe. Heb. 3. 1 ; 

S. and a feme-ſole are jointenants, the feme marries, and her huſ- 
band and ſhe join in an indenture of leaſe for the moiety of the land for 
eighty years to J. D. if the wife and her companion ſhall ſo long live; 
the ie dies, leaving the huſband, this is a good leaſe, and not to be 
avoided by the ſurviving jointenant. E Bulſt. 271, 473. 

Huſband and wife can neither expreſsly, nor by acceptance of a new 
leaſe, ſurrender the wife's freehold, ſo as to bind her ſurviving. Hab. 


203, 204. 8 8 * 
| Faſband and wife of her land may make a leaſe to try a title of her 

land. Ney 130, 132. 95 | - 1 25 ky | 

Huſband and wife make a leaſe of the wife's land, and this is — 
and ſealed by the huſband and wife, and a lettet of attorney by them, 
to deliver it in their names upon the land, and by che attorney delivered 
in both their names; this is a void leaſe as to wife. Cro. Car. 617. | 
If huſband and wife make a leaſe not warranted by flat. 32 H. 8. yet 
it may be a good leaſe as to the huſband, but if it made according 
to the ſtatute, it will bind the huſband and wife both, and the heirs of 
the wife ; but it will not bar the donor or him in remainder. Co. Lit. 44. 

If huſband and wife make a leaſe of her land, rendering the rent to 
them and the heir of the wife, (as ſuch leaſe ſhould. be made) in this 
caſe the huſband cannot by tine or deed grant or diſcharge this gent 
longer than during the coverture, unleſs the wife join in the fine; but 
this rent ſnall deſcend, remain or revert in ſuch ſort and manner as the 
land ſhould have done. yy 

If the huſband be ſeiſed in fee, and the wife for life, and they both 
bargain and ſell the land in fee, upon condition, that if they, or either 
of them, pay one hundred pounds, then it ſhall be void; and all aſ- 
ſurances made to be to the uſe of the huſband and his heirs ; the huſband 
dies, the wife pays the one hundred pounds, the ſhall have an eſtate 
for life, notwithttanding the declaration of the uſes as before. Cys. 


* 744. . s ; 

If huſband and wife make a parol leaſe for years of the wife's land; 
and then levy a fine, and then they both die, the conuſee may avoid 
this leaſe. Leon. 247, | i 

The huſband and wife together may join, and by fine or common re- 
covery make a good aſſurance of any land ſhe has, and her huſband has 
in her right, of any freehold eſtate they have in her right. And ſo they 
may alſo bar her of any right or title of jointure or dower the has or 

| 5 ä 


; may 7 have in or to any of the-buſband's lands: but ſo they may 1 
by the deed indented, (not though it be afterwards inrolled) feoff 
ot other conveyance. by.deed, but where there is a ſpecial cuſtom to 
warrant and enable. Co. Lit. 171. 20 H. 7.8. Plaud. 5 1 6. 
And they both to gether may make a leaſe of the land he f ren he 
holds in 1 — * Ins lives or twenty-one years, according to the 
ſtatute of 3 8. c. 28. to bind them and their heirs. Co, Lit. 44. 
Or they — make a leaſe of ſuch land to try a title 3 and theſe two 
things they may do by deed in pais without fine or recovery. And if he 
has a copyhold eſtate in her right, they two may ſurrender it in court 


according to the _ of the ] 2 Co. 23. 22 bin 
But if they both join in a ſtatute * ow not 
the wife, or her 0. Keilu. 10. | 
Grants by Huſband alone. _ 
| 11 che buſband los levies a ſine of his wife's land for any eftate 
| + whatſoever, ſhe may avoid this fine after his death. 

If the huſband alone makes a feoffment or other grant of his wife's 
t his wife, who 


land, this will be good _ him, and all others, 
may avoid it after his death. Perk. . 223. 
| a woman inheritrix has 2 huſband wichin age, who within age offers 
her land and os, ny wife by her entry ſhall avoid this, Lit. 5 633, 
634- Co. Lit. 3 337-7 
And yet, Ita b. his death ſhe takes another huſband who accepts the 
rent, the leaſe is made good. Dyer 15 
If a man be poſſeſſed of a term in ripe of his wife, and grants 


of it to another, the wife after the huſband's death will have the * 


— and itthall be only an alteration for what is 


granted, Cv. Cars 83 
BW, and his wiſe bel ng poſſe of a term in right of the wife, which 
ſhe has as adminiſtratix ; ts the term to C. to the uſe of him and 
his wife for their lives, and 12 to the uſe of himſelf; this grant is good, 


and ſhall not be ſaid to be fraudulent to deceive creditors, and is out of 


„5 7. and all other ſtatutes of that nature. Cv. Car, 


211 "if botband and wife * an eſtate in land, to them and their bend of 


the huſband, and he alone makes a leaſe of the land ; this will be good 
ae = perſons but the wife, and that alſo for her time only. Ero. 
ares 
If * in fee · ſim le takes a wife, and then makes a leaſe for years, 
and dies, and the wife is endowed of the third part of his land; in this 
caſe ſhe will avoid the leaſe for her time for ſo much of the lands as is 
within her thirds, but after her death it will be good again. Co. Lit. 


If a man who/is poſſeſſed of a term of years in right of his wife wikis” 
a leaſe thereof to begin after his death, and dies during the term, the 
wife furvives; the leaſe is Peph. 97. | 

A man who has land in ri t of his wife, makes « Jeafie for yours G's; 
it is not v by his death till the enters. Co. * 736. Plowden 137- 


Cro, — 332, 417. Dyer 290. * 


> N e eee 3D had es Thad ee vouty rand 
they after grant the. Tas 7 the wiſe js — all; 


27 1 1 „ eee e e ibs death 


enter. 16d CSM: H- $53 TuW 
i if a*than* be Solſelſed ob yeni for forty-- years in the ti his 
vik Uk dete b left for twenty years,roſervingirent} and dies, al- 
the wife has the reſidue of the term, yet the ere of the 
— 1d" ſhell have the rent, for he is no party var the leaſe· 
= if the huſbaiid' by” of the whole term," pon contithen 
Fraptes ſhall" pa th 'of money to-:the'gxecutors; C the 
uber e and upon Ne obne eondition the executors enter by 
1 l derm p paſſes, ani he'iv/barred of it. C. Li. 46. 10 C. 
in Lampet'$ eaſe. 51 er 4% i> Vi! Fa ty: * iin * 
If a man pifchaſes land to hin unc bie wiſe and their _ ill e. 
wards (wi bur his wife) he lets the land for ſixty years, if they two live 
ſo long, the e huſband dies chis binds che wife, dy „ 275 N ee 
although fe be no party to the deed. 'Cro. Elie! Kip KEE 5 

If a man poſſeſſed of a term in right of his wife — * olenſs foe years 
of the land, to begin after his death, and then dies, his wife ſurvives; the 
jeſſer mal haue it during hie term za but for the remainder of the term, 
if the huſband makes no diſpoſition of it; the wite: ſalihave it.'#oph, 5. 
For where's woman las a term, and marries, A ap may args 
it in his life, but not by will. Plow. 56. 

_ is given to hufband und wife wi ta the heirs of theit two bodies i 

e huſband makes afeoffmenc in fee, anti dies; having iſſue, 

react the wife before entry dies, the feoffmont is a difcontinu- „ 

ance to the ĩſſue at common law, and chis eſtate in the huſband and wiſe - = 

is withitwehe Ratute' of 32 1. 8. c. 28. and by that Aer | TY 
the iſſue in tail is Jawful.-" C. 7. Moor 288. batons 

lf che kuſband be tenant in tail, the remainder to the wife in tail, | 
and the huſband makes a feoffment in fee, and dies without iſſue, the * 
wife max enter; but if he ſuffers a n 1 . Fan iſſue ö 3 
cntra, Ihe is barted. 8 Co. 2 ; bazd\ a: 

If the huſdand has iſſue, win; and' the wits dies, the iſſue may 7 
not enter during the life of the huſband ; but if the huſband aliens, and 
iſter the wife is divoreed cn prevvontrattus, or for other cauſe ditſoly- _ 
ing the marriage a tinculo, We. there the wife may enter by the. ſtatus _— oo 
* the life of the huſband. 8 O. 2. Re en 0 in | 4 f 

eaſe” ind letter of attorney by the buſbaud alsnes and under his "Y 
ſeal, without the ſeal of his wife, is not good ; but in fuck caſe to ſeal == 
leaſe to try a title by ejectment, the huſband- and wife both muſt [ſeal = 
te leaſe. "and letter of attorney; and the attorney muſt enter in hoh EC 
'teir names. And ſo leaſes muſt maren for en of her AY 43 
nds. 2 Bu be te 24.4 Oh, bt | _— 

Huſband . wife ſeiſed"jointly're- them ry ehainbais of 1 5 39 
if inheritatice of lands made during- the coverture, amd the huſhand  =_— 
mkes 'a_feoffment in fee, and dies, the wife may enter within the ſta- 
we 32 H. 8 c. 28. although it-was: Eg of them both. 3 | 

526. 4 T5 Va. il dw 2 

And ſo it is if the Leiden be wade 6 theihuſvarid! and wiſe, (i 
dougn the Words of the ſtatute by the huſband only) for in ſubſtance | 


bi the act of the buſband 2 Co. Li.. 326. 4 0 
Vol. III. - PAR TI. 2 8 D 


3 == 3 


-Before dhe flatute! of 2) HM. 5. 06, gp ar rp 
the we of ain nd ae en ne f/ = 
their two hodſes.3 they ma wah wt 
wards - the huſband bargains — ſells "he whale | 
Ache wike dies the fon ſhall wre f he wh 


19 96 if +1 $447 
| "+ a huſband: be volk ed of land br Years in right. 
-raiits a rent - charger and dies, the wiſe, 8 avoid i 
Au annuity in grunted to a-wifc for life by 82275 
teleaſes all — ah dies, the wife is not-barred 
Ifa huſhaod.makes à leaſe for — of hi er wiſe's copyhold 
inheritance, (which is a forfeiture by the cuſtom) thi ng, good. leafy 
bind, and thereforeſhall not — wife after his death. Cre. Elis. 4. 
A leaſe of land io made ——ů— and wife for . e the re- 
Aniader to the executors of the ſurvivor of them, the nd, grants 
' away the term, and dies;; this is not good againdl che wide, pit is but 
n poſſibility, and not intereſt. Co, Lit. 46. og & v8 #41 
Baron and ſeme joint2nants-durir the corextare. for xty years z the 
— by indenture lets all the land for ſeventy yours, ip begin . 
ately after his death / the baron dies, the wite PS 
eaſe, and not like to a leaſe to begin re e baror 
be may over-live the whole term; nor like a gran torm to h 
ter his death, where nothing paſſes till Maden: — e 
created in intereſt though not in poſſeſſion ; and here the PR = 
an intereſt to diſpoſe of in his —— he may diſpoſe of the 
it ſhall bind the -wifez and when be ins poles oj by a caccua 
in his lifetime be has created a term in intereſt; and it is a good . a5 il 
he had granted all the term. Cro. Elis. 287. | Ce. 1555 4, + 
Huſband and wife jointenants fbr one hundred years, f * 
makes 2 leaſe for ewonty years, to n bis death, and dies;; the 
* $- 
The huſband alone may convey the land he bas i in ng, of ig bis iſ 
during both their lives together, without her content or 
Ihe huſband my not make a-leaſe of hiy-wite's copy, 
tance to prejudice — her heirs aſter his death. (e. 20 
If one has a teaſe for years, extent, or the next avoidance of [A ca 
in the right of his wife, be may grant it away by act executed in his life- 
time, but rae rea Fogg for eee be RAI 


1 K 
LB 


dy ſor dy a in law. Bull. 118. 
If a woman has a leaſe for years, n Ras 
— be ov wot poſe of its ors wile 


fFY 5 
"A in. * 


dies, e Ig 1 to the « 
of the arc. aſe 
Ifa copyliolder mak a leaſe: r-years of the Tank} whardof « fer 
cuſtom is to have her widow cate, ſhe ſhall not avoid the leaſe, un 
leſs chere be a ſpecial cuſtom to avgic Por W's under be tuſ- 
tom, and by the Lord's TIP Iles the e | 
"If buſband has an eſtate im al of ki wife for het fe d dowor: 
otherwiſe, and he alone, een ere ſu rendes to him in re- 
on z/ this is geol. dutiug the;poverthce hut if be futv ins, 1 2 ; 
be a divotce cauſa prærcentractus, the wife may enter, and avoi Lhe 
render, though qa Logo] dend, aul hid Acir: in by 
deſcent. | Perk, 5 110. 14 94 iT x1 bt l 
Ea tens ede makes: » 80 ſafment in fee „ e eee 
unds to the wife at Tater next, and ſhe before that time takes: a buf- 
bad, 4, the bud a7 graſs by edlen and ar hen at wer 
erk. 7 231118 +01 a1 19hhigm 
The huſband alonexannot b Fo recover or other iſe, by any deed 
liſpoſe of the land of his wife fo avg, ,c/ time than he lire n 


ſhe ot her heir will avoid it. 430: 5ult ? GILG * 1-308 
But by. fat, 35 ll. 8..they may Bald lors ee e in. didedituts: 
lirects. 17 C. 4, 44. if it be otherwiſe — I . 


boy nn land ſold eee 0 yer di will, on.” 
72. : ban 31 

Where huſband ad ibis e:piurchaſets,tho baden date 

nake a ſeuſſinent ah wife being gpon tho dans 


40 agreeing ta at. 1; 6 en. 91 þ 570231 2 59 = £53601 
But of a joint eſlate:in-ſoe-ſiniple, er ſur life; to the huſband and wiſe, 
ere tegularly the Anſbaad alone duting this wite's life ay/not wor | 


de joidture, ,oridifpoſe of it.. 320 11 11444 101 97 IT 31 lo aly 
; And if a beate dar years be made to thei, and he lone hatges 
je may avoid this. | lon. 5B, 259. Dyer . 11d got 
And if the huſband be Geiſed ab a reverſon-in the toit ah ther 
— e n atarn, yet this ſhait noc bar the wiſe. 
GT Ron 451 ni one 0 b. No nem zx 1 = 4 
The babend doe way: mana niray any 3 
$ wite, nnd eos may ire me; anch chi andckis oithinnt'] 
d& his alſo; and therefore if one har heir pals ang 1 458. 
22222 


id he in reverſiot;confirme the eſtmei bf the huſhind 

term of their two ves gb this: the;lraſe for year za mne aud 
ne.  Flowds 199. Lr. 5.526. LA Coz 029%) 10 ] T0!) 
So if the wif has a future intereſt, the ubandalone eg debe 
e may grant it away, or by releaſe, Sc. prevent her af it: 
Aud generally, all ad dne by the huſband voluntaily : abd out of 
durt, which wy and his wife ate compelieble to. do, and are to be done, 
deed, or otherwiſe, ſhall be deemed both their acts, and 2 as 
here he in ſeiſed in his wiſe's tight, or jointly| with his nd he 
Jigns dower to another woman, ot grants A rent for equality of partition, 
W 2 an pm, this * bind ber * done N 

Z F375 „ 


89. 
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general. 
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- -it4 esl n Ztov;: 3 +12; 3! i zl 41 tt 
No man's wife, except the Queen, may by any deed of gift or grant, 
obligation, releaſe, — or e of? or bind her huſband*s per- 
ſon, land or goods, without his-conſent'; nor will any ſuch deed made 
by her alone without her huſband conclude or bind herſelf. And her 
1 deed that ſhe is ſole, if ſhe be otherwiſe, will not amend 
i ie ben er er eren eee C0 DOTY, » 

But a decdireſerring to a fine or recovery, as to lead the uſes thereof, 
and the like, may in ſome caſes be good in the wife alone. Co. Lit. 3. 
Feri. 4 f, 20, 4% 185, 186, 86, 194. Yeo. 1. Jerk. Cent. 4. 


* 


Caſe 20uͥ A Daß 175 . ent 01 
If huſband and wife tenants in tail of the gift of the huſband, the re- 
mainder to the huſband in fee, and the huſband dies, and the ſon and 
' heir of the wife levies a fine with proclamations to the ' uſe of himſelf 
and heirs ; the wife makes. a leaſe of tke land for twenty-one years, 
this is good againſt the iſſue in tail. Bridgm. 28, 3099.;. 
fla woman tenant in tail makes a leafe for thifty-one years, and takes 
_ -2 .huſbantt and has iſſue, the wife dies, and the huſband is tenant by 
the courteſy ; one may not avoid:the leaſe during his life. Owen 83. 

But if he ſurrenders io the iſſue, the iſſue may avoid the leaſe. Moors, 
If. land be given to huſband and wife, and to the heirs of their two 
bodies, and the huſband dies leaving iſſue by his wife, and the wife 
makes a leaſe according to the ſtatute of 42 H. 8. in this cafe it ſeem 
the leaſe is good to bind the iſſue. Gauß. Caſe 119. 8 
If tuuſband and wife ſeiſed of land in right of the wife, levy à fme to 
the uſe of themſelves for their lives, and after to the uſe of the heirs of 
the wiſe, provided that it ſhall be lawful for the huſband and wife at any 
time during their lives to make leafes, for twenty-one: years, or three 
1ivesip tbe wife being covert makes a leaſe for twenty-one years, th: 
leaſe will be good gait the huſband; :Godb. Caſe 4109. 

I a man ſeiſed of land in fee enfeoffs divers perſons, upon condition 
that they ſhall give back the land to him and his wife in tail, the remain- 
det ta hb niglit heirs y they have iſſue a ſon, the huſband dies, the fon 
in theclifetof the nvate levies a fine with proclamations: to A.'the wife en- 
ters, and. make leafe for three lives, not warranted. by Stat; 32 Hl. 8. 
the danuſeo ve · enters, his entry is lawful ; for the leaſe being a diſcon- 
tinance, is within the Stat. 11 H. 5. ci 20. and the conuſee may enter 
for the. furſeiturt And if a wife accepts à fine Sur connſance de dri! 
c:me ces, c. ſbe ſhall be tenant in tail, and thereby grant and rende 
the land for one thouſand years, this is an alienation. within the ſtatute 
f 11 H. 7. 3G. 51. Dyer 148. N der ifg; rop 

If a woman tenant in tail of the giſt of her deceaſed huſband, or ary 
of his anceſtors whilſt ſhe is ſole, or after with another huſband makes 
Jeaſe, altho* it be within the Star. 32.H. 8. yet it is not good. 3 C 
$1. 400 $096 c20e : E 83 $4 3,9 22 af 

A feme ſole conveys a term in truſt, and then marries, the huſvand 
aſſigns it; the cruſt (not the eſtate) paſſes. March, pl. 141. 

A leaſe made by a female covert is not good unleſs it be made 0 
deed ; for if it be by parol, it is void; but if by deed, it is voidable 
only. Cre. Elis. 497, * 


A womm 


44 — b 


Dat in general, 


A woman who has recovered the third part of her huſband's 2 in 
dower, may not make a leaſe of it till ſuè de in poſſeſſion by execution. 


Bro. Sci. Ta.. 36. 


was » 339 56 


ex2mined, and ſo in Landon it will bi 

A ſeme covert alone, without her e feof 

of her own wp: and — ſhe dies, it. it.is void, 82755 uldand agrees 

to it. Perk. 185, 1 55 amen 
If a feme ie m. ole makes a 6 rol of: a tent aut. of ber "nd; and delivers 


it to a ſtranger to take het deed, upon certaſ conditions 
formed, ler taking a were debe the Cade: or if be bad _ 
feoffment ot Teaſe, will not hinder,” but upon performance ce of the con- 
ditition the deed ſhall take effect. Perk, c. I, 2. "And if the be covert 
at the time of delivery, and after before the time of perf performatice the bet 
come ſole,” yet 1s the deed void. Gods. Caſe t1 5 

If the wife alone gives or grants che huſba 
good till the huſband diſagrees to it; but if it be 'by dees, the deed 
ul be void; and yet by the huſband's agreement it may be made 
good for ever. Bro, Dower. 504, Plow. © +40 

If one deviſes that his S ſhall ſell his land, and nie his 
ife executtix ; ſhe alone, ot with another huſband may ſelbit. Keh, 
0. 
A feme covert that i is an executrix ' may do anything According 1 ro 
he office and duty of an executor, as another may do/ fave only give 

r ſell goods or chattels 3 this the ma Om do; and ſhe may not a ſent 
wh ANA. her huſband, 8 27. 2 2 Ha. ke Perk $ 2: 
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Grant by a Huſband: to bis i, ws 259 Wn 


A man can wake no eſtats to his wife by deed 3 be may 1 not covenant 
ith her to ſtand ſeiſed to her uſe, ſor as are but one perſon in law 

pt he may Covenant with another ſo to do: or he may 9 aw 
nt n to ber ug, or he may ſu nc old 

#er ule, i. 112. - 
And he may deviſe to his 082.  anorher. 5 e * 
A ſeme 92 5 en take an any thing of th het huſband, b 


ds of 0 e bd if he di 
e et whoa Nv any bt fer hls death 
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A feme covert will not be Bou 14 by * deed i Wn Mw be 
ai x feoſnene | 


ide will 
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Deeds in general. 


— — ”——— „ % > YR Wes. 4 
* 


* 


$3: ne n "a £7, 99 5 2 79921 70 09 71 r 
nn? 2 EI © 2 a“ Grants, by Infants. 2 643d __ „ | 
An infant may not N ift or grant by .deed, or de. iy thing 
elſe by deed” he! will 555 d 1 ing 5 him or . x, but in 
ſome ſpecial c 22 a deed that ſball take Sees by 
of fad Ne eng, onl; = ages he ſhall grant a ren-charg out 


or make a feo {io with à letter of attotne v to give livery 


Wy ſilo, 020 deed. give or ＋ any goods, and the bayer takes the 
| ing t 


eeds are void ab initio, 
if He Hook takes . by t e of the hand of t the in; 
as.wher by deed he makes a feoffment, and gives Tory, ſeiſin 
by his own 4 J or ſells goods, and delivers them is Own 
theſe are voidable by the infant himſelf, or * that 2 haye h * a 
ns privies in bloo br eſtate, Wc; Moor 105, : dg 31 7 804. 
But what he does dy fine ot rec 2. or 65 2 0 or te. 
cognizance, or, infollment of a 1 . he may void 755 duripg bis mi- 
2 73 it is not to be avoided afterwards. 7 f 1. 1 25 6h 151, 
N. B. 104. ha 
And if he 1 his nonage, by, air cannot: 1 $4 5 36k. F, 


2. 5H. 4 3 Frl. f 12, 13, 19. Paph. 152. 
3 


Th the caſe of ouch ex „ Abbot * 41. verſus F 2 55 
1801, upon & queſtion, whether the conveyance made 1 
wy — 
t 


and. bound' the. infant, Lord Mamyicld ex preſſes 
7⁰ Miſerable muſt the condition of minors be, g cluded 
«* and commerce of the world, deprived 0 hs — ae 
40 employment, and man advantages, if they could do no 2 
Great inconvenſebte uſt ariſe to dere, if they were bound 
cc act, The law therefore at the ſame time that it protects their" in 
— 


44 becility ; pd diſcretion from injury fic Ig n ga 
« 9 9 | 15 
prejudice ib f It 0 "infant doe 


2 binding akts for th 
Tek o the Pas of rue 
«c 1 75 br 28 UF. ich he en tt to 1805 which he was. c. ble to di, 
« jt ſhall 1 425 as if he mak es 7 05 artition 1 if be 5. 
oY he drags” 3,2: cap hand ws 773 


| 55 and | 
5 nll, * 
7 red end 1 ny 1 5 to an infant 11 5 

115 Nate effet from. ag axtbority w. ich is 0 
oy "no weed binding; "28 W 7 in infant patron 

4 infant oi te 0 . Xt Acquits, pays and a mini 

s aſſets z an infant head of z corporation joint in corporate —＋ i 
& infant officer does the duty of an ofiice which he may hold.” 

The Jl af of infancy, ©* which is given as a ſhield, and not u 
90 ſhall never be turned jnto an offenſi ive weapon of — o 
25 injuſtice z as where tenant for life and joſant i in remainder lev 
& fine, the infant reverſed the fine as to himſelf for the inheritance i 
60 nonage, yet he ſhould be bound by his aſſent to the fine, and jolt 
« 7 ing in it, not to enter for the forfeiture; and he fine was held goo! 
fc as to the eſtate of tenant for life, and reverſed. quead the infant only.” 
Pop 7 Ruſſel 2 Lean. 108; Cro. Elis. 124. &. © 

an infant makes an exchange or partition by deed, this it . 
only voidable, and he may affirm it at his full age, F. N. B. bz. ' 


FV. 18 H. 4. 11. N 


lf 


C2: 


eed 


any Eyed 88 ay execuor 3 
debt h Fo 25 e 
e 


angeltar,, a 
be ike, tay 
dies without 


ſtatute of 3 


hu 

ture. 199. ad 12D enen. 

od, if the cuſtom will war- 
by an infant. is good, for 
be of the 


ant. mulh be of t fourteen 
years, or more, to preſent, to al 54 wy, CALLY 4th 23. 8 Co. 
P3, No 28 11 1 leaf 1 u $0 895143; Fe rh of lands, 
ntant allo may make à leaſe far years, to try a „Ane 
Noy 130. Bur, Rep, V. 3. p. 1806. " ban : | 
5 If an 5 ſeiſed of lands in fee leaſe for years of it, ren- 
ering rent, this is only voidable ; and; by his acceptance of the rent 
when he is of age einde U Ind hats dd, ? my | 
If en infant grants a rent, advowſon of comman by deed, this deed 
oY be void, ſþall have tlie ſame remedy againſt the: granter for 
is taking a diſtreſa for the rent, or, any other ufe mage of the grant, 
3 if no ſuch grant had wen Co. Lil. 1% 1 ow nh hl! nb * 
1 g ; ; A 


— — — — — — — 
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Da in generals 


An infant after he is of years of di oodion, -may\,cdntraſt,: and may 
make a ſingle bill. on contract to pay money; far dis neceſtary.phyſie, 
food, apparel, or ſch-oling, or inftuQion, in any thing, he may. p- 
fit him, or the nurſing ot his child i; and this deed with bios him as; mach 
as if nc was of full age: and what ſhall be ſaid to be heceſſary in theſe 
caſes ſhall be tried by the Judges, and not by a jutx. 56 dh; $74) A 2; 

But if it be a writing with a penalty „it will not bind him; por will 
his bill to another man thit has paid Iuch money for him 5 0 it again 


bind an infant. C. Lit. 172. £495. 182. 9 49. r Heu. 19. Leh. 


31. Cre. Car. 560. 12 . 122, 122 Nei 
783 1847 Singen! | br al 1 29.0 g Nr AF 
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4 tenant; at U Cogan by cuſtom * leaſe for life by 
licence of the lord; and thete cannot be an viſuch cuſtom! for: 0 leaſe for 
life as there'is for a leaſe for years.. Ga. 6, Wi 

A leaſd of 4 copyhold that, has been demiſed according to is cuſtom, 
rendeting _ e rent, is leaſe within the- * 32 H. 8; 


Ae 6 

Sub e patz theit co b bold Ende by co 
15 "Ts not by deed 3 but if by: any \pecial cuſtom "6f th; eee a — 
pybolder may wake a deed, as in ſonie Cafes he may 5 la lee W. 
vears, ther le that holds ehis land may by deed grant it as the cp 


1s ; for all things are to be done b 572 copyholdet, a ae 
. of the place; and he 1 is 0 do nothing againſt the cn 50. 
without Warrant of it. ness 

If a copyholder makes ſach' 4 leafs for years #5154 forfeitüte, nere 
leaſe is good as to the partles, © and the leiſee may have an eau 5 
me upon it. Cab. 18. 

A leaſe made by. a copyholcer b Nene of OG is a good leaſe; 
and an ejectment may be broliShe Wen it, Cre. El. 55 t, my 45 

erſon who has a lawful eſtate in a manor, be it in fee, in tail; 

in aon by the courteſy, for life or years ; or as gitardfan, or terianc 
by ſtatute elzeit, or at will; ifa' Copyhold eſch-ats or comes to their 
hands durlug the time they habe it, may grant the ſame, rendering the 
rent, cuſtoms and ſervices ; and 5 will bind the lord „ho has the in- 
heritance or freehold of the manor z andd iſ a diſſeiſor, or feottee of a diſ- 
leiſot, or other who has a tortious or deieaſible eſtate or intereſt, ſuhject 
to the ichn or entry of another, keeps "a court, and makes an) volun- 
tary grant upon eſcheat or forfeiture'of a copyhold, this grant will not 
bind him that has right, when he has recontinued the ma nor by action 
ot entry ; hut admittances of an heir, or upon a ſugrender, 3 are good, 't 
1a8de within the cuſtom. 7 C. 23. | 


- 1 * \ x - " P 
= x: a 0 bd 4, 1 


9 % to. | Grads, 5 quai 


be zones of fome * will nor be _y in ny without the 
— of others, by way of grants,” confirmations: or otherwiſe ; ſo the 
grant of a Dean v0 the Chapter, of the * without the Re” 
m 4 


e FF n 


— 


tent, as a ſingle perſon may do; and ſo they. may convey or charge any 
mods or. ehattles belonging 


ation. 33- g! bes Irgd nan 1 

And if any of the members of any ſuch corporation be ſeiſed of an 
land in his — right, and in his natural capacity, he may make a off. 
n this land, as another man may 


do, and ſo he may diſpoſe of his and chattels. Perk. 5 224, 225» 


51, 209. , ; Fitz. Faits and Fee f ments 2 Godb, 300. 4 1 , 3 * 
- a4 * 11 5 11 ö IAK 10 > „ i 4 
A Corporation” may grant their land by: way of bargain and ſale. 3 
| Le * 159. e 15 A 19 t Ro ; x 15 5. 1 * , 8 1 N 
TSF) „ 11 £ 1 1 . l 8 - % J [ 
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Ferant 4% Ferfons Mind, deaf, an dumb. | 
A 4 0 . * * : 8 0 * N 75 f E len 9 48 S uS x 
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A perſon born blind,, deaf and dumb, is diſabled by lap to abe 38 
good deed; and therefore ſuch a man's deed is void: but not if he. be deaf, 
dumb or blind, and hath ſo much underſtanding, that he can make his 


mind known by ſigns. Perk. 5 6, 19, 233 24. " Blackt:\Conun., ol. 1. 
304. Vel. II. 497. | TY A 


And ſuch a perſon as before may make à volunt y grant upon 006 
cheat, or upon a forfeiture, 33 he to the cuſtom of. 


4 my 7 1% 


4.4 


the manor z and this will be good. 4 Ge. 23. 
Grants by Perſons, attaintæd of Treaſon or Felony. 
A perſon who has commitred treaſon or felony, may gives or grant. 


or charge his lands by deed, as another man may do; and ſo he may af- 
ter he is attainted for the ſame offence by outlawry, verdict or confeſſi 


| on but this ſhall not hinder the forfeiture due to the King or to the 


Lord. idee „eln $55 en 
And in this cafe ſuch a perſon before or after his attainder, may give 
or grant his goods or chattels by or without deed to relieve himſelf in 


f priſon : and this, for ſo much, will be good and binding to the lord and 


King allo; and for all the reſt, it is good againſt all perſons whatſoever, 
Fs "a lord and King. Co, Lit. 2, 42, 43. #ert. 4 46, 27, 28, 
9. [| R A 3 == 15 of } | > 


1 2 Kent cen 7924 
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Grant by Perſons deformed, &. 


* or grant by or to a deformed perſon, having human ſhape, or 
7% à leper, or fuch like perſon, of lands or goods, may be as good as 
by or to any other perſon whatſoever. Co. Lit. 2. | | 

And a leper removed by the King's writ from the ſociety of men, 
(2, notwithſtandiog give or take by deed as another man may do: 


it. 3. 
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have and take lands or 


| or goods, or have and take lands or — by the ren — 
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Grants by Perſons apl. W . 0 A. 1 2 


reli 
men but the 


A perſon outlawed in * civil action may give, or grant, or charge, 
f by don: as oy gbr nun may 403 an 
this will be good againſt him and all others. But this notwithſtanding 
ſhall not bar or exc]ude the King o other perſons from the boned or fpr- 
feiture which is given and due to them . the . 
the King ſeiſes and takes into his hands 17 ff kis land d 0 
all b. upon the outlawry, yet the * ths vio make wha 
pleaſes of the land itſelf; and this will ef himſelf: nd 25 
[+ "any * the King, for the profits of the land during the We 
outlawed 7 only; and for his goods and chattels he may diſpoſe of 
them until the King or his — Riſes _; Perk, $26, 48. Owe 


OTE _— is w 4 $4 


If an . perſon, or, an heir ĩ in war of 
or other grant of his land, this will be mts: 10 


King and the lord. Peri. f 219. Staun. rereg. 40. 


116. Co. Lit. 2 


| Grants by Peron excommuynitated. 


An. excommunicated perſon may give, or pram ve or charge his lands 


ther man, as any other perſon whatſoever may do: and fuch gifts and 
grants will be good againſt and to the parties that give or take-by the 
deeds, and aguinlt all others whatlogver. Perk. \ 29, 155, | 


Grams by. 4 Man drunk. 


Aman that is drunk may give or grant, do, 130 dts by deed, 
as any other man may do: or as he himſelf when he is freſb — ſober 


may do ; and this deed will be as binding to him, and all others, made 
At this time, as at any other time. Wings Max, 57%.” | 
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Grants by a May #660" is Infane). Beet; Lanatie Ge. 
To the making of #godd deed it is'requilite (among other thingy) that 


he who makes it, Whetflhe dees it, hav his reaſon and underſtanding 
and therefore if a man void of reafon, and that wants common uner- 


ſtanding, and that is either born 16;"krfd has been fo from His bitthe 


who is called an idret, A 4t#uitate, ot one that is born with underſtand- 
ing, and becomes accidentafly ſo, fac # e call à tanatic ot mad per 
ſon, be he ſp always, ot at certain ſeaſons and by fits, that has (as we 


ſay) his laci la intervalla, if any ſuch n r is > by — | 
this good to bind him and 


ſhall do any thing by fine or recovery, 
all others. And if he makes any deed, and thereby gives or grants, or 
charges bis land, of gives ot-ſells his goods, this deed will be- good and 
binding to himſelf; for it is a rule in law, ' nem admittendus- off ibu. 
tare ſeipſem; but it hall not bind his beirs, executors, and ſuch other 
as ſhould have had the thing” given or granted: after his death, had not 
that deed been made but they may àvod it :D that the law in this 
is, that all acts done by one nor /ane memoria are good againſt himfplf; 


but voidable by his heirs, executors, and ſuch as are to have his eſ- 


tate after his death, And yet if he be ſuch-a ohe as has his lucida enters 
wvalla, and the deed in queſtion is made by him whilſt he js in that 
caſe; this is 2 good . and will be binding to him and all others. 
1 103. Co, Lit. 133. F. N. B, 202. 7H. 4 3, 22. Perk, \ 24. 
| 3 , lee. | ern N 
0 = of ſound mind and good memory makes a feoffment of 
his land with a letter of attorney, and beſore livety is made h begames 
paralytick, and he by ſigns ſhews his mind to be, t have livery: made, 
and ſo it is made; it is {aid, this is 4 good feoffment. Hunt. 1 22: 
But if a letter of attorney to make liver y be made of land by ſuch a 
man as is #0 ſexe ame, and afier he comes to his memory, and then 
livery of ſeiſin is made by virtue of the letter of attorney, without any 
other aſſent of the froffor, and the ſeoffor. dics, in this caſe the heir ma 
enter upon the feoffee and avoid the feoffment, but he himſelf in 
life-time might not have done it, 0 Perk. 8 21, 23. t (663-8: 21 
L430 * + Of 1303 bas 32 10:59:31 1 Ania n 3 
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oragts by an Alien. itt 
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An alien may purchaſe am thing t gan ol nothing, except a leaſe 


for 5 of a houſe for convenience of merchandize ; 'alf other purchaſe 
(when found by inqueſt of 6ffice) belng forfeired to the King j he is nor 
capable of inheriting or tranſmitting by deſcent,” bur if he be, made dey 
zen, the iſſue which he hath afterwards ſhall be beir to him. Co, Lee, 
2 8. The law will hot give an allen the benefit of taking by a 


of law, as by deſcent, courtefy, dower, gr guardianſhip, becauſe 


he cannot keep it; & lex nibil facit fruftra. Per Hale. 1 Vent. 417. 
e 2, &, 42. Hilliards Shop, 


Vide alſe Black, Com. 2 Harg, 
foxb, 331, e 
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; Grants by Perſons dead in Law. 


The gifts and grants of and to dead perſons. in law, ſuch as are monks, 
bar, canons profeſſed, and the like religious perſops, are utterly-void 
in law.: and — if J. . be ſeiſed of an acre, of land in fee, and 
he joins with ſuch a a in the grant of à rent out of it; this will 
be void as to the perſon diſabled, the dead perſon, and good againſt J. S. 


only, and it ſhall be ſaid to. be his grant. Perk..h 4, 5, ©, 48. Co. Lit. 3, 
Grants by Baſtards, 5 188 
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hate a term, and one grants all that belongs to him, by this all is granted 
away. Executors or adminiſtrators may make any f gift or gram 
«fwhat/is under their power in that capacity, as the deceaſed: perſod 
bimtelf to whom they are executors or adminiſtrators might have dane. 


Dyer. 23. Miel. 22 | , bn ad: Foqu 7 
If a man appoints ſeveral, executors, they are eſteem in law but 


as one perſon, repreſenting the teſtatot z and therefore the acts done 
by one of them, which relate to the delivery, gift, ſale, payment, poſ- 
ſeſſion or releaſe of the teſtator's — — the acts of all; 
tor they have a joint and entire authority over the whole. Went. Of- 


e of Executors 95, 5 | ; Ars 
a ed e, be Sans dest mins Sur of . S. 00 . f. 
this J. H. in this caſe, eſpecially if the adminiſtration be ad opus, .» in 8 
baun ræecuter ii, may not align a tetm, or an intereſſe ter nini! but | 
he be ſuch an adminiſtrator, and made ſo, without any 1 . or li- 
Renten in this caſe he may aſſign 8. an intereft, at the leaſt dur» 

3" b vi ; a | ; * 1 | 


ing ebe Minority of the executor. 6 Ce. 
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Grants by Jointenants, Tenants. ig Common, and Copar- 


91 


for ſixty years, if B. lives ſo long : and B. ſurvives A. in 
0 


this will be good for a moiet againſt his companion and all others. And 
T2 le | f he makes it for all the land, it will be good 
«gunſt himſelf, and againſt all others but his companion tor his patt alſo. 


if he and his companion live ſo 

and then takes a 1. eſtate from | 

this the leaſe is determined. and ſhall not bind the furyiyor. 3 But, 1 34. 
If one Jointenant for life makes a leaſe ſor years in poſſelũun, and dies; 

this leaſe is not at an end, but ſhall continue. Feph. 97. 
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26 Deeds in general. 
If tx o joiarenants be in tee, and grants a rent- charge in fee, and one 
after reieafes to the other; now the grant of the rent is good, and the 
other jdiatenant fhall hold INS X 5,4 CY 
If fath-r and ſon be jointenants for one hundred years, and the ſon takes 
2a leate of his father for fifteen years, to begin, &c. by this the ſon is 
concluded to claim all or part of the term 22 2 Leon. 159, 
If two jointenants be ſeiled of an eſtate in fee · ſimple, and one of 7 
nts a fent- charge to a ſtranger out of his part; this grant will be good 
23 his liſe, but after his death the ſurvivor may avoid it. | 
So if he charge the land with common of paſture, turbary, eſtovery, 
or with a cerody, or with a way over land, or the like. Ct. Lit: 184. 
But if one of them only makes 2 aſe for years, this will be good. 
And yet if two jointerants be, and one of them grants to J. S. fat if 
he pays him twenty pounds at Michaelmas, he ſhall have his moiety, 
ard he dies before Michaclmas, and after the money is paid; ia this 
caſe he ſhall not have the land, for the condition here is to precede the 
the eſtate, Perk. F103. A, ig. 43, | + 
II land be given to -o, and the ſurvivor of them, neither of 
them alone whilſt, they be beth alive can charge or give this te- 
mainder. I bitlacſ's Cales M. 3. Fac. B. R. gs 
If two jointenants be for life, and one of them makes a leaſe for ſixty 
years, if he and his companion live ſo long; after he ſurrenders hi 
moiety, and takes back an eſtate, and dies: in this caſe the leaſe will 
; determine by the death of him or of his companion, and will not be 
= good whilſt his companion lives z and it is all one where the limitation 
= 1! is upon the lives of the leſſot or of ſtrangers ;_and is determined by 
| the death of him that made it 5 for it continues no longer than the 
6 Jointure, and fo ſhould have been, had there been no ſeverance of the 
1 | Jointure by ſurtender, Sc. C. Fac. 377. | LY 
1. If a feme-ſole and F. S. be jointenants for life, and ſhe marries J. 
W-- and B. and his wife leaſe to C. for ſixty years, rendering tent, if the 
& wife and J. S. liveſo long, and the wife dies; now this leaſe is good 
1 againſt the ſurvivor, but the rent ſeems to be determined. Galas 
. and Agbeurn, B. K. Cre,” Jac. 417, pl. 6. 32 
If 4. and B. be jcintenants in fre- ſimple, and A. makes a leaſe to 1 
ſtranger for ninety- nine years, and then B. ſurrenders, or ſues out and 
1. makes partition, and then A. dies ; yet the leſſee ſhall retain the per 
| of A. during the lite of B. and if he ſurvives, then the leſſee ul 
retain. But by the death of A. the leaſe is become void, for the 
leſſee has but a poſſibility to have it for the life of B. which is nov 
deſtroyed by the ſeverance of the jointure. Ney. 157, 188. 
If two. jointenants be of a term, and one grants parcel of it te 
a ſtranger, by this jointure of the whole is ſevered. Cre. Car. 33+, 
I two jointerants be of a reverlion, and one of them grants tht 
whole z this will be void for a moiety, Perk, G8. 
M. M. and E. I, being jointenants for life, M. M. grants the moſet 
of the land which the holds in jointure with £. for fixty years, if lle 
the faid M. ſhall ſo long live z and then grants the other moiety from 
and after the death of AA. for ſixty years, if the ſaid E. mall 10 lon 
live z in this caſe the leate is not good for any part y and yet if A. 
ſurvive E. it may Le good for her part Ce. Far. gl x 
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" WE 77» fme-cprert . and, the huſband | 
a rent out of the land, and, dies, and the wife dies 3 this 


grant is void, and the ſurvivor {ball hold it. diſcharged Flæw. 418. 
| - Jointenants may give their parts one to another by releaſe, attorn- 
ment, livery or ceremoney, and ſuch releaſe may be without the 
word heirs in the deed. Go. Lit. 194. e A 010 

All the jointenants together may grant or charge theit land by 
deed how and in what manner they pleaſe; and they may altoge- 
ther agree and make partition by deed : and if it be of a leale far 
years only, they may; de it without deed. Co. Lit. 1886. 

Two jointenants under age make a feofiment, and one of them 
dies here the ſurvivor may have the land, and by entry ſhall 
avoid the feoffment, Lit. F 633, 634. C. Lit. 336. - ad 

Huſband and wife are jointenants for one hundred years, and the 
huſband alone by his deed makes a leaſe for twenty years, to bo- 
gin after his death, this is good ;; fot a jointenant for years may grant 
away his moiety, to commence after his own or after his compa- 
nion's death, Laue 14 dar. 3. 

Huſband and wife and a third perſon purchaſe jointly, the huſhand ali- 
ens the whole, he and the wife die; in this caſe the third perſon will 
have all, for this will not prejudice him, the grant not being good. 
A (aero ne Ch | 

If udand and wife and a third perſon be jointenants and the third 
perſon releaſe to the huſband and wife, this 18 good, and gives all the 
eſtate of the third perſon releaſe to the huſband ; or he may releaſe 
to the wife alone, and that would give all the eſtate to the wife 
alone. Co. Lit. 188. ona a mi 2, 

If a man and wang be jointenants for life, and the woman marries, 
and ſbe and her nd make à leaſe for years of their moiety, ren- 
dering rent, and then the woman dies; in this caſe the ſurviving join- 
tenant ſhall not avoid this leaſe, but the wife may avoid it if ſhe ſurvive 
her huſband ; and if ſhe had been ſole when ſhe had made it. it had been 
good for her life and the life of the other jointenant. Bridgm. 42, 43+ 

A. lets land to two, Habendum eis ad terminum wite eorum conj unc 
tim, & alterius diutins wivent” & aſſignatis ſuis, 6 primus eorum de- 
cedere contingat durante wita ipſus qui ſuperſtes, 
this caſe they are jointenants and make partition; but one of them 
can grant but a moiety, Dyer. 41. 8 

Jo tenants in common make aleaſe for years, rendering rent, this 
will be good; and if either of them dies, the executor of him that is. 


pleaſe. Cod. caſe 104. | 

A tenant in common may make any diſpoſal of his own part at his 
pleaſure, and another tenant in common qoined with him cannot by any 
deed he can make to a ſtranger prejudice him therein, as he may in the 
taking up the profits of the land. Co. Lit. 197. 5. Co. 98. ls. 

If two tenants in common join together in the grant of a rent-charge 
of twenty ſhillings out of their land, this is good, and ſhall be and 
enure as ſeveral grants, 5 Ce. 8. | 

They make a feottment, and give livery of ſeiſin of the land one to 
another, or make leaſes one to another of the land which they hold in 


common, Ce, Lit. 194, 318. Perl. 193. 0 
| | ne 


tea 2 oo —- 
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nan aliter: In 


dead, and the ſurvivor, may ſue for the rent together or aſunder as they 
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2 eee may Wks a feoffment nd: Jivery" of ſeifin of his part 
00 the land to his companion, or he may make a leaſe to him, ot ke 
may releaſe to him. Co. Lit. 194, 200, 318. Perk, 5 199 
A wife is leſſee for life, the reverſion of two coparceners, and. ſhe 
and one of the coparceners make a leaſe for years of the whole, ren- 
derin ten pounds a year rent to the woman for her life, and after ten 
wii a, 6 to the coparcener z in this caſe, i it ſeems, if the tenant for life 
dies, the leaſe is good but for a moiety of the parcener that doctr- le, 
but the rent remains for all. Cy. Car. 284, 285. 
If two coparceners be of an advowſon, and the one preſents, and "oY 
ſhe grants the next preſentation, this may be good z but it muſt be un- 
derſtood the next ſhe has to grant, for the n her companion will 
have. Dyer 3 
© -Parceners ſhred of an ode may join in a preſentation, buti if 


they cannot agree to preſent, the law doth give the firſt preſentment 


to the eldeſt, and this privilege ſhall deſcend to her ifſue, nay her aſſig- 


nee ſhall have it z and ſo ſhall her huſband who is tenant by the cout. nl 


teſy, Co. vl 166. 6. 186. 6. Vin. a An G. 4. Con. Dy. 


nt 
coparcener of a ſenior grants his on to a franger, it i 


good. Perk. 573 


If a coparcener ” be married, and for equality of partition the huſband 


and wife grant a rent to the feme covert out of the part of the wife; 
this being equal ſball-bind the wife for ever, and neither Ge nor her 
heirs ſhall avoid it. 29 Af. 23. 17 E. 3. 10. 

If two coparceners make a leaſe, reſerving rent, they ſhall — the 


rent in common, as they have the reverſion. 


If coparceners have an advowſon, they may grant it awa N ber 


may _= the next avoidance, or they may —_ y turns. 40. 1 


; 
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Deeds in general. 


Grants by a Diſſeiſor or Diſſeiſee. 


A diſſeiſee may make a deed of feoſfment, and à letter of attorney, 
o enter and give livery, and this will be good. Co. Lit. 48, 49. 
„ X. B. 62. Bert. $ 222. — 5 
So if a ſtranger enters in the name of him that is diſſc:ſed, and by 
bis direction makes a feoffment in the name of the diſſeiſee, and by his 


and make livery for him, and he does ſo; this is good, and ſhall bind 
him. Perk. \ 157. 

If a diſſeiſor makes a charter of feoffment to 4. with a letter of at- 
orney, and before livery the diſſeiſee confirms the eſtate of A. or con- 
firms the deed to -f. this is clearly void, though livery be made after- 
ards. Co. Lit. 301. Ng | 8 
If the heir- apparent of the diſſeiſee diſfeiſe the diſſeiſor, and grant a 
ent charge, and then diſſeiſee dies; in this caſe the grantor will hold it 
diſcharged. So if the father diſſeiſe the grandfather, and grant a rent- 
harge, and dies; if the grandſather dies, the ſon will void it, for he 
remitted. Co. Lit. 349. | 
If he in reverſion deſſciſe his tenant for life, and dies ſeiſed, the en- 


dhe leſſor in this caſe grants the reverſion, this grant is void; for 
dere is no reverſion to grant. Hob, 323. 


ent of the diſſeiſee, and it is ſo; yet this is not good z for he cannot 
Wc part with his right without deed, and by way of extinguiſhment : but 
the diſſeiſee ſhall enter, and then he and the diſſeiſor ſhall join in a 
eoffment by deed with words of confirmation, then it ſhall be ſaid to be 
be feoffment of one, and the confirmation of the other of them. And 


ileiſor makes livery, it ſhall be the feoffment of the diſſeiſor, and con- 
mation of the dicke. Perk. 5157. 

If a deſſeiſee makes a leaſe for years, and delivers it as an eſcrow to 
ſtranger, commanding him to enter into the land, and then to deliver 
as his deed, who does ſo z this is a good leaſez for it is not his leaſe 
q | = 1 at which time he has good right and power to 
t., C. Car. 440, 457. 8 

A diſſeiſee may not make a leaſe of the land whereof the diſſeſin is, 
ul be has made his entry, and recovered the poſſeſſion of the land 
gain, Plow, 133. | BD. 

And therefore it one be diſſeiſed of his land, and before his entry or 
covery of the land he grants or gives the ſame, or his right therein, 
ranger, or grants a rent-charge out of it to a ftranger, theſe grants 


v. Car, 315, 368, Co, Lit. 214. Perk. 5 63, 66. 
Grants by Leſſor or Leſſee. 


the cannot make a feoffment to his leſſee for life, rs, or at 

duch K May not give a poſſeſſion to one that bas it before: and 
A Koe 1 may enure as a confirmation. Fits. Faits and 
Yor. I. erk. F 194, 197, | | 


onſent; and the difſeiſee gives warrant of attorney for him to enter 


ire eſtate goes to the heir, but the right remains ſtill in the lefſee. And 


If a diſſeiſor enfeoffs a ſtranger by deed, and ſays it is with the aſ- 


oy join in ſuch a deed before the entry of the diſſeiſee, and the 


re void: but by a fine or releaſe he may make a bar or extinguiſhment, . 
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Deeds in general. 


But the leſſor and leſſee joining together may make what eſtate they 
will of the land. 10 Ce. 49. | 
If a leſſee for life or years makes a leaſe for longer time than he ha, 
as if a leſſee for years makes a leafe for life, the leaſe is good for ſo long 
time as the leſſor has it; as the leaſe of 2 in Caſe of a leaſe for lie 
will be good for the life, if the term of years laſt ſo long; but if be 
gives livery upon it, (as he muſt to make it a good eſtate for life,) ii Wl 
will be dangerous to him, for hereby he will commit a forfeiture. 7 G. 
12 Plow. 524. | | Eh: | 
So if he charges the land for longer time, it will be good fq the time 
of the leaſe. 7 Co. 12. Plow. 524. Tenant in tail makes a leaſe ac- 
cording to the ſtatute of 32 H. 8. and then dies without iffue, ſo that | 
his primitive eſtate-tail is at an end, and then the leaſe derived out of 
jt muſt be at an end alſo. 3 C. 34. 
Leſſee for years may not grant or charge Ttonger than for his own 
time: he cannot charge or create a freehold out of it. Ce. Tac. 142, 


Grants by Perſons not Owners. 


| Where one grants that which is none of his own, if he afterward 
urchaſes the thing — and the grant be by deed intended, it may 0 
be good againſt him by way of eſtoppel. Co. 77. 4 


Second Granis of the ſame thing. 


If one grants the ſame thing twice, the ſecond grant will be void; 

as if one grants the next preſentation to a church after the death of the 
preſent incumbent, and then after this grants the ſame to another, tle Wi ;.. 
fecond grant is void. : of 
So if one makes a leaſe of land for ten years to one, and then make Wl C 


| a leaſe of the ſame ten years to another. But if a man ſeiſed of! | 


manor, after he hath demiſed ten acres of the demeſne for ten years, for 
may grant the whole manor for twenty years, and it will be good for tie N ent 
overplus preſently, and for the whole manor for the laſt ten years. W Cs, 
where the ſecond leaſe is to begin after the end of the firſt leaſe. Fer I 
$ 102. Dyer 35, 350. | | 1 f. 
If one grants me common of paſture without number in his ground, 1. 
and after makes the like grant to another; this ſecond grant, aleboup 

it be good againſt the grantor, yet it is not good as to me. Dyer 35 

350- | 

And yet if one makes his leaſe for years, rendering rent, and aft 
makes a leaſe of the ſame land to another, to begin during the fi 
term: this may perhaps be a good grant of the reverſion ſo long, ant 

the rent in this caſe may paſs Without attornement of the tenant. Plow 


2. 

If a reverſion be granted to one for life, and after again for years ! 
the ſame perſon, and tenant attorns to both grants at once, by this bot 
grants are void. So if one grants his ſeigniory to the biſhop of Londo' 
and his heirs by one deed, and grants it by another deed to 1 — " 
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ſucceſſors, and the tenant attorn to both together: in this caſe they are 


both void for incertainty. Co, Lit. 310. 11 H. 7. 10. | 

If one makes a leaſe to A. for twenty years if he live ſo long, render- 
ing rent, and after he makes a leaſe to B, for eighty years, by indenture 
fer eighty years, to begin preſently, or grant the reverſion, to begin at 


a day paſt, or the like; in theſe caſes if the firſt leſſee attorn, the rent 


will paſs, and if not, yet it will be a good leaſe of the land for ſa many 


years as ſhall be to come after the leaſe is ended; but if the ſecond 


jeaſe be by word without deed, then the reverſion, as a reverſion, can- 


not paſs, and the grant will be void if there be nothing elſe to help it. 
Ci. 155. Plow. 431. | | 


Grants by an Heir. 


If one ſeiſed of land in fee, and he and his ſon and heir-apparent 
join in a leaſe of his land, to begin after his death, rendering a rent to 
his ſon, and then he dies, and leaves this ſon his heir; in this caſe the 
leaſe will be good, but the reſervation of the rent will be void. Heb. 151, 

If one makes a feoffment to the uſe of a ſtranger for life, the remain- 
der to the wife for her jointure z although the wg dies before the 
wife, this will not be a good jointure within the ſtatute to bar her of 
dower z nor can ſuch a jointure be for the life of another, but it muſt 
be ſor the wife's own life. Heb. 15 3, 450. 4 Ce. in Vernon's caſe, 


Grants by Perſons out of Poſſeſſion. 


If one has a reverſion after an eſtate for life in land, and he grants a 


rent iſſuing out of this land; in this caſe the grant will be good, and it 
will charge the land after the tenant for life is dead. Perl. 5 65, 85. 
Co. Lit. 214. 

If one makes a leaſe of land to B. to begin two years after, and be- 
fore the two years ended, whilſt the leſſor is in poſſeſſion, and before the 
entry of B. be grants this away to another; this a good grant. Cre. 
Car. 117. 

If one makes a leaſe for years of his land to A. and afterwards makes 
a feotfment of it to B. this feoffment is good to paſs the reverſion, Mcor 
Ll, f 


bas all; in this caſe it will be ſaid to be his grant that had it alone z but 


Deeds in general. 


Grants by Perſons before Entry or Seifin, 


If the father dies, and the ſon makes a leaſe of the land deſcended to 
him to a ſtranger before his entry, this leaſe will be good; but if 2 
ftranger enters and abates into the land before him, contra: and yet if 
a leaſe be made to me for years, in this caſe I may make a leaſe for 
part of the term, or an aſſigment of all the term, before I have made any 
entry upon the land. C. Lit. 46. Plow. 137, 142. Perk. 5 91. 

If leſſee for years, after his time expires, takes anew leaſe for years 
of a ſtranger, rendering rent, and pays it, yet he remains tenant at ſuſ- 
ferance to the firſt leſſor z and therefore he may leaſe it to another be- 
fore any entry by him, for it is not out of his poſſeſſion. Noy Rep. 120. 

So if a rent be granted to me, and I grant it over to a ſtranger before 
I have a ſeiſin of it, this is a good grant. | 
A woman that has recovered her thirds in dower can make no leaſe of 
it before ſhe has the poſſeſſion by execution. Plaw. 133. 


Grants by Perſons who have only a Right or Title of Entry 


One that has but a right or title, or action to lands or goods, pro- 

ly cannot give or grant, and ſo transfer this to a third perſon, but 
It may be releaſed to him that hath the poſſeſſion of the thing z nor can 
ſuch a thing be charged with a rent, &c. Perk. F 92, 93. Tits. Donne 
3. Bro, Denne 13. 
But in ſuch a caſe as this, a man may perhaps by fine, or other mat- 
ter of record, or deed indented, by way of eſtoppel, be bound and 
concluded, Perk.'h 65, 66. | | 

As if one grants a reverſion by fine executory of land that he has no- 
thing in, and he after purchaſes this reverſion z this grant may be good, 
and the grantee ſhall enjoy it. But if two men join in a deed to grant a 
reverſion of land, and the one of them has nothing in it, and the othet 


by fine it is otherwiſe, Perk. F 66, 

If one grants or charges land that is not in his poſſeſſion, and he bas 
only a right to what he grants or charges, this grant will not be good; 
as if a man be diſſei ſed of his land, and before he has entered or reco- 
vered the land, he grants or gives it, or his right in it, to a ſtranger z of 

nts a rent-charge out of the land to a ſtranger ; theſe grants are not 
good, unleſs they be ſo made that they may work by way of eſtoppel. 
Co. Lit, 214. Perk. F 65, 86. 

If one has a term of years in his land, and by his will deviſes it to 
J. S. for his life, and after to me for the reſidue of the years ; or if one 
gives to J. S. his term, if he lives ſo long as the term ſhall laſt, and if 

dies before the term ends, the remainder to me; in theſe caſes, fo 
long as J. S. lives, I may not grant this poſſibility away to another, 
So if a leaſe be made to me and my wife, the remainder to the fe; 


r 


k . 


cn 


Deeds in general. 


25 


of 5 this remainder is not to be granted away. 4 Co. 66. 5 Co. 24. 


Dyer 2 r i 
* Jeriſce enters into a term deviſed to him, withaut conſent of the 


executor, and after grants his right and intereſt to the executor; this 


is a good t. Owen 56. 
: Ilibere be lord and 4 and tenant leaſes the tenancy to the lord 
for life ; in this caſe the lord, altho* his ſeigniory be in ſuſpence, yet 
the lord may grant it to a n e Perk. F 88. 1 
If A. makes a feoffment in fee, on condition that if he pays twenty 


pounds he ſhall have the land again, and before the time of payment he 


grants a tent charge out of the land; this is void, for he has but 3 
poſſibility of the land. Co. 147. 10 Ce. 48, 49. | 2 


Grants by Perſons who have only an Intereſſe Termini, 
= or Poſſibility. e 


A perſon who has but an Intereſſe Termini, a leaſe for years to com- 
mence in futuro, either of the land itſelf, or any profit apprender out of 


itz or has only an intereſt by extent upon an execution, may grant and 


transfer this over to another. C. Lit. 46. 4 C. 64. Herd. 591. 
22 E. 4, 37+ 


One poſſeſſed of a term of years deviſes it to one ſor life, and after 


to another for the reſidue of the years, and the firſt deviſce enters by aſ- 
ſent of the executors, and aſter he in remainder during the life of 

firſt deviſee grants it away ; this is not good, for it is but a poſſibility, 
and not grantable over. 6 Co. 66. | | | 


Grants by Ecclefiaftical Perſons. 


Eccleſiaſtical erſons, ſuch as are biſhops, deans, prebends, parſons, 


vicars, and the like ; for the lands they have in their ſpiritual capacities 
in right of their churches, houſes, Sc. which are eccleſiaſtical lands, 


they are limited and reſtrained in the diſpoſal of them, as the tenant in 


tail is limited for his intailed land; and as the huſband and wife are li- 
mited in the diſpoſal of the lands he has in his wife's right, or toge- 
ther with her; it is therefore as to all theſe kinds of perſons to be ob- 
ſerved, that eceleſiaſtical perſons for their own temporal lands that the 
haye by purchaſe or deſcent in their natural capacity, the tenant in 
for the land he has in fee-ſimple by purchaſe, deſcent or otherwiſe, and 
for land that ſingle men and women have in their own right, they may 
do with theſe lands what they will, and there is no reſtraint upon them, 
But how far they are reftrained as to their or':2r lands, obſerve, that by 
the Stat, of 32 H. 8. c. 28. it is enacted, That leaſes made by tenant 
in tail, or by him who is ſeiſed in the right of kis*wife or church, (the 
ons making them being of full age at the time of making ſuch leaſe) 
all be good and effectual in law againſt the leſſors, their La wives 
and ſucceſſors ; but this leaſe muſt be made under all the conditions and 
qualifications hereafter mentioned; and by this act no fine, feoffment, or 
®ther act done by the huſband only of the inheritance or freehold of the 


wife, 


the 
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wife, ſball make any diſcontinuance, or prejudice the wife or any other 
| who is to enjoy the land after the deceaſe of the wife, the fine levied by 
huſband and wife only excepted. ix 
By 1 Elis. not printed in the Statutes at Large, which you may ſee 
in Meer Reports, p. 107. it is provided, that all eſtates made by any 
archbiſhop or biſhop of any manors, Sc. parcel of the poſſeſſions ct their 
biſboprick, or united or appertaining thereunto, to any but the queen 
herſelf, other than for twenty-one gears or three lives from the time of 
the making of it, ſhall be void. | 
x ga 13 Eliz.c. 10. it is enacted, That all leaſes, conveyances 
or eſtates made by any maſter or fellows of any college, dean and chap- 
ter of any cathedral or collegiate church, maſter or guardian of any hok 
ital, parſon, vicar, or any other having any ſpiritual or eccleſiaſtical 
iving, or any houſes, lands, tithes, or other hereditaments, being par- 
cel of their college, cathedral, chapter, hoſpital, parſonage, vicarage, 
or other ſpiritual promotion belonging thereunto, other than rwenty-one 
years or three lives from the time of the making thereof, ſhall be void. 
And by Stat. 13 Elis. c. 20. no leaſe is to be made of any benetice 
or eccleſiaſtical promotion with cure, or any part thereof (and not im- 
PRI {ball endure any longer than while the leſſor ſhall be ordinari- 
y reſident and reſerving the cure of ſuch benefice, without abſence above 
eighty days in any one year; but that every ſuch leaſe immediately up- 
on ſuch abſence ſhall ceaſe and be void. | 
Yet he that is allowed to have two benefices may let one of them 
(upon which he is not moſt ordinarily reſident) to his curate only; but 
the leaſe ſhall be good no longer than during the curate's reſidence with- 
out abſence above forty days in a year. See Star. 14 Elis. c. 11. 18 
Eliz. c. 6. & 11. and 43 Eli. c. . | | 
But by the ccmron * a biſhop, parſon, prebend, c. upon an 
eſcheat, forfeiture, or otherwiſe, may grant a copyhold eſtate, according 
to the cuſtom of the manor ; and this will be good. 4 C. 23. | 
And by the common law every biſhop, dean, parſon, vicar, or cor- 
poration ſpiritual, might have charged their poſſeſſions, or made leaſes 
of their lands for lives or years without ſtint of time or number, Cn- 
currentibus his quæ in lege requiruntur. But now by the ſtatutes of 32 . 
8. and 13 Elie. they are reſtrained to make leaſes or grants under 
certain limitations and proviſos. 
As, 1. The grant or leaſes muſt be made in writing by deed indent- 
ed, and not by deed-poll, or by word only. Co. Lit. 44. 
2. They muſt begin from the day of the date or making thereof, or 
| & Confefione inde. 5 Co. 6. 
By ſtat. 4 Gee. 2. c. 28. f. 6. it is enacted, that for the making te- 
newals more eaſy for the future, in caſe any leaſe ſhall be duly ſurren- 
_ dered in order to be renewed, and a new leaſe made and executed by the 
Chief landlord or landlords, the ſame new leaſe ſhall, without a fur- 
render of all or any of the under leaſes, be as good and valid, to all 
intents and purpoſes, as if all the under leaſes derived thereout had been 
likewiſe ſurrendered at or before the taking of ſuch new leaſe. 
And by 29 Gee. 2. c. 31. it is enacted, that in all caſes where 200 
_ perſon under age, lunatic, or feme-covert, ſball become intereſted in, 
or entitled to any leaſe or leaſes, made or granted by any perſon or pet- 


ſons, bodies politic, corporate or collegiate, aggregate or ſole, * 
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life or lives of one or more perſon or perſons, or for any term of years, 
either abfolute or determinable upon the death of one or more perſon or 
perſons, or otherwiſe, it ſhall be lawful for ſuch perſon ſo under age, or 
his guardian, or other perſon on his behalf, and for ſuch lunatic or his 
guardian, or committee of his eſtate, or other perſon on his behalf, ot 
for ſuch feme-covert, or any perſon on her behalf, to apply to the Court 
of Chancery or Exchequer, or to the Courts of Equity of the Counties 
Palatine, or Court of Great Seſſions in Wales, by petition or motion in 
a ſummary way; and by the order of ſuch Court, they ſhall, by need 
only, without levying any fine, be enabled to ſurrender ſuch leaſes, and 
take new ones, | RY 
3. The antient leaſe muſt be ſurrendered or yielded up, or expired 
or ended within a year after the making of the ſecond leaſe z and this 
ſurrender muſt be abſolute, and not conditional, 5 Co. 2. wg 
4. There may not be a double leaſe in being at one time, 5 Co. 6: 
5. The leaſes may not exceed twenty-one years or three lives from 
the time of the making of them. Dyer 246. 1 Rf 
6. The leaſe muſt be of lands and tenements manurable, out of which 
a rent may be reſerved. By the ſtat. of 5 Gee. 3. c. 19. a leaſe of 
tythes, or other incorporeal hereditaments alone, may be granted by _ | 
Biſhop, or eecleſiaſtical or eleemoſynary corporation ; and the ſucceſ- 
ſor ſhall be obliged to recover the rent by an action of debt, which (in 
the caſe of a freehold leaſe) he could not have brought at the common 
aw. 5 G. 3. 2 g | 
7. b muſt be of lands and tenements which have —_ been let to 
arm twenty-one years before the leaſe made. 6 C. 37. Cs. Lit. 44+ 
8. There muſt be reſerved to them and their ſucceſſors ſo much year- 
y rent, or more, as has been accuſtomably uſed to be paid for the ſaid 
inds, 5 Co, 6. | 
9. The leaſe may not be made without impeachment of waſte, 6 Co. 37. 
10. The leaſe muſt have all due ceremonies and circumſtances for 
he perfection of it, as other ſuch like leaſes have, as livery of ſeiſin, 
d the like, where they are needful, 7 C. 7. 8 C. 54. N 
11. If it be made according to the exception of the ſtatute of 1 Eliz. 
az Eliz. and not warranted by, 32 H. 8. as in the caſe of a concur- 
ec leaſe, and it be made by a Biſhop or any ſole corporation, it muſt 
e confirmed by the Dean and Chapter, or others that have intereſt, 11 
65. 5 CG. 3, 14. G. Lit. 44. Stat. 32 H. 8.c. 28, 13 Elis. 
e. ! fac. c. 3. 1 Elis. c. 19, 14 Elie. c. 11. 18 Elis. c. 10, 20. 
| And if a parſon or vicar makes a leaſe, it is not good but during the 
arſon or viear's reſidence, according to 12 Elis. c. 20. and here 
deeds no confirmation at all. Cs, Lit, 141, _ 
And if a parſon makes a leaſe, and he is after deprived or reſigns, the 
ucceiſor may avoid it. 2 H. 4, 2. 26 H. 8, 2. 
Theſe colleges, deans, chapters, wardens or hoſpitals, and the like, 
aving ſpiritual or eccleſiaſtical livings, againſt the proviſion of the act 
df 13th of Elie, c. 10, are reſtrained to make leaſes to the King, as 
yell as to common' perſons, 5 Co, 14. Black, Com, 2, 320. 
Some of the leaſes to be made by colleges and houſes of the Univer- 
ty muſt have ſome rent- corn reſerved upon them, Stat. 18 Elis. c. 20. 
And leaſes of benefices with cure are no longer good than the parton 
s reſident, Stat, 13 Eliz. c. 20. 
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2 F 3 no way to make the leaſes of theſe perſons for longer 
me . | 
| ED The letting at one, or at ſeveral times, for eleven years, within the 
| twenty years paſt, is enough to warrant the new leaſe, and a grant by 
copy of court-roll for life, years are in fee, is a ſufficient letting to 
farm within the ſtatute ; ſo a leaſe at will by common law. But theſe 
lettings to farm muſt be by ſome one ſeiſed of an eftate of inheritance, 
and not as guardian in chivalry, tenant by the courteſy, or in dower, 
or the like. 6 Co. 37 Black, Com. 2. 320. 
If more be reſerved upon the new than was upon the old leaſe, it i 
good enough. But if one acre more be added to the land formerly 
tten, and an increaſe of rent for that, this is not good, But if the land 
- antiently together be now let aſunder, and the rent divided, but made 
wp in parts, this is good. So if there be two coparceners of ſuch land, 
and one lets his part at the half rent, this will be good. And if the 
ancient rent be of four days, and the new rent is reſerved to be paid at 
one day, yet the new leaſe upon the ſtatute of 32 H. 8. is good. Ce, 
lit. 44. 5 Co. 5. & Ce. 37. | | 
Eccleſiaſtical perſons may make eſtates of their lands they hold in 
right of their biſhopricks, colleges, churches, c. or may make leaſe 
for a lefſer time than three years or 2 years. Ce. Lit. 44. 
And eccleſiaſtical perſons cannot make feoffments, grants c. of their 
eccleſiaſtical land for longer time than three lives, or twenty-one years; 
for all feoffments, gifts, grants, leaſes by Biſhops, although they be con- 
firmed by their Dean and Chapter, or any of the colleges or halls in 
either of the univerſities, or elſewhere, or by any Dean and Chapters, 
maſters or guardians of any hoſpitals, parſons, vicars, or other having 
ſpiritual or eccleſiaſtical livings, are voidable. C. Lit. 43. 
| Leaſes of houles in cities, and belonging to churches, are not ruled by 
ſtatutes of 13 and 18 E/;z, but by the ſtatute of 14 Eliz. Heb, 269. 
A Biſhop or ſuch like ſpiritual perſon may grant ancient offices of 
truſt, of neceſſity or convenience; as the oſſice of Chancellor, Regil- 
ter, Steward, Bailiff, or the like, with the ancient fees incident thereun- 
to, for the life or lives of the grantees z and theſe grants are good, al- 
though they be made by the Biſhops of the new erected billopricks 
and that there be not in them the conditions and properties required in 
the leaſes beforementioned, ſo as they be confirmed by the Dean and 
Chapter; and yet they may not make a grant of any new office, nor 
add any fine to the old offices ; and therefore if a Biſbop ts an 
annuity pro confilia impenſo & impendenac, where none was before, his 
ſucceſſor may avoid it. And yet if there be an old fee, and there is 4 
new fce added to it, in this caſe it ſeems good for the old fee, and 
void for the new fee. Neither may they grant their offices otherwiſe 
than they have been granted z as where antiently the office was grant- 
ed to one, there it muit be to one; and where to two, there it mult 
be to two, and that jointly, and not to one after the other. Nor may 
the gränts be for any longer time than the lives of the tees. Andin 
Caſe where the grant is void, the confirmation of the Dean and Chapter 
will not make it good. Dyer 300. Vide 2 Briawnl. 1 34, 158. 5 G. 
C 15. 11 Ce. 66. 11 Ce. 58. Dyer 370. 1 Ce. 68, | 
By Biſhops, The Biſhop can make no kind off conveyance of any of the lands 
| belonging to his biſhoprick for longer time than twenty-one years, ot 
4 | three lives, rendering the ancient rent. Yide Moor's Rep. 10). 
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A leaſe by a Biſhop made by indenture, to commence preſently for 
twenty-one years, when there is an old leaſe in eſſe, is good, not- 
withſtanding the ſtatute of 1 Eliz. Meer 10), 108. Sk Kee 

If a leaſe be made by ſuch perſons of land antiently let at ſuch 2 
rent, and of other land not before let, together at the old rent, with an 
addition of more rent for the other land, this ＋ np 5 G. 6. 
A leaſe made by a Biſbop for three lives, where there is a leaſe for 
years in efſe, is void. Maor 25 3. Wage | 
And if a Biſbop, or other ſuch like ſpiritual perſon, makes a leaſe of 
his ſpiritual land for twenty-one years to one, and then makes a leaſe of 
three lives of it to another, this ſecond leaſe is void. Co. Lit. 44. 

s G. 14. 11 Co, 66. Fre | 

If a Biſhop ouſt his leſſee for years, and then makes a leaſe for three 
lives, it is void j; for where the ſtatate ſays, the old leaſe muſt be ſurren- 
dered, an illuſory ſurrender upon condition will not ſerve the turn. 

C. 25 3. 8 : 72 | | | | 
: If the Ss and ordinary had made a leaſe for years of the glebe to 
he patron, and after the patron had aſſigned it over to another perſon z/ 
his had been good, and the confirmation of the firſt leaſe made to him- 
elf, and the deed of the patron, in ſuch caſe ſhould enure to a deed in 
ent, to make the aſſignment of the leaſe good, and to confirm the leaſe 
o the aſſignee. 4 Co. 15. | 
If a Biſbop has two chapters, as he may have, both of them muſt con- 
rm leaſes made by the Biſhop : but if one of the chapters, after the 
late or making of the leaſe be diſſolved, there the'confirmation of that 
phich is in being is good enough to make the leaſe good, and there 
vill need no contumation of the King as ſupreme ordinary. Dyer 282. 
2. Lit, 31. | 
If a Biſhop makes a leaſe for twenty-one years, and all thoſe years 
dcing ſpent, ſaving three or more, yrt the Biſhop may make a new leaſe 
d another for twenty-one years, to begin from the making, but not 
leaſe for life, or lives, and this concurrent leaſe is good as well upon 
Eliz, in caſe of a Biſhop, as upon 1 z Eliz. of Deans and Chapters, 
c. Co. Lit. 44, 45- And this the 32 H. 8, did not extend to. But 
the caſe of the Biſhop's concurrent leaſe it muſt be confirmed. Alſo 
he exception of the ſtatute of the iſt and 13th of Eliz. do as herein dif- 

r from 32 Hl. 8. for the leaſes for years to be made upon the 1ſt and 
3th of £liz. muſt begin om the making, and not from the day of 
e making; but the leates upon the 32d H. 8, are to begin from the 
y of the making. And although the ſtatutes of the iſt and 143th of 
lie. do not ſay the leaſe muſt be in writing, yet muſt it therein, and 
the other properties beforementioned and required by the 32 H. 8. 
low the pattern thereof, the concurrent leaſe only excepted. C. Lit. 
„ 45. Vide Heb. 7, 70, 107, 148, 149. 

A leaſe made by a Bibo to one for three lives, ( vie.) to one for 

le, the remainder to another for life, the remainder to a third for life, 
not good within the ſtatute of 1 Elis. c. 4 for action of waſte will not 

e for the waſte. Cro. Eliz. 67. | a 

| A leaſe of a fair reſerving a rent is not good within 1 Elie. although 
© rent be due, becauſe of > contract; yet it is not incident to the re- 

erſion, it is without remedy by atlize or diſtreſs. 5 C. 3. | 

A leaſe by a Biſhop by indenture reſerving the ancient rent, not 
ing how much it js, and made of part of a manor, and not of all toge- 
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ther, which was uſually demiſed together at one rent; this leaſe and 
reverſion both will be void againſt the ſucceſſor. C. Elis. 6. 

A Biſhop makes a leaſe for three lives in remainder one after ano- 
ther, which is not within the ſtatute of the 1ſt of Eliz. at the old 
rent, and the Biſbop's ſucceſſor,accepts the rent, this ſhall bind him for 
his time. Cro, Elis. 67. Black. Com, 

A Biſhop is ſeiſed of a minor whereof an acre is parcel, and by in- 
denture he deviſes the acre to 7. D. and V. D. habendum to the faid 
F. a die datus indenturæ for his life, the remainder to . for his life, 
rendering three ſhillings and two-pence per annum at Michaelmas and 
Lady-day ; the Biſhop dies, B. is created Biſhop, his bailiff of the ma- 
nor gathers and pays this amongſt the other rents to the Biſhop, who 
accepts it; this ſhall bind the Bilbop, Cro. Elzz. 67. 

A Biſhop grants an ancient office of keeper of one of his parks, and the 
ancient fee z and ad s, Nec non paſturam pro duobus equis; the grant of the 
paſture is void, and it will endanger the whole grant, Bridgm, 29, 30, 

A Biſhop granted a rent to J. S. during his life, out of his manor of W. 
pro concilis impendendo, and then died; and it was held not void againſt 
the Biſhop whilſt he lived, but that it was void by his death. Dyer 370. 

A Biſhop granted ſuch an annuity pro confilio impenſo & impendends, 
and this is confirmed by the Dean and Chapter, and then he died; and 
it was held not good to charge the ſucceſſor in an annuity; and yet it 
was ſaid, that though the biſhoprick was founded of later times, (7. e, 
in the time of H. 8.) yet that the grant of an office of neceſſity in poſ- 
ſeſſion with reaſonable fees, was good, Bri/gm, 31. | 

A Biſhop may grant the office of ſtewardſhip of a manor, with a fee 
out of the manor, and ſuch grant will be good z but the ſteward muſt 
tender his ſervice to every ſucceſſor, - Dyer 156, © 

A Biſhop granted the office of ſurveyor of all his manors to two for 
their lives, and twenty nobles fee for it; this was held void, And it 
was held. that ſuch a grazt by the common law, had it been confirmed 
by the Dean and Chapter, had been good, And where it is an antient 
office, the Biſhop may grant it till, with the ancient fee z yet it may not 

he granted to two for lives; for that is againſt the ſtatutes, and if con- 
irmed by the Dean and Chapter, yet it is not good, And it was held, 
that alchough it be an ancient office, yet it is not good without the con- 
ſirmation of the Dean and Chapter. And alſo that if the Biſhop be tranſ- 
lated, depoſed or moved, who made the grant, that the grant is void 
againſt the ſucceſſor, altho? he be alive that made it. 9 C. 51. 1 Cæ. 58, 59, 

A Biſhop leaſes for twenty-one vears, then ouſteth the leſſee, and 
leaſes to another for three lives, rendering the ancient rent; this is 
confirmed by the Dean and Chapter, the Biſhop is tranſlated ; this leaſe 
is good, 1 Leon, 59, Ce. 

A Biſhop leaſes for three lives, (wie.) to one for life, the remainder 
to the ſecond, the remainder to the third for life, which is not warrant- 
ed by the ſtatute of 1 Hi. the ſucceſſor accepted the rent; this will 
bind the ſucceſſor during his time, Cre, Eliz. 67, 5 Co. 81. Dyer 282. 
3 C. 65. Co. Lit. 370, | 8 

If a ſecond leaſe be made by a Biſhop for twenty-one years, a year 
before the end of a former leaſe, to begin preſently from the date of it z 
this is good enough. So to make a leaſe for three years before the ex- 
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piration of a former leaſe to begin preſently, But if the Biſhop after a a 


e for twenty-one years makes a leaſe for three lives, this is not good. 
= 88 10 reverſion. 1 Leon. 147, 148. Dyer 246. Cre. Eliz. 


| * a Biſhop grants an ancient office and fee incident to it, and makes 

he fee greater than anciently it was z it may be good for what was an- 
tiently paid, but not for the increaſe of the fee; nor can the confirmati- 
on by the Dean and Chapter make it binding to the ſucceſſor, Bridgm. 29. 

Leaſes for lives of copyhold eſtates are not within 1 Leon. 59, 

Biſhops and ſuch like perſons may not alien their eccleſiaſtical lands 
to the King himſelf, otherwiſe than according to the 1 & 13 Elis. 
11 C. in Magdalen College caſe. ; | 

A leaſe by a Dean and Chapter for three lives, when the remainder 
of a term is in efſe, is not void, but voidable during the life of the 
Dean. Moor 875. | TOW 

Deans and Chapters, tenants in tail, and ſuch like perſons, may 
not make leaſes without impeachment of waſte, but they may make 
leaſes per auter wie, which will be an occupancy. 6 Ce. 37. 

If land has been uſually let at will, or by copy, ſuch lands may 
be let by Deans and Chapters, tenants in tail, and ſuch like per- 
ſons, upon 13 Elie, c. 10. and 32 H. 8. c. 28. | 
And if a heriot was reſerved upon the coyhold leaſes, and there 


be no heriot reſerved upon the new leaſe, it is good enough, And 


if the rent upon the new leaſes be reſerved upon two days, where 
upon the former letting it was reſerved upon four days, it is good in 


—_ 


the leaſes of eccleſiaſtical perſons, upon 10 Eliz. But otherwiſe it is 


upon the 32 H. 8. c. 28, 6 Co. 37. | 3 

Biſhops with the aſſent of Dean and Chapter now can make no leaſes 
but for three lives, or twenty-one years ; but in caſe of neceſſary officer 
for his life with a fee, this may be with conſent of Dean and —— 
32 Hl. 8. 2. 28. 1 Elis. c. 19. 

Nor may they grant annuities or things out of which no rent can ĩſſue; 
and if their grant be ill at firſt, no ſubſequent accident will make it good; 
as if it be for four lives, and one of them dies before the Biſhop. Quad 
iuilio non valet, Sc. 10 Co. 88. 

A Dean and Chapter ſeiſed of a manor in fee, in which were copy- 


holds grantable for three lives, the rent being eight ſhillings and ſixpence 


payable at four times with heriot, grants a copyhold to A. for the life of 
three others, rendering eight ſhillings and K 
yearly z this leaſe is within the ſtatute, and good. 6 Ce. 37. 
The Deim can make no leaſes without the Chapter. Gods. 211. 
Deans and Chapters may not make leaſes without impeachment of 
waſte, by 13 Elis. c. 16. 6 Co. 37. 

Ita Dean of one cathedral be elected Biſhop of another ſee with 
diſpenſation retinere deconatum in commendam, after the Biſhop of that ſee 
whereof he was Head and Dean, do make a leaſe of parcel of the poſ- 
ſetlions of the biſhoprick, the confirmation of the leaſe by the com- 
mendatory Dean is good. Hughess Abr. 1220. 

A leaſe by the Dean and Chapter of St. Paul's of a houſe in London, 
the houſe yg pan in leaſe to another for ten years, is void by the 13 
& 14 He. Cro, Elis. 564. ; 


> 


x-pence at one payment 
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By PFreben- A leaſe made by a Prebendary is good by 32 H. 8. but not by a Pao 


— 


or Vicar. Cro. Eli. 350. 

A Prebend was antiently let with the exception of all crab- trees, an 
ſuch like trees, and the new leaſe is made without this exception; ith 
not good. 2 (. 458. 

Such kind of ſpiritual perſons, as Biſhops, Deans, and the like, mu 
not grant the next avoidance of churches or rent out of thoſe lands, but 
the ſame will be void after their death: leaſe by parſon, patron and or. 8 
dinary, being avoided by the next incumbent, makes it void againſt al 
his ſucceſſors. Cre. Eliz. 420. | 

A Prebendary makes a leaſe of part of his prebend's land, with an ex. | 
ception of great woods, oaks, Bey Sc. this was confirmed by the | 
biſhop, patron, but not by the Dean and Chapter; after he made a ſe. 
cond leaſe without an exception ; in this caſe the confirmation without 

the Dean and Chapter, is good; and the ſecond leaſe without the er. 
ception is void, by 13 Elis. 3 Bulſt. 290. | 1 

A Prebendary made a leaſe for years of his land, with exception of 3 
the great wood, as oak, &c. which is confirmed by the Archbiſhop, bu 
not by the Dean and Chapter; and then he makes another leaſe without 
this exception, the land being uſually let with the exception: in thi | 
eaſe it was held, 1. That the leaſe confirmed by the Archbiſbop, Patron 
of the Frebend, was good without confirmation of the Dean and Chap- 
ter. 2. And that this ſecond leaſe notwithſtanding was void by the ſz 
tute. 3 Bulft. 2Co, 291. : 

And an Abbot leaſed to three men for eighty years with this proviſo, 
that if they died within the term, the leſſor _ enter. And after a 
new leaſe was made by him in reverſion to J. D. for twenty-one year, 
to begin after the end, ſurrender, Ec. of the firſt leaſe ; the three leſ- 
ſees died within the term, the ſaid 95 D. may not have it till J. D. en- 
ter upon the condition and avoid the leaſe, which he may chuſe whe- 
ther he will do or not. 3 Leen. 269. Ss 

If a Parſon, Vicar or Prebend, makes a leaſe for years, rendering 
rent, and dies, and the ſucceſſor accepts the rent, this will not affirm the 
leaſe, for it was void by his death; otherwiſe of a leaſe for life. But if 
a Biſhop, Abbot or Prior makes a leaſe for years, and dies, and the ſuc- 
ceſſot accepts the rent, he ſhall never avoid the leaſe, for here the leaſe 
was only voidable. 5 Cz. 65. 1 

A Parſon made a leaſe of his rectory, ꝙ Elis. for ſixty years, and this 
was confirmed by the ſucceeding Biſhop, ſucceeding Patron, neither of 

ow hug re or Patron at the time of the leaſe ; this was good. 
Cre. EJ. 27. 2. 15. 3 
8 jeafe by : Parſon for twenty-one years after 13 Elis. rendering the 
ancient rent, the patron and ordinary confirm it, the parſon dies z the 
leaſe is void by his death, as well as by non-refidence and by teſigna- 
tion. Cre. Car. 123. 

A Parſon made-a leaſe for forty years, the Biſhop of London patron 
and ordinary confirmed it under his hand and ſeal, without the Dean and 
Chapter, the incumbent died, the Biſhop collated another, who made 2 
new leaſe, which is well confirmed ; afterwards the Biſhop is tranſlated 3 
in this cafe the hrſt and not the ſecond leaſe is good during both the live 
of the Biſhop and incumbent. Dyer 359. | : 

A Parſon or Vicar, Ec. if they make . according to the enabling 
ſtatute of 32 H. 8. they are out of the ſtatute, and their leaſes muſt be 
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e patron and ordinary: but if a biſbop ſeiſed in right of 
15 8 of his ſole poſſeſſion, and one that is ſeiſed jure 
ebend, they may make leaſes under the proviſos afoteſaid. Co. 
gy 2 of a Church may grant his tithes from year to year, or ſor 
ears, to his pariſhioners that are to pay them, or to a ſtranger, and the 
ant is good. ide Perk. F go. Owen 103, Hetley 107. Popb. 141. 
Biſhops, Deans and Chapters, Maſters and Guardians of any hoſpi- 
, and their Brethren, Maſters, Governors, and Fellows of Colleges 
br Houſes, or any other body politic, ſpiritual and eccleſtaſtical, (by 
\hatſoever name they be called) Archdeacons, Prebends, and ſuch as 
are in the nature of Prebends, as Precentors, Chaunters, Treaſurers, 
Chancellore, and ſuch like; all theſe, except Parſons and Vicars, may 
at this day make leaſe of their ſpiritual livings (as is before ſaid} for 
three lives or twenty-one years; and theſe leaſes will be good both 
againſt them and their ſucceſſors. But ſuch perſons may not make leaſes 
of their land for any longer time than for three lives, or twenty-one 
years 3 and ſuch leaſes will be good, both againſt themſelves and againſt 
their ſucceſſors. But if it be for longer time, although it be by fine or 
recovery, and although it be confirmed by the Dean and Chapter, yet 
it will be void as to the ſucceſſor z and the leaſes that are made by ſuch 
perſons of their lands for twenty-one. years, or three lives, muſt be 
made with all the conditions and qualifications in leafes made by te- 
nants in tail, (viz.) by deed indented, &c. Co. Lit. 44. 5 Co. 14. 
11 C. 66, Stat. 32 H. 8. c. 28. 13 El. c. 20. 1 Jac. c. 3. 1 Elis. 
c. 19. 14 Elis. c. 11. 

But ſuch perſons may make longer leaſes of their houſes in corpora- 
tions or market-towns, or in the ſuburbs thereof, and of the grounds, a 
pertaining to ſuch houſes, ſo as they be not their dwelling houſes, 2 
and have not above ten acres of ground belonging to them; but of theſe 
alſo it may not be in reverſion, and the old rent, or more, muſt be re- 
ſerved upon them, and the leſſee muſt be charged with reparations,z 
nor may theſe leaſes exceed forty years; and ſo two leaſes, one after: 
another, both not above forty years, may be good. Poph. 8, 9. | 

And theſe leaſes (as it ſeems) may be granted away altogether, where 
they {ball purchaſe other lands in fee-fmple or like value. Stat. 14 
Eliz* c. 11. But as to other lands belonging to their churches and 
laces, they may by no means make leaſes for longer time than three 
ves, or twenty-one years. 

Aleaſe made of land anciently let aſunder at ſeveral rents, and now 
let together by one leaſe, and more than the whole rent reſerved, is 
doubted to be a good leaſe within the ſtatute. C. Elis. 16. | 

The ſtatutes of 13 Eliz. and 1 Eliz, do not alter the ſtatute of 32 

H. 8. but leave it for a pattern for leaſes to be made by others. A leaſe 
re the exception of 1 13; Elis. and not warranted by 
the 32 Hl. b. if it be by a Biſhop, or any ſole corporation, muſt be con- 


firmed by the Dean and Chapter, and others that have intereſt, as in the 
Caſe of a Parſon and Vicar, Co. Lit. 44. 

But note, that although in all theſe caſes of leaſes and grants, not 
warranted by the ſtatutes aforeſaid, they are ſaid to be void, yet this 
in to be underſtood as againſt the ſucceſſors only ; for as to the leſſors 
themſelves, they are good againſt them whilſt they live, or at leaſt ſo 
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long as they continue in place; ſo that if ſuch a leaſe be made by ; 

Dean and Chapter, or other corporation aggregate z this will be pood 
againſt the Dean, or other head of the corporation, ſo long as de tht 
continue to be ſo. So of leaſes made by Biſhops, not warranted by | 
Elis. or a Dean and Chapter, Maſter and Fellows of a College, or the 
like, not warranted by 13 Elis. c. 10. theſe leaſes will be good againſt 
themſelves, although they be void againſt the ſucceſſors. 80 if à pri. 
vate act of parliament intails land upon a man, and appoints him what 
eſtate he ſhall make, and that if he makes any other eſtates, they ſhall 
be void ; this ſhall be taken to be void as to the tenant in tail himſelf 
that makes them. Cz. Lit. 55, 329. 3 C. 59. 10 Co. 59. 11 C. 


35, 78. 5 C. 5. 


Grants by Tenant in Tail. 


Tenant in tail is reſtrained ; but in the ſame caſes as before leaſes for 
twenty-one years, or three lives, may be made under all other qualifl- 

cations and conditions before-mentioned in the leaſes of ſpiritual per- 
ſons. Stat. 32 H. 8. c. 28. G. Lit. 44. 

But with this addition the primitive eſtate muſt continue; for if the 
leaſe be made according to the ſtatute, and then the tenant in tail dies 
without ifſue, the leaſe is at an end. 4 C. 34. Dyer 34. 

And there only where leaſes are made with theſe conditions they are 
held to be within the ſtatute, and ſuch only as do bind the tenant in 
tail himſelf and his iſſue z for otherwiſe if it be not warranted by this 
ſtatute, although it will bind the tenant in tail himſelf that made it, yet 
it will not bind his iſſue, but as to him it will be void or voidable at 
leaſt ; for if tenant in tail of land makes a leaſe of it for one hundred 

ears, without any rent reſerved thereupon, this leaſe, as to the iſſue 
in tail, is void; but if he makes a leaſe for one hundred years, render- 
ing rent, and has iſſue, and dies, in this caſe the leaſe is only voidable 
by the iſſue, at his pleaſure z and therefore if the iſſue in al os his 
death ſhall accept the rent, by this the leaſe is affirmed and becomes 
good ; but let the leaſe be made how it will, it will not bind him in 
remainder over, nor him that is donor : and therefore if tenant in tail 
makes a leaſe warranted by the ſtatute, and after dies without iſſue, ſo 


that the land remains over to another, or reverts to the donor; in theſe + 


caſes neither he in remainder, nor the donor, ſhall be bound by this leaſe, 
for as tothem it is void, And yet if the remainder be in the tenant in 
tail himſelf, and he makes a leaſe for years by deed according to the 
ſtatute or fine, this leaſe is good, and ſhall bind his own remainder : but 
if he makes a leaſe for years by hne, this will not bar the donor, nor him 
in N th in any caſe where it is in a ſtranger. Plow. 416, 435+ 
Dyer 7, 8. | 
But in this caſe the tenant in tail may, by the help of a fine and re- 
covery, or one of them, make what further eſtate he pleaſes, to bind 

the donor and him in remainder alſo, 7 Cz. 7. Brownl. 139. Plow. 435- 
A. and B. his wife being tenagts in ſpecial tail, the reverſion 10 4: 
who dies; C. the iſſue in tail to A. and B, by deed indented, and in the 
life-time of the mother, makes a leaſe for forty years to D. to begin 
after the death of the mother, rendering tent, and dies; the reverſion 
; | 8 comes 
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clamations paſs ; in this caſe the leaſe is good. 2 Buff. 4. 
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leaſe for years, the father dies, the ſon is remitted, yet he ſhall noe 
avoid his own leaſe, Dyer 51. . 


— 
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ears after the death of his mother, and dies, and then the daughter, the 
next iſſue in tail makes another leaſe, and both theſe leaſes are to begin 
after the death of the mother, the laſt iſſue levies a fine, and then the 
mother dies; both the leaſes are good, and that which is firſt made ſhall 
begin firſt. 2 Bulft. 46. : e 

If tenant in tail makes a leaſe within the ſtatute to one for years, and 
ater for life to another, and a letter of attorney to give livery to ano- 
ther, and before livery made the firſt leaſe is — here the ſe- 
cond leaſe will be good. Spar#'s Caſe, Trin. 4 Fac. B. R. Mor 2 

A leaſe for years by one in remainder in tail is good againſt the leſſor ; 
but if any ter int in tail fin poſſeſſion ſuffer a recovery of the land, by 
this the leaſe will be avoided. Owen 41, 42, 43. Co. CapePs Caſe 61. 

If tenant in tail be of a manor that has been uſually demiſed for ten 
pounds rent, and after a tenancy eſcheat, and then he leaſes the manor, 
rendering this rent, it is ſaid this leaſe is good ; but if he that pur- 
chaſes a tenancy, it is otherwiſe. 5 C. 6. 

Tenant in tail of an advowſon, and his heir in tail, join in the grant 
| of the next avoidance, the tenant in tail dies; this grant is utterly void 
| as to the ſon. Hob. Caſe 47. ; 
| If tenant in tail makes a leaſe, to begin at Michaelmas next enſuing 
for twenty years, this is good. So is a leaſe for ten years, and after for 

eleven years. And ſo in all caſes where there is not above twenty-one 
years in the whole; Leon. 147, 148, or not above forty years in all, 
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upon two leaſes, by eccleſiaſtical perſons that may make ſuch leaſes. 


Peph. 8, 9. | 

If tenant in tail makes a leaſe for twenty-two or for forty years, or 
for four lives; this leaſe is void not only for the overplus of time 
more than twenty-one years, or for three lives, but for the time of three 
lives, and twenty-one years alſo, And if ſuch a tenant in tail makes a 
leaſe for ninety-nine years, determinable upon three lives, it is not a 
good leaſe. But if a leaſe be made by tenant in tail for a leſſer time, 
as for two lives, or for twenty years, this is a good leaſe, And if it be 
made for four lives, and one 56 the lives dies before the tenant in tail 
dies, yet this accident will not make it good, but the leaſe is voidable 
notwithſtanding. Dyer 246. 5 CG. 6. : 


A leaſe of ſuch land to one for life, the remainder to another for 


life, the remainder to a third for life, is not good z but a leaſe to one 
” the lives of three others is good, although it become an occupancy. 
Co. 37. | | f 
But a leaſe for twenty-one years by tenant in tail after the making of 
it, is good by 32 H. 8. c. 28. although the day be not accounted parc 
of the time. Moor 41. FI» 
: exo 


ca to Z. who, with her huſband, in the life-time of B. the mother, 
levies a fine ſur conuſance de droit, Sc. to F. and then B. dies, and pro- 


And if tenant in tail infeoff his iſſue, who at his full age makes a 


And if the ſon, being ifſue in tail after his mother, makes a leaſe for - 
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It land be given to huſband and wife, and to the heirs of their tuo 


bodies, and the huſband dies leaving iſſue by his wife, and the wife 
makes a leaſe. according to the 32 H. 8. c. 28. in this caſe it ſeems the 
leaſe is good to bind the iſſue. Godb. caſe 1 '9- | 

If tenant in tail and one A. levy a fine to a ſtranger of the land, who 
grants and renders to A. for years, rendering rent, and by the ſame fine 
grants the reverſion to tenant in tail in fee, this is a good leaſe for years, 
although it be by one fine, and the leaſe ſhall be faid to precede tlic 
grant of the reverſion. Co. 76, 174- 12 ; 

Where it is required by the ſtatute that the old leaſe ſhall be ſurren- 
dered, this ſurrender muſt be abſolute, and not conditional; and it muſt 
be real, and not illuſory and in thew only. Fa&tum non dicitur quod non 
perſeverat, 5 Co. 2. BENE 

And there may not be a double or concurrent leaſe in being at one 
time ; as where a leaſe for years is made according to the ſtatute, he in 
reverſion may not afterwards repulſe the leſſee, and make a leaſe for 
life or lives, or another leaſe for years, according to the ſtatute, nor 
a converſo. C. Lit. 44. 6. 


If one in remainder in tail makes a leaſe for years, and then levies a 


fine with proclamation ;; by this the leaſe is good. Plow. 427. 

A leaſe made by tenant in tail, to begin from Micbhaelmas three years 
after, or after the death of the tenant in tail for twenty-one years, is 
not good. $ Ca. 6. er 246. T: | 
But a leaſe made by him to begin at Michaelmas next for twenty- 
one years, is a good leaſe within the ſtatute : ſuch a leaſe to commence 
a die datus, is good, ſo livery be made after the date. Moor 759. 
Tuo coparceners in tail, the huſband of one being tenant by the cour- 
teſy, join in a leaſe, rendering rent to two and their heirs z this is not 
a good leaſe by 32 H. 8. of eſtates- tail; for it is not reſerved to the do- 
nee and his heirs, but to the tenant by the courteſy jointly with the 
other. Latch. 45. | | 

If there be more rent reſerved upon the new than was upon the old 
leaſe, the leaſe is good. 5 Co. 5. | 

If the old rent was eight buſhels, and the new rent is a quarter of the 
fame corn ; this good enough. 5 Ce. 5. 

If tenant in tail let a part of the land accuſtomably let, and reſerve 


the rent pro rata, or more than after the rate; this will not be a good 
leaſe. 5 Ce. 5. | 


If tenant in tail makes a leaſe for years according to 3a H. 8. this 


will bind the iſſue of the tenant in tail, but not him in reverſion. Ve 
6. Dyer 19. | 


« 


Where a tenant in tail makes a leaſe for years, or grants a rent, com- 


mon, c. or otherwiſe charges the land ; this is a good leaſe, t or 
charge, to bind the tenant in tail himſelf, and his iſſue, if Ale wh» 
in the ſtatute. Bridgm. 28. | 

Huſband and wife tenants in tail of the gift of the huſband, the remain- 
der to the huſband in fee, the huſband dies, the ſon and heir of the huſ- 
band and wife levies a fine with proclamations to the uſe of him and 


his heirs, the wife makes a leaſe of the land for twenty-one years z this 


is good as againſt the iſſue in tail. Bridgm, 28, 29. If 


© 


3 


4 * . s s 6 of? 
4 rg An — —— AS i its — et - 'D ds ir > >>" — : 21 — „ 48 —— 
Heeds in gene ful. 
« bo *#: 34 % 


ded, 1 N 


. + 


31% 


If renant in tail makes a leaſe for years zt a rent, and the iſſüe ac. 


cepts the rent, '(as he may or may not, at his choice) by this the leaſe 


is 1 for his time ; but if dt infeoff a ſtranger before lis entry, | 


: 


the feoffee cannot avoid it. Bridgm, 28. 


A leaſe for years of land uſyally - 


ä 


demiſed before, reſerving the ancient tent for the land ulually ſet, and 


124. for the other, is not a good leaſe, If an office uſually granted for 


life be granted for two lives, or for life, the reverſion for life; this is 
(it ſeems) not gaod: O, Elis. 34, 35. 185 eee eee, e 
If two coparceners have twenty acres of land of equal value between 
them in tail, and theſe bave'been uſually letten, ard they make parti- 
tion of them, ſo that each of them has ten acres. in this caſe they may 
make 'feveral leaſes, each of them of their parts, reſerving hatf' f the 
accuſtomed rent. 5 Co. 5. Ley, 78. Vide Co. Lit. 44. b. contra. 
Tenant in tail ſei dof! a manor with three acres thereof in demeſne, 
and he makes a leaſe of the three acres alſo of the manor, Habendun the 
three acres and the manor for twenty-one years, rendeting rent for the 
three acres, and all other the premiſes, therewith demiſed, five pounds; 
in this caſe the leaſe is good for the three actes. Owen 119. 
If renant in tail makes a leaſe of his intailed land without impeach- 
ment of waſte, it is not good, altho* it be but for twenty-one years or 


three lives ; and therefore alſo is a leaſe for life, with a remainder for 


life, void, becauſe waſte will not lie. 6 C. 37. ES 
The lands whereof the leaſe is made mutt be ſuch as have been 
uſ-ally let to farm for twenty years before the leaſe ; fo that if it has been 
let for eleven years at one or ſeveral times within twenty years before 
the new leaſe made, it is ſufficient: and although the letting has been 
by 2 court- roll only, yet ſuch a letting in fee, ſor liſe or years, 
is a ſufficient letting: and ſo alſo is 4 letting at will by the common 
law. But theſe lettings to farm muſt be made by ſuch as, are ſeiſed of 
an eſtate of inheritance z for if it has been by guardian in chivalry, te- 
nant by the courteſy, dower, or the like, this will. not be alerting 
within the ſtatute. 6 Co. 37. ro IE Cro., Tac. rig. 
If one ſeiſed of land in fee in right of the wife, and ſhe as ſole without 
her buſband grants a rent by fine iſſuing ovr of the land, this will not 
bind the huſband during coverture; but if he dies befote they reverſe 
ed; ß ah 4, 3 
There muſt be reſerved upon ſuch a leaſe made by tenant iu tail, 
payable to the leſſor and his he'rs, to whom the reverſion ſhall apper- 
tain, ſo much or more of yearly rent during the leaſe, as has been 
uſually paid for the ſame for twenty years before the leaſe made; and 
therefore if the tent be reſerved but for part of the time of the” leaſe, it 
un void. 5 Co; 8: Mary og. ET Erb 6 ap 
But a leaſe may be good although it does not reſerve a heriot, or the 
like thing, which is not annual. 6 C. 37. | | Wen 
And if a tenant in tail has twenty acres of land that has been uſually 
let, and he makes a leaſe ar and of one acre more, which has 
not been uſually let, reſerving the uſual yearly rent and ſo much more 
35 to exceed the value of the other acre z this will not be a gobd leaſe 
within the ſtatute. 5 Co. 8. | ie een ter 
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If the tenant in tail makes a leaſe for years rendering. rent, and dies 
without iſſue, his wife privily with child of a ſon, and he in reverſion 
enters; in this caſe the Teaſe as to him in teverſion is void, but as to 
the ſon is good: when born it will be good againſt him, Co. Lit. 46. 

Tenant for life, the remainder in tail within age grants an; annuit 
with diſtreſs, and amine pene twenty ſhillings for every month; agreed 
if tenant for life, and it is confirmed by the remainder in fee within 
age, that it is iſſuing out of the eſtate for life, and a, void grant a8 to 
the remainder : and if tenant for life purchaſes the remainder or reverſion, 
it will not bind the inheritance z but the matter of law was not agreed. 
Cre. Fliz. 73. m4 I SOR PR 

Tenant 10 J and his ſon Join in a grant of the next avoidance of a 
church, this is void as to the ſon, Hob. 45. * 1.64 0 

If a feme- ſole tenant in tail makes a leaſe not warrantable by the ſta - 
tute of 32 H. 8. c. 28. and then takes a huſband, and has iſſue, and 
dies, the huſband ſball not avoid the leaſe, but the iſſue ſhall avoid it if 
the father dies or ſurrenders. Moor, 8. 1 5 3 

If tenant in tail be of a manor that has been ufually demiſed for ten 
pounds rent, and after a tenancy eſcheat, and then he makes a leaſe of 
the manor,,.rendering ten pounds rent, it is a good leaſe z but where 
the leſſor purchaſes. a tenancy, it is otherwiſe. 5 Co, 5. Ley. J, 8. 

If the tenant in tail of two farms, the one at twenty pounds, the other 
at ten pounds rent, ſball make a leaſe of both thefe together at thirty 
pounds, it is not a good leaſe within the ſtatute, 5 Co, 8. | 
But if the ancient rent was payable at four days, and the new rent is 
payable at two days, this may be good. Cre. Jac. . 56. 0 

And if che new rent be payable at one day, it is ſaid not ta be good. 
And if the old rent was payable in gold, and the new rent in filver, 
this is not good, 5 Co. 6. 

If, beſides the annual rent, there has been uſually a reſervation or 
payment of ſome things not annual, as heriots, fines, or the like, upon 
the death of the farmers, or a profit out of another's ſoil, as paſturage 
for a colt, &c. and upon the new leaſe the yearly rent is reſerved, but 
the other reſervation and payments are omitted, the leaſe is good enough 
6 Co, 37. Mor 759. FF 

If a leaſe be made by a tenant in tail, or eccleſiaſtical 2 for 
twenty, one- years, and then they make another leaſe to the ſame perſon 
for twenty-One years z it ſeems this ſecond leale is good, becaule the 
firſt leaſe is ſurrendered by the taking oſ the ſecond leale. 

If tenant for life, and he in remainder in tail join and make a leaſe to 
another for two other lives z this will be good only againſt them for 


their own lives. But quære, If it be not a forfeiture by the tenant for 


life. Cre. Car. 252. | 8 
If tenant in tail makes 2 leaſe of ſome land uſually let, and of other 


land nat let, and makes ſevera] reſervations of rent, and reſetye out of 
the land u _y let the ancient rent thereof ; this is a good leaſe, at 


leaſt for ſo much as hath been uſually let, Cro. Car. 340, 341+ 

If a leaſe be made for life to huſband and wife, the remainder in tail 

to V. T. their ſony a ſtranget levies a fine ſur conu/ance de droit come ces 

que il ad de fon dene a” N. T. the fon, who grants and renders the land 

to him for fifty-four years, rendering. rent, has iſſue and dies before any 
; | proclamations 
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proclamations: palt, and alter the huſband and wife die, in this caſe the 
leaſe is good againſt the ifſue in tail by reaſon of the rent z otherwiſe if 
the tent had not heen reſcrved, © Phowd, 430, 414. 
I. and F. his wife, tenants in ſpecial-eail, have iſſue a ſon, the fi- 
ther dies, the ſon levies a fine with proclamations to the uſe of himſelf 
in fee, the wife makes à leale for ewenty-one: years, rendering rent ; 
this leaſe is good againſt the ſon. Hutton 84. $3 Y | 
If a woman tenant in tail of the gift of a deceaſed huſband, or. any of 
his anceſtors whilſt ſhe is ſole, or after with anather huſband makes any 
{ſuch leaſe, according to the ſtatute of the 32 . 8. c. 28. yet this 
leaſe will not be good, for it is againſt, angther, ſtatute, wie. 14 M. 7. 
4. 20. 3 C. 51. D og bay ded Sd4 oy ad 
Ia cata _ in tail makes a leaſe for thitty · one years, and takes 
a huſband; and has iſſue, the wife dies, the huſband is tenant by the 
courteſv ; in this caſe the iſſue may nat avoid the leaſe during the life of 
the tenant by the courteſy. Owen 53, 1 55 
A. being tenant for life of lands, the remainder in tail to N. bis ſon, 
grants a rent out of it in fee to J. J. after this the father and ſon levy a 
hne of the land with proclamations to the uſe of the father in fee ; 
this grant is good, and now unavoidable by the ſon by reaſon of a fine 
levied, Hutten 96. a of wu | Ig es 
Tenant in tail makes a leaſe to a feme-covert, the huſband ſurrenders, 
and then the tenant in tail makes a leaſe for three lives, and dies, the 
wife after the death of the huſhand that ſurrenders enters and dies, the 
iſſue may not avoid the leaſe for three lives, $1 
« | | 


Grants by a Woman Tenant in tail. 


One ſeiſed of land in fee makes a feoffment of it to 7 S. to the uſe of 
his wife for her life, and after to the uſe ofthe heirs of the body of the 
ſ-offor z the wife dies, the feoffor makes a leaſe for years, and dies ; 
iſſue may not avoid this leaſe, and the man can have no heirs whilſt he 
lives, $o if a leaſe be made for life, the remainder to the right heirs 
of J. S. and J. S. dies in the life of the leſſee, there the remainder is 
good ; otherwiſe not, but it ſhall revert: but it may be ia a will. 
Hetley 66. | | | : 
If « woman tenant in tail, within the 1 5th of M. 7. accepts of a fine 
fur conuſance, &c, and renders the land to the conuſor ſor one hundred 
or one thouſand years, this is within the ſtatute. 80 if ſhe has title of 
dower, and before ſhe be endowed he thall enter and levy a fne. 3 
Leun. 78. Dyer 148. 5 Cor Brown ;-cale. 'Gobd. caſe 8. 2 Leon. 168. 
Hob. 258. 5 | | 
if lands are given to the wife in general tail, the remainder to à ſtran- 
E fee, the donor dies, ſhe takes another huſband, and has iſſue- u 
1ghter, the huſband and wife levy a fine to a ſtranger, that daughter 
and next heir has no remedy ; for that eftate is within the words of 11 
1.7. not within the-meanigg: for no eſtate 4s within the meaning of 
the ſtatute but what is for the jointure of the wife ; and the meaning of 
that ſtatute is, that the wife ſo preferred by her huſband ſhall not 


re- 
judice the iſſues or heirs of the buſband, and no ſuch prejudice ls in 
this caſe, 3 Lean: 78, 260, "_ Benl. 143. | 
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One in conſideration of ſervice done to him by his man, gives land 
to him and his wife, and the heirs of their two bodies, and dies; this 
is not within the - ſtatute ; ide Yelv. 101. But if it be to Sibil his 
The anceſtor of the huſband covenants to ſtand ſeiſed of land to the 
- uſe af the huſhand and wiſe, in conſideration of marriage and of mo- 
ney; if the wife aliens the land after the death of the huſband, the 
heir may enter by the 11th Hen. 7. Mor G © 
But if che anceſtor of the wife make ſuch a gift or covenant, this it 
feems is not within the ſtatute. | 2 
Ik the anceſtor of the huſband makes a feoffment, on condition to 
give back to the huſband and wife in tail; if in this caſe the wife 
liens it after the death of the huſband, this is within the ſtatute. 
If che huſband be ſeifed of land in right of his wife, and they levy 
- x fine, and the conuſee grants a rent to them in tail; the huſband hav- 
ing iſſue died, the wife aliens the rent z this is out of the ſtatute, for 
te tent comes in lieu of the land. Cre, Elig. 2. ? $05 
E. covenants with B. as we'l in conſideration of a marriage 
I. his ſon, and A. the daughter of B. as of two hundred pounds paid 
- him by B. to convey the land to the uſe of L. and A. and the heirs of 
the body of A. and to his right heirs ; they after marry 5 A. dies before 
the aſſu-ance made; L. the ſon makes the aſſurance accordingly, and 
they have iſſue K. (1.) This aſſurance, although made for money, 
- 25 well as upon a marriage, ſhall be ſaid to be a jornture within the 1 1th 
of H. 7. Dy. 146. Cre. Fac. 474. (2.) This is an eſtate-tail in the 
wife, and but an eſtate for life in the huſband. (3.) The alienation of 
the firſt huſband and A. his wife, he himſelf limiting it, being only te- 
nanc for life, is not a forfeiture within this ſtatute. C. Fac. 474. 
Huſband deviſed land to his wile in tail, the remainder over to ano- 
ther, and died, the wife with her fecond huſband aliened this land by 
fine ; and died ; altho' this is within the words, yet it is not within 
the meaning of the ſtatute of the 11th of Hen. 7. Cro. Car. 21. 
One ſeiſed of land in fee levies a fine to the uſe of himſelf for life, 
and after to the uſe of his wife, and of the heirs- male of her body by 
him begotten, for her jointure, and had iſſue male; and after he and 
his wife levied a fine, and ſuffered a common recovery, the huſband 
and wife died; in this caſe the ifſue-male may enter; for although it 
de ont of the letter, yet it is within the intent of the 11 H. 7, c. 20. 
Bat if one ſeiſed of land in right of his wife, and they two levy 2 
fine, and the conuſee grants and tenders the land to the huſband and 
wife in ſpecial tail, the remainder to the right heirs of the wife; they 
have iſſue, the huſband dies; the wife takes another huſband, and they 
levy a fine in fee ; in this cafe the iſſue is barred ; for this, altho' it 
de within the words, yet it is not within the intent of the ſtatute. 
- Gai Lit, 365. a N 9 
Ii a woman tenant in tail of the gift of her deceaſed huſband, ot any 
of his anceſtors whilſt the is ſole, or after with another huſband makes 
b leaſe, altho“ it be ſuch a one as is within the 3 H. 8, for tenant in 
tail, yet it is not good, being againit 11 H. 7. c. 20, 36.51. a 
A gifc of land, part fer marriage, and part for money, is within the 
ſtatute of 14 H. 7. c. 20. Mor 91. ; | . 
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And therefore if the land be purchaſed part with the money of the 
huſband, and part with the money of the 185 (5c. it may be within 
the ſtatute. Moor rd | : 3 Ts ak 
The father enfeofts his ſon and feme-ſole, this is not within this ſta». 
tute. Moor 715, 746. oy | 1 ISIN ar. 
A gift partly for the ſervice of the huſband, and partly for the conſan- 
inity of the wife, is within the ſtatute of 11 H. 7. Mor 683. 1 
One deviſed his Iand to his wife in tail, the remainder to a ſtranger, . 
and dies z in this caſe the wife with her ſecond huſband may alien it: 
for where the remainder is to a ſtranger, ſo as it is no prejudice to the 
heir of the huſband, fhis is not within the ſtatute, and her alienation 
will be no forfeiture. Cro, Car. 2, wa | inn 
And if the huſband be ſeiſed of land in right of the wife, and they 
levy a fine, and the conuſee grants à rent to them in tail, the huſband. 
leaving iſſue dies, and the wife aliens the rent; this is aut of the ſta- 
tute of 11 H. 7. for the rent comes in lieu of the land. Cre, Car. 2. = 
Leaſes made by tenant in tail, of full age, of land they have in their Rules relat- 
own ti ght without fine or recovery are good, ſo as theſe conditions are jog ” wel 
obſerved ; | VOTE ARIA agg eh 
Firf, Such leaſes muſt be by deed indented, and not by deed-poll, _ pants in d 
Secondly, They muſt begin from the making, or from the day of mak». add 
ing thereof, and not a day to come; Co, Lit. 44, Dyer 246, 
[birdly, If there be an old leaſe in wry. of the land, the ſame muſt. 
be ſurrendered, ended, or within a year of ending; and this ſurrender. 
muſt be real and abſolute. 5 Co. 2, For fatam un dicitur quad non 
everat, | : "Wy 
th, There may not be a double or concurrent leaſe in being at. 
one time: and therefore if one leaſe be in being, he may not put him 
out and make another, 5 Co, 2, | 
Fijthly, Theſe leaſes muſt not exceed three lives, or twenty-one years; 
and therefore if made for forty years, or four lives, they will be void, 
not only for overplus, but for all the time: but for a leſs time, as for two 
lives, or twenty years, it is good, 5 Co, 6. Dyer 246, EY 
And if made for four lives, and one of them die before the death of 
tenant in tail, yet it is wot good. A 
Sixthy, Theſe leaſes mutt be of ſuch a thing upon which @ rent maß 
be reſerved and recoverable, and not out of an + advowſon, fair, por» |. / .- 
tion of tithes, franchiſe, or the like; and this is ſo, although it has, Sun 
been anciently let for the rent; and therefore a grant of a rent- charge 
out of ſuch lan is void. 5 Co. 2. 3 | ee ag 
Seventhly, The leaſe mutt be of ſuch of his lands as have been an- 
cently let for twenty years before, 6 Cz. 37, Dyer 271, 2 
Or moſt commonly Jer for the greater part of twenty years, ſo as it 
has been let for eleven years at one or at ſeveral times within twenty | 
years before the new leaſe made, it is well enough; altho* the letting .< 
ia been by copy of court - roll, or at will. But tuch letting muſt be b7 » 
tenants themſelves, and not by a guardian, tenant by the courteſy, do» | 
nor, or the like. I id. Fo, ME Os 


+ The ſtatute of 5 Geo, III. ©. 17. makes leaſes of incorporated Lereditaniiute, by. - © 
tical perſons, 4 good as if 14 leaſes were of Farid ay bereditaments. . Wh 

cher luch leaſes are for lives or yearr, and gives action of debt to the ſucceſſor for rent, 

which (in caſe o© 4 freehold leaſe) t e could not have brought at the common law. 

"de Hergrave's Co, Litt. 44. bs & Hil. Shep. Tench. 256. Vide alia ante. 
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Such leaſe muſt not be ag inſt any a& of parliament. 3 Cs. 51, 
Eighthly, There muſt be reſerved on ſuch leaſe to the tenant in tail and 
his heirs, ſo much or more rent, as has been uſually paid for twenty 
before; and this muſt be reſerved for all the time of the new leaſe, 
And a leaſe of the land before with other land, reſciving the old rent, 
with ſomewhat more for the other land, is not ſufficient. Nor may 
they join lands together that had two rents, reſerving the two rents to- 
8 : but for accidental profits, as heriots, and the like, they may 


omitted, = the leaſe may be good, And yet the old rent was pay- 
able at four days, and the new is payable at one day, this is not gocd, 
But if the old rent was to be paid in gold, and the new rent is to be 
paid in ſilver, this may be goed. 5 Ce. 5. * 

Ninthly, The new leaſe may not be made without impeachment of 
waſte, 6 Co. 37. | 

Theſe nine requiſites are mentioned by Black/ene in his Commenta- 
ries, Vol. II. p. 319. | x | | 

Tenthly, There muſt be all due ceremonies of livery of feifin, or re- 

qurtfites to perfect the ſame. 7 Ce, 7. 8 CC. 54 
AEN A. poſſeſſed cf a term of years in right of his wife, makes a leaſe fer 
arg wic years of it, to begin after his death, and it was held good, although he 
could not by will have diſpoſed of it. Poph. 5. | 

So he may contract fer and make a leaſe for part of his time, as twen- 
ty-one years, where he hath forty years, or the like ; and for the re- 
mainder of the term not diſpoſed of, the wife will have it. bid. 

If lands be granted to huſband and wife for their lives, the remainder 
to the ſutvivor of them for yeurs, and the huſhand grants over this term 
of years, and dies; this is not good, but the wife and not the grantee 
{ball have it: for till a ſurvivor was, neither of them had power to 
2 So it would have been if the wife had died and the huſband had 

urvived, yet he ſhould have had the term againſt his own grant, Popb. 5, 

. and his wife being poſſeſſed in right cf lis wife of a term which 
ſhe has 2s adminiſtrattix; M. grants the term to C. to the uſe of him 
and his wife for their lives, and after to the ule of himfelf : this grant 
is good, and it ſhall not be accounted fraudulent as to the credftors z and 
it is out of the ſtatute of 19 H. 7. and all other ſtatutes of that nature. 
Cre. Car. 392, 393 A : 

By buſbend Huſband and-wife jointevants for life, the huſband alone accepts of 2 
alone. new — z this is a iurrender, but avoidable by the wife if ſhe turvives. 
Meer 636. 

A letter of attorney by huſband and wife to deliver a leaſe made by 
them, is void as to the wife, elt. 1, 

A huſband by his marriage has full pcwer cf his wife's term; if the 

wife dies, it ſurvives to the huſband ; or if the huſband dies, it ſurvives 
to the wife, unleſs he diipule of it. Heb. 3. 
By hutband If they join in a mortgage, this is no ditpoſiction, and if the huſdand 
and purchaſe the fee, the term is not exlinct ; they can neither by accept» 
ance of a new le. ſe, nor expreſsly ſurrender the wife's freehold, fo as 
to bind her ſurviving. Heb. 203. 
Huſband The huſband alone may, during bis life, by a& executed, diſpoſe of 
none. any of the goods and chattels of his wife's, but he cannot diſpoſe of it 
by will at his dezth. March 135. = 

So he may give or grant goods and chattels which be has as executor, 
by any act executed in his lifetime, but not deviſe them by his will et 

his death. Pleud. 516, 6 Ce. 66, 
| - Huſband 
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Huſband and wife ſeĩſed of land in London to them and che heirs of BY huſbang 5 J 


the huſband, and they covenanted by indenture for twenty pe unds to 
ſafer 2 common recovery after the cuſtom there, (which nds as a 
fine) and that it ſhould be to the uſe of the recoverors, until they had 
made à good leaſe by indenture for forty years, and after the making 
the leaſe, to the uſe of them and the heirs of the huſband, which 
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covery was had; this leaſe is good, and nat avoidable by the wife. Dyer 


"2 Huſbind and wiſe feiſed of lande in the right of his wife, lesied a 


fine to the uſe of themſelves for their lives, and after to the uſe of the 


heirs of the wife, provided Cat it ſhall be Jawful for the huſband and 
wife at any time during their lives to make leaſes fur twenty-one years, 


or three lives; the wife being covert, made a leaſe for twenty-one year:; 


it is a good leaſe againſt the huſband. Godb, 3279. | 

A huſband ſeiſed of lands in fee makes a feoffment from that day to 
divers, to the uſe of his wife for her life, and after to the vfe of the 
heirs of the body of the feoffor ; the wife dies, and the feoffor makes a 
leaſe for years, and dies: in this cafe the iſſue cannot avoid the leaſe, 
for a man cannot have heirs of J. S. aud J. S. dies in the life of the 
leſſee, then the remainder is 25 otherwiſe not, but it ſhall revert; 
= otherwiſe, perhaps it may be, 


her death to the uſe of the right heirs of the body of the huſband and 
wife; the wife dies, having iſſue ; the huſband ſurvives ; this iſſue 
cannot take, for the hufband during his life cannot have a right heir ca- 
ble. Dyer 99. 5 2 
If a gift OS huſband and wife, and the heirs of the body of the 
ſurvivor of them, and they make a leaſe for twenty-one years, obfery- 
ing all circumſtances by 32 H. 8. yet this leaſe will not bind the iſſue, 
for the incertainty of the perſon of the ſurvivor the eſtate-tail was not 
veſted. 10 Co. 51. : i 
If a gift be made to a man and his wife, and the heirs of their two 
bodies, the remainder to the right heirs of the huſband, and they have 
iſſue A. the huſband dies, A. in the lifetime of the mother levies a fine 
with proclamation to B. in feez the wife living, the ſon made 4 Jeaſe 
for three lives z this leaſe is not good, although the is tenant in tail, yet 
the fine levied is a bar to the iſſue in tail. ꝙ Cg. 1440. 
A leaſe made by tenant in tail from Michaelmas next for twenty years, 
or for ten 2 and after for eleven years, is Dyer 246. © 
Leaſes for years by tenant in tail, warranted by the 72 T 8. or by 
huſband and wife of the lands of the wife, muſt not be of copy hol 
3rd for it muſt be of ſuch land as is grantable by deed only, Cre, 
18. 30, 31. +8 . bas 1 | BETS 5 
If tenant in tail and his ſon join in the grant of the next avoidance, 
this will be void as to the ſon. Hab. 46. e 
| coparcerners in tail, che huband of the one * tenant by the 
courtely, Joined in a leaſe, rendering rent to one of them and their 
heirs; this is not a good leaſe by 34 H. B. of eftate-tail, for the rent 
will not go to the j ue, Latch, 45+ EN 1 Hh 3 
| Tenam 
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in ſuch a caſe upon a demiſe. Hes 
A huſband makes a feoffment to the uſe of his wife for life; and after 


By huſband 
and wite, : 
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2 in | Tenant in tail of lands in capite wakes a leaſe nk apes oy 32 f. 
8. and dies without iſſue, the reverſion deſcended. to his heir, who is in 
ward, Sc. yet although the King avoid this leaſe for his time, as he 
might, the heir in tail may after, by acceptance of the rent, make the 
leaſe good. Dyer 119. „ 

So a tenant in tail, the reverſion in the King, makes a Icaſe for years, 
and dies, his iſſue of full age, the King avoided it for his dues, the ſon 
accepts the rent after livery ſued out, this is an affirmance of the leaſe. 

And if tenant in tail ſhall diſcontinue the tail, and take back an eſtate in 

fee, and after makes a leaſe for years, re«dering rent, and dies, the iſſue 
before entry levies a fine, the grantee may not avoid the leaſe. 7 C. 8. 

If tenant in tail has iſſue, who being cf age, grants a rent out of the 

| ; land to a ſtranger, and after the tenant in tail dies, the iflue in tail ſhall 

|| 4 hold the lands diſcharged. C. Lit. 348. 3 

A guardian, during the minority of the iſſue in tail but of one year old, 

makes a leaſe for twenty years of the land ; this is not good within the 

| ſtatute of 32 H. to bind the iſſue. So if the leaſe of tenant in dower 

| by the courteſy, or of huſband in right cf his wife, for they have no in- 
| heritance. Dyer 271. Co. Lit. 44. | ; 

=. FJ. M. and his wife tenants in tail, the remainder to the heirs of the 

huſband, by conveyance of the huſband during coverture, he has a fon, 
and dies; the ſon in the mother's lifetime levies a fine to the uſe of 
himſelf and his heirs; the wife lets the land for twenty-one years, not 
reſerving the ancient rent, and dies ; the ſon has ifſue a daughter, and 
he deviſes the land; this is a good leaſe to bar the de viſee of the fon, 
and all perſons ; and it is no alienation within the ſtatute of 11 H.) 
Cre. Tac. 689. Briagm. 27. 1 : | 
If tenant in tail reſerves a leſs rent than the ancient rent, and after his 
* - greater rent than the ancient rent was ; this will be a good leaſe. 
0. 6. | 
e A leaſe for the lives of others is within the ſtatute of 32 H. 8. for 
leaſes. made by tenant in tail, as well as within 13 Elig. 6 Co. 37. 
If a tenant in tail makes a leaſe within the ſtatute of 32 H. 8. and 
after dies without iſſue, this leaſe being derived out cf\ the eſtate- tail, 
is determined alſo. Ceſſante ſlatu primitive ceſſat deriæ q ivus. 8 Co. 34. 
And if he makes a leaſe for one hundred years, without any rent 
referved : this as to the iiſue in tail is void ; but if it be rendering rent, 
and he has iſſue and dics, in this caſe it is only voidable by the iſſue at 
| his ple ſute ; and therefore if the iſſve accepts the rent aſter the tenant ia 

{8H tail deat, by this means the leaſe is aſßt ned, and becomes good. But 

[ be it made how it will within the ſtatute, Ec. it ſhall nat bind him 

comes iq of a remainder over, nor the donor; and therefore if he 
a leaſè within the ſtatute, and dies without i ſue, fo that the land re- 
mains to another, or reverts to the donor; in theſe caſes neither he 


C4 


in remainder, not the donor, ſhall be bound by it, but as to them it 
will be void. And yet by a' common recovery the tenant in tail ? 
may take leaſes of, cr lay charges upon the land, to bind the donor and 
him in_remaizder alſo ; but otherwiſe it is of a fine; for if tenant in 

tail makes a leaſe for years by fine, this will not bar the donor nor 

im in remainder in any caſe where he is a firanger. And yet if the te- 


mainder be in the teuant in tail himſelf, and he makes a leaſe for _ 
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by deed, according to the ſtatute, or by fine ; this leaſe will be good, 
and bind his own remainder. Plow, 436. 7 Co. 7, 8, 54. Dyer 7, 8. 


Grants by Perſons who have no Intereſt or Proper 5. 


If one makes al leaſe for life, and the leſſee for life makes a leaſe for 


years, and after purchaſes the reverſion, and dies within the term? 


he leaſe for years is determined, and the heir in reverſion may ouſt him, 


and avoid it: but if one will make leaſe for ears where he has nothing, 
and after purchaſes the land, and the leſſor dies, if it be by deed in- 
dented, the heir is eſtopped, and cannot avoid it. Hetley 91. 


If one grants cr charges that which is not his to grant or charge, and 


that wherein he has no intereſt or Property, it being 1n the grantee, or in 
a ſtranger; this grant will be void. | | 

And therefore if a man grants a rent-charge out cf the manor of Dale, 
or grant a reverſion of land, and in truth the grantor hath nothing in the 
manor of Dale, or in the land; in this caſe the grant is void. | 

And although the grantor do after purchaſe this manor of land, yet 
this will not make the grant good. | e ee h 

And yet where it is by fine or indenture, there in ſome caſes it may 
be good'by way of eſtoppel. ah es 5 * 

And where the grantor in ſuch a caſe as this ſhall recite the land to 


be his own, yet this will not amend the caſe; as if a man recites that 


he has a rent of ten pounds a year out of ſuch land, and grants five 
pounds parcel of it; in this caſe if there be no ſuch rent, the grant will 
be void. Perk, F 65. Dyer 12, 33 | 

If the heir apparent of the diſſeſee diſſeiſes the difſeiſor, and grants a 


rent-charge, and then the diſſeiſee dies, the grantor ſhall hold it —_— 
es 


ed, for a new right of entry deſcends to him. So if the father diſſei 
the grandfather, and grants a rent-charge, and dies, the entry of the 
grandfather is taken away z and if the grandfather dies, the fon is remit» 
ted, and ſhall avoid the charge. Hugh's Abr. 1029, 1030. 

If a man grants common or rent, and at the ſame time a ſtranger 
takes the rent, or uſes the common, yet the grant is good. And if 


a leaſe for years be made to me of land, I may grant it away be- 


fore my entry into the land. Perk. 5 92, 98. Co. Lit. 46. 

One that has nothing in land makes a leaſe for years by indenture, 
he ic eſtopped to ſay he had nothing in it. But a jury is not concluded 
ia it; but they may ſay the truth. But regularly a man cannot grant 
or charge that which he hath not; and although he after require it, yet 


the grant is not good unleſs there be an eſtoppel, Pl. c. 1. | 
It one makes a leaſe for life, and after makes a feoffment in fee, and 


a letter of attorney to make livery, and the attorney ouſts the leſſee for 
life, and makes livery accordingly z this is a good f.offment, but the leſſee 
hes may re-enter z yet the reverſion ſhall remain in the feoffee. Meer, 

e220, | fi} -'6 5 

If a feoſſment be made to J. S. and the wife be ſhall after marry, 
ard their heirs, it gives nothing to the wife, But a covenant to ſtand 
ſeiſed to ſuch an ule is good, and a fine levied to the uſe of the conuſor, 
and the wiſe that he tha after marry, is good. Meer, Caſe 240. 
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f one, makes a feoffment of angther's land, (which is difſcifn) it 


againſt all perſons but the diſſeiſee. Perk. f 222. 

eie four join * of land, and three of them have nothing 
in the land, it ſhall be taken to be the feoffment of the fourth that hath 
all the eſtate, and be a good feoffment, Bro. reoffment 4. Perk. H 222. 

And this is generally true in ſuch like caſes as theſe, that one that haz 
neither right to, nor a poſſeſſion of land, may not give, grant or charge 
it; nor can a man lay charge upon that land to which a man has only a 
right as beforementioned. | 

And yet one may grant A rent or common that he has right to, al- 
though he for the preſent have not poſſeſſion of it. Fe, l. & 98. 


Grants by Perſons who have a future Intereſt, and mir. 
than a Right. 1 


A. makes a leaſe for life of land, and after covenants to levy a fine 
of it to the uſe of J. S. for forty years, to begin after the death of the 
leſſee for life ; after the-lefſor diſſeiſeth the leſſee for view . S. that has 
the future intereſt during the diſſeiſin, aſſigned it over; and this is good, 
for he has more than a right. If a man has a leaſe for years, to begin af. 
ter a leaſe for life, although the leſſee for life be diſſeiſed, yet the intereft 
of the term continues good, and is grantable over. 1 Brownl, 224. 


Grants by Tenants in Remainder or Reverfion. 


If a man makes a leaſe for life, the remainder to the right heirs of J. &. 
S. has iſſue a ſon which ſells this remainder, and after J. S. dies, this 
on being his heir, yet avoids his own ſale. PY. 6. 

Leſſue for years makes a leaſe at will, the lefſee at will makes a leaſe 
ſor years, ul then he in remainder grants over his land ; this is good, 
although the deed of the grant of the intereſt be not upon the land, for 
he is not out of poſſeſſion, but at will. Latch, 75, | 

If one that has reverſion upon eftate for life, and he grants a rent ifſu- 
ing out of his land; in this caſe, and by this the grant will be good, 


and the —_ ſhall faſten upon the land after the eſtate of the tenant for 


life is ended. Perk. < 65, 72, 86, 98. Ce. Lit. 46. 

If a bargain and ſale is made of lands fer years in poſſeſſion, and the 
bargainee never enters; and aſtet reciting tlus leaſe he makes a grant of 
the reverſion ; this is a good conveyance. Cre, Far, 604, | 

If one has a term of years in his land, and by his will deviſes it to J. S. 
for his life and after to me for the reſidue of the years, or deviſes it to 7 5. 
if he lives ſo long as the term ſhall laſt, and if he dies before the term 
ends, the remainder to me: in theſe caſes fo long as J. S. lives, I may not 
youu this poſſibility: ſo if a leaſe be made to me and my wife, the remain- 

er to the ſurvivor of us, 4 Ce. 66. 5 Co. 24. 10 Co. 51. Dyer 244. 

If one makes a leaſe to 4. for twenty years, and A. makes a leaſe of 
the land to B. for two years, rendering rent, and after A. makes a leaſe 
for the reſt of his time to C. by deed ; this leaſe, if the leſſee for two 

| | years 


—— 


, 99" — 5 n — _ n 
cars do attorn, is a good grant of the rent and the te verſion: and ſo it 
. alſo without attornment, if there be any conſideration given for it, 
nd then it will be alfo a good leaſe for all the reX'of the term after the 
wo vears, Plow. 432. Dyer 112. oy fe] 52 


le lelſee re· enters, the reverſion ſhall paſs ; and if the leſſor be a tenant 
in tail, £2. if this be a diſcontinuance. Moor i. | 


/;'un fatum, to x ſtranger during the life of the tenant in tail, the re- 


Grams by Perſons having a ſpecial Power... 


In ſome caſe ſuch perſons as are not ſeiſed in fee-ſimple, Ac. nor able 
to derive ſuch eſtates for life or years out of their own eſtates, may law 
fully notwithſtanding make ſuch leaſes for life, Sc. And this may be 
by a ſpecial act of parliament enabling them ſo to do. And ſa the tenant 
in tail is enabled to make a leaſe for three lives, or twenty-one years. 
And ſometimes it is by a ſpecial power or authority given or 2 | 
by and to the party himſelf that had the fee-fimple in him, or given to 
ſome other to do it in his name. And leaſes thus made may be good. 

And if a man be ſeiſed of land in fee, and conveys it to the uſe of 
bimſelf for life, or in tail with divers remainders over, with a proviſo 
that it ſhall be lawful for him, or any ſuch tenant in tail, to make leaſes 
for twenty-one Fears z in this caſe he or they may make ſuch leaſes, and 
they will be 00d. : , * 4 : | | 

But in both theſe caſes care muſt be had that the authority be ſtrialy 
purſued (that is) that the leaſes be made according to the power and di- 
rection given by the ſtatute or proviſo ; for if it differ and vary ever ſo lit- 
lle tom the ſenſe and meaning of the ſame, the leaſe will not be good. And 
therefore in the caſe before, of a power to make a leaſe for twenty-one 

years, and the party makes more leaſes for twenty-one years at one 
time than one, they are all void but the firſt, becauſe it is againſt the 
intent of the parties, though it be not againſt the words. And ſo if the 
power be to make leaſes for three lives, he may not by this make a leaſe 
for ninety-nine-years, if three lives live ſo long. But if the power be 
thus: Provided, &c. that he make any leaſe in poſſeſſion er reverſion, ſo as 
i! deth nt exceed. the number of three lives, or twenty-one years z in this 
caſe a leaſe may be made for ninety-nine years, if three lives ſo. long 
Ihle. But where uſes are raiſed by way of covenant, and in the dæed 


there is a proſe, that the covenantor, for divers goad confiderationi, may 
nale leaſes for years z in this caſe the power is void, and no leaſe can be 


made upon it, neither will any averment help in this caſe. And if a 
man have a letter of attorney, or other authority from another to make 
leaſes for him, and do make them rata ſuch leaſes are good. But 
berein care muſt be had of three things : 1. That the authority be goqd. 


2. That the deputy or attorney purſue it (triftly, 3. That he does all 
lat he does in the name of him that gives him the power, and not 10 | 


If the leſſor enters upon his leſſee for life, and makes a feulturient, and 5 


Tenant in tail, remainder ever, he in remainder granted the land, r 


minder over ; in this caſe the grant of the land is void, but good for - 
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bie own name. 5 Ce. 5. Dyer 357. 6 C. 2. 8 Ce, 0. Co, 175, 
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9 Co. 765. 1 eee | 
But if a power to make leaſes be raiſed upon a covenant to ſking 
ſeiſed without any tranſmutation of poſſeſſion, this is void in law, and 
2 mg helped in equity. Cam 30. Cro. Fac, 180, 181. | Leon. 35, 
ro. Car. 5. Ne ha 
If power be given by parliament to make leaſes, yielding the true and 
ancient rent of the land ſo letten; in this caſe if a leaſe has been made 
of many lands together, whereof ſome were not demiſed before, this 
leaſe will be void. Mar 199, 15 | 
A. being ſeiſed of land in fee makes a leaſe for life, and after levies 
a fine of all his land, with an indenture to lead the uſes thereof, i. e. to 
the uſe of J. S. for fifteen years, and after to the uſe of himſelf for 
life, with a power therein by proviſo to himſelf to make leaſes for twen- 
ty-one years during the fifteen years, and preſently in poſſeſſion, but not 
in reverſion, 2 Bulft, 42. Eringten v. Erington, 2 EEE 
If a man has power to make leafes for twenty- one years, rendering the 
ancient.rent, he may not by this power make leaſes in reverſion. Cru, 
Car. 5. Cre, Jar. 319. Len 35. we 
Z, tenant in fee of a manor levies a fine to the uſe of himſelf for 
life, and after to the uſe of J. his eldeſt ſon in tail, e. with power 


for him at any time to make leaſes for twenty-one years, or three lives, 
rendering the ancient rent, Oc. and he leaſes two parts for twenty-one 


ears to H, and before this leaſe expires he makes another leaſe to B, 
or twenty-one years, to begin after & determination of the firſt leaſe ; 
and as to the third part, he made a leaſe of it for. twenty-one years after 
the death of one C. (who in truth had not any eſtate in the land) and 


died; the firſt leaſe expired, and J. the ſon entered and leaſed to the 


plaintiff; the defendant claimed under H. the leſſee; and it was adjudg» 
ed for the plaintiff ; for by ſuch a power he may not make a leaſe to be · 
gin at a day to come, but it muſt be a Teaſe in poſſeſſion, and not in 
intereſt, to commence in future, not in reverſion after another eſtate 
ended. Yelv. 223. | 

An eſtate is created by parliament in a manor which conſiſts of free 
rents, copyholds and other caſual profits, and thereby it is enacted, 
That all ads which they that are ſeiſed by force of the ſaid tail jball dt 
to the prejullice of their iſſue, &c. if net fointures, &c. ſhall be vou; the 
donee makes a leafe of the whole manor, and an acre of waſte, render. 
ing rent at two days, where the ancient rent was reſerved at four days: 


in this caſe the leaſe is void. (f.) In reſpect of the acre of waſte not 


leaſed befure, for this is not the ancient rent. (2.) For that it is re- 
ferred at ewo, which anciently was at four days, And the reſervation 
of ſilver, where the old rent was in gold, had not been good. 

So, had part of the farm been leaſed for part of the rent, 

So, where two farms be in one demiſe for the rene of both. 

But the rendering of eight buſbels for a quarter of corn, is good, for 
this is the fame thing. [TT SE Tha. 

And although the rent be to be apportioned, yet this will not make 
the leaſe good. | * 

And yet 17 r may leafe her moiety, reſerving-rent for ſo much, 
and it is 8 - 5 Co. 3» g a e f . x 
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If it be enacted by parliament, That 6 wonune' Hall beve ſach land for 


make leaſes for twenty-one years, rendering the ancient rent; he may not 
by this make a leaſe for twenty-one years to begin at a day to come, not 
one leaſe in reverſion after another. Leon. 35555. 
The reverſioner upon an eſtate for life levies/a fine to his own uſe till 
the marriage of his ſon, and then to the uſe of himſelffor life, with power 
to make leaſes, ſo they exceed not twenty-one years, or three lives, 
reſerving the ancient rent, the remainder to his ſon in fee; the ſon mar- 
ries, the father leaſes for ninety-nine years, if two live ſo long, re- 
ſerving rent to him and his heirsz this is a good leaſe, 8 C. 69, For 
his power in the beginning is abſolutely limited, that it exceed not 
three lives. ö e 
There is a difference between @ general and abſelute power and autbo- 
rity as owner of the land; for he that has this power may make leaſes 
for life or years by attorney; and à particular power and authority by 
him that has hut a particular eflate, for he may not do ſoz as where A, 18 
renant for life, the remainder in tail, and 4, has power to make leaſes, 
Ec. 2 H. 4. 4 1 H. 6.6 9.7. 14 e 
One being a leſſee for ninety- nine years of land, deviſes his term to 
his wife for life, with power to make ſuch eſtates in as ample manner as 
he himſelf might have done during her life, the remainder in tail to his 
daughter, and died; the wife proved the will, accepted of che bargain, 
and after made a leaſe for ninety- nine years of the land, and died. Yur- 
ry. If by this the wife may make any eſtate to endure after her own 
life? Style 315, 275. ab ty N 
If one . a feoffment in fee to the uſe of himſelf for life, the re- 
mainder to B. in fee, with power to make leaſes, c. reſerving the an- 
cient rent, he dies, it ſeems he in remaider ſhall, have the rear. 


Lane 110. | Y 
And in theſe caſes where the ſtatute make ſuch leaſes void, it ſhall 
be taken as againſt the leſſor, and not as againſt the iſſue. 5 C. 3. 

If one limits an eſtate by indenture to the uſe of himſelf tor life,” with 


he ſhall name by his laſt will of an eſtate or eſtates, the temainder to 4. 
in tail, with divers remainders over ; theſe remainders do not veſt till 
the contingencies happen. 10 C. 88. (Gen 

One ſeiſed of land makes a leaſe tor life, and levies a fine of all his 
land to the uſe of O. for fifteen years, and after to the uſe of himſelf for 
life, with a power to him to make leaſes for three lives, or twenty-one 
years in poſſeſſion ; by this the term of fifteen: years is preſently ſubject 
to the power to make leaſes for, years, and the firſt leſſee, muſt have the 
2 relerved during the term of tifreen years limited to him. fing: 

1231. | 54 13 


the uſe of herſelf for life, and after to the uſe of her eldeſt ſon in tail, 


the former leaſe in being, ſhe makes a leaſe for twenty - one years to J. 
L. to begin at the determination of the former leaſe ; in this caſe the te- 
cond leaſe is void, for it muſt be leaſes in poſſeſſion, and not in rever- 
hon, Cro, Tac. 318, | N | 1955 1 8 0 


her avidlxubud, provided that it ſball be lawful for bim that hath the fee to 


power to make leaſes for life or years, or to ſuch perſon or perſons as 


J. tenant fr Ife of the mende of'D, in lonſo for! youre. Ae eto 


reſerving power to her at any time to make leaſes for twenty-one years, | 
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e power be given to make leaſes for twenty-one years, and the 
be a leaſe in being, and bemakes another leaſe chat has this power; 
is good although it be to begin at a day to come. Leon. Coſ+ 44, 
And although it be to. begin after the expiration of the former leat 
Bid. Poph. 9. 2 Leon. Caſe 183.. | "gs 
1 = One — —— the vie of himſelf for os the remainder in ta 
ec. with power reſerved to the conuſer to make baſes for ei ears 1 
poſſe gor or er der from # A. B. ay de ſo lang live, 233 ag 
ext rent ; afterwards he grants the reverſion for eighty years, reſeni 
the ancient rent: in this caſe be does leſs than he has power to do, 
this grant of the reverſion expires with the particular eſtates for life : b 
it hemakes a leaſe to begin after the death of the tenants for life, car 
Cab. Caſe 281. 5 


4. Of the Name and Deſcription of il 
_. Perſon contracting, as the Grantor, D. 
po I 


A to the naming and deſcription of the parties and perſons in des 
11 theſe things are neceſſary to be known: 
Firſt, The names of the parties to deeds ſerve only to diſtinguil 
ons, and to make the perſon intended certain ; and therefore it i 
afe to deſcribe the perſon intended by his true and proper names of b 
tiſm and ſurname ; and if it be a corporation, by the true name whete 
by it was made: yet miſtakes in this, unleſs they be very groſs, vil 
27 J 7 Y 
not hurt, Nibil facit error n2minis cum de corpore confiat. Bulſt. 21, 21 
2 Bulſt. 202, 303. Co. Lit. 3. Perk. 5 36. 
But if the name of baptiſm or ſurname be miſtaken, as Jobn for 
or Adderley for Adderby, this is dangerous. Mar 407, 897. 
| Secondly, There are many deſcriptions of grantors and grantees ; # 
(1.) proper names of baptiſni and ſurnames, and the names of corpo 
tions, or bodies policic or corporate. (2.) Names of 2 affe 
and the like. And theſe (of both forts) will admit a de ; 


cription It 
reputation. And ſo lagd will paſs to one, by he name of 

n, Who is a baſtard ::ſo to one by the name of a wife, who. is not! 

wife, if they be reputed or known by that name, Heb. 2. 
If. by the name of J. (without any ſurname) or by the name« 
S. without any Chriſtian name, gives or takes by deed, the deed is vc 
2 Hull. 70. Perk. \ 39: 

Thirdly, There muſt be ſuch a perſon in eſſe at the time of the des 
made as is named, and he muſt be able to give and capable to receiy 
that which is given or granted by the deed. lud. 345 · Co. Lit. a, 
Perk. 5 43, 53. | 

And — if an annuity be granted to the right heirs of J. S. he 
ing then living, this is void; for there is none ſuch, nor can be whi 
he lives. Perl. F 52. c 7 


& 
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Go primegenit. prvli of, A. and B. and they have no iſſue yet born. 
e * 222 5 
by, If a man another name by common eſteem than his right 
nnen hats, eee = 
e be good. © Co. 36. Co. Lit. 3.. Perk Q 41. = 
Fiſthly, The miſtake is leſs dangerous where any other part of the deed 
ſome other addition, ſhall make the perſons intended certain. 6 Co. 
. Lit. 3. Perk. F 40. 2 A 
Sixthly, The law favours not advantages or mi ſaaming, otherwiſe than 
the ſtrict rules of law require. 9 Cz. 64. | 
If A. S. be bound by a deed by the name of V. S. this deed will be 
od; and if he be ſued upon it by the name of . S. alias di. 4. F. 
Fall avoid it; for if he plead Ven eff faftum, the jury ſball find ic 
cially, the plaintiff will not recover. But if the action be brought 
ainſt him by the name of V. S. as he is called in the obligation, the 
aintiff will recover; and if he plead Non. off fadum, it be found 
zinft him. Dyer 280. Perk F 185, 186. bel 
Aman being a patentee of the King's, may be bound by covenant, 
though be do not covenant by name and in expreſs terms, Cro. Jac. 


. - . — 8 

In Mars Rep. Caſe 1260, it it ſaid by all the juſlices, that they had 
vers times reſolved, that none can make a deed by a contraty name 
zptiſm, nor may be known by two names of baptiſm, Jide Co. Lit. 
Dyer 119. 27 E. 3. 85. 9 E.4 43. n 

| If a man be baptized by one name, and after confirmed by another 
me, ſome 1 * he may make a deed by eithet of theſe games. 
, Lit, 3. Co. 30. | Vibe Me * 1 F HM >, BY 
80 of a deed of grant to one by either of theſe names. Co, Lit. 3, 
But ifa man grants.a rent-charge or other thing by a contrary name of 
Po of the grantor or grantee, the grant is void. | Mor, Caje 215. 
rb. $ 42. | e a Dolph Win Blum a, 
A grant of annuity by an Abbot, by the. name of the foundation, 
thout the name of baptiſm, there being then no other Abbot of that 
me in England, was good. Perk, 5 36. | 2 
If a Duke, Marquis, Far or Biſhop, grant by his name of honour and 
gnity, without any, or by a falſe name of baptiſmz as where the 
uke of Suffolk, by this name, without Chriſtian or ſurname, or more 
ords, or by the name of William Duke of Suffolk, makes a deed, thit 
good; for there is but one of that name in the kingdom: ſo of a biſhop. 
by Grant, 67. Perk. 5 42. As to the Biſhop of Worceſter. Perk. 
39, 45. | 

A grant by Richard Abbot of S. where the name was Thomas, was 
od; ſo there were then no other of that name in England. Fert. 


But if an ordinary man grants me by his ſurname only, without any 
une of baptiſm, or by his name cf baptiſm, without a ſurname, there 
gularly the deed will be void for incertainty, unleſs there be ſome- 
ingin the deed to help to make it certain; or unleſs there be ſome- 
ng ex 42/7 fatto to make it certain, as by the making of livery, Sec. 
hich may ſupply it. And yet if a man have fix ſons, and he by name, 
d his ix ſons, not naming them, makes a deed of grant; this may per- 
* be good. 2 Buſſt. 70. Perk. 8 38, 39, 54, 55 56. 8 Co. ws 
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and it is good. Moor, Caſe 195. 


it was not good. Mer, Caſe 367. 


of Windfor; is is good. 10 Co. 124. | 


fer women cuſlodis demus five Collegii de Merten in Oxonie,, & Schule 


But for ſuch things as paſs by livery, as land, Sc. although the Je 
of feoffment be mie of it by a contrary name of baptiſin of the feof 
or ſeoffee, yet if livery of ſeiſin be made duly upon it by and to tie 
725 * it is good, and will take its effect by the livery of ſeiſn 
rA. 42. 6 19” 

If the name of the father be V and the name of the fon . alſo, a 
either of them makes a deed by the name of V. without any addition a 
diſtinction, this is good 3 So of a deed to them. 

And if a deed be made by the father without any diſtinction of eldei 
Sc. it ſhall be good, and taken to be the deed of the father. Per4. f 3 

And ſo it ſeems it will be for the deed of the ſon, it being made god 
by proof to be his deed. Perk. 5 37. + 

A corporation called Miniſter Dei pauperis dens de Donning ton, mads 
a leaſe by the name of Jh Litherland, Miniſter of the alms-houſe d 
God of Donnington, beſide Newbury, in the county of Berks ; and if 
was held good. Mozw*s Rep. Caſe 1194. HS | 

If a Dean and Chapter, Mayor and commonalty, make a deed by th 
name of their corporation, without any addition of Chriſtian or ſur 
name; this may be good. Perk. F 8, 42. 

The Dean and Canons of the King's free chapel of his caſtle d 
Windſor, grant by the name of the Dean and Canons or the King's M 
jeſty's free chapel of the caſtle of Windſor, in the county of Berk, 


If a corporation of Decanus © Capitulum ecclefie cathedral. ' Sande 
& individ.. Trinit. Carliel, make a deed by the name of Decannxs eccleje 


= 


cathed. Sande Trin. in Carliel ac tetum Capitulum ecclefia predia” ; thi 
is good. 10 Co, 166. Dyer 278. Wot ng ancet 

The Maſter and Chaplains of the hoſpital of the late King H. 2.6 
the Savoy, made a grant by the name of William Ugle, Maſter of the 


hoſpital of King H. J. called the Savoy and the Chaplains of it, and 


So if a place and perſon be incorporate by the name of the Dean df 
the King's Free Chapel of St. George the Martyr, within che caſtle d 
Windſor, and it makes a deed by the name of the Dean and Canors 
of the King and Queen's Free Chapel of St. George, within the caffe 

The Dean and Chapter Ecclefiz Cathedralis Chrifti de Oxer, by tit 
name-of the Dean and Chapter Eccleſiæ Cutbedralis Chrifii in Acadenid 
Ge Oxon, made a leaſe ; and good. Meer, Caſe 493. 

So is a corporation by the name of Gardiani & Scho/arium domus fret 

Collegii S bolurium de Merten in Univerfitate Oxinie, and it makes a del 


ejuſdem domns ; this is not good. 10 C9. 125. Moor, Caſe 415. 

But if the miſtake or omiſſion be in ſubſtance of the name of a corps 
ration, then the deed may be void: As where the corporation is incot- 
porate by the name of Fræpoſiti & Callegti Regalis, Cillegii beatæ Mo 
rie de Eaton juxta Windſor, make a deed by the name of Fræpeſui & 


Secierum Cullegii Regalts de Eaton, Qc. leaving out Cellezii beate Marie; I "ie 
this is not good. 10 C. 106. ; 10 
But the miſnaming of corporations to avoid their own leaſes and 4 


grants is not to be ſuffered. Jen. Cent. 6. c. 10. n 
If the greater part of a corporation agree to the deed regularly '! V 
their common-council, and fix their common ſeal to it, it is good. 14 


HS. 27. 21 E. 4, 27. 15 K. 4, 2. 14 H. 6,17. Davis's Rep 


— 
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The Dean and Chapter of the college of Eaton by that name made a 


aſe, being incorporated by the name of the Dean and Chapter of the 3 8 


ollege of St. Mary of Eaton; and it was held a good leaſe. Audenſ. 
uſe 47. and p. 238." 2 . 
If a leaſe be made by the Dean and Chapter of che cathedral church 
F Peterborough, it being inco ted by the name of, Sc. Cathedral 
hurch Sandi Peterburgen/is, it is not Ander. Caſe 47. 
If the Dean and Chapter of Chriſt Church in Oxford, N 
y the name of the Dean and Chapter of the Cathedral Church of Chriſt, 
5. Oxford, of the foundation of King H. 8. grant by the name of the 
dran and Chapter Eccleſia Cathedralis Cbriſi in Academia Oxon. ex = 
tione Reg. H. 3. the deed will be good, notwithſtanding this little 
iſtake. Poph. 57. Meer, Caſe 493. See Auderſ. Caſe 231, * 
A hall in Oxford was founded by the name of the Hall of the Scho- 
ats of the Queen in Oxford z if it be granted by the name of the Pro- 
of, Fellows and Scholars of the College of the Queen in the Univer- 
ry of Oxford, or by the name of the Provoſt, Fellows and Scholars 
f the Hall or College of the Queen in the Univerſity of Oxford; the 
rant would be good. 11 Co. 20, 22. 31a q's 
A bond made by the name of Edmund, where his name is Edward, is 
ot good. Godb. Caſe 485. Owen 84. Dyer 279. 21 H. 7 8. 3 
If a be made by or to Jobane B. by the name of Fane B or to 
Fane by the name of Jehane ; it is good, for theſe two are one name. 
Leon, Caſe 204. | | N 
The Queen made a leaſe for years of land to the Men of Cheſterſield, 
endering rent, by the name of the Aldermen of Cheſterfield, and they 
dy this name grant all their intereſt to Clark z this grant from the Queen 
as good, but the grant by them was void. 1 Ov. 35. | Mites 
if a baſtard has got a name by reputation in the place where he lives, 
or another man has got another name by common eſteem than his right 
ame, or is uſually called by another name than his true name in the 
place where he lives; in theſe caſes a grant by theſe names is good. 
P ocal ampbibelogie in them 
ames or deſignations t ve an equiv | ie in 5 
s, for — te for male or female f if not cleared to the contra» 
Y, will prima facie be taken for a ſon, Qi er 337. Et fic de fumilidus.” 
The law does not favour advantages or miſnomer in Conveyances z 
or if the grantor or grantee are uſually called by a wrong name, which 
hey are commonly known by, it will not hurt the deed; provided it 
ontains ſufficient cercainty to deſcribe the perſon or thing. Nomen di- 
Citer a noſcende, quia notitiam facit ; et nibil facit er rar nominis cum de 
ce pere cenſlat z for the law reſpects much the intent of the patties, and 
as it may be collected for the ſeveral parts of che deeds, the ſudges give 
Judgment, Niki! tam , conveniens naturali equitati, quam u m De- 
nin wolentis rem ſuam in alium transferre ratam lubere. | 
| And the judges expound deeds according: to their intent and vulgat 
9 and not according to the very definition and ſtrict proprie+ 
ty of words, ' W PA 
And therefore to make a thing in eſſe paſs by a name, it is ſufficient to 
call it by the name it has been for ſome conſidetable time call :d and 
Vox. III. PAR TI. * | known 
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known by in the neighbourhood, as Exeter houſe, &c. and a thing may 
get a new name in two or three years, by ſuch a vulgar and common 
reputation. e | 0 . 

So lands may paſs by the name of a manor, or a manor, by the name 
of lands, eſpecially where the thing was originally what it is nov 
called. De nomine proprio non eff curandum dum in ſubſtautia non erretar, 
Et nemina mutabilia, ſunt, res autem immobiles. 6 Co. 63. | 

If the variance between the deed and the true name of the corpore- 
tion be material oreſſential, either by omiſſion, alteration or addition; 
whether made to or by a corporation, the deed may be ayoided. 

But if the variance be only literal or verbal, in literis & fillabis (& 
mm re (5 ſenſu) ſy that the ſenſe by the expreſs words remains, or by c 
neceſſary implication, and the deſcription of it imports a ſufficient and 
certain demonſtration of the true name of the. corporation, according to 
the foundation, ſuch nice and curious milnomers ſhall not avoid the 

deed. 10 G. 103. 11 C. 20. | TE 
Where a corporation has divers names, (as ſome of the ancient cor- 
porations have) it may give or take by either of its names. 10 G. 104, 
If a perſon-or corporation (ſole or aggregate) be ſo deſcribed, that he 
or it may be certainly diſtinguiſhed from other perſons or corporations; 10 
in theſe caſes the omiſſion, or in any caſe the miſpriſion of the name of 
baptiſm, or of any thing in the name of the corporation, will not hurt 
the deed. Nomen quaſi rei netamen. Et nomina ſunt netæ rerum. Nibil 
facit error nominis cum de corpore conſſat. 11 Co, 20. Dy. 278. Plow. 5 37. 
So that a perſon may grant by the name whereby he is called or known, h. 
And where a Duke, Marquis, Earl or Biſbop, gives or grants: by bis 
name of honour or dignity, without any name, pr with a falſe name of 
baptiſm: as the Duke cf Suffolk, by the name of the Nuke of Suffolk, 
without any more words; or by the name of William Duke of Suffolk, 
where his name is ſohn, or the Bithop of Norwich grants in like man- 
ver ; theſe are good grants, becauſe there is but one ſuch Duke, or one 
ſuch Biſbop in the kingdom. | | | 

But if an ordinary man grants by his ſurname only without any name 
of baptiſm z cr by his name of baptiſm, without any ſurname at all: 
in theſe and ſuch like : caſes, for the moſt part, the deed will be void 
for incertainty, unleſs there be ſome other matter in the C2ed to help it, 
or ſome matter done ex pg fade, to ſupply it; for in ſome caſes where 

WL 6 er lies in livery, ſuch a miſtake or incertainty in the grant 
may be helped, by the livery of ſcifin upon the deed afterwards. And 
ſo it is in the names of . corporations ; for if the variance and miſtake, by 
omiſſion or alteration, be only in ſome ſmall matter, ſo as it is liceral 
and verbal only, and the ſenſe ſtill remains either expreſsly or by ne- 
ceſſary implication, and the deſcription be ſuch as imports a ſufficient 
and certanidemonſtration of the true name of the corporation, accord- 
ing to the foundation thereof, it is ſufficient, and the.grant or. gift will 
not be hurt by it, But if the miſtake or omiſſion. be in the ſubitance ot 
eſſence of the name, the deed may be ſpoiled by it. 6 C. 65, 10 Ge 


122, 11 Ge. 19. Dy. 120. 
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5. To whom Grants, Contract, &c. may 


E perſon to whom a contract or grant, &c, is made, muſt be 
T capable to receive and take the thing granted, Sc. | 
All perſons, male or female, eccleſiaſtical ot temporal, and all bo- 
dies natural or politic, are capable to take by grant, or to be contract- 
ed with, unleſs diſabled by th. ir being Ma compos mentis, c. as before 
as to the diſabilities to grant, g C. F 


Granis to the King. 0 

The king, for the greatneſs of his perſon, is diſabled to take by deed 
in pais 3 and therefore if a feoffment be made to him there, and livery 
of {.ifin be made upon it, this will be void. but he is ta take by mat- 
ter of record, which is of a higher nature than a deed, Fits. Fait and 
Feeffment 21. | nnn 
Leaſes made to him by Colleges, Deans and Chapters, or any other 
having a ſpicitual or eccleſiaſtical living, againſt the Stat. 13 Elis. c. 10. 
are reitrained by the ſame act, as well as leales. made to common per- 
ſons. 5 C. lge 8 . in e Rhes oy 


5 


the heirs of the ſurvivor; this is a good remainder notwithſtanding the 
incertainty. Godt, Caſe 167. + OY eee | | 
If a leaſe be made to huſband, habendvm to the wife, the habendum to 
her is void, for ſhe is a ſtranger to the premiſes of the deed. 3 Leon. 32, 
33734. | | | 5 6264 hy OR. 
If ul demiſes his term to J. S. and makes his wife executrix, and 
dies, ſhe enters, and then takes another huſband, and they take a leaſe 
from the leſſor, and then the deviſee enters, and grants all his eſtate to 
the huſband and wife; this ſhall be good, and ſhall enure as an aſſent in 
the executor, and ſo a good grant, 38 —— 24. | 
Lind was demiſed to huſband and wife for their lives, the remainder 
to the ſurvivor of them for years, the huſband granted over the term of 7 
years, and died: the wife and not the grantee ſhall have the term 
yeurs, for there is nothing in the one or the ofher to grant till there be 
a ſurvivor ; and ſo it is frre wife dies aftet the grant, and the huſband 
ſurvives; yet he ſhall have the term againft his own grant. Peph, 5. 
Huſband and wife are jointenants for one hundred and eight years, the A 
huſband by deed makes a leaſe. for twenty years, to commencs aftet his —_” 
deceafe, and dies, moans cocks” 7 Meor 395 | 3 ** 
2 | 1 
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If an eſtate in fee- ſimple, fee-tail, or for a term of life, be made to: 
feme· covert, or to her huſband and her, the huſband alone may difagree 
to it, and avoid it for both of them. Lit. 5671. 1 H. 7. 10. 8 Co. 72. 
Dy. 51. 5 H. 7. 32. 175 N | . 1 

If a ſtatute or obligation be made to them two, or to her alone, during 
the covefture, the hutband alone by defeafance or releaſe may avoid it; 
and if an obligation be made to her during the coverture, the huſband 
by bis diſagreement may avoid it. Co. Lit. 351. 48 E. 3. 12. 7 H. 6, 4, 

I land is given to a man and ſuch a woman as ſhall be his wife, the 
man takes the whote. * | | 

But if a man makes a feoffment in fee to the uſe of himſelf and his 
wife that ſhatl be, and afterivards he takes a wife, his wife ſhall take 
jointly with him, although all at brit veſts in the huſband. 1 C. 101. 
If a feoffment in fee was made before the Stat. of 27 H. 8. of uſes, to 

the uſe of a man and woman and their heirs, and they intermarry, and 
then the ſtatute was made; they held by moieties z for if he aliens, it 
is good for a moiety. Plow. 58. But if a reverſion be granted to huſ- 


band and wife, and before attornment they intermarry, and then attorn- 


ment is goed, they ſhall not have any moieties z as where a feoffment 
in fee is made to'a man and woman, with a letter of attorney to make 
livery, they intermarty, and then livery is made ſecundum formam charts, 
they ſhall have no moieties. Plow, 483. | 

If a reverſion be granted to a man and a woman, and afterwards they 
intermarry, and the tenant attorns; they ſhall not take by moieties, but 
by entireties, 2 Cz. 68. | = | | 
Ik after the Stat. 27 H. 8. a man makes a feoffment to the uſe of his 
wife, and if ſhe dies leaving the huſband, to the uſe of the huſband and 
ſuch wife as he ſhould after marry, for life for her jointure; the ſecond 
wife ſhall take jointly with her huſband, or by way of remainder after his 
death. But if it be a remainder of land in poſſeſſion fallen, then ſhe takes 
nothing. And a remainder to a woman for life after the death ot her huſ- 
band is not a jointure within the S a/, of 11 H. 7. and 27 H.8. c. 10, 
Dyer 340- "80298 | | 

A gift by deed of land to a man and Margaret his wife, and the heirs 
of their two bodies, her name being Margery z the gift is good, and the 
heirs inheritable by it, 1 H. 5. 8 H. 7. Haukford in Hawley's caſe, 

Tf a wife. dies, the term ſurvives to the huſband ; and vice werſay 
unleſs he has diſpoſed it away. Heb. 3. | 

Huſband and wife jointenants for life; the huſband alone accepts a 
new oy which is a ſurrender, but voidable by the wife if ſte ſurvive, 
Meer. 876. {45 | ; | 

A. in conſideration. of the marriage of bis ſon made a feoffment, 
and took back an eftate to himſelf for life, the remainder to his ſon and 
bis wife, which ſhould be in tail; the marriage took effect, the father 
+ levied a tine and bound him and his heirs to warranty, and died; the 
ſon was attainted of treaſon, and executed z the Queen granted the land 
to a ſtranger in tail, and after the reſtored the wife; and it was held that 


the conveyance to the ſon, and his wife that ſhould be, was good to 


make her a purchaſer. But after the reſtitution of the wife, it ſeems ſhe 
has right but to a moiety of the land. Dyer 122. Co. Lit. 189. 

A tine is levied to the uſe of a man's ſelf, and ſuch wife or wives as he 
| hall marry, and after he marries, it is good: and it Cs 
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rake: jointly with the huſband, being upon a uſes contra upon an eſtate 


« a Ss 


The Queen may purchaſe and buy. land, or goods and chattels, as 
any man may do, and her contracts will bind her therein. But it is not 
ſo in the caſe of other womgn that have huſbands. . Cy. Lit. 3. a. | 

A woman cannot take by the gift or grant of her huſband immediately 
and directly to her, but collaterally and by way of uſe ſhe may; but ſhe 
may take by purchaſe from others without her huſband's aflent, and if 
he diſagrees, the eſtate is.diveſted ; and if he agrees, ſbe may waive 
it after his death till ſbe has agreed to it. Co. Lit. 3. Perk. $194. _ 

A man may not covenant with his wife to ſtand ſeiſed to her uſe, but 
he may covenant with another ſo to do; or he may make a feoffment or 
other conveyance to her uſe; or he may ſurrender a copyhold to her uſe, 
Ce. Lit. 112, 4 Co. 9. „ 

If an annuity, is granted to a woman for life, who after marries, arrears 
incur, and ſhe dies, whereby it is determined, the huſband ſhall recover 
them. So if one grants an annual rent out of the land wherein he has 

W :othing, yet this is a good annuity to charge the perſon of the grantor 
in a writ of annuity. Owen. 3. Tio | Ee 

If a feoffment be made to a feme-ſole on condition; and ſhe takes a 
huſband who does not perform the condition, and ſo forfeits the eſtate 
the wife is barred and bound for ever, 8 Co. 48. 
And if a feoffment be made to her, ſhe takes nothing by it till he 

agrees. And if one be bound to infeoff them, and he refuſes, it is a 
refuſal to both. Finch. 44. 2 
And if a leaſe be made of two acres for life, the remainder of one of 
them (not naming which) to a feme-ſole, and ſhe takes a huſband, the 
tenant for life dies, and the huſband makes the election ; by this ſhe is 
barred and concluded for ever, and ſhe ſhall not chuſe again; Perk, 979. 
If an eſtate in fee-ſimple, fee-tail,, or for life, be ed or conveyed 
to a feme-covert, or to her huſband and her, the huſband alone may diſ- 
agree to it, and avoid it for both of them, Lit. J 671. 1 H. 7. 10," 
— Dyer 51. 5 H. J. 32. 5 3 bi 21 | 
A feme-covert may be a grantee in a deed, and any gift or grant 
made to her will be good, till the huſband diſagrees to it; ſo that if a 
rent-charge be granted to her, and the deed delivered to her, her huſband 
not being privy to it, and he dies before any diſagreement to it, it is 
good, although: this 71 before any day of payment : but if the 
huſband makes a legal diſagreement to it in his lifetime, this may avoid 


o 


the deed made to her. Perk, $ 43. And he that will avoid the grant 
muſt ſhew that the huſband did diſagree to it. Co. Lit. 2. 
If the huſband dies, the term ſurvives to the wife, unleſs he has diſ · 
poſed it away. Hob. 3. e f 
An eſtate made to a feme-covert de nv ſhall veſt till the huſband 
dlſent, but a new leaſe to her who was leſſee before, will not veſt till 
lhe huſband aſſents to it. Hab, 204. as ir 


K * EY 


it. Hob. 285. 
Leſſee for 2 aſſigns a term to the wife of the leſſor, and to a ſtran- 
r z the leſſor bargains and {ells the land, the ſtranger dies, the huſband 
hy the wife ſhall have the term. Moor 171. | ne. 
If the huſband diſcontinues the wife's land, and goes beyond ſea, and 
ke diſcontinuee lets it to the wife for life, and gives her livery ; hereby 
the will be remitted,” and the huſband by æis diſagreement afterwards 
ſhall not prevent it. Lit. 5 677. | 
If a leaſe be made for two acres for life, the remainder of one of them 
(not naming which) to a feme-ſole, and ſhe takes a huſband ; the tenant 
for life dies, and the huſband makes the election ; by this ſhe is barred 
and concluded for ever, and ſhe {hall not chuſe agiin, Perk, 5 79, 


Grants to Infants. 


A leaſe for years to an infant rendering rent, is not void, but voida- 
ble at the pleaſure of the infant. Before: the rent-day comes he may 
move it, but if ke pays the rent, and then becomes of age before ano- 
ther rent- day, it ſcems it ſhall be charged with that rent. 2 Ca. 320. 
A Dean and Chapter makes à leaſe for ninety nine years, to begin 

after a leaſe for fiſty years in being, the leaſe for ninety - nine years is 
aſſigned to A. and B. infants, who before the fifty ycats ended tałe a new 
leaſe from the Dean and Chapter for the fame term and rent, and under 
the like covenants, the leaſe for fifty years ends ; in this caſe it was 
agreed, that an infant may not ſurrender by deed; and that this ſurren- 
der by acceptance of the tecond'!eaſe was void. Cre. Elis. 360. 

Where one is an inſant or feme-covert, not having power to con- 
tract at the time oſ the firſt delivery of a deed, and Before the ſecond 
delivery becomes of age, or diſcovert; in theſe caſes the deed is not 
made good: Ov. Car. 35 $18 | 

If a e makes a letter of attor- 
ney to take Ii this it ſeems is a Warrant. Peyh,4 1 
| if a leaſe 2 be aſſigned to <q and he 2 new 
leaſe, this will not be a furrender in law of the firſt leaſe. Oo. Fite. 


360, Ce. Tac. 310. 2 Bull, 69. | 
7 he is capable may be granted to an infant, as to 
one of full: age; | 
Ot if it he another office, ſo it be granted to him, to be- exerciſed 
by him, or by his ſufficient deputy, it may be good. Crs, lig. 203, 
400 Marth 41, 42, 43- p 
An infant under one and twenty years of age may bind himſelf ap- 
prentice, and make 2 deed of contract for it, and covenant perhaps that 
it may bind him, if it be an incident covenant to his trade; but collate 
tal covenants will not bind him. ide Winch 63, 64. Hutton 63. 
for years made by an infant, to try a title, is good; and by 
m 7 — letter of attorney to make a day upon à ſeoffment for 
130. |; 
But 


r 
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But a deed made to an infant, becauſe it is preſumed to be for his 


advantage generally, is good. Perk. 47. fo far that is not void, but 
voidable only at his pleaſurez and therefore an infant may be a good 
rantee, feoſſee, leſſee, &c. by a deed of conveyance. | | 
And yet in this caſe alſo he is at his full age to agree to it, and ſo perfect 
to it, or he may then difagree to it and avoid it, Co, Lit. 2. Perk & 4. 
Therefore if a leaſe for yeats be made by him rendering rent, it is but 
voidable z but if without rent, it is at his election to make it good or 
not, as he ſees it to be for his advantage or nor. Brewnl. 120. Ce. 


Lit. 2. 2 Ball. 69. Cee. Jac. 301. 
Grants to a Baſtard. 


Although a baſtard can neither be heir to another, nor have an heir to 
himſelf, yet after he has once gotten a. name by common reputation, 
either from him that is ſuſpected to beget him, from his mother, or 

therwiſe, may by that name give and take lands or goods by deeds, 
as apy other man whatſoever may do. Perk. f 26, 48, 49. Ce. Lit. 2. 
3 Leon, 69. Noy. 35. 85 ee 

It a limitation be made (by way of uſe) to a man's ſelf for life, and 
after to fuch iſſue and iſſues-male of the body of L. M. from eldeſt to 
eldeſt, who by common ſuppoſition or intendment ſhall be adjudged or 
reputed to be begotten by J. B. on the body of L. M. whether the ſaid 
illue and iſſues-male ſo born of the ſaid L. M. and reputed to be begot- 


Ji 
ten on her by the ſaid J. B. per legem hujus Regni Augliæ adjudicats ſegi- 
ime & 55 be Ri x lawfully a 1 . Bains 
he ſaid L. M. and J. B. and to the heirs of the bodies of ſuch iſſue or 
Tues-male, De ſeniori in ſeniorem exiſten. nat. de predia. L. in forma 
bre4i2. and after they marry and have iſſue, this is a good limitation. 
80 a limitation to a baſtard is good, for it is ifſue to its mother; but not 
ſo 1 a reputed ſon or baſtard before he is born. Co. Car. 526. Perk. 
d 20, 48. | Age | 
For a ſon in reputation is 7 to make one a purchaſer: and yet if 
have iſſue three ſons, and eldeſt is a baſtard, and a remainder is limit- 
q to the eldeſt iſſue of A. by this the mulier, and not the baſtard, ſhall 
take, But in the caſe before, by the ſpecial words, it is otherwiſe 3 - 
or M:dus & caudentis vincunt legem. Noy's Rep. 35. | 
And a baſtard may purchaſe by his reputed name: and a remainder li- 
ted to him, by the name of the ſon of his reputed father; But a 
altard cannot take a remainder by the name of iſſue. Cz. Lit, 3. Vide 
ve difference between our law and the civil law, reſpeQing baſtards 


being capable of inheriting. 1 Black, Com. 247. 
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take lands or goods in a diverſe capacity. 3 Leon 197. Perk. H 31, 32, 33. 


after his death to the uſe of his two daughters, till A. his ſon returns 
from beyond fea, comes to his full age, or dies, which of the ſaid 2 


n 
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A leſſor cannot make a feoffment to his leſſee for life, years, or at will, 
for one may not give a poſſeſſion to one that has it before; and yet ſuch 
a feoffment may enure a confirmation, Tits. Tait, and Feoffments 2b. 


Perk, $ 194, 197. % V 
Grants to Corporations. 


But any civil corporation, as mayor and commonalty, or the like, may 
be a good grantee by deed : and one may (with the King's leave) give ut 
grant his land to any ſuch civil corporation, as he may to'any fingle 

erſon. | 
1 Yea, if any member of a corporation be ſeiſed of land in his own 
right, and in 4 natural capacity, he may make feoffment of his land o 
the head or members of the ſame corporation, and fo they may give and 


Granis to Jaintenants, Tenant in common or Parceners. 


One tenant in common, or a coparcener, by feoffment may convey 
his part of the land to his companion, but one jointenant may not; there- 
fore a ſeoffment by one, and to another jointenant, is not good; butby 
a releaſe, or ſome other way, the thing is to be done. And coparcener, 
may both enfeoff and releaſe one to another. Ce, Lit. 48, 49. Perk. 5 197. 

And in ſome caſes, a fcolfment between them may enure to ſome = 
purpoſe. Fitz. Faits ani Fe:ffments 26. 
One jointenant may make a leaſe for years of his moiety to his com- 
panion, as well as tenants 12 common and coparceners may do, Owe 
102, 103. | F. N. B. 62, ee 

One coparcener may make a feoffment of his part of the land to his 
companion, or he may make a leaſe or releaſe to him. Co. Lit. 194 
200, 318. Perk, & 103. _ | : 

Jointenants may give their parts one to another by releaſe, attorn- 
ment, livery or ceremony, and ſuch releaſe may be without the word 
Heirs in the deed. Cz. Lit, 194. © g 

A leaſe for life to 4. the remainder to A. for years, is a good te- 
mainder to 4, TJenk. Cent, 6. Caſe 37. ; 6 


Grants to Perſons in Reverſion or Remainder. 


A limitation of uſe on a fine is to the uſe of the conuſor for life, and 
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dall come firſt, and then to remain to 4. who comes from beyond ſea 3 
this caſe the remainder is good, and the daughters have a good eſtate 


ng in the end of the ſentence, make the copulatives before to be diſ- 
unctive. So if one makes a leaſe to A. and B. his wife for years, if he 
nd his wife, or any child of their bodies, ſhall fo long live; the wife 
jeth, yet the leaſe continueth; therefore it is a godd leaſe at firſt for 
| the three lives. Cre. Car. 270. 

ears,” and then that it ſhall remain over to another; it ſeems is a 
ood remainder. Cx. Car. 270. OP 
A. makes a feoffment in fee to B. to the uſe of C. for years, the re- 
nainder to the uſe of B. in tail, the remainder to the uſe of the right 
eirs of A. this remainder is void as a remainder, but it is a reverſion in 
And if he had not ſpoken of the uſe in remainder after the tail, it 
jad been a reverſion in 4. And the limitation of ſuch a uſe by A. hav- 
ss the fee of the uſe, cannot make his heir purchaſer. And a leaſe for 
nc thouſand years made by A. after the death of the tenant in tail with- 
Wu iſſue, is good; for this is extracted out of the reverſion. Tent. 
ent. 6. Caſe 38, . | | 

If A. ſeiſed in fee of lands leaſes them to B. for years, the remainder 


hing in the fee, but it is a remainder contingent to the heir of B. If 
die without iſſue in the life of B. the remainder is void, for the foun- 
lation and ſupport of it is gone: there muſt be a freehold to ſupport a 
emainder when it happens, and here is none; for C. dying without iſ- 
ue in the life of B, and B. during his life cannot have heir. Jenk. 
ent, 248, Caſe 38. | et 
Anditin this cas B. ſhall make a leaſe for years, this will be good for 
long as his firſt term laſteth, for he hath nothing in remainder. And 
f A. makes a leaſe for life, the remainder to the right heirs of J. S. the 
ſſee for life makes a feoffment in fee in the life-time of J. S. none may 
ter for this forfeiture but 4. Fenk. Cent. 6. Caſe 38. 
If A. leaſes land for life to B. the remainder to the heirs of the body 


otwithitanding the ſurrender, ſhall ſupport the contingent remainders 
© the heirs of the body of J. D. ſo that if he dies, having iſſue in the 
Ite of B. he ſhall have the eſtate, Jenk, Cent, 6. Caſe 38. 

And if there be leflee for life, the remainder for life, the remainder 


F. S. and dies in the life of him in remainder for life, this right of te- 
ainder. for life ſhall ſupport the contingent eſtate. bid. 3 

A. B. tenant for lite, the remainder to C. B. in tail, the remainder 
o the right heirs of J. B. A, B. lets the land to J. S. for four years, 
tterwards grants the reverſion to one R. Habendum from Midſummer 
ext for the life of A. B. after Midſummer the leſſee J. S. did attorn to 
and after granted all his term to him; this grant of the reverſion by 
1. B. to K. of the reverſion to begin at a day to come, is void, and 
tue attornment does not make it good. Cre. Car. 535. 


Grants 


ontinually for their livesz and the words in the isjunctive (er dies) de- 


And if a leaſe be made to one until he comes of age of twenty-one _ 


n tail to C. the remainder to the right heirs of B. by this B. hath no- 


J. D. B. in the life of J. D, ſutrenders to A. the leſſor ; this leaſe, 


o the right heirs of J. S. and leſſee for life makes a feoffment in fee to 


44 he Deeds in general. 


* PREP y _ 


* Grants to Heirs. - 


One gives land by deed to another for life, remainder recti: haerej, 
Bus maſcnlis of his body, the remainder to his right heirs, and died, har. 
ing iſſue two ſons tenant for life dies, the eldeſt ſon enters and die, 
having iſſue a daughter; in this caſe he ſhall have the land as heir, ant 
not the youngeſt ſon. 4 H. 6. Champernon's Caſe, Dyer 156. C. Li, 
22. n 


G rants to Executors or Adminiſtrators. 


M. S. makes a leaſe of land to . S. for eighty-nine years, if V. 
ſhall ſo long live 3 the remainder, after his death, to the executon 0 
alligns of the ſaid . for forty years; after V. dies inteſtate, and the 
adminiſtration is committed to G. S. his wife: in this caſe the admini 
ſtrator ſhall hold it as a thing veſted in the inteſtate, Owen 125, 126 

If a leaſe be made to one for forty years, if the leſſee lives ſo long 
and after another leaſe is made by deed, by the word Demiſe, to the 
ſame leſſee, Habendum to his executors and afligns for forty years afte 
the expiration of the firſt leaſe z Quarre, if this leaſe be good ? And ye 
if a leaſe be made for life, with this addition, And that the Executor: bel 
have it for certain years after his death; this may be good. 3 Leon. 32, 33 

If A. makes a leaſe to B. for ten years, if B. ſhall live ſo long, the 
remainder after his death to the executor or aſſigns of the ſaid B, for 
forty years; 5. dies inteſtate, and an adminiſtration of his goods is gran 
ed; in this caſe the adminiſtrator is not an aſſignee to take, nor ſhall he 
take as a purchaſer, but he ſhall take it as a thing veſted in the inteſtate 
Owen 125, 5 


Grants to Perſons in Truft. 


J. S. ſeiſed in fee of land, enfeoffs 4. and F. and their heirs, unt 
they make a leaſe of the lands for divers years to certain uſes, to begin 
at the feaſt of Philip and Jacob next coming; the feoffees enter, and 
make a leaſe for years of the land, to begin from the feaſt of Philip and 
Jacob next: in this caſe there is only matter of truſt in the feoffees, and 

they are not to take advantages by not performance of it, but the uſt 
ſhall be to the feoffer. And this leaſe, although it be for a day longe: 
than was agreed by the deed, yet ſhall be good. S:yle 188, 205, 


G ran!s to Feclefiaſtical Perſons. 


Any gift or grant of land to an eccleſiaſtical perſon in his natural ca- 
pacity is good, and ſhall be taken as a gift or grant to any other man. R 


Dad im ; general. | 44 
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Ifany leak en to a ſpiritual perſon to farm, againſt 21 H. 8. it is 
© void; for this ſtatute intended leaſes made to no ſuch perſons be- 
e and not after the feaſt of St. Michael mentioned in the act. 3 Leon. 
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Grants to 5 ons attainted K 7 reg or Felony. 


A perſon attainted of treaſon or 1 may before or after his attain- 
r have and take by deed, as any other man may do; but that they 
ve and take will be liable to the King and other lord by forfeiture. 
. Lit. 2, 42, 43. Perl. 5 2b, 2), 26, 29, 182. 

Papiſts, and perſons profeſſing the popiſh religion, were, by the ſta- 
te of 11 and 12 Will. 3. c. 4. $ 4. diſabled t to. purchaſe lands, rents, 
hereditaments.z and all eſtates made to their uſe, or in truſt for them, 
ere declared void. But by the ſtatute 18 Geo. 3. c. 60. ſeveral parts 
the ſtatute of 11 and, 12 V. 3. are repealed, particularly ſo much 
ercof as diſables perſons educated im the popiſir religion, or profeſſing * 
e ſame, under the circumſtances therein mentioned, to . or take | 

deſcent, deviſe or limitation, in poſſeſſion, reverſion or remainder, 

y lands, tenements or hereditaments within the . of England, 

dminion of Wales, and town of Berwick upon weed z and: gives to 

e next of kin, being a proteſtant, a right to have and enjoy ſuch lands, 

pements and hereditaments, Vide Hil. 25 Touch. 2 35. * | 1 


* 
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Grants to Perſons Outlawed. 


Outlawed perſons in any civil ations may have and take by deed as 
any other man may do ; but what they have and take will be liable to 
forfeiture to the King and his patentee by law given to them. Perk. | 
26, 48. Orven 1 | 


Grants 10 Perſons non compos mentis, dumb, &c. 


A perſon Non compes mentis, or dumb, blind and deaf, may have and 
take by the gift or grant of lands as well as another man may do; and 
a deed of gift or grant made to them is as good and. effectual as a deed 
made to any other perſon whatſoever. Co. Lit. 2, Perk. & $1. 


* 


Grants to excommunicate Perſons. 


grant of another man, the ſame as any other perſon may do. 


An excommunicate un may take lands or goods b the giſt or 
LY Ter ugh "7 
182, 185. | 1 


Grants Perſons deformed, Leper, &c. 


1 ift or grant to a deformed perſon, having human ſbape or to a 
hn or ſuch like perſon is good. 0. Lit. 2. pe, 


Grants to an Hermapbrodite. 


A gentleman may be an hermaphrodite, according to the moſt pre- 
vailing ſex. Co. Lit. 2. | | 


Grants to Perſons dead in Law. 
The gifts and grants to dead perſons in law, ſuch as monks, frian, 


and other religious perſons, formerly were utterly yoid in law. 
And — — if J. S. be ſeized of an acre of land in ſee, and he 
joins with ſuch a perſon in the grant of a rent out of it; this will be 
void as to the perſon diſabled, the dead perſon, and good againſt J. S. 
only 3 and it ſhall be ſaid to be his grant. Perk, 5 4, 5, 6, 48. Co. Lit. 3. 
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| Grants io Perſons not in Being. 


A perſon not in being at the time of the gift or grant made, as Pri- 
* 9 the tirſt· born 8 J. S. and J. S. has no child, or the like, can 
neither be a good grantor. nor grantee: and altho“ ſuch a one be aſter- 
wards born, it will not mend the caſe, But a remainder ſo limited may 
be good, if any ſuch perſon ſhall happen to be when the remainder 

lis. Owen 40. 71 Sitio ut hs alan 
; By the 3 of io and 11 W. z. c. 16. poſthumous children are ena · 
bled to take in remainder, as if they had been born in their father's 
lifetime; altho? there happens to be no eſtate limited to truſtees, after 
the deceaſe of the father; to preſerve the contingent remainder to ſuch 
after-born children, until they are born, or come in eſſe, to receive the 
ſame. See further how far the law regards and takes notice of infants 
in ventre ſa mere, 1 Black. Com. 130, 2. 169. Bac. Abr. Infancy (C.) 
Fearne on Cont, Rem. 3 Ed. 235. Vide Hil. Shep. Touch. V. 1 p. 234: 
The grant of an office for life, the rema:ader to a ſuoceſſor, is void 


s to the ſucceſſor. Moor, Caſe 1994. 


6. What is a ſufficient Name for a Donee, 
Grantee, or other Perſan to whom a Con- 
= 7 may be made. 6 


8 RANT EES, Sc. muſt not only be perſons in being, and o. 
pable to take by grant, Wc. by the name in the deed mentioned, 
but they muſt alſo be ſuthciently named and deſcribed one way or other ; 
and he himſelf, and hot a ſtranger, muſt take by the deed ; and all bo- 
dies natural or politic, that are not diſabled by law, may be grantees, 
and take by deed ; and all perſons that may be grantors may be grantees. 
And ſome others that cannot grant or give, yet may take or receive. 

* a e two, three, or twenty ſuch perſons, is good. Co. 
it. 2, 3. Perk, 5 43. | 
There are divers ſorts of names and nominations of perſons, or bodies 
politic or corporate, that may tak8, whereof there are divers ſorta 
ns firſt, the proper names or ſurnames, wherein notwithſtanding there 
may be ambiguity cf a gitt or grant to my ſon John, having two of that. 
name, perhaps may be made good by an averment which Jeb is meant. 
There are alſo other nominations or deſcriptions, as by ſome dignity, 
ce, or the like z as the Earl of Hertford, Lord Treaſurer, and » 
e.: and this will admit of a deſcription made good by reputation, tho 
ot by truth z as land will paſs even by conveyance to ons by the * 
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of Sen, who is a haffard, by the name of wife, who is not ſuch, if he 
or ſhe be ſo reputed, or known by that name. 27 E. 3. 85. Bull. 3. 

But the ſafe way in the caſes of common perſons is, to name the 
PP grantor or grantee, fc. by their names of "baptiſm and ſurname, 

Lit. 3. 

- Por-where the grant intends to defcribe the perſon of the grantee b 
hrs proper — omits ot miſtakes his Chriſtian name — 
commonly the deed 1s void, unleſs there be ſome ſpecial matter to belpit, 

And yet if the grant does not intend to deſcribe the grantee dy his 
known name, but by ſome other matter, there it may be good, by 
deſcription of the perſon without either name of baptifm or ſurname, 
Co. Lit. 1. | 1 72 
A Biſhop, by the name of Biſhop of London, may take without any 
other name. Co. Lit. 3. Bult. 21. 65 a _ 
If 1 be known by the name of Edward Wilkamſen, and my name is 
Edward Anderſon, and lands are given to me by the name of Earwerd 
Milliamſon, this is a good name of purchaſe. Godb. Caſe 47. 

By which I may take by a'deviſc, and fo it ſeems alſo by grant: and 
yet a bond made by the name of Edmund, where his name is Edward, is 

not good, Goub. Caſe 485. Owen'84, Dyer 279. 21 H. 7, 8. 3 
H. 6. 19. Non facit error nominis ft cenſtat de perſona. | 

If a led be made by or to Jobane B. by the name of Fane B. or to 
Jane by the name of Jobane, tt is good, for they are one name. Lev, 
Caſe 204. 

If a man marries, and has children called by his name, and after he 
is-divorced from his wife, yet the children by that name may have c 
take it. So one that has a child before marriage uſually called by fs 

name. 6 C. 63. \ EG SRL 
If one gives me a houſe by word, and makes à writing of the gil, 
cither by a contrary name of baptiſm ef him or me; this gift by word 
is good, but by deed is void. Perk. 42. £3 

Land was given to a man and to Margaret his wife, and to the hein 

of their two bodies, and her name was Margery, but livery of ſeiſin vu 


well executed; this was held $000, and that the wife and her bein 
| ſhould inherit accordingly, 2 7 303. e ; as 
1 - $0 if a deed of grant be to V. and Eums his wife, and her name 1s 


| Emelin ; or to Alfred Fitz-Fames, by the name of Etheldred Fitz- Fans. 
Bro. Noſme 9. Confirmation 30. ; 


1 Ik a grant be to Re. Karl of Pembrok', for Henry z or to Fe. for George 
| | Biſhop of Norwich z theſe are good grants. Bre. Neſme 9. Confirmatiat 


| 30. 6 CC. 65. | 
. A grant Dez, to the church, to the poor, or to the churchwardem, 


without mere, or to three or four cf a pariſh, not naming whom, or to 


E one of the ſons of . who has many ſons, is void for incertaints. 


Perk. f 39, 54, 55, 56. Piud. 6. 8 Co, 155, 2 f. 50. 
A * . * vue of J. S. or 2 filio, or — = ſecond ſon, 
or to the youngeſt ſon, or ſeniori-paere, or omnibus flit, or filiabus J. . 
or omnibus liheris J. S. or omnibus exitibus J. S. or to the right heirs of 
J. S. or to the next of blood of F. S. in theſe caſes the grants that are 
inade to perſons by theſe words may be good, for the petſon is well 
enough deſcribed: Bro. Donne 17, 31, 50. Fitz, Dome 1. Co, Li. 3. 
Perk. S Fa, 55, 55. 37 H. 6. 39. * 
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"If x dced or grant be to one that is a party to the deed, and to ano 
cher that is a ſtranger to the deed, it is good only as to the party, and 
void as to the ſtranger, but by way of remainder it may be to a ſtranger: 
and therefore if one grants a leaſe for life, and- after grants to a 
ſtranger, that the tenant for life ſhall have the fee, it is void. 11 H. 3. 
13. . Lit. 3. 10. Et fic de ſimilibus. Fr 

And yet this caſe was; R. gave the reverſion: of lands, which his wife | 
held for ber life to S. habena. pa mortem of his wife, in liberum marita- —_ 
ginn cum J. filia ejuſdem R. by this ſhe took in tail with her huſband. Co. 1 

5. 21. Ce. 15. % u 1 
4 *. to Ke father and his ſon, without any other deſcription of 
him, although he has but one ſon, yet it is good, Cy, Sie, 

If a baſtard gets a name by reputation in the place where hie lives, he 
may grant by that name, and it will be good. C2. Lit. 3. 6 C. 36. 
Soa grant to him by that name will be good. Heb. 83 frowd tt oat 8 

So to J. H. ſen of F. H. who is ſo in reputation only, is a good name 
of purchaſe. bf 1 A 12 

But if any ſuch grant of the King or ſubje& be to him by the name 
of John the ſon of Themas, without a_ ſurname, it is not good if he be 
a baſtard, | | Lone 228. 08i.4 

One may not purchaſe by a Chriſtian name only; if one therefore 
gives lands to 7. Gray his ſon, by him begotten on the body of J. O. 
and in truth T, G. is a baſtard of the donor's begetting,.. begotten upon 
J. O. whoſe name was not Jane Onwell,, but Jaue Punt, but uſed to be 
called and known by that name; this is a. good giſt or grant by ſuch 
name, or by her right name. Leon. Caſe Wy af er 1 
A grant to J. S. wife of V. S. whereas ſhe is ſole, is good. ; 

A grant to one the children of W. (who has but one child) not nam- 
ing or deſcribing which child, is void for incertaiaty. Bro, Donne 31. 

{a grant be made to the wife or child of J. S. when there is na 
ſach, it is void. As vrhere a grant is to J. S. and to his firſt-born ſon z 
or to J. S. and her that ſhall. be his wife, and at the time of the grant he 
has neither wife nor ſon ; in theſe caſes the grant is void as to the wife 
and fon, and F. S. ſhall have all by the grant. Co. 101, 2 Ce. 31. . 
Perk. F 52, 54. | | | | 

A grant to W. or D. is void for incertainty, and the delivery of the 
deed to one of them will not make it good. 11 Ii. 7. 13. e 

A deed or grant to the inhabitants or pariſhioners of D. or to the 
commoners of ſuch a waſte, or to the lord or tenants of ſuch a manor, 

1s not good, Co. Lit. 3, 10. | | ö 

Yet churchwardens may take a gift of goods for church or poor. 

If a leaſe be made for life, the remainder to the mayor and common- 
alty as B. and there is no ſuch corporation, this is not good. And al- 
. the King dt after create tuch a corporation, yet this will not 

ake it godd, | | N. 

y do a remainder limited to John the ſon of J. S. who has no ſuch ſon. 

t that time, but afterwards has ſuch a ſon; this is not good. | 
f If a grant be made to one of the infants of V. a grant thus penned is 
e WOK for incertainty. Dy. 91. , | | 

. 7. S. has iſſue two ſons, and a rent is granted to the firſt ſon 

j f 7, S. and by no other name; this is a+ good grant, if the deedtbe 

| delivered, 


Deeds in general. bo 
4. 7. ˙ ..... 1 


0 


e A 


8 — 


240. 


delivered, &c. But if J. S. has no fon, and a grant be to him that 
ſhall be the firſt iſſue of F. S. whether he be ſon or daughter; it is void. 
Perk. 54. AE. _ ee 6 

A grant to W. for liſe, the remainder to the firſt, ſecond or third ſon, 
or to all the ſons, or to all the daughters, or to all the children of /. 
may be good; ſo with a remainder to kim that ſball ſuſt come to St. 


Paul's ſuch a day, or to him that V. ſhall name in three days, if any 


one comes, or any one be named by him in the time, is good; id certun 
eff, quod certum reddi putef}, . EY 

But a deed of grant to four of the pariſhioners of Dale, not naming 
them, is void. | ; | 

So a deed of grant to V. or W. S. in the disjunctive, with a diſtincti- 
on, is void. Perk, G 56. * | 

A bargain and ſale made to one by the name of a Knight, who is not 
a Knight, is good enough. Cro. Fac. 240: 

Where a deed was to R. E. Knight, Lord Evers, and he was wot a Wn 
Knight, but be was Lord Evers, it was held good. 1 Bu/ft. 21. 2 Bull. 


So deeds of grant made to ſuch perſons by ſuch miſtaken names, 27 
E. 3. 85. are good. Untile per inutile nin witiatur. 6 Co. 64, 65. 
So if a grant be made by or to Robert Biſhop of E. and his name is 


| Richard Biſhop of E. it is good, 1 BH. 21. Perk. 5 36. 


If a grant be made to the right heirs of . W. being then living, it is 
void, for there can be no ſuch whilſt he lives. 

But if ſuch a deed be to another, the remainder to the heirs of /. 
or as before; this may be good, if V. dies before the particular eſtate 
ends: as if a rent-charge be granted to F. S. for term of his life, the 
remainder in fee to the right heirs of J. X. and T. X. is alive, and the 


deed is delivered to J. S. in this caſe it is good conditionally, (7. e.) if 
T. A. be dead, and has an heir when che remainder falls; but otherwiſe 


not. 
So if land be leaſed for life, the remainder to the right heirs of J. 5. 
he being then alive at the time of the leaſe, Sc. for here is none named 
that is capable at the commencement of the leaſe. P,. G 52. 

But if a rent be granted to the right heirs of J. S. he being then alive, 
the remainder to T. X. the grant is void. | 

And if a man ſeiſed of a rent-charge in fee grants it to a ſtrange 
for life, and the tenant of the land attorns, c. and after by another 
deed the grantor grants the reverſion of the ſame rent to the right heirs of 
J. S. he being then alive; this grant is void. Perk. 53. 

But if J. S. had been dead at the time of the grant of the reverſion, 
it had been otherwiſe. dem. | q 

A leaſe for years to ſuch a perſon as . ſhall name, is not good; 
though a leaſe for ſo many years as V. ſhall name is. Mar, Caſe gti. | 

If a corporation be made by the name of majrris & burgeiſium burgi | 


 domini regis de Lynn regis, and a deed is made to them by the name of 


majoris & burgenſium' de Lynn regis, leaving out burgi regis, it is good 
enough. 10 G. 121, 123, ; 
If one leaſes his common by the words renunciadit communiam, by this 


it may be releaſed z but if he does not ſay to whom he renounces the 
common, it is void. Pv. 162. 


If, 
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If a leaſe be made to two, habendum to one of them, and to a third 
perſon not named in the deed, it will be void as to the third perſon and 
the other two ſhall take by it; 3 Leon. Caſe 60. | 

If the variance between the deed and the true name of the .corpora- 
tion; be matetial or eſſential, either by omiſſion, alteration of addr. 
tion, whether made to of by a corporation, the deed may be avoided £ 
but if the variance be only literal or verbal, in literis & Hllabis (& 
non re & ſenſu), ſo that the ſenſe of the expreſs words remains; or by 
neceſſary implication, and the deſcription of it imports a ſufficient and 
certain demonſtration of the true name of the corporation, according to 
the foundation; ſuch nice and curious miſnomers ſhall not avoid a deed; 
11 C. 20. 10. Co. 103. | 
And where a corporation has divers names, as ſome of the ancient 
corporations have, it may give ef take by either of its names. 10 Cz; 


103. | a i 
If an obligation be made to a corporation named Abbas Monafteri? 
beate Mariz, by the name of Abbati Monaſterii beate Marie extra 
muros Civitatis Ebor ; yet becauſe in truth the Abbey was within York; 
W tho" it was extra muros, it was held good. Et fic de fimilibus As in & 
deed of grant to Chriſt Church in Oxford, named Eccleſiæ Chrifti iu 
ö uni verſitate Oxoniæ. Co. Lit. 3. 5 5 
= A grant of land or rent in poſſeſſion to the right heirs of J. S. J. S. 
eing then living, is void; for there can be no ſuch perfon in rerum na- 
ura, for no man can be heir to another that is living. But fuch a grant 
to one by way of remainder is good, if ſo be that J. S. dies before the 
artic-:lar eſtate ended, and before the remainder happens. Co. Lit. 101. 


Co, 31. Perk. $52, 54. 
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Lccleſiaſli- A to che diviſion of things, they are either Eeclefpafical or Spiritual, 


Ja their uſe. 


het meh _ "_— * 


7. Of t the Things to to be contracted fir 
Frente er conveyed. 


; Under this Head it may 3s neceſſary, Firſt, To make a fe 
gular Diviſion of Things; and ihen to ſbhew which 22 
Mean may be — or contracted __ and by what 

ans. 


Firſt, The Divifen of Things. * 


25 rern 7 emporal, of Lay 

=_ Firſt, 1 or ger 9 Tarincs, are ſuch u 
alin their 1 their uſe. 1 3 
nature. Ecc things in their nature, are eit es, or 

Ecclefiaftical dignities are of two kinds; ſuperior, as archbiſbeprich, 
biſhopricks ; or inferior, as dignities in cathedral churches, wiz. Dean, 
Chancellor, Præcentor, &c. 
| And Ecelefiaftical benefices are likewiſe of two kinds z with cure, 8 

rſonages, vicarages, c. Or without cure, as prebends, eccleſiaſtical 
2 K &c. Hales = ee 25. 

Eccleſpaſlical things in their uſe, are churches, chapels, church- 
yards, c. which are parochial, ; or not parecbial, as chapels of eaſe. 
Temporal. Secondly, Turok, or Lav Ta1NGs, are of two kinds ; ſome 

are jurts publici : and ſome are Juris rivati. 
uri pub- I. Thoſe things that are juris ici, are ſuch as, at leaſt in their 
2 own uſe, are common to all the King's ſubject ; and are of theſe kinds, 
vi e. common highways, common „common rivers, Common 
ports, or places for the arrival of ſhips. . 
Juris pri- II. Thoſe things that are juris privati, are of two kinds z thing! 
vati. real; and — Hale's Anal. p-. $5» 8 23. 
Things real. THIN OGS Real * of two kinds z corporeal ; and incorporeal. 
Corporeal, > were things r Tr ſuch as are manurable z and they again we 
| of two kinds ; fimple and aggregate, 

Things cirper cal which are femple, are generally comprebended under 
the name of lands, which are yet diſtributed into ſeveral kinds, accord- 
ing to their,ſeveral qualifications, and accordingly are demandable in writs 
as a m-fſuage, a cottage, a mill, a toft, a garden, an orchard, arable land 
22 paſture, wood, marſh, furze ms heath, and divers other appel- 

lations 


— 


Things corporeal which are ate, are ſuch as conſiſt of thing! of 


frond natures, whether they be corpereal, or the ge part — 


1 


| 
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real in them, gives it the denomination of corporeal ; and they paſs 
without deed, for the moſt part, as things corporeal do, and of ſeveral 
kinds, vi. FUE | 

1. Honours, conſiſting of many manors. | 

2. Manors, conſiſting of things corpyreal, as demeſnes z and things in- 
cirporeal, as reverſions and ſervices. Manors are of two ſorts z mancrs in 
rigbe, and nr in reputation. Manors in right, where there are de- 
meſnes and freeholders. And. Mayors in reputation, as conventionary or 
cuſtomary manors, conſiſting of copyholders only. | | 

3. Kettories, conſiſting of glebe and tithes, which are not only eccle- 
ſialtical, but are often temporal or lay. | RE 8 

4. Villi, hamlets, granges, farms, c. are a kind of corporeal things 
aggregate, for they conſiſt of houſes, lands, meadows, paſtures, woods, 
Ec. 


Taincs INCorroOREAL, are of a very large extent, but may be re- Iacorporeal. 


duced into two kinds; things incerporeal in their own nature, or things in- 
corporeal not in their own nat ure. 7 | 5 

Things incor poreal in their own nature, are of very great variety, and 
hardly reducible into general diſtributions ; but moſt of them follow, wiz. 

1. Rents reſeryed or granted ; as rent- ſervice, rent-charge, rent-ſeck. 
k 2. Services perſonal incident to tenuresz as homage, fealty, and knights- | 
ervice. ö 

3. Advowſens of all ſorts; donative or preſentative. | | 

4. Tithes of all ſorts, perſonal, predial, and mixed. 

5. Commons of all ſorts, as common of covers and of paſture, appen- 
dant and appurtenant ; for cattle certain, and for cattle ſans number, /e- 
parabilis paſtura. | 
5 All kinds of preſcua capienda in aliens ſoloz as herbage. pawnage, 

c. 5 a 
7 All kinds of penſions, proxies, (procurations) c. 

. Offices of al ſorts. | "x 

9. Franchiſes and Liberties of all ſorts z ſuch as are the flowers o/ the 
crown, and part of the King's royal revenue; as waifs, ſtrays, felons 
goods, you of perſons out-lawed, priſage, wreck, treaſute · trove, 
royal fiſh, royal forfeitutes, fines, iſſues, amerciaments, foreſts, Sc. 
ſuch as are not parcel of the King's royal revenue, but either lodged in 
him, or created by him; as counties palatine, markets, fairs, tolls, 
courts-leet, hundred courts, liberty to bold pleas, returns of writs, baili- 
wicks of liberties, warrens, ferries, and the like. 2 : 

10. V. illeins. 

11. Dignities, as Dukes, * Earls, Viſcounts, Barons, Qc. 

Things incorpere :1 but not in their own nature, are ſo called in reſpect 
of the degrees or circumſtances wherein they ſtand, as rever/ions, re- 
mainders, the eflate of lands. 1 2 

he common incident of theſe incorpereal real things 1 is, that 
— 1 not paſs from one to another without deed. Hal“ Annal. p. 
9. 924. | 


G 2 . Things 


poreal, but the other part incorporeal z becauſe that part which is corpe- 


Thines PerSONAL, are of two kinds; things in þ or Thiogs per- 
N. e , * Poſſeſſion, * 
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cattle of all ſorts, emblements, &c. © | Ei 

. Things perſonal in poſſeſſion, are debts, due either by contract, or by 
ſpecialty, by deed or obligation, or by recognizance. Gods, 'wheref 
as Covenants broken, Qc. Legacies not paid or delivered. Perſonal thing; | 


partly in poſſeſſion, for they are grantable over; and partly in ation, be- 


* 


King to a ſubject, and not by one ſubject to another. 


common appendant to land, and common of eſtover to a houſe. 5 H. 


only; and other things are not grantable otherwiſe than by deed. Br. 


Things that 
lie in livery, 


may be given or granted to the King by a ſubject, by word or deed bu 


Things perſenal in poſſeſſion, are money, jewels, plate, houſhold-ftuf, 


the party is diyeſted, or out of poſſeſſion. Kights of damages uncertain, | 
in contingency, as accounts, and many more. Alſo annuities, which are 


cauſe not recoverable but by action. Hale*s Anal. p. 55. f 23. Black, 


Whai Things may be contrafted for or conveyed ; and by 
| what Means or Inſirument. 


Some things are grantable not only at firſt, and de novo, but after. 
wards in infnitum; and ſome things are grantable at firſt, but are not 
afterwards grantable over to another man. 1 
There are ſome things that are grantable by any man and to any man 
whatſoever; and there are ſome things that are grantable only by the 


Some things are grantable alone, and by themſelves, or with other 
things; and other things are not grantable, but with ſome other thing 
to which they belong and are appendant : as a court-baron to a manor, 
7. 7. Perk. F 104. | | 
Some things are grantable by or without a deed, by-word of mouth 


Den. 10. 5 5 

And there are ſome things alſo in their own nature that are grants 
ble; yet in reſpeC of the eſtate and property that the owner has in 
them are not grantable : as for example, = 

All corp:real and immoveable things, ſuch as are ſaid to lie in livery, v Wn 
honours, iſles, villages, manors, meſſuages, cottages, lands, meadows, pa. 
tures, woods, advowſons, moors, marſhes, furzes, heaths, mines, quarries 
and the like z and ſome incorporeal things that are incident and appenduit 
to them, are grantable from any man to another man in fee-ſimple, fee- 
tail, for life or for years at firſt, and tranſmiſſible and aſſigna le afcer- 
wards by the grantee thereof in infnitum, at pleaſure. Co, Lit, 20. 

All perſons and bodies, except corporate bodies, may give or gran 
any thing that lies in livery, as manors, Ec. in fee-fimple, fee-tail, for 
life or years, to a ſubjeQ, as well without as by a deed z but nothing 


it muſt be by ſome matter of record. Perk. $ 62, 64. 4 H. 7. 17. 10 
H. 7. 3. Plow. 150. | 8 

Itis a rule, that all manner of eſtates in fee-ſimple, fee- tail, for lit 
or years, and for years preſent and to come in land, or the profits thert- 
of, are grantable by or without deed. Bre. Donne 12. 

An eſtate for life or years of land may be made by word of mouth, 
without a deed : but where it is an eſtate for life, there it muſt be (if i 
be in poſſeſſion) with livery; if of a reverſion, there muſt be an 4. 
tornment t perfect it. Car. Co. 482. Meer, Caſe 31. - a 
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And yet if I leaſe land for life or yeats to one, the remainder in fee | 
o a ſtranger without a deed, this may be good for the remainder alſo, 
if livery be made to the tenant for life or years. Perk. $ 61. Co. Jac. 
A grant of land, £7 wnum ovile, anglice a ſheep-walle, cum pertinentii 
p. is good, without a deed, for the ſheep-walk. Cro. Fac. 419. _ 
The father tenant for life, the remainder to his ſon for life, the ſon 
»urchaſes the reverſion in fee; the father cannot in this caſe ſurrender ' 
o him without a deed. C. Car, 269. | 
A. deviſes, that his executors ſhall ſell his land x the executors may 
ell without deed, for the vender will be in by the will. 1 Leon. Ciſe 38. 
Bodies corporate or politic may not give or grant any of the lands, N 
goods or 1 belonging to their corporations, otherwiſe than by ons, lands, 
iced. Perk. $ 12 5 Re 
And yet the — of ſuch lands, goods and chattels, after their 
grant of them, may grant them by deed or without deed, as other men 
may do. Ibid. ; | 8 | 
The grant of a monopoly is not good. 11 Co, 8&7, Monopoly. 
A el may be of a 7 Ou thin, fourth or fifth, or other certain Mo, RY 
dart of a manor, or of land, and. by the name of a third, fourth, fifth, — Ye 8 
or other certain part, and good. Cy. Lit. 190, - 2 
So of a third or fourth part of tithes, and the like. Dyer 84. "EY 
And all incorporeal things, ſuch as are ſaid to lie in grant, as rents and Things than 
ervicesz; and of theſe not only ſuch as are reſerved upon any eſtate lie in grants 
ade of land, but ſuch as are granted out of lands, ſeigniories, com- ente "x6 
ons, vicarages, advowſons in groſs, eſtovers, dignities, ways, wa- 
ers, fiſhings, franchiſes, ferries, leets, waifs, eſtrays, and ſome offi- 
es. All theſe and the like _ are grantable by one man to another 
n fee- ſimple, fee-tail, for life or for years at firſt, and de now, but they | "x4 
re grantable and aſſignable over, ix infinitum. But theſe things may not 
de granted otherwiſe than by deed, Co, Lit. 144, Fitz. Grant. 145+ | 
erb. \ 87, g1, 103. Bro. Grant. 3. 3H. 6. 20. 9 H. 6. 12. 

For of things which lie in grant, no poſſeſſion can be delivered; and | 
hey are not like corporeal inheritances, which paſs by /ivery z and > Wb 
herefore he that claims them muſt ſhew a grant of them, which he 
annot do without deed, | 

And if a man has a rent reſerved on a particular eſtate, he may grant 
yer parcel of it, 5 

And of whatſoever a fine may be levied, a grant by deed of the 
ame thing may be made, | 
A grant of an acre of land covered with water is good, Co. Lit. 4. 
Any man that has any eſtate in fee-ſimple, fee-tail, for life or years, 
1 any land, c. or profit apprender out of it, may grant it over from 
an to man in infinitum, Bro. Donne 9, ſed vide concerning fines and 
recoveries, poſt, 530, Sc, 4 | 
And he that has any ſuch eſtate. may charge it with rent, or other- 
wite at his pleaſure, Bro. Donke 19. 1 

Rents and ſervices reſerved upon any eſtate, and rents granted out of 
land (it is faid) are grantable over in infinitum z but one may not 
rent out of arent, nor may one grant over a rent which he has, till he 
has his ſeiſin of it, Perk, $ 88, 89, Bro, Grant, 171. gn | 

1 ; | 7 
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Jac. 282. And yet if it be pro concilio impendendo, it is not grantable 


Common of Common of paſture, of turbary, of eſtovers, of fiſhing, is grantable 


re, tur- in fee- ſimple, in tail, for life or years, from man to man in infixi 
ry,fithing, 
c. 


But common appurtenant for beaſts certain may be granted over. Cv. 
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Any man that has a rent, common or other profit out of another 
man's land in fee - ſimple, fee-tail, for life or years, may grant it over at 
his pleaſure ;, and this is grantable from man to man in iini. Bre. 
onne q. . , 
But an eſtate at will is not grantable over. : 
If an eſtate be made to a man and his heirs without any word offiens, 
* may aſſign it at his pleaſure ; for aſſigns is included in the word 
irt. Bro. Donne 19. | 


A rent - charge, of what nature ſoever it be, is grantable over. Cs. 


over. 7 (Co. 27. ? 
Some things are ſo intire, that they cannot be ſevered by grant; as if 

one holds three acres of land of me by twelve pence rent, and [ 

— the ſervices of the thitd acre ; this grant 1s void, for he muſt 
ve all or none. | 


But if one holds land of me by homage, fealty, and a certain rent ; 1 
may grant the rent, and keep the ſeigniory. Firz. Grant 19, 79. 
A rent is grantable over before a man has received it. Perk. 5 87. 
That which is inſeparably incident to another, as fealty to ſome eſ—-— 
tates, common appendant to land, the court of piepowders to a fair, are 
not mers away from the things to which they annexed. Plow. 379. 
11 Ce, 77. | | 
A. was indebted to B. two thouſand pounds by a ſtatute, B. makes 
his wife his executrix, and dies ; ſhe marries with J. S. who is indebted 
to the King by bond in the court of wards; J. S. and his wife by deed 
inrolled aſſigned the ſtatute of the King for payment of the debt ; and it 
was held good. Co. Elia. 324. 


But if it be a common for a certain number of beaſts, it ſeems to be 
otherwiſe ; and although the grant be not to him and his aſſigns, yet it 
is aſſignable, H. 16 Fac, B. &. | 

But for common appendant or appurtenant to land for all his beaſts 
levant and couchant upon the land, and common of eſtovers to burn in 
a houſe certainz theſe things are not grantable, without the land or 
houſe itſelf to which they are appendant or appurtenant. Css. Fac. 15. 
2 Brownl. 32, 42. 2 Brownl. 226, 227. | | 


Tac, 13. F . 
Grantee ſor life of a common paſture ſans number, or of a corrody 
non. certain, cannot grant it over, unleſs it be granted to him and his 


aſſigns. 
| Bot a grantee of a common for beaſts certain, or of a corrody certain, 
or of any manner of common certain, or of an advowſon, or of a villain, 
or of a rent, or the like, may grant it over, although it be not granted 
to him and his aſſigns. Perk. J 103. 2 Brownl. 32, 42. 2 Brownl. 
226, 227, Cre. fac. 5. 
Fo nd, money or debts, is grantable to the King. 
2. « 96. | 
A 84 of a common, of paſture, of eſtovers, turbary, fiſhing, and 

the like, muſt be by deed, and not without, unleſs it be in caſe of par- 
tition, or of appendancy, as incident to ſome corporeal thing. 


dd. * 


| © Deeds in general. © 
Therefore if a grant be made to me by word of mouth of common 
for twenty beaſts in his manor, it is not good; nor may I grant this 
over to another, unleſs it be by deed. N . 
But if one has common of paſture appendant or appurtenant to his 
land, he may grant his land with the common appendant or appurte- 
nant Pak wy word of mouth only, and without deed. Perth 61. Cre. 
Fac, 189. 15 H. 7 8. | 
Common appurtenant in land may paſs by à grant of the land cum per- 
tinentiis, without any deed at all ] as land may with an advowſon, and 
a reQory with tithes. Ou. fac. 519. 
A grant of common, or of ſheep-walk in the nature of common, may 
not be deviſed without a deed. 8 42 8 
Except in Norfolk, where a walk is known by the name of 
land, there it may paſs without a Ces. Jac, 2 519. 
A way over another's pounds either de novo, or in bei 
granted otherwiſe than by deed. 2 Cre. 189. ; 
And yet if the ground to which the way belongs be ſo granted as the 
ſame paſſes by a verbal grant, the way will alſo paſs, although it be not 
named, and perhaps without the words cxm pertinentiis., Cro. Jac. 189. 
If a leaſe be made of land, or the like thing, for life or years, with a 
remainder over in fee-ſimple, fee-tail, or for life, this may be good with- 
our any deed in writing for the remainder, and yet this remainder is not 
grantable over to another without a deed, Perk. 5 61. 4 H. 7, 179, 
Plow. 150, 433. 16 H. 7, 3. Co. Lit. 5 60. Bro. Grant. 14. 
If a leſſee for twenty years makes a leaſe for ten years, he may grant 
the reverſion without a deed : but in this caſe, if there be a rent reſerv- 
ed, there muſt be a deed and alſo an attornment of the tenant, or the 


rent will not paſs, 3 Leon. Caſe 368, 
So in all caſes where a reverſion is granted, although it be by deed, 
2 muſt be had to it. Co. Jac. 122, gig. Plow, 433. 
erk, F 62, | 
Reverſions and remainders of land are grantable from man to man is 
infinitumin fee-ſimple, fee-tail, for life or years. | 
And if I have a tenant for life of three houſes, I may grant the rever- 


ſion of two of them. 
And if I have the reverſion of three houſes, and four acres of land, I 


may grant the reverſion of two houſes, and of two acres of land. Co. 


i. 338. Cro, Eliz, 78, oo | 
2 contingent remainder, although it be barable by recovery, 
Ee. yet is not grantable. Hutt, 118. | 
And if tenant in tail be of an acre of land, the remainder to bis right 
| heirs, he may not grant over this, remainder by itſelf, and yet the tenant | 
_ ' tw! may bar it by a common recovery, 
1 And if a grant be to J. S. of land for years, the remainder to the right 
beirs of J. D. this remainder is not grantable ſo long as J. D. ſhall 
live, Perk, $73, 88, Sed Qu. 

The reverſion of an office regularly is not grantable by a ſub 
By the Lord Chancellor and two Chief Juſticcs in Caacellaria. M. g 


Cor, | Ce, . E. . 
If a fals op . for life, the remainder to the right heirs of J. 
5. (J. L. being then alive) this remainder is not grantable by As 5 


ng, may not be A way, 
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but it may be releaſed, or otherwiſe barred, for it is in abeyance, Perk, 
$8 


Ts | 
And yet it is ſaid, that if tenant in tail be of an acre of land, the re- 
mainder to his right heirs, that he may grant this remainder over. But 
Query, Which way? Perk. 5 88. | : 8 
Reverfions Reverſions and remainders are not grantable, nor can they be ſurren- 
and remain- dered otherwiſe than by deed, Co, Lit. 338. 
ger, ' Such hereditaments as are tranſitory, and ariſe by grant and not by live- 
| ry, as reverſions and remainders expectant or dependant upon a particu- 
lar eſtate, may not be granted but by deed ; for it is a rule, that a rever- 
ſion or remainder may not be granted in fee-fimple, fee-tail, for life or 
years, without a deed, unleſs where it is parcel of a manor, or up- 
on a partition by one coparcener to another, Dyer 174, Perk. F 161, 
A remainder after an eſtate for life may be granted without deed ; but 
a reverſion, unleſs it be for a term of years only, is not grantable with- 
out deed, Perk, c. 1. | | 
If a leaſe be made for life to A, the remainder to the right heirs of 
FJ. S. (then living) this remainder is not grantable at all with or without 
a deed. Perk. 87, | x 
Tenant for life, the remainder for life, the remainder in fee z in this 
caſe he that is in remainder for life cannot (it ſeems) ſurrender to him 
in remainder in fee without a deed ; for that which cannot commence 
without a deed, as a rent, reverſion, common, advowſon in groſs, Ec, 
cannot be granted without a deed, Poph,'137. 19 H, 6, 33, 14 H. 
7, 3 Sed vide Piph, 137, where it is ſaid, that if there be tenant for 
life, the remainder for life, the reverſion in fee, and he in remainder 
for life gives his indenture of demiſe with the aſſent of the firſt tenant 
for life upon the land to a ſtranger in the- abſence of the leſſor, and 
ſays, that he ſurrendered to him in reverſion : and this was a good ſur- 
render. And there it was held, that tenant for life in remainder might 
ſurrender his eſtate without deed, where his eſtate begins without deed 
but that he might not grant ir over without deed, Peph. 137. 19 H. 6. 
3. 14 H. 7, 3. | i 
Pie there . for life, the remainder to A. and P, ſons of the tenant 
for life, for their lives, and &, purchaſes the reverſion ; the father and 4. 
his ſon may not ſurrender their eſtates without deed. (Ce. Car, 269. 
Thin Trees are grantable from man to man #n infinitum ; and theſe things 
* 3n'- . 
nexed to « the grantee may take after the death of the grantor z as if a grant be 
freehold, of ten loads of wood in a wood, or of three acres of wood towards the 
tree: or north ſide thereof, it js good, 
ng: And if one grants me certain cords of wood by the aſſignment of the 
grantor, the grantee before the aſſignment may grant this over; and 
therefore if the grantor before aſſignment grants to another ſo much wood 
in the ſame place as to make fix thouſand cords at the election of the 
grantee, and after the grantor makes an aſſignment according to the firſt 
13 grant to the aſſignee thereof, who cuts the wood, and the ſecond gran- 
tee takes it away, the firſt grantee may have treſpaſs sgainſt him for it. 
Mor, Caſe 955. 5 Cr. 24. | 
Corn on the ground, trees on the ground, and fruit of the trees ſtand- 
ing on an eſtate in fee · ſimple, fee-tar!, or for life, are only looked upon 
as a chattel perſonal : and therefore I may grant them away without 
gced, although not ſevered, Perk. f 57, 59. i 


= 
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I a man gives me trees growing upon his land, the gift is good with- 
out deed. Pert. & 7 ; | ! 
But if tenant in tail gives me a tree growing upon the land, and dies 
before I have cut it down, and the iſſue enters into the land where the 
tree is growing; if I cut down the tree, he may have an action of 
treſpaſs, becauſe the tree is annexed to the freehold, and by the gift 
becomes of the nature of the land. Perk. 5 58. be | 
But if the donor of the tree had been ſole tenant of the land in fee- 
ſimple in his own right, it had been otherwiſe. bid, 
But if tenant in tail gives me his corn growing upon the land, and 
dies before I have ſevered it from the land; I may afterwards ſever the 
corn and take it, becauſe the executors of the tenant in tail would 
have been intitled to it. Perk. 5 59. O +7 | 1 
A man may grant the veſture or herbage, that is, the graſs on the Veſture r 
ground, and not the a itſelf, Bre, Donne 10, herbage.. 


A grant of the veſture or herbage mult be by deed. Ney. 54. Lane 


I E. 3 6, 
oy | 1a Termini, which is a leaſe for years to commence in fu- — 
ture, is grantable over to another before the terms begins, whether it be 
a leaſe of the land itſelf, or any profit apprender out of it. Ca. Lit. 
46. Perk, 91. | . 
A ___ grant common or rent, though-a ſtranger uſed to take it. 
Perk. & 98. | | 
The — and eſtate that a man has by extent upon an execution is 
grantable over. 15 a 


2 


Franchiſes, as views of frankpledge, perquiſites of courts-leet, conu- Pranchiſet, 
ſance of pleas, fairs, markets, felons goods, waifs, eſtrays, hundreds, fer- 
ries or paſſages, warrens, and the like things, are grantable in their firſt 
creation, and afterwards grantable over from man to man in infinitum. 
16 Hl. 7, 4 Co, Lit. 314. | 
If the King grants liberties to J. S. he cannot grant them over; nor he 
who has liberties in groſs by preſcription as hundreds, &c. cannot grant 
them over. Br. Abr. Franchiſes, pl. 38. cites 6. E. 2. Vide Vin. Abr. 
8 (4. 2.) Blackft. Com. 2. V. 37. Com. Dig. Franchiſes. Ward's 
uſt. 205, | | 
The — of a mill, ferry, corrod y, county, and the like, are not 
grantable without a deed, 15 V. 7, 8. | 
Fairs, markets, warrens, and ſuch like things, or the profits, thereof are 
not grantable otherwiſe than by deed. 15 H. 7, 8. F | 2 
But a hundred, ſome ſay, may be granted without deed, 15 H. 7, 8. 
A privilege to hold land without impeachment of waſte, cannot be 
granted without a deed. 9 Cs. — | 
Advowlons (it is ſaid). are graktable in fee-ſimple, for life or years, 
from man to man in inſinitum. Perk; 990. | 1 
Advowſons in groſs cannot be granted or ſurrendered otherwiſe than Atv 
by deed. Co, Lit. 338. | | 85 
And the grantee of the grantee of an advowſon is to have both deeds 
in Court z but in caſe of a partition between parceners, this is grantable 
without deed. So where it js incident to a manor or parcel of land, by 
the name * the a” land, it may paſs without deed. Co. 1. Dyer 
29. 21 E. 3, 38. Flow. 150. 9 E. 4, 47. Winch. 34. 3 | 
Rectories, tithes, and a . tithes, are fe}: Fg from man to ages 
man in infinitum. Perk. F go; Stat. 32 H. B. c. 7. Ce. Lit. 338, But dhe ad 
a parſonage or reQory, altuough it conſiſts o. nothing but tithes beſides 2 4 
175 N | tie e, 
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Next avoid - The next avoidance of a church, 
ge ow when it ſhall be void, is grantable; and being granted, it is aſſignable 


But this _— muſt be with the party himſelf, and not with another 


tithes alone, or a portion of tithes, oblations, mortuaries or obventions, 


thing in action, is not grantable over, Perk. F990, Dyer 283. Ander/. 


mortgage, and that by a verbal agreement qwithzut any deed, Leon Caſe 22. 
in 


the church and church-yard, and although it has no houſe or glebe be- 
longing ta it, yet it may be granted without a deed in fee-fimple, fee-tail, 
for life or years, and — e tithes and offerings may paſs as incident. 
is H. 7, 8. 16 H. 7, 2. 19 H. 8, 12. 21 H. 6, 43. All this is 
agreed. Brownl. 98. 2 Brownl. 11. Hutten 54. | 

Tithes may paſs for years by way of agreement without a deed, but by 
way of leaſe they will not paſs otherwiſe than by deed. And yet a leaſe 
for one year may be made of the tithes by word of mouth. God. Caſe 


1 
A parſon of a church may grant tithes from year to year, or for years, 
to the pariſhioners themſelves, or to ſtrangers. 8 
He may grant all the wool he ſhall have for the tithe the next year. 
Or all his tithe of lambs or ſheep, or other tithe, as one may grant his 
deer or conies in his ſoil. Fide. 38 E. 3, 6. Ney. 121. Fitz, Grant 40. 
Oren's Rep. 103. Hetley*s Rep. 107. Peoph. 141. Heb. 195. Telv. 94. 
A compoſition may be made by a perſon with one of his pariſbioners 
for their tithes from year to year, or it may be made for years, by way 
of retainer or diſcharge, without a deed, but not for the life of the par- 
ſon. And a parſon may grant his tithes from year to year without deed, 
for him. Neither may his intereſt be aſſigned without a deed. But 
are not grantable by themſelves without a deed. E. 38. Fac. Hawk's 
Caſe. M. 8. Fac. Dr. Longworth's Caſe, Ney 121. 15 H. 7, 8. 16H, 
7, 8, Cre. Car. 188, 249. Perk. $62. 
But ſome fay it is not grantable by way of leaſe for years without deed. 
And it js ſaid, that if a pariſbioner agrees with the parſon, that he and his 
aſſigns ſball be diſcharged of tithes for the time that he ſhall be parſon 
there, this is not good 3 or if it be, it is not aſſignable over. Ney 121. 
Cab. Caſe 449. Owen 103, Hetley 55 2 Leon, Caſe 98, rb 95. 
and the 


next preſentation to a church 


from man to man. 3 | 
But when a chyrch is void, the preſent preſentation, which is but a 


Caſe 32. 

The next preſentation upon an avbidance to a church may not be 
po without a deed. Plow. 150. Bro. Donne 410. 5 H. 7, 35. 9 
, 4, 47. See alſo in Co. Eliz, 163. Criſpe's Coſe. Long and Hummings 
Caſe, 1 Leon. 203. Ci. Lit. 332, 335, and Whiftler's Caſe, 10. G. 63, 
Com. Dig. Auænuſen (c 1.) | 8 | 

A title of lapſe to a perſonage before it falls, is not grantable over; 
for it is but an office or matter of. truſt. Heb. 154. | 

Penſions are grantable at firſt, and ſo afterwards, Perk. 5 90. 

Chattles real, as leaſes for years, and the like, may be granted from 
man to man ad infinitum, and leaſes for years (by the preſent or future) 
are fo grantable. Perk. 5 91. | | | 

A leaſe for years of land might be granted abſolutely, or by way of 


But fince the ſtatute 29 Car, 2. 2 leaſe is not aſſignable without a 
writing ſigned by the parties. Vide Queen v. Goddard, 3 Salk. 171. Al 
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All chattles, perſonal, as oxen, horſes, ſheep,, plate, houſhold-ftuff, Chattles | 4 
apparel, corn, wood, trees and graſs cut z and alſo corn, graſs and fruit FD 1 
of the trees growing upon the ground, and wool on ſheep's backs, are 

all regularly grantable from man to man in infinitum. Dyer 58, 305. 

Plow. 142, 147. Perk. 5 88, 99. | 
Emblements are grantable from man to man i isſinitum: and the Emblements 
grantee may take them after the death of the grajitor. 

If ore ſells or gives the corn growing uppn his ground by word of 

mouth, the gift or ſale is good. Perk. 557. 

But if tenant in tail gives me his corn growing upon the land, and dies 
before I have ſevered the fame from the land, I may after ſever the 
corn and take it; for the executors of the tenant in tail would have had 
it if no ſuch gift had been made, Perk. Fog. . | 

And where there is no grant of them, if tenant in fee or in tail, dies af- 
ter ſowing the corn, and before ſeverance, his executor or adminiſtrator 
ſhall have the emblements as the chattles of the teſtator. So every one 
who has an uncertain intereſt, if his eſtate determines by the act of God 
before ſeverance of the corn, ſhall have the emblements, or they go to 
his executor or adminiftrator, - Co, Lit. 55.b. Vide fully 2 Blackft. Com. 

122, 403. Com. Dig. ( Biens g.) Vin. Abr. Emblements (a.) 3 A. 16, | 

An annuity granted pro concilio, unleſs granted to him and his aſſigns, Annuity. 
Wo — 8 _ — —＋ aa bs + . 

ut it the grant be to him 2 » he may grant it over to ano- 
015 7 Gab. . onc ili 1 * 

an annuity be ted to me pro concilis in i , 
cannot grant it ever if-s be not 2 to me and my aſſigns. And 
Query, Whether I may then grant it? Perk. 4 101. A 
| k _ is not grantable at firſt, nor grantable over afterward, but 

y CNS Ss x | 

One may give money z as where I give one money on condition, if Money. 

he does ſuch a thing to have it, otherwiſe to repay it again. Fitz. Grant. 

6. Donne 12. | | 

Money may be given or granted with or without a deed. bid. 

Things that are Ferae Naturae, as Conies, hares, deer, and the like, pers u- 
unleſs they become tame, are not grantable. tur. 

But dogs, and eſpecially maſtiff- dogs, hounds, ſpaniels, and ſuch like, 
. ks, pheaſants and ade tame, 

And fo are haw ants atridges, made tame. Bro, Donne 34. 
A man may be inveſted with a 5 but not an abſolute pro - 
in creatures that are Fere Nature ; firſt, either per indiſfriam, by te- 
claiming and making them tame by art, induſtry and education: or 
by ſo confining them within his own power, that they cannot eſcape 
and uſe their natural liberty z or, ſecondly, propter impotentiam, on ace 
__ of ty or, of 7 _— when birds build in my trees, 

nies in my ground z or, thirdly, er privilegium, where a 
man has the 2 of hunting, — ＋ 2 in excluſion | 
r e e 5 Ali 
Re cence, au ity, poſſibility Or thing ſuſpended, may in ſome authority. «4 
fpecial caſes perhaps be granted over after they are given and made. poſibility og 2 
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1. Things 
in action. 


2. Rents or 
ſervices ſul- 


= pended, 


\ 
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3 Things 
zacertain. 


Toſhbility. 


But generally licences and authorities, after they are granted for the 
lives of the parties, or for years, are not aſſignable over by the grantees 
of thera, or any other; and therefore if a man gives me power by let- 


ter of attorney to make livery of ſeiſin, or a licence to walk over his 
ground, or in his garden, I may not grant this to another. 13 H. 7. 113. 


12 H. 7. 25. Co. Lit. 314. Perk. Q 88, 89. 

If A. ſelis a manor to H. in fee, and B. in the deed covenants that A. 
his heirs and aſſigns, ſhall dig for ore in ſuch a place (a great waſte) 
within the manor, without interruption of A. his heirs and alligns : this 
power is grantable over. Gedb. 17, 18, 


A. lets a wine tavern to B. for years, and B. covenants with A, every 


month for the wine there ſpent, and to pay him ſo much a tun: this was 
held not grantable nor allignable over to another. Godb, 120. | 

It is a rule, that an election, covenant, condition, aſſent, licence or 
liverty, cannot be created and arnexed to an eſtate of inheritance or 
freehold without a deed, Dyer 281. 3 | 

A licence to take the profit of anothers ſoil, is not grantable over 
without deed. Cro. Fac, 575. | | i 

But if the licence amounts to a leaſe, (as ſometimes it does) it is 
otherwiſe. Ibid. * 

So of a licence for common of paſture, or feeding of cattle. Bid. 

So a licence to hunt in another's park for a certain number of beaſts, 
is not good without a deed. Ibid. Wl 

But a power to receive a rent upon a condition of re-entry, may be 
without a deed. Co. Car. 22, 188. 

A power of revocation to be in writing, may be by a will as well 
as by a deed. Hob. 311, 313. 

A rent cr ſervice ſaſpended, whilſt it ſo continues, is not grantable 
over; and therefore if the lord diſſeiſes the tenant, or the tenant en- 
feoſfs the lord upon condition, the lord cannot grant over the ſeigniory 
during this ſuſpenſion. '7 

And yet if one has a rent in fee out of my land, and he purchaſes the 
land for life, or years; the rent is grantable even whillt the eſtate of the 
land continues, | | h 

So if a tenant makes a leaſe for life or years of the tenancy of the 
land, the lord notwithſtanding that may grant the ſeigniory. | 

And yet if the tenant makes a leaſe to another man for life, and the 
lord grants the ſeigniory to this tenant for life in ſee; in this caſe the 
grantee of the ſeigniory may not grant it over, becauſe it was never 
wn efſe, Co. Lit. 314. 16 H. 7. 4. Perk. 5 88, | 
8 any thing wholly in ſuſpenſe, whilſt it is ſo, is not grantable, 

. Lit. 314. 8 0 

If land — granted to two men, and the heirs of their two bodies; in 
that caſe, although they have ſeveral inheritances after their death, yet 
neither of them may grant away his eſtate after his life. Co. Lit. 282. 

A bare poſſibility of an intereſt which is incertain, is not grantable. 
hut if it be ſuch a poſlibility as is coupled with ſome preſent intereſt, 
it is grantable over. Co. Cheuington's Caſe. 4 Co. 66. 5 Co. 24. 10 
C. 51. As if a leaſe be made to me and my wife, the remainder to the 
furvivor of us 3 ora term of years is granted for life, with a remainder 
| over, 
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ol all, may be barred or extinguiſhed. C. Lit. 214. 


real or perſonal thing, are not (as before mentioned) grantab 
e 
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over, 4 Ce. 66, 5 Co. 24. 10 C. 51. Dyer 244. 3 Leon. 205. Bui. 
191. | x JH 
910 is a rule, that no poſſibility, right or title to land, ot thing in action, 
may be given or granted to a ſtranger, by act of the party z but theſe 
may be releaſed to the tenant. 10 Ce. 46, 51. EN 
If 1 have four houſes in execution upon a- ſtatute, and by courſe of 
time it will endure thirteen years, and afterwards two of the houſes 
are taken from me by elegit for fifteen years; yet I have ſuch an eſtate 
remaining in me as I may grant away. 4 Co. 66. 5 Co. 24. 10 Co. 51. 
Dyer 244. Vide further as to the grant of a poſſibility Vin, Abr. Grant 
(n.) poſſibility (b.) Bac. Abr. Grants (d. z.) LO 
Things in action, and whatſoever is of that nature, as cauſes of ſuit, Things in 
rights and titles of entry or action concerning inheritances, or a per- ad tne 
ſonal thing, ate not grantable over but in ſpecial caſes z as if one dif- entty. 
ſeiſes me of land, or takes away my goods, I may not grant over this : 
land, or theſe goods, till I have got the ſeiſin and poſſeſſion of them: 
nor may I grant the ſuit which the law gives me for my relief in theſe 
caſes to another man. 5 C. 24. 10 Co. 48. Co. Lit. 214. Hab. 241. 
Dyer 244. Perk. 5 85, 86. | 
I may not grant over a rent which I am diſſciſed of. 10 H. J. 22. | 
Andif as 5 a feoffment to another man on condition, that if I do Condition 
ſuch a thing I ſball have the land again; in this caſe I may not, before 
nor after-the time of the performance of the condition, grant over the 
condition to another, 1 
But the condition may go with the reverſion of land in many caſes. 
And yet all theſe things may be releaſed to the parties ; for it is a rule, 
that every right, title or intereſt in pracſenti or future, by the joint act 


vs 


Things in action, as a right or title of action, that depend only in 
action, and things of that nature, as rights and titles of warts to uy 
e at a! 7 


but by way of releaſe to the tenant of the land, Sc. whereby it may 
be extinguiſhed ; but this cannot be done without deed. And therefore 
if a man takes my goods as a treſpaſſer, or I deliver him my goods to 
keep, and afterwards I am willing to give him theſe goods, it muſt be by 
deed. 6 H. 7. Dyer 91, 126. 6 C. 50. 5 Ci. 24. 10 C. 48. Co 


| Lit. 214. Perk. H 85, 86, 8 


Bonds, obligations, eſpecialties, may be aſſigned over; at if J. S. 
be indebted to me, and I indebted to 1 B. I may aſſign that debt to 
J. B. with the aſſent of J. S. otherwiſe not. 

And if a bond be to perform the covenant of a leaſe, and he aſſi u 
the leaſe, he may then aſſign the bond al ſo. ; 

But if the covenant be firſt broken, and then he afligns it over, this 
will be maintenance, if the aſſignee ſue on the bond. | : 0d 
But if he affigns over the leaſe, and after the covenant is broken, 
contra, | | | 

But if he aſſign over the bond, and reſerve the leaſe in his own hand, 
and then the covenants are broken, and the other ſues vn bond, this is 
maintenance. Gab. 81. 3 6 Y 

Andif one owes me a debt by bond, bill, or otherwiſe, I may not 
grant over this debt to another; but I may make a letter of attoruey to 
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any one to ſue for it, and receive it for me, or for himſelf; or I may 
= the writing to another, and he may cancel it, or give it to the ob. 
gor himſelf, Co. Lit. 232. 3 C. 32. Perk. { 86. 
But debts in ſome caſes are aſſignable to the King. C. Car. 15 5» I 72 
And yet bills of exchange, by cuſtom, and promiſſory notes, by ſta- 
tute, are aſſignable over, and the aſſignee may ſue in his own name. 
If I have a judgment againſt another for debt and damages, I cannot 
grant or aſſign it away ;; for a common perſon cannot aſſign over a debt, 
as the King may do. Cre. Fac. 179, 180. 
But a bankrupt's debt may be aſſigned by the Commiſſioners of Bank- 
rupts. Style 62, 63, 248. 8 
one takes my goods from me, or another that has them, or I buy 
goods of another man, and ſuffer them in his poſſeſſion, and a ſtran 
takes them away, I may not give them to any other but the treſpaſſer 
himſelf, Perk. h$ 92. Fitz. Donne 3, 7. 
But all theſe may be releaſed to Fe parties themſelves, 5 C. 24, 97. 
6 ** 50. Perk. F 85. Co. Lit. 330. 2 Brownl. 224. 6 H. 7, 9. 
10 H. 7. 22. > | 
An annuity is grantable at firſt; and (as it ſeems) an annuity of ma 
ed in fee or for life is grantable over, and yet it is but a kind of choſe 
in action. Moor, Caſe 18. 2. | 
For if an annuity be granted by the grantor and his heirs to a ſtranger 
and his heirs, it ſeems to ſome, that the grantee may grant it over, be- 
cauſe it is an inheritance in him. Tamen Quære. For the grantee has 
not any remedy for it but by action. Pert. 87. who there likewiſe 
makes another Query, if the annuity had been for life, Ce. 
Damages. Damages to be recovered in a ſuit for treſpaſs or battery, c. is not 
afſi _ over. — 81. | , | 
Truſts or ruſts and confidences bein onal things, are not grantable over, 
coafidences,” but where they are granted php oe and his heirs, or 4 him and his 
aſſigns, and in ſome ſpecial caſes there alſo. Per4, 598. | 
n act or office of truſt is not grantable over, Heb. 154. but whete it 
is — to one and his aſſigns. Perk. F 100. | | 
. ters of truſt generally are not grantable over. Perk. 5 99, tit. 
* 79. — | h 
One may not make a deputy to execute an office of truſt, unleſs his 
' grant do by expreſs words enable him to do it. Perk. & 100. | 


Uſe. An uſe in ſome caſes is grantable over, Plow, poſt. 567. in Manxell"s 


Caſe. | 
| Uſes'before the ſtatute of uſes were but in nature of a truſt and con- 
ſidence z and ſo are ſuch uſes till as are out of the ſtatute; as uſes of 
leaſes for years, and of goods and chattelsz and as they might have 
been granted by word, ſo perhaps the uſes of goods and chattels may 
be ſo granted ſtill; but an uſe that is within the ſtatute is always to be 
raiſed by deed or matter of record, and will not ariſe 3 nor can it be 
charged or transferred without a deed. Dyer 229. Fenk. Cent. 5. Caſe q. 
And it is a rule, that no uſe of land will paſs at this day, eſpecially 
of a reverſion or remainder eſtate, but by deed in writing, or by way 
of livery, ſave only in ſome cities, villages and boroughs, where by a 
ſpecial cuſtom of the place, a freehold may paſs by a bargain and fale 
by word only, without any writing, livery or inrolment. Jet. Cent. 

6. Caſe 32. Stat. 27 H. J. c. 10. | * 
| ces 
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Offices are grantable at firſt. LP Oe 
Bus the 2 offices of the — ＋ as the office of the 
Lord Chancellor, or Chief Baron, or of othet of the Juſtices or Barons, | 
and ſuch like offices, are not grantable over ; nor are they to be exe- 
cuted by a deputy, except in caſe of = Juſtices of the Great Seflions 
of Wales, who have power to depute by ſtatures. Perk. Tit. Grants, 
Co. Lit. 223. Cre. Elis. 263. 90 Leon. 58. Plow. 379. © 
Judicial offices are not grantable in reverſion, nor to perſons unſkilful 
or incapable z nor may they be granted for years. 1 Ce, 3, 41. Plow. 


5 Jidegh the Sheriff*s office is not grantable over, yet it may be exe- 
cuted by deputy, if the Sheriff pleaſes, or he may execute it himſelf, 

But inferior offices that are offices of truſt and confidence, eſpecially 
if they concern the grantor, as the office of a Steward of Courts, Bai- 
liff, Receiver, Chamberlain, Carver, and the like, although they are 
grantable over by the officer to any other perſon, except in the cafe of 
a peer, unleſs they are granted to them or their aſſigns z nor are they to 
be executed by deputy unleſs the grant gives him power to make a de- 
put y. Perk. 8 101, 11 1. Co. Lit. 144. 232. Godb. Caſe 200, 9 Co. 

er 2. ; 

0 fees of truſt generally are not grantable or aſſignable over, as the 
office of a Filazet is not grantable over. Dyer 7. Plow. 379- Vin. 
Abr. Grants (H. 1.) d 

So neither of the Marſhalſea. | 

Nor is the reverſion of ſuch an office, after a grant of it ſor life, grant 
able to another. f | 

2 is ſuch [oy grantable for years, but for life, or at will, 

. 0. 34. 

y 2 R of the Clerk of the county belonging to the Sheriff 't 
office grantable away by the King himſelf, but it muſt go with the * 
Sherift's office. 4 Co. Mitton's caſe. 
Offices (for the moſt part of them) are not gfantable at firſt, nor 
grantable over without a deed. 9 Cz. g. | 

And yet ſome inferior offices, as ſtewardſhips of courts, bailiwicks, 
and the like, are grantable without deed z and the Lord may retain ſuch 
offices into his ſervice by word of mouth, without any deed. Ibid. 

A Lord may retain a ſteward of a court for a time, as for a year or 
more, and that he ſhall have ſo much for his pains, without tonl z and 
if he keeps the court, he may have debt againſt the lord for his wages; 
but he may not have a writ of annuity without a deed for it. Dyer 279. 

A Ggnity, as of an Earl or Viſcount, if it be granted, it muſt be by 
deed. 7 Ce, 33. t 
_ Whatſoever may be granted, the fame may be revoked e2dem modo 23 Rules as to 
it is granted, and things are dilſolved as they are contrated, revocations, 

And whatſoever executory thing is created by deed, the ſame by con- !*leaſes, de- 
ſent of all parties may be revoked by deed, — | 

And ſo warranties, obligations, rents, charges, annuities, covenants, 2 
leaſes for years, uſes, and the like, may by rk, revocation, re- 
leaſe, or ſuch like, by the conſent of all parties to the creation of it, or 
concerned in it, be defeated and avoided. And fo a right or title to land 
may be diſcharged. 1 Co. 113. 4 Co. 1. 5 Coo 26. 
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Kr WER IIs ä 
A man may give or grant away his deeds at his pleaſure, and he that 
has the gift or grant of them may cancel or diſpoſe of them as he pleaſes ; 
2 he eir or executor concerned herein is remedileſs. 25 H. 8. 5. 
s / it. 322. ; 9 F 
That which cannot commence without a deed; as a rent, reverſion, 


z 


common, c. the ſame cannot be granted over or conveyed without a 


deed. Popb. 1 37- 
But that which takes effect by livery without a deed may be granted 
without a deed. Ibid. | | 
That which is grantable only by deed, may be granted by a deed-poll 
as well as by indenture, | | | 
And that which may not be granted without deed, may not be ſur- 
rendered without deed. Noy's Compl. Law, 102. 
A ſurrender, releaſe and confirmation, in ſome caſes may, and in ſomo 
caſes may not be without deed. f 
That which may be granted by word without any deed, may be ſur- 
rendered without any deed. Ny Compl. Lawyer 102. 
The uſes of a fine may be declared without a deed. Poph. 10g. 
A diſtreſs taken for rent, it ſeems was not by the common law granta- 
ble, no not even to the King himſelf, Yide 37. H. 6. 10. Bro. Donne 


But now, ſince the ſtatute of the 2d of William and Mary, Seff. 1, 
(Chap. 5.) if the tenant does not pay the Lord his rent, or replevy the 
things diſtrained for it within five days after notice given of the diſtreſs 
made, they may be appraiſed and ſold. | 


* 

* 
n ö | a "A - ns Ee ad. BRL Eo * * CO” * j : 2 (7 Eg, 3» 
* * I 1 * LP ba - 0 * . l Ss \ * 7 >... 4 * 2 

n 6zʒ IOD „ Rr 33 * * N * * N 

** F = v * 4 g l * d, * - \ i 8 b * 
9 | * a ; 2 . 

IG w #. : "5 - f e ; L £ * 4 EP a * 
I - tf 1 S 2 N 5 = 

: g 5 | ; 

4 % * , _ * — of 128% 
hy 3 ; 5 E Sg 

ö 
2 - 
= 
1 1 bd us» — © 5 
0 8 22 8 L N 
nn "TY r #3 tov ws CO Tn TOI 1 „ r wy T ” 4 a 0 A — : * 
. Me Hd eee 9 4 1 20 ee „ . d 
1 2 * a 


„ 


— * 


* 
** 
9 
* * 8 —— 
* 


a . 1 a * 8 8 
C * 6 * >. af r 1 + * * * 8 1 * 
» ÞF 


. 


8 IS 
F>%-- 


s * f . * 1 
g 22 $1462 37 Je. EI. 1 . 4 


$ + 4 1 


inn 
BY a 


5 1 , . Fy * 9 214 . 
* 4 4 ” 5 - * S £ 8 - 4 
. 
k n n 
_—_ * 4 1 % 189% ” ; *T.7 ; N F *+$ . 
. - — 4 


1 wo” * 9 ar“ 
1 4 Ar * .. 
tres in a 
, , 4 4 2 * s : 
Deed or 1nſirument , - Conveyance. 
: 4 , 4 b ben 6:4 . ; 234.4 | $4 14 $4 #7 — THE 1} : n 
. 


| 1111 221 wo 


9 5 4 1 
ee b 


eſtate. | | y fea | 
Littleton (Tenures, 4/1.) ſays, if a man would purchaſe lads, or ten- 
ments in fee-fimple, it behoves him to have | theſe words in his purchaſe, 
« to have and to hold to him and to his heirs ;“ for theſe words, bus 
eir; (only) make the eſtate of inheritauce in all ſeoffments and grants. 

Upon which Lord Cute (Co. Lit. 4. 4.) obſerves, that Litileton puts 
lands only for an example; for. his rule extends, to ſeigniories, rents, 
zdvowſons, commons, eſtovers, and. other hereditaments, of what-kind =, 
or nature ſoe ver.. | 1725 | * 
And that (Co. Lit. 8. 5.) here Lirtleten | treats of purchaſes 25 na- 
ral perſons, and not of bodies politic or corporate z for if lands 
de given to a ſole body politic or corporate, (as to a Biſhop, Parſon, 
icar, Maſter of an hoſpital, &c.) there to give him an eſtate of in- 
Wcricance in his politic or corporate capacity, he muſt uſe theſe, words, 
WF co have and to hold to him and his ſucceſſors “% for in theſe caſes, 
Piithout the word ſucceſſors, no inheritance. paſſes ; for as the heit in- 
erits to the anceſtor, fo the ſucceſſot proceeds to the predeceſſor, and 
he executor to the teſtator. But it appears here by Liiiletan, that if a 
an at this day gives lands to J. S. and his ſucceſſors, this creates no 
re · ſimple in him ; for Liitleton, ſpeaking of natural perſons, ſays, that. 
hete words his heirs, make an eſtate of inberitance in all feoffments and 
prants, whereby he excludes theſe words, it ſucceſſors. And yet an 
ancient grant muſt be expounded as the law was taken at the time 
pf 'the grant: a Chantry Prieſt iacorporate took a leaſe to him and his 
ucceſſors for a hundred years, and afterwards took a releaſe from the leſ- 
or to him and his ſucceſſors ; and it was adjudged, that by the releaſe 

had but an eſtate fer life, for he had the leaſe in his natural capacity, 
oc it could not go in ſucceſſion, and bis ſucceſſors gave him no eſtate of 
nheritance for want of theſe words, Hi beirn. | 
And that Cz. Lit. 9.0.) if the King by his Letters Patent gives lands 
ecano & capital:, habenaum fibi & beredibus & ſucceſſoribus ſuis; in 
his caſe, althpugh they are perſons in their natural capacity to them and 
heir heirs, yet becauſe the grant is made to them in their politic capa» 
Wo * enute to pay 17 1 1 * 2 8 

o if the Ki ats land to J. S. habendum ſucceſſoribus. 

ve berevibus NM 24D: to him and his heirs. _ _ 

B. having divers ſons and daughters, A. gives land to B. & liberis ſuis, 
0. a leur beires, the father and all his children take a fee-fimple jointly 
dy force of theſe words, their being ; but if he had no child at the time 


= 


* 


che feoliment, the child born afterwards ſhall not take. 
| Thele words, ut bers, do. not only extend to immedg'te heirs, but to 
bis heirs remete ; and moſt remote, born and to be born, ſab quibus df - 
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Taoth, ee And bereaun appellate wentent bevedes herede 


certain words to create an eſtate of inheritance, is for avojding of un- 


Fee ſimple. One ſeifed of land in fee-fimple, and having a ſon going to be married, 


| "_ tail, as Littleton ſays ; but this had need of ſome interpretation; i 
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before, and it may be with a widow, c. 


infinitnm. And the reaſon wherefore the law is ſo preciſe to preſcribe 
certainty, the mother of contention and. confuſion. IM. 
The word /eirs or ſucceſſars, as the caſe requires, is therefore abſolute. 
ly neceſſary in conveyances, of eſlates of inheritance z. for. as Littleton (in 
the ſame ſection) obſerves, that if a man purchaſes lands by theſe words, 
** to have and to hold to him for ever;” or by theſe words, to have 
and to hold to him and his affigns for ever: in theſe two caſes he 
has but an eſtate for term of life. 


be veing upon the land, uſed theſe words: in conſideration of this mat- 
Triage I do here, reſerving an eftate for my own and my wife's life, 
give unto thee and thy heirs for ever, theſe lands, &c,** This ſeems 
to be a good conveyance of the land. Poph. 47. A fortio therefore if it 
be by deed. But there muſt be livery or attornment upon it in both caſes, 
Where tenements are given by one man to another, with a wife, (who 
is the daughter or couſin to the giver) in frank-marriage ; which ſaid gift 
has an eſtate of inheritance by theſe words, ſraul- marriage annexed 1 il, 
although it be not expreſsly faid or rehearſed in the gift (that is to ſay) | 
* that the donces ſhall have the tenements to them and to their heirs be- 
e tween them two begotten.” And this is ſpecial tail. Lit. G 19, þ 
Theſe words in liberum maritagium, create an eſtate of inheritance in 


r if lands be given by theſe words in frank-marriage, according to the 
rules of law, then do theſe words create an eſtate of inheritance in ſpe- 
cial tail; for the conſideration of marriage is in that caſe more favoured | 
in law than any other conſideration : but though the gift be in theſe 
words, yet if it be not conſonant to the rules of law in other things te- 
quiſite thereto, there they create but an eſtate for life. Co. Lit. 21. 4. 6. 

And therefore obſerve, that there are four things incident to frank- 
marriage. | : 

Firfl, That it be given for conſideration of marriage either to a min ll 
with a woman, or, as ſome have held, to a woman with a man; for A 
in 6 E. 3. 33. in Peirs de Saltmaſb's caſe, a man gave land to his fon in Wil 
frank-marriage ; and F. N. B. 172. takes the law alſo to be ſoz and 7 f. 
4. 12 per Meyle, againſt a new opinion in Temp. H. 8. Br, Tit. Fraxi- 
marriage, the former books being not remembered. F 

Secondly, That the woman or man that is the cauſe of the gift be ol 
the blood of the donor; but it may be made as well after marriage u 

Thiraly, W the gift be made of ſuch a thing as lies in tenure, that 
the donees hold of the donor at the time the eſtate in frank-marriage » 
made, A rent-ſervice may be given in frank-marriage, becauſe it ma 
be holden; and ſo may a rent-charge or rent-feck,-as F. M. B. holds; 
and it appears in our books, that a common was granted in frank- marriage 
 Fouwthly, That the donees ſhall hold freely of the donor till the fourt) 
degree be paſt ; and therefore if land be given to a woman, with a fo 
of the donor in frank-marriage, there paſtes an inheritance ; bur if tht 
donee, who is Zie cauſe of the gift, be not of the blood of the dono!, 
then there paſſes but an eſtate for hfe if livery be made. Alſo if lands be 
given to 2 man with a woman of the blood of the donor i liberum mart 

; b tagiun, 
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togium, the remainder in fee either to a ſtranger. or to the donees, they 
have no eſtate · tail, becauſe there is no tenure of the donot 3 bot if 
in that caſe the remainder had been himited to another in tail, reſerving 
the reverſion in fee to the donor, there the ſaid words in li eru¹iAnW marita-: 
gium, create an inheritance, becauſe the donees hold of the donor. And 
this is the cauſe that it is held, that a man cannot deviſe land in ſtank- 
marriage, becauſe the denee cannot hold of the donor. And ceſiui que 
»/e before the ſtatute 27 H. 8. could not have made a giſt in frank - mar- 
riage, becauſe the revetſſon was in the feoffees. And if the donor gives 
land in liberum maritagium, reſerving a rent, tnis reverſion ſhall take no 
effect till the fourth degree be paſt, but the frank · marriage is good ; for 
if the reſervation ſhould he good, then the donees could not have an eſ- 
tate -tail for want of the Words, of the beirs of their bodies. Ca. Lit, 21.6. 
The words in li berum moritagium, ate ſuch words of art and ſo neceſ 
ſarily required, as they cannot be expreſſed by words equipollent, or 
amounting do 2 much W %%/ % „%% arts boots . 
If a man gives lands to a, man with his daughter, in conmbio ſolut' ab. 
emni ſervitic, Ac. there paſſes in this caſe. but an eitate for life ; for ſee- 
ing theſe words in liberum maritagium create an eſtate of inheritance 
againſt the general rule of law, the law requires that they ſhould- be 
legally puriued. | 125 Gd 
But then it may be demanded if a man had given land at the com- 


in mon law, in libero maritagio, whether had the donees a fee · ſimple with · 
u; ont the word heirs; becauſe all gifts in tail were fee- ſimple by the 
he ¶ common law before the ſtatute of en. 2. which ſtatute did not create 
e- any eftite in fee-tail but out of an eſtate. in fee-fimple? To this 
red it is anſwered, that theſe words is li herum maritagium, did create an 


eſtate in fee - ſimple at common law- And it is holden in 31 Ed. 3. 
Gard. 116. Per coux parcls in fraul- marriage les denees averont les terres 
a eux &a leur heirs parenter eux engendres, & ce e dit eſpecial tail. (i. e. 
By theſe words in frank-marriage, the donees ſhall have the lands to them 
and their heits between them begotten, and this is called ſpecial tail.) 


But yet between donees in frank - marriage and donees in ſpecial tail there 

for ate many notable diverſities, If the King gives land to a man and a 

in oman, and the heirs at their two bodies, and the woman dies without 

E. ue, yet the man ſhall be tenant in tail after poſſibility. But if the King 

ixi- Nives land to a man with a woman of his kindced in frank-marciage, and 
ie woman dies without iſſue, yet the man in the King's caſe ſhall not 

e old it for his life, becauſe the woman was tbe cauſe ol the giſt 3 but it 


i otherwiſe in the eaſe of a common perſon. If lands be given to a man 
and a woman in ſpecial tail, and they are divorced cauſa præcontractus, 
both ſhall hold the lands for their lives; but in caſe of a-frank-marriage, 
they be ſo divorced, the woman ſhall enjoy the whole land, becauſe 
he was the cauſe of the gift. If lands held in ſocage be pron in ſpecial 
ail, and the donees die, the iſſue 8 within the age of fourteen years, 


inge. he next of kin of the part of the father or of the part of the mother, 
urth which can get the cuſtody, ſhall have it, but in caſe of frank- marriage 

a for Hrbe heir of the part of the mother ſhall have it, becauſe, as it bas been 
f the laid, ſhe was the cauſe of the gift. Co. Lit. 21. 6. 22. 4. bs 


A deed made by: words iu the preterpenſed tenſes is as good 2s. that Words in 
hich is made by words in the preſent tenſe i but it is deſt to make it in deods in ge- 
boch tenſes, Leon. 28. As „ by, Ec. de give, Ge. 1. 

2 2 | | | Land 
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Land was given to 4. in tail, the remainder in fee to his ſiſters, being 
his heirs at the common law : A. made a deed in this manner, vu. I the 
faid A. have giver, granted and co firmed, for a certain piece of money, Sc. 
without the words of bargained, ſold: and the Habenaum was to the feof · 
fee, with warranty againſt A. and his heirs ; and a letter of attorney was 
to make livery and ſeiſin: and the deed was in this manner, To all chriſ- 
tian people, Sc. It was inrolled within one month after the making of 
it, and although it wes in the form of a deed- poll, yet it was indent- 
ed. Four months after the delivery of this deed, the attorney made li- 
very of ſeiſin. A. died without iſſue, and the ſiſters entered, and the ſe- 
offee ouſted them of the land; and thereupon they brought an action of 
treſpaſs: and the opinion of the whole court was or the ſiſters; for here 
is not any diſcontinuance, for the conveyance is by bargain and ſale, 
and not by feoffment, becauſe the livery comes to lale after the in- 
rollment, and the warranty ſhall not hurt them: and although 
in the deed there is not the word indenture, and the words are in the 
the firſt perſon, yet as the parchment is indented, and both parties 
have put their ſeals to it, it is ſufficient, Alſo it was agreed per cur”, 
that by the words give for money, grant for money, confirm for money, agree 
for miney, covenant for money, if the deed be duly inrolled, lands paſs 
both by the ſlatute of uſes, and by the ſtatute of inrolments, as well as 
upon the words bargain an ſale. And by Catline, Wray and Whi:idon, 


the party ought to take by way of bargain and ſale, and he has not elec- | \ 


tion to take the land by way of livery z but when all is in one deed, 
and takes effect equally together, the grantee has ſuch election; but in- 
this caſe the bargain and ſale (the deed being inrolled) prevents the li- 

very, and takes his full effect before. And by Wray and Catline, if 
he in reverſion upon a leaſe for years grants his reverſion to his leſſee for 
years, by words of deli canceſſi ſeaavi, and a letter of attorney is made 
to make a livery of ſeiſin, the donee cannot take by the livery, for the 
lefſee has the reverſion preſently. 3 Leen. 16, 7. 3 
Perkins (F 58.) ſays, it has been held, that a man ſhall be bound by i 


the ſpeaking of another man, by averment thereof in putting his ſeal tio 3 
it. and. delivering of it as his. deed 7 as if a man be obligee in a debt, 


or covenant by Writing, et ad majorem hujuſm:di rei ſecuritatem, inventi 
A. de B. & C. de P. filejuſſeres, gueram unuſquiſque in toto & in ſ#lids 
e eblizevit. And notwithſtanding that none ſpeaks the ſame but their 
principal, * if the others put their ſeals to it, and deliver the ſame 
writing as their deed, then they allow of that which the principal ſpeaks, 
and lo they themſelves are become principals; and ſo it has been holden. 
Perkins eites 40 E. 3. Cov. 16. 7. 4 KE. 4. Obli. 16. but concludes 
with tamen qurre. 4 0 ase # 

And yet Perkins goes en thus in the next ſection, (vis. 5 159.) And it is to be 
known, — * day a man ſhall be bounden by putting his ſeal to 2 
deed indented, and delivery of the ſame, and yet the words within 
the deed are tpoken only by another man. 

And therefore if a man makes a leaſe to me, of my own land by deed 
indented, for years, without ſaying any more z by this deed I ſhall be 
concluded, and yet there is no ſpeech of mine in the deed. | 
' And if there be father and ſon, and the father is ſeiſed of an acre of 
land in fee, and a ſtranger leaſes the ſame acre to the father by deed in- 
dented for years, and the father dies ; now the leſſee by this — — 
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conclude the heir of the leſſor to ſay, that his father died: ſei ſed in his 7, 
demeſne as of fee; and yet there is notking ſaid by the father, G . 5 
A deed is good without the words, In cuãuẽ˖srei toſti mon nu, Ke." Haven, 
Cale 5, 33. Os. Fac. 456. if it be duly ſealed and delivered. Baift: 
00, 30 i, 302. Leon. 28. Bendl. 18. oh 
Yet if the deed ſay, that /he party has put his hand, and not his ſeal to 
it ; if he does put his ſeal to it, it is good enough. Hetley, 29. 
And yet in Heil. 88. it is ſaid, that although 4. Serjeant ſaid, that if 
the words, in cujus rei teſlimonium were wanting in a deeg, that the. deed 
is not good, and that all covenants, grants and agreements which me 
after thoſe words in a deed, are not of force, nor may be pleaded as 
parcel of the deed,  Hetl. 136, 137, But the law ſeems to be other- 
wiſe. Dyer 195 Hughes's Abr. 5311. 1997-6424 ©! 
A deed is good without the words,  ſeal:d and delivered in the preſence. 
of, &c. if it be ſealed and delivered, and there ꝑre witneſſes to prove it ; 
and although the witneſſes names be not indorſed, if they can prove the 
ſealing and delivery, it is well enough, Ce. Lit. 6. 404.991 þ 
But it is not material in a deed, whether it be drawn inthe firſt or in 
the third perſon, ſo as the words be aptly applied; for if it be in the 
third perſon, vis. Qued preſen: ſcriptum teſtatur, Qc. quod idem A. dedit 
& tradidit, Sc. Or if an obligation be made in the heſt-perſon, vis. 
me A. B. debere T. D. &c. twenty pounds, c. theſe are good deeds, 
notwithſtanding 38 E. 3. c. 4. which is proved for obligations made be- 
yond ſea only. And if the words of a deed indented run in the ſirſt 
perſon, it is as good as if | was made in the third perſon. 2 Ce. 5. 
Dyer 6. Fitz. Feoffment 5. 3 Leon. Caſe 39. | Hoop + a7 «380 
A feoffment was made by the words bargain and ſole, without the Words in 
words give and grants and being executed by livery or attornment, it {* 
was held good. Leon. Caſe 31, e 
If the difſeiſor enfeoffs a ſtranger by deed in theſe words, ſciant proe- 
ſentes, c. quad ego, the di iſor, naming him, per affen/um & con- 
ſenſum the liliiſee, and name him, dedi, cenceſſi & hoc praſenti, Oc. 


Ide words degi conceſſi (hath given and granted) are the moſt.apt and —_ 1. 
grants, 


his tenant for life, and the tenant; attorns ; bs this grant is not good to 
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Years. | 


> Ives or 


la leaſeſor Leaſes for years may be made almoſt by any kind of words that de- 
clare the intent and agreement of the parties to have the land, and take 


the profits for a certain number of years ; as to ſay, I will that you 
* ſhall have my lands in D. from henceforth for twenty-one years ;” 
or I do give you leave or licence to hold my land in D. for twenty- 
one years.” For in theſe caſes the words demiſe and grant are not 
abſolutely neceſſary to make a leaſe for years. One ſays, ** 1 will you 
5 ſball have a leaſe for twenty-one years of my land in D. paying ten 
+ pounds rent; make a Teaſe in writing, and J will ſeal it:?“ Theſe 
words between perſons make a good leaſe prefently. Me,, Rep. Caſe 
„„ T0999 75770977 — og | 

The words covenant, grant and agree, that another ſhall have land for 
ſo many years, are apt words to make a leaſe for years, and ſhall enure 
as a leaſe. ' Cro, Fac. 19, 92. Cre. Elis. 10. 
A leaſe made by the words demiſe, grant, bargain and ſell, is good: 
and it may be made for one or more months or years. Hetl, 82, © 

Atenant in tail of land entered into a houſe built upon it, and ſaid, 
«© Brother, I here demiſe unto you my houſe as long as I live, paying 
„twenty pounds per annum to me, and finding me my-board and waſh- 
« ing, and keeping me a horſe;“ this is not a good leaſe without li- 
_ but the delivery of a turf, twig, or any thing from off the land, 
makes it good. Poph. 47. 6 C5. 26 OE 

If any man makes a leaſe fir life by deed, - with a provifo, © That if 
the leſſee ſhall die within fixty years, that his executors ſhall have fo 


many of the fixty years as ſhall be to come at the time of his death ;“ 


this is a good leaſe for the ſixty years, dererminable upon the leffor's 
death, but not a good leaſe for the ſixty years after his death, by reaſon 


of the incertainty ; and yet it may amount to à good Covenant for that 


time. Dy. 250, 253. C. 145. TIME 

Articles of agreement were made between A. and P. thus: It is 
agreed between the parties, that A. dorh let the land for and during 
*© hive years, to begin at the Feaſt of St. Michacl next following 2 
vided that B. pays A, yearly, during the term, at the Feaſt of St, 
Michael, and the Annunciation cf the Virgin Mary, one hundred 


% and twentx prone by equal port ions: and the parties do covenant, 
a 


that a ſeaſe ſball be wade and ſealed accerding to thele articles, 
« befere the Feaſt of All Saints next enſuing.” I his is a good leaſe 


preſently ; and this proviſo will be good for the reſervation of the rent. 


3 C. 46. Nez"; Rep. 57. ST | | 
If A. covenants with H. that he foall have his lond, this will make a 
leaſe for the time. 9 5 ; LY 77 
So if I have a leaſe, and covenant with another that he ſhall have it, 
and this for the time agreed upon, as that he ſhall have it till ive poune? 
be paid, or for ſo mavy years, this is good,” | 
ut if it be till twenty pounds be levied, there muſt be livery, ot 
elſe it will be but at will. | 1 8 
Bat a covenant to ſuffer a man to enjoy his land for ſuch a time 38 
before will not make a leaſe it is but àa covenant; 29 H. 8. 1. Dyer 
96. Plow, zog. 3 Bult. 252. 14 H. 8. 14. 
So if a man leaſes his land, being of a certain yearly value, till bi. 
debts be paid, it is but a leaſe at will without livery made, but then it 
is a freehold, 6 Cz. 35. 3 Bulf. 100, | The 
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The moſt uſual and proper words whereby, to make a leaſe is, demiſe, 
grant, and to farm let, with an Habendim for life or years; yet ſuch 3 
leaſe may be as good in other words ; for whatever words will amount 
to a grant will amount to a leaſe. „ 

And if I covenant and grant with B. That he ſhalt enjoy my lan 
« for twenty years,“ or — him to ſuffer him to enjoy my land 
« for twenty years,” either of theſe makas a good leaſe. . Fon 

And yet if A. covenants with B. to levy a fine “ to him and his 
& heirs, which ſhall be to the ufe of him and his heirs; provided that 
« if A, pays B. and his heirs ten pounds at the end of chirteen Jeu 
« that then the fine ſhall be to the uſe of 4. and his heirsz provid 
« that if B. pays not 4. one hundred pounds at the end of thirteen 
«« years, that then A. ſhall re-enter, c.“ And 4. covenants with B. 
by the ſame deed, That F. his lreirs, excutors and aligns, ſhall quiet- 

« 1y hold the premiſgs from Michaelmas next for thirteen years, and 

« yearly thenceforth for ever, if the ten pounds be paid, or the one > 
on — pounds be not paid at a yearly rent, according to the in- 

« tent.“ In this caſe the covenant does not make a leaſe, but ſhall 
enure only as a covenant, and his 2 7 of a rent will not alter the 
caſe, Evan Caſe, Trin. i Tac. 8, R. G Lit.c, 2, N 
270, Bro. Leaſes 72. 15 H. 7. 1. i 

If I fay to J. S. being in my houſe, © Here I demiſe to you my 
4% houſe and land for ſo long as Ilive ; this is a good leaſe to him, if li- 
very and ſeiſin be made upon it. Et ſic de ſimilibu. 6 C. 26, 

A leaſe for years cannot by agreement of the parties be made to the | : 
heirs of the leſſee, nor intailed to the heirs of his body z and therefore = 
if a leaſe be made to J. S. and his heirs, or to J. S. and the heirs- 
% male of his body ;“ this cannot go ſo, but the executors of J. S. 4 
ſhall have it, and may diſpoſe of it, and the heirs will have nothing to 4 
do with it. 2 Co. 24. 10 Co. 87. | | 5 9 

If two agree by word of mouth, that one of them ſhall have ſuch a 4 
* piece of land for twenty years; this is a good and perfect leaſt 
made by this agreement, although they agree to have a writing made of 
it afterwards, for that will be but a confirmation of it: but if 
the agreement be, that ſuch writing ſhall be made, or that © 
% a leale ſhall be made of ſuch a thing between them, and put 
“in writing,” ſo that the agreement has reference to the writing, 
and implies an intent not to perfect the agreement till the writing be 
made; in that caſe the leaſe is not a perfect leaſe till the writing be 
72 A Per Tuftice ones, at Glouceſier Aſſizes, Sbep. Law. of Com. 

ur. 87. | 

If A. mertgages his land to B. on condition to re-enter, if A, pays him 
one hundred pounds ſuch a day, and B, covenants and agrees wk A. that 
A. ſhall take ti e profits till juch à day z this will be no leaſe from g. to 
A. but a covenant only, And yet ſee Bridg. Rep. 13, 14. That 
if one mortgages land to another, on condition, zbat / ten pounds be 
paid at Mic hauelma s, the deed all be did provided that the mortgagee 
thall not enter, but that I ſhall hold the land till Michaelmas ; this may 
be a good leaſe till Michaelmas. Quær- diverſitatem ? | 

Articles of agreement were made between A, and B. thus: Arti- 
* cles, Sc. firit of all A. doth demiſe his cloſe to H. to have it for for- 
* ty years, and a rent reſerved, with a clauſe of diſtreſs, &c. In wit- 
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« neſs whereof, c.“ And afterwards there was written in the ſame 
paper a memorandum, that theſe articles are to be ordered by coun- 
© ſel of hoth parties, 3 due form of law; and becauſe the 
intent of both parties appeared by that memorandum, and the leaſe was 
drawn by the counſel, but never ſealed, (for the parties diſagreed about 
fire-bote) it was ruled by the court, that the articles were not a ſuffici- 
ent leaſe. Noy*s Rep. 128, | EE 
One ſeiſed of a prebend, made a leaſe of part of it with theſe words: 
Cum omnibus comn-0 itatibus, - emulamentis, proficiui & advantaztis eidem 


| prebena” ſpeftant” jeu aligus modo pertinen.” By this the advowſon does 


not paſs. Heb, Caſe 379. 5 

| If an indenture of 22 be made between A. of the one part, and B. 
C. and O. on the other part; and therein A. demiſes land ö to B. Ha- 
*© bendum for eighty. years, if H. live: ſo long; and if the ſaid B. dies, 
66. or aliens the premiſes within the term, then his eſtate ſhall ceaſe” 
and then the leſſor grants the eſlate to ** C. for ſo many years of the 
« ſaid term as ſhall he then to come, after the death or alienation of the 


* ſaid B, if he lives ſo long :”* in this caſe this is a good leaſe to B. for 


ſo many years as he ſhall live cf the eighty years ; but the leaſe to C. 
afterwards is not good, for the term is ended by the death of B. But it 
the words of the ſecond demiſe be, Halenuum during the reſidue of the 


eighty years, and not during the reſidue of the term; in this cafe the C 


ſecond demiſe to C. will alſo be good. Ce. 15 3. Dyer 253. 


Wordsinaſ- If a leſſee for life by his deed favs to me, I give, grant, bargain 
figoments of “ and ſell my intere{t in ſuch land to you for twenty years, Habendum 


Jeaſes. 


Words in 
patents. 


An uſe. 


sin ſuch manner and form as I do hold the ſame:“ this will be a good 
ailingment for fo many years as the leſſor ſhall live. Leon. 25 5. 2 

- The words of a patent will bind the patentce and his aſſigns, and 
enure as a covenant, without the word c:w2nant, Cre. Tac. 522. 

If a man on the marriage of a ſon expreſſes theſe words upon the land, 
„% My fon A. after my wite's death and mine, I give this land to thee 
and thine heirs for ever, nothing will paſs thereby; for an uſe can- 
not ariſe at this day without a deed, and in this caſe there is neither decd 
nor livery to paſs the remainder. But in ſome ſpecial places, cities, 
and the like, i cuſtom of the place, it may paſs by way cf bargain and 
ſale by word. Dyer 297. Fitz. Te/tament 111, Fenk. Cent, 6. Caſe 32. 

But the ufes of a fine may be declared without a deed. YHeph. 105. 
Yet in all cafes it is the uſual, ſafeit and moſt certain way, to declare 
the uſes and truſts by deed in writing. 

I one has iſſue to ſons, and by deed, in conſideration of marriage, 
gives his land to his younger fon, and to his heirs after his death, but 
no livery is made, the fatucr dies, the eldeſt ſon enters z this ſhall not 
enure by way of covenant, to raile an ule to the younger ſon, but by 
the word gite it ſhall enure to paſs the eſtate ; and if livery be not 
made, it is not good. Hage, Ab. 1209. | 


— of Sealing Deeds. 


EALING of deeds in old time was not uſed in England; for the 
Saxons uſ-d only to ſubſcribe their names, and add the ſign of the 
croſ;, and ſo ſet down a great number of witneſſes. And afterwards 
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the Normans brought in with them the cuſtom of ſealing deeds ; but 
this was only introduced by degrees; for firlt the Kings and a few of 
the nobility uſed it, and to ſeal with t],: r ſeals of arms 3 afterwards 
all the nobility uſed it, and then the gentlemen ; and about the time of 
Edv. III. all men began to uſe fling of deeds, which has been conti- 
nued ever fince z ſo that now it is of neceſſity, inſomuch that if a deed - 
be never ſo well written before and delivered afterwards, yet if it he not 
ſealed between the writing and delivery, it is not a good deed; but if 
a ſtranger ſeals it before the delivery of it, it is as well as if the party to 
the deed did ſeal it himſelf: and therefore if another man ſeals a deed of 
mine, and I take it up after it is ſealed, and deliver it as my deed ; this 
is ſaid to be a good agreement to and allowance of the ſealing, and ſo 
a good deed. And if the party ſeals the deed with any ſeal beſides his 
own, or with a ſtick, key, or any ſuch thing which makes a print, it is 
good. - And although it be a corporation that makes the deed, yet they 
may ſeal with any other ſeal beſides their common ſcel, and the deed 
will be never the worſe. And if there be twenty to ſeal one deed, and 
they ſeal all upon one piece of wax, and with one ſeal, yet if they 
make diſtin and ſeveral priats, this is a very ſufficient ſealing, and the 
deed is good enough. Terms de la Ley, Tit, Fait. Co. Lit. 225. 2 Co. 
4, 5. Perk. F129, 130, 131, 132, 134. 42 


The ſtatute 29 Car. 2. c. 3. revives the Saxon cuſtom of ſigning, and 
expreſsly directs it in all 2 of lands, and many other ſpecies of 
deeds, in which therefore ſigning feems now to be as neceſſary as ſeal - 
ing, though it has been held ſometimes that the one includes the other. 
2 Lc. Com. 306. 1 Se 
If a deed concludes with theſe words, In witneſi whereof I have here- 
unto ſet my band; and the party writes his name, and puts his ſeal; this 
is a good deed, although no mention be made of putting his ſeal to it. 
Hetley 75. 2 e 
If a 2 be made to two with covenants, and one of them ſeals 
it, and the other does not, but he who does not ſeal it ſurvives and oc- 
cupies the land, he is bound by the ſeal of his companion. Hughes's 
Abr. 500. Dyer 13. | | As hs 
Although a condition may be pleaded by indenture, ſealed with the 
ſeal of the other party, yet a conveyance cannot be pleaded by deed not 
ſealed bythe party, agent, feoffor, grantor, leſſor, £&c. 3 Leon, Caſe 138. 
If two make a deed, and one of them ſeals it at one time, and the 
other at another time, this is as good as if they ſealed it together. Lane 32. 
If there be two parts of an indenture of leaſe, and the leſſee ſeals his 
part, but the leſſor does not ſeal, it is all void, as to the paſſing of 
eſtates, covenants and bonds to petſorm it. Tel. 18, 19. 1 
But if a ſeoffor, donor, or leſſor, ſeals that part of the indenture 
which belongs to the feoffee, c. the indenture is good although the 
feoffee never ſeals the counterpart belonging to the feoffor, c. Co, 
Lit, ons Cre. Eliz. 212. | | en 


ide farther Cam. Dig. Fait. (o. 2.) Roll, Abr. Fait. (b.) 


10. Of Delivering Deeds, 


A DELIVERY is neceſſarily incident to a good deed ; for if it 
be never ſo well written and ſealed, and it is not delivered by the 
dart y himſelf, or by ſome other perſon by his agreement or aſſent, it is 


no force. 
ä Therefore 
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when it is delivered by another thit has a good authority, and purſues it, 


is a good deed to charge C. who deliyers it. Cro. Elie. 212. 


— 


Therefore I ſhall ſhew, what is a good delivery of a deed, or not. 
1. With reſpec to the perſon who makes it. | 
2. With reſpe& to the per/in to whom it is made. 
3. With reſped to the time. | 
4. With reſped to the place. | 
5. With reſped to the mauner and order of the delivery. 


Firſt, Of the Delivery of a Deed, with Reſpect io the Per- 


ſon who makes it. 


The delivery of a deed is either actual, i. e. by doing ſomething and 
ſaying nothing; or elſe verbal, i. e. by ſaying ſomething and doing no- 
thing; or it may be by both; or there is a delivery in. deed, and a de- 
livery in law. 3. Co. 7. 2 Co. 4, 5+ | iu 

And either ef theſe may make a good delivery and a perfect deed z 
but by one or both of theſe it muſt be made z for otherwiſe, although it 
be never ſo well ſealed and written, yet the deed is of no force, nor may 
any uſe be made of it as a deed. Co. Fac. 136, 147. Perk. \ 137. 

And though the party to whom it is made takes it to himſelf, or hap- 
pens to get it into his hands, yet it will do him no good, nor him that 
made it any hurt, until it be delivered. Cre. Fac. 263. ; 

2 a deed may be delivered by the party himſelf that makes it, or 
by any other by his appointment or authority precedent, or aſſent or 
agreement ſubſequent, for omni, ratibabilio mandato æquiparatur, and 


it is as good a deed as if it was delivered by the party himſelf z but if 
he has no authority, or does not purſue his authority, then it is otherwiſe. 
Perk. F137. 9 H.6. 37. 11 Ca. 28. 3 Ce. 35. Cre. Eliz. 167. 
And therefore if a deed, or the-contents thereof, be read or declared 
to a man that is to ſeal it, and he (being illiterate) delivers it to a 
ſtranger, and bids him examine it, and if it be ſo as it was read to him 
then to deliver ic as his deed, otherwiſe to re-deliver it to him again that | 
made it z in this caſe, if the deed be in truth otherwiſe than it was read, 
and yet notwithſtanding he to whom it was delivered, delivers it to him | 
to whom it was made, this delivery will not avail, neither is the deed Bf 
by this delivery become a good deed. Perk. F137. 9 H. 6. 37. -11 
C2. 28, 3 Ce. 35. 47 E. 3, 3. | 
If an indenture be made by A. and B. to C. and C. ſeals his part, and 
delivers it to 4, and B, but they do not deliver that part, &c. yet this 


And indenture made by a Dean and Chapter, and in their chapter- 
houſe they put their ſeal to it, and make a letter of attorney to J. S, 
to enter, and make delivery upon the land, which he does; this is 2 
good leaſe, but it is not good till it be delivered. Cre, Eliz. 167. 

If a deed-poll be made by A. to B. with mutual covenants from one 
to the other z B. delivers it firſt to A. then A. delivers it to B. this is 
good delivery to bind both parties, CS. Eliz. 483. | 

The deed of a corporation needs no deli 


ivery ; for when it is made 
by common conſent, and the common ſeal put to it, it is perfeQted. 
1 Leon. Coſe 119. | | , 
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"If «be writing of a prelentation by the patron of a Cierk to a church 
be ſealed, it needs not be delivered ; but the patron muſt be conſent- 
ing to the Clerk's taking and making ufe of it, or it will not be good. 


Yetv. 7. ne Eon ON of 5 

If a deed - poll be delivered by one of the parties to the other, and by 
kim re- delivered to the other; this ſhall be the deed of both of them. 

A 5 24 FN 
"If a lefſec for years grants his term by deed, and ſeals it in the pre- 
ſence of ſeveral perſons, and of the grantee himſelf ;- and the deed is at 
that time read, but not delivered z nor does the grantee take it away 
with him, but leaves it behind him in the place, and does not coun- 
termand it ; this is a good delivery in Jaw... Shetton's Caſe: C. Elia: 7. * 

And yet if a deed is written and ſealed in my name, and brought me, 
and I am deſired to deliver it as my deed, and | ſay, Do you ſuch a 
thing, and take it as my deed, otherwiſe not ;“ this is not my deed 
till the condition be performed. Cro. Eliz. 835. D D1W3F 1 


Vide further Com. Dig. Fait (a. 3.) Vin. Abr. Fair (i.) 


Secondly, Of the Delivery of a Deed, with Reſpeft to the 
Perſon to whom it is made. 8 as 


A deed may be delivered to the party himſelf to whom it is made, 4 
to any other by ſufficient authority from him ; or it may be deliver 
to any ſtranger; for and on the behalf and to uſe of him to whom it is 
jade, without authority from him. | | | 5 
But if it be delivered to a ſtranger withont any ſuch declaration, ing 
ention or intimation, unleſs it be in caſe Where it is delivered as an eſ- 
row, it ſeems this is not a ſuffictent delivery. And yet if an obliga- 
ion be made to the uſe of the third perſon expreſſed by the deed, and 
he obligor delivers it to him to whoſe uſe it is made, this is ſaid to bg 
delivery. © Dyer 162, 167, Perk. F137. Co. Lit. 36. | 
f a deed be delivered to the uſe of two, if one of them who is par- 
icularly named will agree to it, and if he will not agree, that the otheg 
hall be made acquainted with it, and one of them dies without being - 
privy to the deed, this will not be a good deed. Moor 448. RES 
And if a deed be delivered to a Wag to the uſe of him to whom 
is made, this delivery is good; and although he to whole uſe it is de- 
I'vered dies before notice or agreement, yet the deed is good; but it is 
ws where it is to take effect upon a condition precedent, Moor 


18. 
i a deed- poll be made by A. to B. with mutual covenants ; B. deli. 
ers it firſt to A. and A. afterwards to him; this is a good delivery to 
bind both parties. Cre. Eliz. 483. 3 | | 
If a deed be indented, and he who makes it ſeals and delivers his 
Part, but the other does not ſeal and deliver his part, yet he ſhall be 
ound by it. Oe. Elis. 212, 
| A ſtranger 
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A ſtranger may receive a deed.to the uſe of a corporation, without 


| Thirdly, Of the Delivery of the Deed, with Reſpeft 40 the 


a letter of attorney, and their ſealing of the counterpart. of it will 
amount to a ſufficient agreement to it, Co. Elis. 862. . 
If one grants a rent to a college in fee by deed, and delivers the deed 
to a ftranger to the uſe of the college, and the college ſeals the counter. 
part of the indenture; in this caſe, it was held, that the ſtranger. wight 
receive thedeed to their uſe, without any letter of attorney, and that 
their ſealing of the counterpart was an agxgement and confirmation of it, 
Cro. Car. 862. by | u SORT 


Time. 0 


If a deed be delivered before or after the day of the date of it, yet it 
is good enough; but if it be delivered before it be ſealed, it is good for 
nothing; and where it is delivered before the date, yet in the pleading 
of it, it muſt not be ſo ſet forth. z C. 4. Plow. 492. 5 Ge 11). 
A deed takes effect by the delivery, and it is not material whether the 
delivery be before or after the date; if it is delivered before the date, 
and one of the parties dies before the date, yet the decd is good; for 
though the party is eſtopped to plead the deed to be delivered before the 
date, yet the jury may ſay the truth, 2 C. 4. 6. 

If no time be thewn of the delivery, it ſhall be taken to be delivered 
at the time of the date of it. 3 Leon. Caſe 225, 357. 8 
If a deed be dated 5th November 23 £/iz. and is not ſealed or deli- 
vered till the 18th November 26 El:z, yet it is good ; and he who made 
it may not plead nen ef fachum to it; but if. there be occaſion, perhaps 
by a ſpecial plea he may help himſelf. Cro. Fac. 136, 

If a deed be made by two, and one delivers it one day, and the other 
another day, this is good: and prima facie, every deed ſhall be intended 
to be delivered the day of the date of it. Latch 61, 

If an obligation be made with a condition to do ſomething by a day, 
and the obligation is not delivered at the time, ſo that it is now. impolli- 
ble to be done: in this caſe the condition will be gone, and the oblige» 
tion ſingle. Yelr, 35, 138. | 1 

A deed takes effect by the delivery, and be the delivery before or after 
the date, it is not material; and if delivered before the date, and one 
of the parties dies before the date, yet the deed is good. 2 Co. 4. 

If three ſeal a deed at one time, and a fourth at another time, and then 
it is delivered by them all, it is not the deed of any of them till the de- 
livery, + Cre. Car. 263. | 
* If an obligation be dated the 1ſt of May, and the 1 of June follow- 
ing the obligee makes a releaſe dated the 1ſt of March, and delivers it 
the 1ſt of June by this the obligation is not releaſed. Cro. Elis. 14. 


Fourthly, 


be 


ly, 


Deeds in general. 


* 
5 . 
1 —— 7 > 8 N F 
— » | — 
. , * 
- 


Fourthly, 07 delivering Deeds, with Reſpect to the Place.” 


The delivery of a deed is always intended to be in the place where it 
is made. Pla. 491. | x 

If a man pleads a releaſe, or other deed made at ſuch a place, vis. 
at D. in the county of M. he ſhall not ſay it was delivered at any other 
place than where it bears date. Perk, F 150, TO +1 

And therefore if an action of debt be brought by adminiſtrators, and 


| they declare that the adminiſtration was committed to them in London, 


and the letters of adminiſtration hear date in another place, and in ano- 
ther county, the declaration ſhall abate ; for he who pleads 2 deed is 
not to vary from the place where it bears date; but he againſt whom a 
deed is pleaded may ſay it was made by durels of impriſonment at ano- 
ther place and in another county than it bears date. Perk. 5 151, 


Fifthly, Of delivering Deeds, with Reſpef to the Order 
and Manner of the Delivery. © | 


If I have ſealed my deed, and after I deliver it to him to whom it is 
made, or to ſome other by his appointment, and ſay nothing; this is a 
good delivery. | alt ö 

So if I take the deed in my hand, and uſe theſe or the like words, 
Here take him, or this will ſerve ; or I deliver this as my deed, or I deli- 
der him to you; theſe are deliveries, | | 

Soif-I make a deed of land to another, and being upon the land, I 
deliver the deed to him in the name of ſeiſin of the z this is a good 
delivery. | S apt nd 

If . throws a writing on a table, and ſays nothing, and the 
py takes it, this does not amount to a delivery, unleſs it be found to 

ave been put there with intent to be delivered to the party. Ou. 95. 
r Leon. 190, And if a patron draws a preſentation in writing, and puts 
his ſeal to it, and leaves it in his ſtudy, and the perſon for whom it is 
intended gets it without the privity or licence of the patron, and brings 
it 5 N and is thereupon inſtituted and induced, yet it is all 
void, eV. 7. | | 2 b 12 * 

If one ſeals and delivers a deed to L. to be delivered to the obligee, 
who refuſes it, but L. leaves it at the place; this a good delivery, and 
a good deed. Anderſ. Coſe 8. Dy. 1. 5 Ce. 119. Ne fe” 

And if one who has a right to land in the county of L. is out of poſ- 
ſeſſion, makes a leaſe, and delivers it by letter of attorney to the attor- 
xey, to the uſe of him to whom it is made; the leſſor enters into the 
land, and according to his warrant delivers it; in this caſe the leaſe is 
void, becauſe delivered in the county of L. when he had nothing in 
the land: and yet it was held, that although the firſt delivery was void 
to paſs a thing, yet it was his deed, and the ſecond delivery was void. 
Gro, Eliz, 483. T7491 | * 


Deeds in general. 
If a corporation makes a deed to J. S. and a letter of attorney to J. D. 
to deliver the deed and the poiſefſion, (then in the hands of two tenants) 
the attorney enters into the poſſeſſion of one of them, and there deli - 
vers the deed, and afterwards he does the like in the poſſeſſion of the 
bother this is without queſtion good for the land in the poſſeſſion of the 
firſt, and ſo for the other, if they be only tenants at will; but if te- 
nants for life or years, it is doubtfal, for a deed may not have a double 
delivery. Co. Eliz. 184, 
If a deed becomes void by difagreement, as where one covenants with 
i two covenantees to ſtand ſeiſedof land, and one of the covenantees git es 
m_ notice that he utterly refuſes, and thereupon the covenantor raſes out 
I his name every where, and puts in another name 3 this deed will not 
nail | be good without a ſecond delivery of it. Meer, Caje 448. 
H 1 Ihe delivery of a deed as an eſcrow, is where one makes and ſeals a 
| deed, and delivers it to a ſtranger until certain conditions be performed, 
| and then to be delivered to him to whom the deed is made to take effect 
Sil as his deed: Oo. Fac. 56. | 
| | And ſo a man may deliver a deed, and ſuch a delivery is gocd ; but 
in this caſe two cautions muſt be obſerved : | 
| Firſt, That the form of words uſed in the delivery of a deed in this 
KH manner be- apt and proper. | 
| Secendly, That the deed be delivered to one that is a ſtranger to it, 


it and not to the party himſelf to whom it is made. Lane 6. Nyer 24. 
|: Cre. Fac. 86. Crs. Eliz. B35, 884, 520. 1 
[ The words therefore that are uſed in the delivery muſt be after this 
it manner: I deliver this to you as an eſcrow, to deliver to the party as 
my deed, upon condition that he deliver you 3 for 
mez“, or © upon condition that he deliver up the old bond he hath 
* of mine for the ſame money,” or as the cate is. Or elſe it muſt be 
thus: I deliver this as an eſcrow to you to keep until ſuch a day, 
| Ec. upon condition, that if before this day he to whom the eſcrow 
4 i is made ſhall pay to me ten pounds, or © give to me horſe, to en- 
i | *« feoff me of the manor of Dale, (or perform any other condition) that 
1 then you ſhall deliver this eſcrow to him as my deed.” Kehw. 88, 
i 11 ew 12. Perk, 140. 9 Ci. 137. C. Lit. 36, 48. 3 C. 835. 


But if when I ſball deliver the deed to a ſtranger, I ball uſe theſe or 
the like words ; ©* I deliver this to you as my deed, and that you ſball 
deliver it to the part), upon certain conditions ;“ or I deliver this 
to you as my deed, to deliver to him to whom it is made when be 
„ comes to London;“ in theſe and ſuch like cafes the deed takes etfeft 
2 the party is not bound to perform any of the conditions. 
Cre. Fac. 85. C | 

An hoo muſt be delivered to a ſtranger ; for if I ſeal my deed, and 
deliver it to the party himſelf to whom it is made as an eſcrow, upon 
certain conditions, &c, in this caſe, let the form of the words be what it 
will, the delivery is abſolute, and the deed ſhall take effect as his deed 
preſently, and the party is not bound to perform the conditions; for i 
traditionibus chartarum non quod dictum ſed quad fadtum off inſpicitur. 
Fitz, Faits and Feoffments 4, 13, 15. Perk. 5 140, 141, 142, 138, 143. 

But in the caſes before, where the deed-is delivered to a ſtranger, and 
apt words uſed in the delivery thereof, it is of no more force until the 
conditions 
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== performed, than if I-bad made it and laid it by me, and BOT 
conditions be performed, than ha it an it by me, A 
not delivered it at all; and therefore in that caſe, although the party 
gets it into his hands before the conditions be performed, yet he can 
make no uſe of it at all, neither will it do him any good. 4 

But when the conditions are performed, and the deed is delivered 
over, then the deed ſhall take as much effect as if it were delivered im- 
mediately to the party to whom it is made z and no act of God or man 
can hinder or prevent this effect then, if the party that makes it be not 
at the time of making thereof diſabled to make it, He therefore that is 
truſted with the keeping and delivery of ſuch a writing, ought not to 
deliver it before the conditions are performed, and when the conditions 
are performed, he ought not to keep it, but deliver it to the party ac- 
cording to the authority to him given. 3 C. 35. Fitz. Faits and Feoff- 
ments 13. 

For Z may be a queſtion, whether the deed be perfe& before he hath 
delivered it over to the party according to the authority given him. 

Although an eſcrow is well delivered into a third man's hand, yet if 
either of the parties to the deed dies before the conditions be performed, 
and the conditions be after performed, the deed is good, for there was 
traditis inc brata in the lifetime of the parties, & poſtea conſummata ex. 
i/ens by the performance of the conditions, it takes effect by the firſt 
delivery, without any new or ſacond delivery, and the ſecond delivery 
is but the execution and conſummation of the firſt delivery. And 
therefore if an infant or woman covert deliver a deed as an eſcrow to a 
ſtranger, and before the conditions are performed the infant is become 
of full age, or the woman is become ſole, yet the deed in theſe caſes is 
not become good z and if ſhe be ſole at the firſt, and covert at the laſt, 
yet it is good, and not avoided by the marriage; and yet if a diſſeiſee 
makes a deed purporting a leaſe for years, and delivers it to a, ſtranger 
out of the land as an eſcrow, and bids him enter into the land, and 
deliver it as his deed, and he does fo, this is a good deed, and a good 
teaſe; ſo that to ſome purpoſes it has relation to the time of the firſt 
delivery, and to ſome purpoſes not. 3 Co. 35, 36. Perk. Fg, Vide 
further Viner's Ar. Fait. (M.) (O.) | KOO 

In caſe where a deed is merely void, and takes no effect by its firſt 
delivery ; as where a woman covert ſeals and delivers a deed, or the 
like, and ſhe after being ſole, after her huſband's death delivers the deed 
again, in this caſe the deed is become good. BP REDS res 

So where a deed originally good doth become void by matter ex 92, 
fats, as by breaking the ſeal, or the like, if the party to the deed ſeals 
and delivers it again, by this means the deed is become good again, 

But regularly there may not be two deliveries of a deed, for where 
the firſt delivery takes any eſfect at all, the ſecond delivery is void. 
1 H. 6. 24. | 

refore it is held, that an int, ora man by dares of impri- 
ſonment, makes, ſeals and | ys Sc. (in which caſes the 
deed is not void but voidable) and after the infant being of full age, ot 
the man impriſoned being at large, delivers this deed again the ſecond 
* this 8 * is void, . debile 8 allit opns, Perk. 

154. 5 119. O. Eliz. - ver 51. inet s Abr. Fait. 
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An indenture may be bipartite, tripartite, 9 ite, quin ite, 
Cc. &c. — 9 — forthe & 
v 


So if a man be di ſſeiſed, and makes a leaſe for years in writing, and 
delivers the deed, and after delivers it upon the ground z this ſecond 
delivery is void, for the firſt delivery made it his deed z but if he hid de. 
livered it as an eſerow to be delivered as his deed upon the ground, 
this had been a good ſecond delivery. Co. Lit. 4838. 
Although a writing or eſcrow that is not ſealed and delivered in man- 
ner as aforeſaid, may not be uſed nor pleaded as a deed, yet it may ſerve 


and be uſed as an evidence and proof of the agreement contained there. 


in; and whatſoever may be done by word without writing, may mnch 
more and better be done by writing unſealed or ſealed, though it be not 
delivered as aforeſaid. | ene 


\ 


Of the ſeveral Kinds of Deeds and 
eee 554 4,0. e 


The Difference between a Deed and a Will or 7. i: 
| | tament. | | 


A DEED is an inſtrument in writing, ſealed and delivered to prove 
the a ent of the parties to what is contained therein. 
And a will, deviſe or teſtament, is a direction for the diſpoſition of 
a perſon's effects after his deceale. | | h | 
The former takes effect on the perfeQing thereof, and the latter on 
the death of the teſtator. n 87 | 


Of the ſeveral Kinds of Deeds, in Reſpeft to their exterior 
| Form. eh 
Al deeds are either indented or poll. 


'An indenture (or deed indented, by being unevenly cut on the top or 
fide) uſually begins with theſe words ; This [ndenture ; yet it may be an 


 ndentute in law, though theſe words are omitted ; but if the deed be 
not indented, it will only operate as a deed-poll, notwithſtanding it may 


begin, This Indenture, &c. 

An indenture was anciently called Charta Cyrographata wel Commit, 
becauſe each party had his part. ide. Mad. Form. Angl. Di ſſert. p. 28. 
Black. Com. p. 295. Vel. II. Com. Dig. Fait. (c. 1.) | TY 


% 
* 


, 


granted, St. But a/ deed-polt is 'utually made in the firſt perfon'z yet | I 4 
if it de in the third perſon, it is goo e. MN 
And though the feoffor, doner,” or leſſor, only ſeals the part of 4 


indenture running in the third perſon belonging to the feoffee, donee ot 
leſſee, the indenture is good; for if the feoffee, donee or leſſee, never 
ſeals the counterpart belonging to the feeffor, Oc. he has an intereſt” in 
the eſtate, being made party to the deed in the beginning. 
But if the indenture is made in the firſt perſon, mention muſt be made 
in the deed, that the feoffee, c. has put his ſeal 3 and he muſt put 
his ſeal accordingly to make himſelf party to the deed : for he is not 
party to the deed, (being made in the firſt perſon) but only by the clauſe 
that he put his ſeal thereunto, | | 
All the parts of a deed indented in judgment of law make up but 
one deed, and every part is of a8 great force as all the parts together; 
and they are eſteemed the niutual deeds of either party, and either par- 
ty may be bound by either part of the ſame; and the words of the 
indenture are the words of either party. þ NE. 1 ; f 
And although they be ſpoken as: the words of one part only, yet 
they are not his words alone, but may be applied to the other party if 
they mote properly belong to him; for every word that is doubtful 
ſhall be applied and expounded to be ſpoken by him to whom they 
vill beſt agree, according to the intent of the parties: and they ſhall not 
be taken more ſtrongly againſt one, or beneficially for the other, as the 
vords of a deed-poll all: if cherefore A. by indenture enfeoff H. upon 
condition, and then enters for the condition broken ; in this caſe it hath 
been held, tha: A, in his pleading may ſbew forth the deed that he him. 
ſelf ſcaled, and this is fufficient. ee 5 
And therelore it is alſo thought, that an indentute made in the firſt 
perſon is as good in the law as àn indenture made in the third "perf; | 
when both the parties have to this put their ſeals 3 for if an indenture f 
made to the third perſon, or in the firſt-perſon, mention be made that the . 
grantor only has put to his ſeal, and not the grantee, then the indenture * 
is only the deed of the grantor z but when mention is made that the 
grantee alſo has put his-ſeal to tlie iudenture, ic ſhall be ſaid to be the 


deed of them both, | | | 2 — 9 
And although both parts of an indenture are but as one part, yet the N 
deed of the grantor, feottor, &c. is the principal, and the other ate but 2 
counterparts, | ESA: SEE: ry e 3 
And therefore if the leffor ouly ſeals, and not the leſſee, yet it is = 
good as if both had fealed; and i 
Vor. III. FAA IJ. 


Bow be any difference between the 
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parts, the counterparts ſball be made to agree with the principal, and it 
| ſhall be deemed the miſpriſion of the clerk. | 
But now it is cuſtomary in ſome deeds, and very proper, to make all the 
parts owginals, by all the parties ſigning, ſealing and delivering each part. 
This deed is the ſtrongeſt kind of deed of the two, for this worketh 
an eſtoppel, 7. -. it bars and concludes either party to ſay or except 
any thing againſt any thing contained in it; for if a leaſe be by inden- 
ture, both parties are concluded to ſay that the leffor had nothing in the 
land at the time of the leaſe made; ſd that if the leſſor happens to have 
the land afterwards by purchaſe or deſcent, the leſſee may enter upon 
him by way of concluſion, and the leſſee by eſtoppel ſhall be forced to 
pay his rent: but it is otherwiſe of a deed-poll, for this is commonly but 
of one part, which is ſealed by the feoffor, leſſor, Q. only; and this 
ſhall be expounded to be the ſole deed of the feoftor, leſſor, Sc. and the 
words therein contained ſhall be ſaid to be his words, and ſhall bind him 
only, and be expounded altogether in advantage of the feoffee, leſſee, 
Sc. and againſt the feoffot, letior, Sc. and does not work any eſtoppel 
azainit either party. | 

Sed guere as to the ſeoffor and l. ſſer. In C. Lit. 47. 6. it is ſaid, if 
the leafe be made by deed indented, then are both parties concluded; 
but if it by deed-poll, the ieee ſhall not be eſtoppel to ſay, that the leſ- 
ſor had nothing at the time of the leaſe made; whereby it ſeems to be 

1 that the leſſar ſhall be eſtopped. Vide Hil. Sbep. Touch. u. 1. p. 52. 
ut if a deed be indented or poll, and there be therein reciprocal co- 
venants between them from one to another, although there be but one 
| t, yet if each of them ſeals and delivers it one to another, this is good 
or both parties z and each of them that can get the deed into his band to 
ſhew or plead, may take advantage thereof againſt the other ; and in this 

| Caſe the deed is uſually kept by one indifferent between them both. 

A. enfeofls B. of a manor, rendering for certain cloles, parcel of the 
manor, fixty pounds rent per annum, and A. aſſigned the rent to C. by 
bargain f te inrolled 3 F. delivered the counterpart, ſealed by hin, 
to C. who loſt it, and A. found it and tore it. C. brought an action 
againſt J. for tearing the counterpart; upon which it was held by all 
the Judges but the C. ]. that this being only a counterpart, and not be- 
ing particularly granted, did not paſs to the plaintift ; but the Chief 
Juſtice held, that this counterpart waited upon the intereſt, and is 
good evidence for it. Yelv, 223. | | | 

In cw? can” a counterpart of a ſettlement in tail was admitted as ſuſ- 
ficient evidence that there was ſuch a ſettlement, and a conveyance w# 
decreed accordingly. Frec. Clan. 116. | 


Duplicates. 


There were two patentees of the ſame office for their lives; one where- 
of had the real patent, and the other had only a duplicate: the principal 
patent was wrote per warrantiam de privats ſigillo auftoritate parliamenti, 
and a little under the ſeal of the other was wrote the word duplicate z he 
that had the principal patent ſurrendered it in the abſence of the other 
patentee, who was beyond ſea, and took a new patent to himſelf and 


opinions, that when the principal patent was cancelled, the force of the 
duplicate was gone in law; becauſe no title could be made by this pa- 
tent, becauſe it was granted and ſealed by the Chancellorat his pleaſure, 
and without any warrant from the King ſo to do. D, 179. . 

Per Holt C. ].—If a fine be levied by baron and feme of lands which 


declare the uſes thereof, and afterwards this deed. is loſt, and then ano» 
ther is made to the fame effect, and dated as the firſt, that deed is ſufſi- 


A perſon who had a large eſtate, ſettled the greateſt part cf it, and 


he had none leſt to make out the title to the reſidue, The vendor mov 

the Court of Chancery, that the parties to the conveyance to him might 
be ordered to execute a duplicate of the conyeyance to be kept by him, 
ard Keeper Ag 4: laid, he looked upon it to be within the covenant for 
further atfurance z and ordered that a duplicate ſhould be executed, but 
that it ſhould be indorſed upon it, that this was only a duplicate, Bur 
he matter being moved again by the other fide, the order was diſcharg- 


10 in it. Ar. Ca, Eq, 166, . 
Deeds Poll, 


A deed-poll is that which is plain without any indenting, when the 
parchment or paper is polled or cutven, | W 

This was anciently called Charta de una parte ; for it is ſinglę and but 
ne, which the feoffee, grantee or leſſee, for the moſt part hass. 


is alledged to be indented, It commonly begins thus; To att Pro- 
LE to whom theſe preſents ſhall come, &c. or 6 ALL Men by theſe 
eſents, &c. In this deed-poll a leſſee is not eſtopped or concluded to 
ead, that the leſſor had nothing at the time of the leaſe made; for the 
ſor only puts his ſeal to it, and delivers it only as his act. n 

If a defeaſance of a ſtatute be indented, yet it is but in the nature of 
deed-poll, and the words of the defeaſance are the act and words of 
e conuſee only; and if the conuſor and conuſee deliver a ſeveral deed 
one another, and there is a yariance in any material point,” it ſhall be 
pounded according to the deed delivered by the conuſee, 2 And. 58. 
If an indenture- be made between parties, it is in nature of a deed- 
ll, and thereby the party may covenant with a ſtranger, 2 Lev. 74. 
A, by a deed-poll covenanted with H. to ſell him land for two hun- 
d pounds, and B, by the ſame deed covenanted with A. to pay the 
ney. B. ſcaled and delivered it as his deed to A. and fo did 4, 
B. This was adjudged the deed of both A. and B. and he that hay 
my have covenant againſt the other on breach, 2 And, 30, 


"Ty. F 


another perſon, and the firſt patent was cancelled: it was ſeveral perſons 


he has in right of his wife, and there is a deed made at the ſame time to 


cient to declare the uſes of the fine. Heli“: Rep. 735. . 
conſtrained himſelf to deliver all the deeds to the purchaſer, by we | 


d ; becauſe the decree bei ag once executed, the court had no more to 


Ever; deed that is pleaded ſhall be intended to be a deed-poll, unleſs 


e. 
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I hut Conveyence muſt be by Indenture, and not by Deed- 


Buy fiat. 279 H.8. . 16, No manors, lands, tenements or other 
hereditaments, ſhall paſs, alter or change from one to another, whereby 
any eſtate of inheritance or freehold ſhall be made or take effect in any 
perſon or perſons, or any uſe thereof to be made hy reaſon only of any 
argzin and ale thereof, except that the ſame bargain and ſale be made 
by writing in leuted, ſealed and inrelled. © © ir i 
And by ſtat. 32 H. B. c. 28. All leaſes of any manors, c. by writ- 
ing inelente l un der ſea}, for term of years or life, or any perfon of full 
age, having any eſtate of inheritance either in r N in fees tai 
in their own right, or in the right of their churches or Wives, or jointly 
with their wives, or any eſtate of inheritance made bh. fore the coverture 
or after, ſhall be good and effectual in the law againſt the leſſors, their 
wives, heirs and ſucceſſors, and every of them. 
And by ſtat. 13 Eli». c. 7. A bargain and ſale of a bankrupt”; el. 
tate muſt be by deed indented and inrolled, | 
And by ſtatute 43 £/15.c. 11. Where the Queen or her ſucceſſors is 
or ſhall be owner of the frechold of the ſoil of watte or common (propoſ- 
ed by this act to be drained and recovered in the Ille of Ely, and the 
counties of Cambridge, Huntingdon, Northampton, Lincoln, Norfolk, 
Suffolk, Suſſex, REitex, Kent and County Palatine of Durham) the mo! 
part of the commoners in ſuch ſoil may contract, bargain, aſſigu and ſe 
forth part of their common therein, to any perſons who will undertake 
the drainipg; which ſhall bind all the ſaid commoners, their heirs, exc: 
cutors or aſſigns, and all others that ſhall hereafter, by reaſon of any d 
their teſidence, claim any common of paſture in the {id waſtes or cam. 
mon grounds wherecf the ſoil belongs to the Queen, of and for all char 
intereſt or claim of common thercin ; to hold according to the true jt 
tent and effect of ſuch contiact, bargain, alignment and conveyance, 
by wnting indented, !aled and deli ered by the moſt part of ſuch con- 
moners as ſhall be mæde between the moſt part of ſuch commoners ant 
ſuch undertakers : but ſhall not in any fort be of any effect or valid; 
againſt the Queen, her heite, ſucceſſors or alſigus, or their eſtates in the 
ſoil thereof, except ſuch canveyances be by writing indented in parck 
ment, and one part thereof under the hands and ſeals of moſt part of the 
commoners ſo con:racltiag the ſame, certified into Chancery, if the paſt 
or ſoils {tall be of the poſeſſions of the Queen's crown of England; at 
except her Majeſty's royal conſent, be obtained thereunto, and {ignite 
by and under the Queen's Privy Seal, or Great Seal, and inrolled in tit 
Queen's ſaid Court of Chancery; and afier ſuch aſſent ſo had, ſigni 
and inrolled, then the ſame contracts and covenants ſhall be | 
available to all and every ſuch undertakete, their heirs and aligns, agaiok 
the Queen's heirs and ſucceſſors, according to the proviſions, agreeme! 
and covenants ſo aſſented unto by the Queen, her heirs and ſuccefſonj 
and where they are of the poſſeſſion of the Duchy of Lancaſter, and th 
the ſaid contract, bargain, aſſignment of or from the vets ſhall not u. 
of any effect or validity againſt the Queen, her heirs, ſucceſſors and® 
hgns ;z except ſuch contract and bargain touching the premiles, —. 
| | | | | athznme 
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aſſignment and ſetting forth of ſuch part to the ſaid unde rtatert vo hold in 
ſeveralty, be by writing indented in parchment, fealed and-deliveted by 
the laid commoners, or the moſt patt of them, and the ſaid undertakers, 
and one part thereof, certified under the hands and ſeals of the moſt part 
of the commoners, into the Queen's Court of the Duchy of Lancaſter for 
the time being, and her Majeſty's royal conſent under the ſeal of the 
ſaſd Duchy obtained thereunto, and there inrolled in that Court ; which 
W conſent royal being obtained for the foil of ſuch waſte, being of the poſs. 
ſeſſions of the Crown, and under the'ſeal of the ſaid Duchy, of the 
Queen's ſoil of ſuch waſte as are of thoſe poſſe ſſions, the ſaid undertakers, 
and their heirs and affigns, ſhall and may enjoy in feveralty-the ſoil of ſo 
much waſte and common as was ſo contracted for, aſſigned and ſet forth 
by the moſt part of the Queen's commiilioners, in ſuch-tort and quality as 
the ſaid undertakers ſhall hold and enjoy the intereſt of common, to all \ 
intents and p fe nf on or bb re pan ws wes, £5 

Provided always, that this act, nor any therein contained, ſhall not | 
extend to the impairing, diminiſhing, letting, taking away or extingoiſh- 
ing of the intereſt of commoners, br. any of them, ot of the lords ot owns: 
ers of the ſoil, of, in or to any part of the reſidue of the waſte of com · 
mons which is not or ſhall not be ſet᷑ forth or ailigned to the undertakers, 
nor to any franchiſes or liberties, or waif, ſttay, lect, laweday, not 
other liberties to be uſed or taken in the part fo to the ſaid undertakers 
alligned z but that as well the commoners and lords and owners of that 
ſoil, ſhall and may enjoy their commons in the refidue thereof; and the 
Queen's Majeſty, her heirs and ſucceſſors, and the lords and owners, _ 
ſhall and may have and enjoy ſuch liberties and franchiſes in ſuch their 2 
part as |:eretofore was lawfully uſed, and as they or any of them ſhould 
or might have done, if this act, or tuch contract, bargain. and aſſign- 
ment, had never been. ö x 


Provided always, that this gi or any thing therein contained, ſball 


4 


ot extend either to any bargain, ſale, agreement, grant, conveyance 
r allurance, or tothe inning, draining or laying dry, of any commons, 
arſhes or ſurrounded grounds, whereby or by means whereof any of the 
havens or ports of the realm may be in any ſort annoyed, 1mpaired or 
indred, nor to any grants within eight miles of Yarmouth, or {ix miles 
pf Lynn in Norfolk. es hae ev 

Nite ; the preceding "clauſe of this act relates to contracts, Ec. made 
concerning the waſtes and commons of which the ſoil belongs to ſubjeQs; 
but it does not direct ſuch contracts, c, to be by deed indented. The 
clauſe of the a is as follows: | | ago ty 
It is enacted, that the lord or lords, as well bodies politic or corpo- 
rate, as any other perſon or perſons whatſoever, of all and every the 
waſte and commons as atoreſaid, and the moll of the commoners for their | 
particular commons, and likewiſe the owners, and ſuch as have or ſhall 
have intereſt in any ſeveral ſurrounded grounds lying within or near the 
lame, may contract or bargain for part of ſuch commons, waſtes and 
leverals aforeJaid, with ſuch perſon and perſons which will undertake 
the draining and keeping dry perpetuually the ſeveral waſtes or commons 
of that quality z. which concraQ, and bargain and conveyances thereupon 
made, ſhall be good and available in law to all conſſructions and pur- 
poles againſt the laid lords cf the ſaid foil, and owners of ſeverals, and 
weir hairs, ſueceſſots aud ailigns, and all the commoners, and ſuch a 


ball 
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ſhall or might have common or intereſt there afterwards, according to the 
contracts, covenants, proviſions and agreements in thoſe conveyances to 
be ſpecified,. and for ſo, much of ſuch commons, ' waſtes or ſeverals, as 
ſhall be-ſo contracted or conveyed ;" to hold and enjoy in ſeveralty, to 
fuch perſon or perſons, his or their aſſignee or aſſignees, as thall or have 
undertaken the ſame, in ſuch manner and form as his or their eſtates and 
intereſt are or ſhall be, by or upon ſuch contracts or agreements, by 
ſuch conveyances limited or appointed. | j 
There are three kinds of perſons who may make leaſes for three lives, 
c. but they muſt be by deed indented, and not by deed-poll z wie. (i.) 
Any perſon ſeiſed of an eſtate- tail in his own tight. (2.) Any perſon ſeiſ- 
ed cf an eſtate in fee-fimple in the right of his church. (3.) Any huſ- | 
band and wife ſeiſed of any eſtate of inheritance in fee-ſimple or fee-tail 
in right of his wife, or jointly with his wife before the eoverture or af- 
ter, 4#2. the tenant in tail by deed to bind his ifſue-in tail, but not the 
reverſion or remainder ; the biſhop, c. by deed without the Dean and 
Chapter, to bind his ſucceſſors ; the huſband and wife by deed to bind 
the wife and her and their heirsz and theſe are made good by the ſta- 
„ 
The ſev $0 $ and inſtruments are to be patti- 
cularly treat in the following order?r 
| i Aſn ; 5 4 : | 4 
Bargain and fate, 
' Bonds or obligations. 
Cn fir mat ions. 
Covenants to fland ſciſed. 
' Declarations of uſes. 
Defeaſances. 
Exchanges. 
*  Feeffments. 
_ | a 
Its. | . 1 
, — ee e. 
Leaſes. 9 
© Leaſe and releaſes rn 
Mertgages. | 0 Fas gh 
Recoveries. TOO, 
= | 4 Releaſes. 4 | as 
"©  Revocations and new declardtions. 
 _ Statutes. | 


"With axd ufleneats, OO 
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jo Of Aſenments. 


Idas at. Aſſignment is, and who are the Aſfignor and 
E Aiynee. | 


N aſſignment is the transferring a right or intereſt which one has 
A in a thing to another perſon, | : 

The 1/ienor is he who makes the aſſigument, and the a is the 
perſon to whom it is made. Te | 7 


Things requifite in an Afigument. 


No confederation is neceſſary in an aſſignment by tenant for years for the 
tenure and attendance, and being ſubject to forfeiture and 22 of 


4 rent (if there were any) are ſufficient to veſt an uſe in the aſſignee. 
- Mad. 26 . ; | ; | 
An agent is uſually made by the words given, granted, affigned 
and ſet Vere | 


Covenants in an aſſignment are necefſary; 7 

Firfl, On the offigner*s part, to ſave harmleſs fiom former grants and 
incumbrances, Ec, for the delivery of evidences and writings z that the 
aſſignor has power to grant and aſſign ; that the aſſignee may peaceably 
enjoy ; and for further aſſurance, Wc. 2 * 

Secendly, On the affignees part, to pay the rent; to perform cove- 
nants, Ec. TY, 


Vide ante of things neceſſarily incident to a good deed. 


Of what an Affgnment may be made or not. 


There may be an aſſignment of lands given in fee, for life or year; 
of a mortgage for years forfeited, the mortgagor being made a party and 
confirming the aſſignment ; of an annuity, . rent-charge, judgment, fla 
twe, &c. Woods Inſt. N 2.c. 3. | 

Where a perſon has a term for years, he cannot grant and aſſign the 
ſame over, unleſs he has actual poſſeſſion; but if he has not, then it muſt 
be by ſealing of the deed upon the ground. Curter 161. Cre. Elie. 
483, 446, 447. 1 Lev. 47, 270, 271, 272. 3 Lev. 87, Daliſon 81. 

If a deviſee in remainder of a term, artioles for a valuable confidera- 
tion toyſell it 3 this is a good aſſignment in equity, and the deviſee in re- 

is afterwards but a truſtee for the purchaſor. Mill. 574. 3 
1 | : ; A tight 
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A tight of entry; or thing in adi an, or cauſe of ſuit, or title for con- 
dition cer cannot be grant d or aſſigned over. f 
An authority or truſt cannot be afligned over unleſs it be granted to him 
and his aſſigns. Perk. 5 99. 4, 1. 85. Finch 16, 17, 31. And 
then it 8 in writing TY 

A psſſioiliry is not aſſignable in equity, for that which is a rule of law 
(the Lord Keeper ſaid) is a rule in equity. 2 Fern. 563. But it may 
be releaſed ; for it is unreaſonable there ſhould be an incumbrance on a 
man's eſtate, that can no way be diſtharged. GH... 

Yet an afliznment of centingert intereſt which the huſband has in right 
of the wiſe, or a p:/ibility of a term, though not good ſtrictly by way 
of offignment, yet will operate as an agreement where it is fora v uable 
conſideration. 2 Hill. G68. on. Ea: 
A. poſſeſſed of a term ſettled it in truſt to the uſe of himſelf and his 
wiſe for life, remainder to the uſe of ſuch ifſue of the huſband and wit 
as he ſhould by will appcint, he by will ſettled it on Z. his ſon, who 
in the life-time of his mother aſſigned and releafed it to C. to whom the 
truſtees likewiſe afligned their intereſt; and it was held Py the court, 
with the advice of the judges, that though a grant of a future poſſibi- 
lity is not good in law, yet a poſſibility of a truſt in eduity may be 
good; and that it was the rather ſo in this caſe, becauſe the truſtees 
joined in it. 1 Chan. Rep. 29, DEM ; 

A thing in actien, as a bond, à juſt debt, Ec. is vulgarly ſaid to be 
aſſignable over; and aſſignments are ſometimes made of them; but the 
very form uſed in ſuch caſes (except in caſes of bankrupts, ut infra) 
ſbew them not to he aſſignable in their nature; for as the atlignee cannot 
ſue for the ſame in his own name, a letter of attorney. is added in the 
ſame deed, impowering the aſſignee to receive the debt, c. or to ſue 
far it in the name ,of the aſſignor; ſo that in reality it amounts to little 
more than a letter of attorney to ſue in his name. tots - 

But the paper, parchment and wax of a bond, c. may be aſſigned 
over, and the aflignee may keep or cancel it. Co, Lit. 232, 4. 6. 

Although a ce in adio cannot be aſſigned to a common perſon, yet 
It may to the King, and he or his grantee or aſſignee may ſue for it in 
their own name. ill. 252, 253. Vide Lucas 2454 | 

And though a cheſe in ain is not aſſignable (i. e. to commen perſons) at 
law, yet it is in equity, where the huſband may aſſign it alone, as he may 
any other part of the wiſe's perſonal eſtate. 2 Will. 608, 

By a ſettlement of lands, a ſum of money was to be raiſed for daugh- 
ters portions 3 one of the daughters married and died before her portion 
was paid, whereupon the huſband took adminiſtratiowto her, and made 
an aſſignment of all his intereſt in that portion to his ſon whom he had by 
a former wite : the ſon by this title, after his father's death, ſued-in 
equity for the money, Defendant inſiſted, that though choſes in ain 
might be aſſigned in equity, on à confideratign paid by the party who 
had the intereſt, and were recovered there by the aſſignee z yet in this 
Caſe the aſſignment being by an adminiſtrator, and not the perſon who 
had it in his on right, this, had never been allowed good. Per Lord 
Keeper: There is a great difference between the atlignment of the 
party and of the adminiſtrator, where the adminiſtrator is a-ſtranger, and 
haz no right but merely by the adminiſtration ; but here the adminiſtra- 


tion 
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tion was pro ſoma only, and the adminiitrator a right to the moneꝝ 
as che — or proviſion. for his wife; and it was iſpofable by the a 
hufhand as other money. Decreed pre Quer. 1 Cho. Ca, 169, 170 
Matters of eaſe and p!eaſure granted to a perſon cannot be atligned ; as 
to go to church over wy ground, to dine at my table, c. But, zene- 4 
rally ſpeaking, matters of profu may be granted over. ä g wy 4 0 N | 3 
The eſtates of bankrupts may be. aſſigned over by the commiſſioners, - "1 
and the aſſignees may bring actions relating thereto (as to recover their - 4 
debts, c.) in their own names. Stat. 4 far. I. c. Ig, 
Bonds given to the Lord Chancellor in order to procure a commiſſion | 
of bankrupt againſt a perſon, may be alligned if the party be not 
proved a bankrupt, | = | 2 5 RI 
The judge's certificate for taking and proſtciting felons to conviction, 
may be aſſigned over once. Stat. 10©& 11 Will. 3, c. 3. 
Bulls of exchange are allignable over, Lok | of 
And ſo are all notes whereby any perſon ſhall promiſe to pay another, 
or order, or bearer, the Money mentioned in tuch note. Stat. 3 & 4 
Buibionds may be aſſigned over by the Sheriff, Cc. Stat. 4&5 
Ann, c. 16. I: 
And Exchequer orders, ſtocks, &c. may be aſſigned or transferred 
from one to another by different ſtatutes, | | 


Ho far a Grantor or a Grantee, Laſſe, or his Affgns, 4 
are chargeable, before or after an Aſſignment made, with 
the Rent, &c. | Wa Ry Pol 


hs 


If a leſſee aſſigns over his term, the leſſor may charge the leſſee or 
aſſignee as he pleaſes z, but if he accepts the rent of the aſſignee (knows ' 
ing of the aſſignment) he has determined his election, and cannot after- 
wards have an action of debt againſt the leſſee for the tent due after the 
aſſignment. But a leffor ſhall not be forced to take the aſſignee for his 
tenant. 3 Co, 23, 24, 64. | 5 1 8 

By ſuch acceptance of the rent the leſſor extinguiſhes the privity of 
the contract, But after ſuch an acceptance he may have an action of 
Covenant for his rent. 1 Saund. 240, 24t. Cv. Fac. 5421, 334. Cre. 
Car. 518, & wide 4 Lev. 233. Carth. 178. ER i 

And although he refuſes td accept the aſſignee as his tenant, yet if he 
* r. e may afterwards charge him in an action for the rent. 
2 Saund. 18 1. | 

And if a leaſe be made for years rendering rent, with a condition, 
that if the leſſee aſſigns his term, the leffer-may-re-enter'; and if the 
leſſee aſſigns, the leflor receives the rent of the aſſignee, (not knowing 
of the aſlignment) it does not exclude the leflor of his entry F for' the 
leſſee ſhall not take benefit of his own fraud. 3 Ce. 64. * als 

And if a leſſee for years aſſigns over his term and dies, his executors 
are not chargeable with the rent due after his deceaſe. Ney's Max. 51. 

If a leffee Covenants for himſelf and his executors. (not aſſignees) to 
repair the houfe z covenant lies againſt the aſſignee though not named, 
it being for the ſupport of the premiſes demiſed. 5 Co. 24. 6. * 1 

| ce 
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eſſee covenanted for himſelf and his aſſigns to rebuild a houſe before 
ſoch a time, which he did not, but after the time expired he aſſigned 
the term ; this covenant does not bind the aſſignee, as it was broken 
before the aſſignment. Salk. 199. Geul/. No Cre, Eliz. 457. Mar 
399, 400. Aliter if broke afterwards. ' 1 Salk. 199. S. P. 8 Burr: 
1271 te 1273. in the caſe of the churchwardens of St. Saviours Southwark 
verſus Smith, where Lerd Mansfield ſays, the ſingle queſtion is“ he- 
* ther an «/jgnee is liable for a breach which he never committed.” It 
is certain he is not ; this breach was committed before his time, and 
the Covenant does not run with the land. Mr. Juice Deniſon and Mr. 
yr Wilmot concurred and obſerved that it was fo ſettled in the cafe 
Greſcot v. Green, f. 12. P. 3. B. K. 1 Salk. 199. 4 
An aſſignes of a leaſe rendring rent, after enjoyment of part of the 
term, made an aſſignment over For the reſidue of his term; on a hill 
brought againſt him to account for the rent for ſuch time as he held the 
lands, it was decreed that he ſhould be chargeable for ſuch time as he 
received the profits. Yern. 165. | 
In ſtrineſs of law in this caſe there was no privity of contract to 
charge the aſſignee z but by aſſigning his intereſt he cannot diſcharge 
| himſelf of the rent without tendering the arrears, and giving notice of 
the aſſignment, for till then he is liable in an adtion of debt. 1 Lev. 
215. and ſee above. 396 | 
So in an action of covenant likewiſe for the rent due before the aflign- 
ment. 1 Salk. 81. * 
But for rent which became due after the aſſignment, he is not liable, 
though he does not give notice of the aflignment. 1 Salk. 81, 2 Vent. 
229, 


Where the aſſignee of a mortgagor was obliged to pay the rent, 
though he never entred nor took poſſeſſion, but loſt the mortgage mo- 
ney. Vie 2 Vern. 374. - F 
By the ſtatute of aſſignments, (32 H. 8. c. 34.) *All perſons, their 
« heirs, ſucceſſors and afligns, who have any gift or grant of the king 
of any lands, &c. which belonged to any diſſolved monaſteries, &c. 
« and all other perſons being grantees or ( 1) aſſignees to or by any 
other perſon than the King, and the heirs, ſucceſſors and aſſigns of 
„every of them, ſhall and may have and enjoy like (2) drantigs 
, againſt the (3) lefſees, their executors, adminiſtrators and aſſigns, by 
entry for (4) non-payment of rent, waſte, and other forfeiture ; and 
* alſo the remedies by action only, for not performing of other condi- 
tions, Covenants or agreements contained and expreſſed in their 
<< leaſes or grants againf! leſſees and grantees, their executors, admi- 
* niftrators and aſſigns, as the leſſors or grantors, or their heirs or ſuc- 
„ ceſſors might if the reverſion of ſuch lands, Sc. had not come to 
the King's hands.“ | | 

1. Who are offignee; within this flatutr. A bargainee of 2 reverſion by 
deed inrolled, in conſideration of money, is an aſſignee within the 
tute. Co. Lit, 215. a. Godb. 162. 1 Roll. Rep. Bo, Owen 151. 2 
Bul/i, 18 1. 1 Leen. 252, Mecr 93, 98. Gs. Eliz. 833. 5 

| And if a leſſor grants his reverſion to the uſe of A. and his heirs, 4: 
| is an aſſignee within the ſtatute, Co. Lit. 215. 6. Mor 98. 4 Leu. 


27, 29. 2 
7 29. ie 14% 225 555 


Kinds of Deeds. 


2. Whe are intitled to the advantages and remedies in this flatute. The 
ſtatute is general. g. That the grantee of the reverſion" of every com- 
mon perſon, as well as the King, ſhall take advantage of conditions for 
non-payment of rent, Se. Co. Lit, 215. 4. | RY NODS.» 

A bargainee of a reverſion by deed inrolled, in conſideration of mo- 
ne v, is aſſignee within the faid ſtatute, but cannot take advantage to 

enter upon the lefſee for a condition broken without giving notice of the 
bargain and ſale, Co. At. 215. a. 6. Gedb. 162. 5 Co, 113.6. 1 

Rell. Rep. 80. Owen 152. 2 Bu. 181. 1 Leon. 252. Mor 93, 98. 

Cre, Eliz. 833. PSY NAS TELE — . 

Secus of a covenant. Godb, 262. Cro. Fac. 416. Bride. 130. 

The aſſignee of the reverſion of a copyhold eſtate ſhall take advan- 
tage of covenants upon this ſtatute* - 3 Lew. 327. 

A grantee for years of a reverſion on a leaſe for years may take benefit 
of a condition. Co. Lit. 215. a, | 

But a grantee of part of a reverſion ſball not have advantage of the 
condition, but he ſhall have the rent upon an apportionment. C. Lit. 
215. . | | * 

4 Againſt whom advantages may be taken. The ſtatute ſpeaking only 
of leſſees, does not extend to donees in tail. Co. Lit. 215. 4. 

Nor to cove nantees upon eſtates in fee or in tail, but only to tenants 

of eſtates made upon leaſes for lives or years. Co. Elis. 364. 
4. Of what oavantage, &c. may not be taken. Although the words of 
the ſtatute are for non-payment of rent, doing of waſte, or ather forfeiture, 
yet the aſſignee ſhall not take advantage of every forfeiture by force of 
a condition, but only of ſuch as are either incident to the reverſion, as 
rent, or for the benefit of the eflate, as for not doing of waſte, or keep- 
ing the houſe or fences in repair, or for preſerving of wood, or ſuch 
like. 5 Co. 18. Meer 159, 243, 876. —— 41. 1 And. 82. Raym. 
250, 1 Saund, 159. And not for payment of a ſum in groſs delivery 
corn, wood, or ſuch collateral things. Co. Lit. 215. 6. Dyer 304- 

And further by the ſaid ſtatute, ** all leaſes and grantees of _ 
c. for years or life, their executors, adminiſtrators and atligns, may 
* have like action, advantage and remedy againſt the grantees of the 
„King, or any other perſon, of the reverſions of the ſame lands, c. 
<< or any part thereof, for any condition, covenant or agreement in theic 
* leaſe, as the leſſees might have had againſt the leſſors or tors; 
1 all _—_ of advantages of recoveries1n value, by voucher, c. only 

* excepted.” 


Aſſignment of a bond is a covenant that the aſſignee ſhall receive it, 
Ld. Raym. 683, | 1) 
The property of a cargo is in the conſignee of the bill of lading, 
and he may ahgn it over. Ld. Raym. 271. 
Under leaſe for the whole term amounts to an aſſignment. Ld. Rayn. 


--; 
New aſſignment extra wiam in the ſame cloſe need not ſay al quam in 
barra. La. Raym. 91, 551. | | 
Where in aligning the place of a treſpaſs in a replication it is neceſ- 
* to = al” quam in barra. Ld. Raym. 551, ** | 
lea of aſſignment over by aſſignee of a term ought to ſay poſt offig- 
_ Sc. but that fault may be aided by pleading over. Id. Raym. 
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An apprentice aſſigned gains a ſettiement with the ſecond maſter, 
Ld. Raym. 683. 4 "5 + LA eres 
Rent may be reſerved upon an aſſignment of a term without a deed, 
Ld. Raym. 82. Vide further Viner's Abr. Covenant (L) (M) Gibb. 
333+ Bac. Abr. (E 3.) Covenant, oO 


Of Bargain and Sale. 


7 A Bargain and Sale. 


BARGAIN and ſale is the transferring of the property of a thing 
II from one perſon to another for a valuable confideration. 6 gat 
The perſon making the bargain and ſale is called the bargainer, and the 
on to whom it is made is called the /argaixee, tc | 
It differs from a git in this, that a gi/? may be without any confidera- 
biss or canſe z but a bargain and ſale, has always ſome meritorious cauſe 
moving it, and cannot be without it. * RS Db 
The words bargain and ſale are ſometimes applied to the aſſurance or 
conveyance whereby the bargain and ſale is made, which is called a deed 
of bargain and ſale; for a bargain and ſale may be dy writing or without 
writing. ; Ie | | 
A en and ſale is alſo called an inſtrument, whereby the property 
of lands or tenements, for a good and valuable conſideration, is granted 
and conveyed from one perſon to another. ears War 76 
It is alſo termed a real contract on a valuable confidetation for the paf+ 
ſing of manors, lands, tenements or hereditaments, by deed indented and 
inrolled, within fix (lunar) months after the date thereof. "2 
But theſe laſt two definirions omit the transferring the property in 
goods and chatrles, which may alfo be by bargain and ſale. Wd 
Deeds of bargain and fale are by virtue of the ſtarute 2 H. 8. c. 10, 
of uſes, and the intolment thereof by virtue of the ſtatute 27 H. B. c. 16, 
of inrolments. Hr 65 
If the bargainor be in poſſeſſion, this is an eaſy and ready aſſurance; 
but a feoffment reduces and reſtores the poſſeſſion to the feoffor, though 
the ſeoffor had been diſſeited. 2 hf, 672, © jeg 
If the bargainor be not in poſſellion, the deed muſt be deliveted on 
the ground, ut pot. Gy | : | * 


Of ihe different Kinds of Bargains and Sales. 


A bargain and ſole may be of lands, texements and kereditamen;s, and 
then that term is moſt properly applied, 

And in that caſe it is ſaid to be, where a recompence is given by 
both parties to the bargain. 3 
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As where one bargains and ſells his land to another for money z in 
this caſe the land is recompence to the one for the money, and the mo- 
ney is recompence to the other-for the land. Teras de da c. Plow. 

01. 2 Co. 35, ® ; | 
* 3 ſale is become one ef the common aſſurances of the 
kingdom, ſo that ſuch an aſſurance may nat be averred not to be fraud 
lent within the ſtatute of 27 Elis. as well as any other aſſurance 3. 
rent may be reſerved upon it, or a condition made by it as well as any 
other kind of aſſurance. Per Ch. J. Hide, 3 Car. 
A bargain and ſale may alſo be of moveable things, as trees, corn, 
graſs, oxen, kine, houſbold-ſtuff, and the like; the , property whereof 
may be altered by this kind of conveyance; as well as by gt or grant. 
2 Co. 54. 
| And this kind of bargain and ſale is that which is commonly called a 
contract ; which largely taken is an agreement between two or moie - 
concerning ſomething to be done, whereby both parties are bound to 
each other, or ong is bound to the other. | E 
But ſtrictly it is the buying and ſelling of ſome perſonal goods where- 
by the property 18 altered. 25 de la Ley, Tit. Agreement. . 


4. The Effet of a Bargain and Sale. 


The eſſect of a bargain and ſale is to trans ſer᷑ the property, which it 
will as effectually do as any other kind of « >nyeyance whatſoever. | 

And therefore the bargainee of a reverſion, altbougb he may not have 
the benefit of a condition upon the demand of a rent without giving no- 
_ tice of the bargain and ſale to the leſſee ; yet the bargainee thall have 
the benefit of a condition as an aflignee within the ſtatute of 32 H. 8. 

And he may vouch by force of a warranty annexed to the eſtate of 
the land, becauſe he is partly in the per and partly in the p. 8 C. 
94. 5 C. 113. 3 C. 62. n . 53.8 

An heir apparent ſold land in his father's life-time, and received the 
purchaſc-money for the ſame z he ſhall be bound to make good the tale 
after his father's death, if he hath no title but as heir when he come to 
be owner of the lands he ſold ; but here the money raiſed on the ſale was 
employed for che benefit of the family; and the father was abſent be- 
vond the ſea, &c. Duke of Newcafthe's Caſe, 2 Chan. Co. 113. 

Upon a bargain and ſale, the bargainee has preſently ſo far actual poſ- 
ſeſlion that he is a good tenant to the prœcipe, and may ſurrender, align, 

alien, releaſe, Oc. Vent. 361, | | 

But upon this poſſeſſion he cannot bring treſpaſs until he has made his 
actual entry. Carter 66, 78, W. Jones 7. Co. Fac. 604, 

The bargain and fale veſts the uſes, and the ſtatute of uſes the poſ- 
ellen. Cre, Tae. 696. Pl. 9, Lucas io Med, 4. 
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| Who may make a Bargain and Sale. 
3 


No perſon can make a bargain and ſale who has not the actual poſ- 
ſeſſion at the time of fale ; for if he has not the actual poſſeſſion, then 
the deed muſt be ſealed upon the land, upon an entry made for that pur- 

| poſe; for the entry puts the grantor into poſſeſſion, and purges diiſei- 

fin, Oc. See Title Entry, and Carter 161. 2 In/t. 652. 3 Lean. 312, 

37s 388. Lev, 270, 271, 272, Cre. Elis, 483, pl. 19, 446, 447: p.. 
1. ; | 


5 / ; 2 F . . 
To whom a Bargain and Sale may be made. 


A bargain and ſale of lands for money cannot be to one man to the 
uſe of another; for an uſe cannot be upon an uſe, but it muſt be to 
the bargainee only, Pb. 81. Lyer 155, 

If a man hargains and ſells his land for money by deed enrolled, to 
hold to the bargainee in fee, to the uſe of the bargainor for life, &©c. or 
to the ule of any other; this limitation of the uſes is void, and it 
wall be to the uſe of the bargainee, in fee becauſe the conſideration and 
lale impl:es the ule to be to m only. Bendl. 61. Dyer 155. 


of what Things a Bargain and Sale may be made. 


In general, things that are grantable by any other way from one man 
to another, are grantable, and may be transferred by way of bargain 
and ſale. . 

And therefore lands, rents, advewſns, commons, tithes, profits of courts, 
and the like, may be granted by way of bargain and ſale in fee - ſimple, 

fee tail, for life or years, | | ; 

And all manner of go:ds and chatteli, as leaſes for years, wardſhi 
catcle, corn, houſhold-ſtuff, wood, tree*, merchandizcs, and the like, 
are grantable by way of bargain and ſale, See 2 1 . Symb, Tit, 
Largain and Sale. | 

But it ſeems eſtovers, and ſuch like things de nete, and that have not 
eſſence before, are not grantable by way of bargain and fale, as oy 
are by way of grant or leaſe; and therefore a bargain and ſale of fu 
things is void, 6 Jac. R. &, adjudged. 21 fl. 6. 43. X 

A bargain and ſale by deed may be of land, rendering a rent, and the, 
reverſion ſhall be good, becauſe the uſe and poſſeſſion paſs une flatu z 
and therefore it is all one with a grant cf the land itſelf z for if the uſe 
patles ſirſt, then the rent cannot be reſerved out of the uſe, and then 

'the reſervation of the rent will be void, But they both paſſing at the 
lame time make it good, 2 Cy. 54, 4. : 
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By what Deed a Bargain and Sale of Land may be made. 


i If any eſtate: of freehold or inheritance be made of land by way 
« of bargain and ſale, the ſame muſt be made by writing or deed in- 
« dented, and cannot be made by word of mouth only,” as a leaſe for 


years, whether it be created de nove, ot be in efſe before, may be. Stat. 


H. 8. c. 16. | | 7 
* lands in London, by ſpecial 22 within the ſtatute, may be 
| bargained and ſold by word of mouth, without any writing. N 


By what Words a Deed of Bargain and Sale of Land may 
: | | . be made. 4 


The werds bargain and ſell, though they are proper to be in a bargain 
and ſale (being the words mentioned in the ſtatute of inrolments) yet 
they are not ſo abſolutely neceſſary, for other wards equivalent will 
„ ſuffice to make land paſs by way of bargain and ſale.“ : 

For whatſoever rn © upon valuable confideration would have raiſed 
an uſe at common law, he 4 ſame amount to a bargain and ſale within 


the ſtatute 


The words demiſe and grant were adjudged a good bargain and ale 


without other words. 1 Vent. 141 ; as, | | 

Where a man by deed indented and inrolled, covenants, in conſidera- 
tion of money to and ſeiſed to the uſe of his ſon in fee ; this by rea- 
ſon of the inrolment is a good bargain and ſale, and yet there is not one 
word of bargain and ſale in the deed. Carter 66. 2 luft. 672. Cre, 
Jac. 216. Mcor 34. Cre. Elis. 1665. | 

And if a man ſeiſed of land in fee, by deed indented, and by the 
words alien or grant, ſells them to another; or if ſuch a man covenants 


to ſtand ſeiſed of his land to the uſe of another, and theſe deeds are made 


in conſideration of money, and the deeds be after inrolled z theſe will 
amount to good bargains and ſales. Carter 66, 78. 

And if a man by deed indented and inrolled, in conſideration of ten 
pounds paid to him, by the words demiſe and grant, paſſes his lands to 
another for twenty years; this is a good bargain and ſale, 8 G. 94. 
7 Ce. 40. 2 Co, 36. Vent 141. Mod. 1, Cre, Elis. 166. 
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What Confederation is e in a Bargain and Sale of 
N _ | "4 


There muſt be ſome good confideration given, or at leaſt mentioned 
to be given forthe land.“ Gg. 196, * 1 

And therefore if A. (for divers good conſiderations) or in conſiderati- 
on that the bargainee is bound for the bargainor, and (for divers good 
cauſes) or (for divers great and valpable conſiderations) bargains and 
fells his land by deed indented and inrolled to B. and his heirs ; nibil 

operatur. 
| * fin theſe cafes there be really money and other good conſideration 
given, although it be not expreſſed upon the deed, the bargainee may 
aver it, and being proved, the bargain will be good. Ward v. Lambert, 
Paſ. 37 Eliz. 41 Elis. adjudged. Dyer 169. | 

And if the deed makes mention of money paid, as in conſideration of 
one hundred pounds, or the like, and in truth no money is paid, yet 
the bargain and-ſale is good. | | 

And no averment u ill lie againſt that which is expreſsly affirmed by 
the deed. Her ge. Meer 378. Unleſs it comes to be queſtioned, whe- 
ther fraudulent or act upon the ſtatute againſt fraudulent conveyances; 
fur the afarmative is proved by the deed, and it is unpollible to prove the 
negative. Acer 378. | . | | 

And if the deed mentions for a certain ſum of meney, or for a certain 
cempetent ſum of money ; theſe are good conſiderations. Dyer 90. 

The beſt way is'to mention a conſideration of money, which, though 
but ten or twenty ſhillings, is ſufficient to pats an eſtate z but a general 
conſideration will not raife an uſe. G. 175. 4. 176. 6. Mar 578, 
378. 7 G. 40. 11 C. 24, 25. ered 

A. tenant for life, remainder to F. his ſon in tail, remainder over, 
F. the fon being in Debt, was deſirous to ſell his Rewerfion to bis father, 
who propoſed a ſum for that purpole ; but C. (who had been an attorney) 
diſſuaded the fon from it, declaring that this was no valuable conſidera- 
tion, Bur in about a year afierwards, when the father was ancient and 
ſickly, C. himſelf bought this reveriion of B. for one thouſand and fifty 
pounds, when the eſtate was worth one hundred and fiſty per annum, 
and B. was at this time thirty-four years of age, and had a child about 
ten years old, who was inheritable to the intailz and B. levied a fine of 
this reverſion to C. In about two years time A. the father died ; I. 
brought his bill to ſet aſide this conveyance, and in order to gain an in- 
zunction by the direction of the court, ſuffered a common recovery, and 
declared the uſes of it to the two ſenicy (ix clerks, ſubject to the order of 
the Court. Upon the hearing of this cauſe Lord Chancellor decreed re- 
lief upon payment of principal and intereſt, and full (meaning lib. « ) 
coſts, grounding his opinion chiefly upon the caſe of Berney and Tut, 
in 2 Vern. 14. Vill. Rep, 310. 

A ſale at undervalue from one who was a lunatic, was ſet a fide, but 
the conveyances decreed to ſtand as a ſecurity fur what was paid for the 
lunatic's uſe. 2 Vern. 678. | 

A bargain and fale of lands, &c. of exceſſive advantage, gained from 
a young heir by extremity and in his neceſſity, was decreed to A = 

: | anve ; 
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ande; and that alcho? the bargain be of his own ſeeking, and hazicdous 
to the bargainor, yet in this caſe the defendant was to have five times 
the value of his money in land; which was a very unconſcionable bar- 


2 — 4 


ain. 2 Chan, Ca. 120, 121. . | 
H. bought of the defendant N. in the life- time of his father, the Re- 
werſion of a houſe at the Under value, by reaſo:* of the contingency, That 
if N, had died in his father's life-time, the plaintiff had loſt all his pur- 
haſe-money : on the death of the defendant's father, who died about 
en years after this conveyance was made, N. N his bill to be re- 
lieved againſt the bargain, and was relieved by the Lord Nottingham; 


everſed: and afterwards a bill was braught by the executor of H. to 
compel V. to perform a covenant to make further aſſurance; but he 
was denied relief therein, and the plaintiff was left to bring his action 
of covenant at law. Vern. 271, 272. | 

The above principal cauſe being afterwards again reheard before the Lord 
hancellor Jefferies, he reverſed Lord Guildford's decree and confirmed 
be decree of Lord Nottingham; declaring he took H.'s purchaſe to be 
Wn unrighteous bargain in the beginning, and nothing that happened af- 
erwards could help it. Vern. 168. 2 Vern. 27. 2 Chan. Ca. 137. 


lber Livery or Attornment is neceſſary in a Bargain 
and Sale of Lands. Bo ty 


There weeds ns livery of ſeiſin or attorument where there is a bargain and 
ule of lands. | 
And therefore, if one bargains and ſells a reverſion by deed indented 


ttornment of the tenant, | 


deeds no attornment nar inrolment. 


on before any entry, 10 that the leſſee may attorn to the grant of the 
everſion, as has been ruled in Mitton's Caſe, Mic. 18 Tar, in Cur. 
Vard, by the two Chief Juſtices and the whole court. | 


ion for treſpaſs, or the like, „ ntil an actual entry' for where the ſta- 
ute 27 H. 8. of Uſes provides, that the actual poſſeſſion ſhall be adjudged 
ccording to the uſe, yet it ought to have a circumſtarice which is requi- 
te by the common law, viz. an actual entry in deed. 5 Co. 112. 7 
. 40. 8 Ce. 94. | . | 


Vor. III. — PAT I. * 9 of 


but upon a rehearing before the Lord Keeper Guildford, that decree was 


nd inrolled for good conſideration, the reverſion will paſs without any 
And if it be only a leaſe for years of a reverſion that is granted, there - 
And in caſe of a bargain and ſale, the bargainee is in actual poſſeſ- 


And it ſeems he has not ſuch poſſeſſion as to bring any poſſeſſory ace ' 


"x Py 4 8 ch ne es „ 


' freebald paſſes. 


except the fame be made and done by writing indented, ſealed and in. 


before the Cuftes Rotulorum, and two Juſtices of the Peace, and the Clet 


C73. 


of Deeds . 


—_ * 


| Of inrolling Bargains and Sales of Land. 


In the Courts at Weſtminſter, or before the Cuſtos Ro- 
| tulorum, Se. | 


. There muſt be an inro/ment of a deed of Sandy and ſale where an 


For it is enacted by the ſaid Star. 27 H. 8. c. 16. That no land 
(except in ſome corporations only) ſhall paſs from one to another by an 
deed, whereby any eſtate of Inheritance or Freehold (wide infra) ſhal 
be made or take effect in any perſon or perſons, or any Uſes there 
of be made, by reaſon only (wide infra) of any bargain and fale thereiſ 


rolled in one of the King's Courts of Record at Weſtminſter fin th: | 
Chancery, King's-Bench, Common-Pleas or Exchequer] or elſe with 
in the ſame county or counties where the land fo bargained and fold lie 


of the Peace of the fame county or counties, or two of them at the lea, 
whereof the Clerk of the Peace to be one, And the ſame inrolment v 
be within. ſix months next after the ſame writing or deed is dated. 
This ſtatute of inrolments extends to bargains and ſales of [nberitanc: 
and Freehelds only, and not to bargains and ſales for years, for they ar 
good without inrolment; and the poſſeſſion paſſes by the ſtatute of us 
2 Co. 36. 3. 54. 8 Co. 93, 94. 2 ff. 671. Dyer zog. Rell. Abr. 204 
Houſes and lands in London, and any city, &c. are exempted out d 
the ſaid ſtatute. 2 If. 676. Nel. Abr. 342. Dyer 229. Telx. 12 
To a bargain and ſale of a chattel there needs no inrolment. 2 G. 3 
4. 5. 36. 4. 8 Co. 94. 4. 2 Infl. 672. | 
Ik a man for money bargains and ſells, and before tnrolment levie 
fine, or makes a feoffment to the bargainee in fee, and afterwards, wil 
in ſix months, the deed is inrolled ; the bargainee ſball be in by the tw 
or feoffment, both by reaſon of the word only in the ſtatute, and alſo! 
that the eſtate veſted by the common law ſhall be preferred. 2 Inf. b, 
4 Co. 71. 6. 72. 4. 2 And. 3, 162, 203. 4 Leon 4. Popb. 49. = 
222. 8 
This ſtatute was made in the ſame parliament wherein the law of tra 
ſerring of Uſes inte Peſſeſſian was made, to the end that mens lands mf 
not ſuddenly and privately paſs upon payment of a little money in 
;.tehouſe, or the like. | | 
And herein obſerve theſe things : | 
1. The inrolment upon ſuch a deed as to make this eſtate to paſs u 
be in parchment, for an inrolment in paper is not good. 2 f. 6 


2. The deed inrolled muſt be indented, for if it be but poll, W 
| eſtate will not paſs. 2 If. 672, 673. 
3- It muſt be incolled within fix months of the purchaſe or ſale. 
And this account muſt be, 
1. From the date, and not from the time of the delivery of the d 
2. After twenty-eight days to the month, and no more. 


J- 
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days of the fix months. 2 A 
| And yet if a deed be-inrolled the ſame. day it bears date, it has been 
held good: but the ſureſt way is to inrol it ſome day after within the, 
ſix months. 2 Luft. 674. Hob" 140, 740. 6 Co. 62. Dyer 282. 3 Lev. 
438. Salk, 41 © 6 Med. 260, Th 3 39 4.4 : 

If it be inrolled any part of the laſt day of the fix months, it is ſuffi- 
cient. . 

And thus the deed may be inrolled within the fix months, although 
either of the parties die within the time, e 

And if the deed be not thus inrolled, it is of no force at all. 

So that if one bargains and ſells his land to me, and the trees upon it; 
ia this caſe, although the trees might have been fold alone by deed with- 
out inrolment, yet now, being not 1nrolled, becauſe the ſale is not 
good for the land, it ſhall not 2 d for the trees alſo, © _ 

And no ſubſequent act will help in this caſe ; for if one by words of 
bargain and ſell only, without any other words in the deed, grants a re- 
verlion, and the deed be not inrolled, and after the tenant attorns z here- 
by nothing paſſes, neither, ſhall it enure as a confirmation. 0 

But yet obſerve, that in ſome caſes where a deed will not enure by 
way of bargain and fale for ſome of the cauſes aforeſaid, it may enure to 
ſome other purpoſes. ' 5 Co.1, Dyer 218. Franklin and Garter*s Caſe, 
Mich. 37 & 38 Eliz. 11 C. 48. | | | 

By the ſaid ſtatute of 27 H. 8. c. 16. of inrolments, the Cuffos Retu- Pees for ig« 
rum, or Juſtices of the Peace and Clerk, ta take for the inrolment be- r 
fore them, where the lands exceed not the yearly value of forty ſhillings, _ 
two ſhillings, vis. one ſhilling to the Juſtices, and one ſhilling to the 
Clerk. And where the lands exceed the yearly yalue of forty Blige 
hve ſbillings, wiz. two ſhillings and ſixpence to the Juſtices, and two 
ſhillings and ſixpence to the Clerk. | | 

And the clerk of the peace ſhall inrol and ingroſs -The deed in parch - Where in- 
ment, and deliver the rolls thereof at the end of the year to the Cuſtos rolment to 
Kstalarum, to remain in his cuſtody, to the intent that every party who _ er 
has to do therewith, may reſort and ſee the effect and tenor of every ſuch 
writing ſo inrolled, | A" 

The makers of the ftatute of inrolments thought that very little land 
would paſs by bargain and falez for ſuch bargainee ſhall never vouch by 
virtue of any 2warranty annexed to the eſtate of the land: and there is no 
laving in the act for Ce/tuy que Uſe, nor of any uſe z nor does it give any 
benelit of warranty to Cuy gue Uſe, unleſs the ule was executed before 
the time therein limited. Cc, 125+ 4s 


＋— — 


To inral 1 Bargain and Sale in the King's-Bench, 


The deed muſt be acknowledged by one of the grantors, either in the 
court, (on the Plea fide, Salk; 389.) or before a — of the court, at 
his chambers ; and if it is acknowledged in court, the Secondary aſks the 
party, Whether he acknowledges the deed to be his deed? And if he ſays 
he does, then he aſks him, I hether he defires that to be inrolled? If he 
ſays he does, then the Secondary writes the caption upon ſome part of 
the deed in this manner : | 3 

Ng K 2 . Achnocve 


1 
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Achnowledged in the court of our Sovereign Lord George the Third, 


King of England, &c. before the King himſelf at 5+ WE, 


aboveſaia A. B. 


e 
reign, by the 
By the Court. 


on the 


A baron and feme came to acknowledge a deed in court, but the 
court ordered the acknowledgment of the huſband only to be entered. 


Med. Ca- 263. 


| Of inrolling Bargains and Sales in Lantaſbire, Chefbire and Durham. 


By tat. 5 Elie. c. 26. All inrollments of eh writings indented, (viz, 
as are mentioned 27 fl. 8. c. 16.) of any bargain and fale, of manors, 
ſands, tenements or hereditaments in the abovementioned counties, 


made and inrolled in fix months after the date thereof: 


In the Chancery at Lancaſter, or before the Juſtices of Aſſize at Lan- 


caſter, concerning mazors, Sc. in the ſaid county; 


Or in the Exchequer at Cheſter, or before the Juſtices of Aflize at 


Cheſter, concerning manors, &c. in the faid county ; . 


Or in the Court of Chancery at Durham, or before the Juſtices of 
Aſſize at Durham, concerning any manors, Oc. in the ſaid county; 


Shall be deemed as good in law, as if the ſame writings indented had | 


been made and inrolled in any of the Courts at Weſtminſter. 


But the ſaid act does not extend to any manors, Sc. in any city, bo- 
rough or town corporate, in any of the ſaid counties wherein the 
Mayors, . Recorders, Bailiffs, or other officer or officers have authority, 
and have lawfully uſed to inrol any evidence, deeds or other writing 


within their precincts or limits. 


Of inrolling Bargains and Sales in Terbſbire. 


See the ſtatutes concerning regiſtring and inrolling deeds and wills is 


the Eaſt, Weſt, and North Ridings of Yorkſhire, under title Regiftrin 


Deeds, in the theoretical part of this work, and under title Me , 


in the practical part, Vol, II. 


A covenant in a deed of bargain and fale not inrolled is binding. 


Lerd Raym. 388. 


Pleading a bargain and ſale without ſhewing it to be for a valuable 
conſideration will be ill upon demurrer, but it is cured by verd or 


taking ifſue on a collateral fat, 2 Stra. 1229. 


What 
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If a deed be acknowledged to he inrolled, and before inrolment li very 
is made, this will make it a feoff;zent, and not a bargain and ſale. 2 
3 if a man for a valuable conſideration makes a deed, and a /ett-r of 
attorney for li vs y, and after the deed is acknowledged and inrolled z, 
this ſhall then be a bargain and ſale, no livery being made, 2 Rell, Abr. 
787. 2lnft. 671, 672. | | e Les” 
No after-aQ in any caſe ſhall make a good deed void. [id. 

A man, in conſideration of natural love and®ffetion to his daughter, 
and for her preferment, did give, grant, bargain and ſell, alien, enfeoff 
and confirm to her and her heirs and about a month after the deed was | 
acknowledged and inrolled : this, not being in conſideration of nancy, 
ſhall not enure as a bargain.and ſale, but as a covenant to fland ſei ſed to 
«ſes; and the inrolment ſhall not hurt it; becauſe the uſes veſted im- 
mediately upon the ſealing of the deed, and the acknowledgment and 
rags = 5 7 Co. 40. 2 Co. 24. Gs. Elis. 394. Vent. 
137. Lev. 56. 5 

* man, in conſideration of money, made a deed of gift, grant, bar- 
gain and fale of bis lands to another and his heirs, with a letter of at- 
torney to make livery if livery. be thereupon made before inrolment, 
there it has been adjudged to paſs. by the livery, and not by the inrol- 
ment. Poph. 49. 2 fl. 672. 8 . 


In what Manner a Bargain and Cale of Lands ſhall be conflrued and 


| taken, | 


If one, in conſideration of ten pounds paid by me, bargains and ſells 
his land to me and my heirs ; to have and to hold to me to the uſe of the 
bargainor for life, the remainder in tail to me, the remainder to the right 
heirs of the bargainor ; the Habendum in this caſe is void, and I and my 
heirs ſhall have the land for ever. Dyer 155. 1 

If one, in conſideration of ten pounds, ſells me land for the term of 
twenty years, and does not ſay when this term ſhall begin in this caſe 
it ſhall begin preſently, 6 C. 33. | | 

If one bargains and ſells his ſand to me for money; to have and 10 
held to me generally, and does not ſay to me and my heirs; by this I 
— but an eſtate for life, and no more, C9. 87. G. Lit. 10. Dyer 
109. ü b 


In what Manner a Bargain and Sale of Goods ſhall be confirued and 


taken. 


If one ſells me all his trees in ſuch a wood, and that I ſhall not cut 
them until Michaelmas, and in the interim hawks to breed in the trees; 
it ſeems in this caſe that the vendor ſhall have them, and that I may not 
meddle with them. 27 Af. 29. And yet ſee 11 C. 58. which ſeems 
to be the contrary. td. | 


* 
* 
— 
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Where I make a bargain and ſale to 4. and before mrolment I mak 
another, hargain and ſale to B. of the fame land, and the deed to B. is 
firſt inrolled: if the deed to A. is not intolled within fx months, then 

the bargain and ſale to B. (whoſe deed is inrolled) is gocd; but if the 
deed to A. is inrolled within the fix months, then the deed to F. is void. 
Hob. 165. Moor 41. Co Car. 217, 218, 284. 2 8 1 
If one ſells me any thing by the tod, pound, buſhel, yard or ell it 
{ball be accounted me aſſured, and reckoned according ty the cuſtom of 
the country and place, and not according to the ſtatutes or the meaſures 
of other counties, Ni. 87. Ply, 140, 141. _ * 
If one ſeils me twenty barrels of ale or ten pottles or cups of ine; 
by theſe bargains I ſhall not have the- barrels, pottles cr cups, with 

" © _ the ale or wine, But if one ſells me a hogſhead or a firkin of wine, it 

ſeems by this bargain I {ball have the hogſhead and firkin with the wine. 

Play. 8. 27 H. 8. 37. Bre. Cintradt 4. rg 

© A. bargains and ſells to F. and before inrolment oy grant a rent- 

eharge to C. and afterwards the deed is inrolled ; here the grant is good, 
and after the inrolment, by the operation of the ſtatute, it ſhall be the 
grant of B. and confirmation of A. But if the deed had not been intoll. 

ed, then it had not been the grant of A. and confirmation of B. G. 

Lit. 147. 6. LP : | EY | 


Hoiv and to what Purpoſes a Deed of Bargain and Sale ef Lands, and 
mie Inrolment thereupon, ſball relate, 


The inrolment of a deed of bargain and fale, when it is done within 
the fix (lar) months, thall to moſt purpoſes relate to the time of the 
delivery, or of the date of the deed, . . 
And it is given as a rule, that it ſhall have relation to the time of the 
delivery of the deed, tz. to avoid all mezn eſtates and charges made to 
a ſtranger by the bargaincr after the delivery of the deed before the in- 
rolment, but not to diveſt any eſtate lawfully ſettled in the - interim in 
the bargainee himſelf. * Ty 
And therefore if one * and ſells his land by deed indented to 
one, and after, before the deed is inrolled, he enters into a ſtatute, or 
grants a rent-charge out of his land, or makes a leaſe of the land to 
another, and then the deed is inrolled within the time z in this caſe the 
relation ſball avoid all the mean charges and eſtates, 8 
And if 4. bargains and ſells his land by deed indented to B. and af- 
terwards ſells the ſame land by deed indented to C. and the deed made 
to C. is firſt intolled, and then the deed made to B. is inrolled alſo with- 
in fix months; in this caſe B. ſhall have the land, and the relation of 
his inrolment ſhall make the inrolment of the other dced void. 
So if A levies a fine of the land to C. yet B. (ball have the land. 
But if the firſt deed made to B. be not inrolled within the fix lunar) 
months, and the deed to C. be inrolled within the fix months, contra. 
Co. 71. Bra. Lait. Inrol. g. er 218, be 
If A. bargains and ſells his land held in capite to B. in fee, and 3. 
dies before inrolment, and then the deed is inrolled; in this caſe the 
heir of B. ſhall be In ward. And ſo was it held by all the Juſtices in 
And 


Sir Malter Ears Caſe. Paſcb. 15 Fac. Cur” Ward”. 
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was held by Anderſon Chief Juſtice, and Juſtice Maliſiy, 3 Fac. C. B. 
ind again in Sir Robert Bete, Caſe, 6 Foe. 
And if one bargains and ſells his land to J. S. and after this the rent 
incurs, and then the deed is inrolled; the bargainee and not the bargainor 
ſhall have the rent. Per Curiam B. R. Hil, 11 Ca-. Ent 7 
If 4. bargains and ſells his land to B. in fee, and then marries C. and 
lies, and C. is endowed, and after the deed is inrolled ; in this caſe the 
lower of the woman ſhall be taken away by relation, as was held in 
Baron Hevil's Caſe, 22 Elie. C. B. | ee 
tik A. bargains and ſells land to B. and C. in fee, and B. releaſes to G. 
before the inrolment; this releaſe is void. 8 Fac, C. B. 1 
If A. bargains and ſells land to B. and after levies a to B. of the 
ſame land, and after within the fix (lunar) months the deed is inrolled : 
in this caſe B. ſhall take by the fine, and not by the bargain and ſale. 
Co, 71. HIM 3 © 
8 If 1 jointenant aliens all his lands in Dale to A. and before the in- 
rolment the other. jointenant dies, and after the deed is inrolled; in this 
caſe but a maiety and not the whole land doth paſs. Bro, Foit Iurol. g. 
1 4. bargains and ſells his land to B. and after this 4. becomes bank» 
apt, and the Commiſſioners ſell the land to C. and after the deed is in- 
olled within fix months; in this caſe B. and not C. the purchaſer, ſhall 
ave the land. So beld 4 Car, B. R | 
I Commiſſioners of bankrupt aſſign over the land to the uſe of the 
creditors, no eſlate paſſes until inrolment. V. Tones C. J. 196, 197, 
Vent, 206. 2 Show. 156. Carth. 178, Shaw, 207, 6. 43609 
; If A. diſſeiſor bargains and ſells the land diſſeiſſed to B. in fee, and 
be diſſeiſee releaſes to the bargainor, and after the deed is inrolled; in 
this caſe this releaſe ſhall avail B, So held in Moc ſet's Caſe, io Elizs + 
If A. bargains and ſells his land to B. and B. before inrolment bar» 
gains and ſells the land to C. the firſt deed is inrolled, and then the ſe- 
cond deed is inrolled ; in this caſe the laſt bargain and ſale is void, and 
ſhall not be made good by relation, as was held by the court in Sir No- 
bert Barker*s Caſe, 6 Fac. „„ | 7 
If a leaſe be made rendering rent on condition to re-enter for. noti- 
payment, and the leſſor bargains and ſells the reverſion. by deed in- 
dented, and after the deed made the rent is in arrear, and then the deed 
js inrolled; in this caſe it ſhall not relate to give a re-entry, for, the con- 
dition broken. So beld in Sir Chriftepber Hatton”s Caſe. _ | 
If A. bargains and ſells land to B. in tail, and B. before inrolment of 
he deed, makes a leaſe according to the ſtatute of 32 Hl. 8, og after the 
deed is inrolled ; this is a good leaſe. So it bas been adjudged. * 


5 » 


* 


inder the paſſing of the eſtate, 2 I. 674. Hab. 136, Aud. 219, 
A releaſe 2 ſtranger to the bargainee before inrolment ſhall be good. 


2 I. 674, by. | 2 
Wen the bepe before inrolment ſells the lands, and afigr 
the deed is inrolled, it is good. C, Lit, 147, 6. 2 In/t. 674, 67 5. ſed 


wide Hob, 136. Cro, Tac. 52. Vent, 360- | 
A bargainee ſhall have rent which incurs after in and ſale, and 


of 


before the inrolment, Sid, 310, Owen 150. Godb, 209. | 


| And yet in this caſe the wiſe of the bargainee ſhall not have dewer, as 


Neither the death of the bargainor nor 4 before inrolment ſhall 
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Of Bargains and Sales of Goods and Chattels. 


A bargain and ſale may be made of goods and chattels, without any 
ſuch ſolemnity, as before; for it may be by word as well as by cwri- 
ing, with or without any words of bargain and ſale, as well as by thoſe 
words ; by a deed-pell, as well as by a deed indented; and that without 
any inrolment at all, and without any delivery of any part of the things 
ſold, or of any piece of momey (as the manor is) in the name of ſeiſin. 
8 Touch. 224. . 
t a patol gift, without ſome aQ of delivery, will not alter the pro- 
perty. 2 Stra. 955. 8 | X 
But in this caſe alſo ſome reſpect is to be had unto the caſe and 
2 of the bargain, as well as in the caſe of che bargain and ale 
of lands. 
For perhaps in the caſe of a grant or bargain and ſale of or 
charcels by fed in writing, the Lr is not material. Plow. 308. 
And if a man by his deed under his hand and fale bargains and fell 
timber, trees, or any other thing, without any conſideration at all, the 
ſame may paſs well enough; yet if the contract be by word or writing, 
ſealed and not deljvered, if there be no conſideration, or no good conſi- 
deration of it, it is of no eſſect at all. | 
And therefore if a man by word of mouth ſells me his horſe, or 1 
other thing, ard I give him or promiſe him nothing for it 3 this 1s void, 
and will not alter the property of the thing ſold* | 
But if one ſells me a horſe, or any other thing for money, or any 
other valuable conſideration, and the ſame thing is to be delivered to me 
at a day certain, and by our agreement a day 1s ſet for the payment of 
the money, or all or part of the money is paid in hand, or I give earneſt- 
money (although it be but a penny) to the eller, or I take the thing 
bought by agreement into my poſſeſſion, where no money is paid, earneſt 
given, or day ſet for the payment; in all theſe caſes there is a gocd 
bargain and fale of the thing to alter the property thereof; and in the 

Jt caſe I may have an action for the thing, and the ſeller for his money ; 
and in the ſecond caſe I may ſue for and recover the thing bought; in 

the ihi-d I may ſue for the thing bought, and the ſeller for the reſidue of 

the money z in the fourth caſe where earneſt is given we may have 

reciprocal remedies one againſt another; and in the 44% caſe the ſeller may 

e for his money, | . 

If A. ſells cloth to B. for ten ſhillings and B. takes away the cloth 

2 the will of A. in ibis caſe 4, ſhall have an action of treſpaſi 
againſt H. 

E — if A, ſells cloth to B, for ten ſhillings in his election to make it 
2 bargain or not, and if he will he may keep his cloth until the other 
pay him and if A, ſays nothing, but ſuffers B, to take it away, he may 
make it a bargain if he will, and bring an action of debt for his money. 

If I offer money for a thing in a market or fair, and the ſeller agree 
to take my offer, and whilſt I am telling the money as faſt as I can, be 


ſells the thing to another: or when I have bought it, we agree Gn 


„ 
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U it until I can go home to my houſe to fetch the money z in 
bak cle caſes, eſpecially in the firſt, the bargains are good, ſo as the 


render the refuſal of the money agreed upon, I may take or recover the 
things. Dyer 29, 30. 14 H. 7. 1. 21 H. 8, 19. 9 H. 7, 6. 10 
H. 72 6. Play. 432. P | 


Of Bonds or Obligations. 
An Obligation what. 


N obligation is a deed in writing, whereby one man binds himſelf 
to — to 4 ſum of money, or to do or ſuffer ſome other 
thing. Vide Blackf. einn | . 

He that makes this deed is called the obliger, and he to whom it 18 
is called the ch ligee. | SEEDS. | 


N - 


An obligation is ſometimes fmple or fingle, i. e. when it is to pay 2 
ſum of money, or to do ſome other thing, and when it is without = 
defeaſance or condition in or annexed to it, which alſo is ſometimes wit 
a penalty called a penal bill, and ſometimes without a penalty: and 
this is that which is moſt properly called an b/igation, ind ſometimes 
alſo it is called a fingle bal or ſingle bond z and ſometimes it is double 
or conditional ; which is when it is attended upon and accompanied with 
2 Condition z and then it is ſaid to be a bond containing a penalty, with 
condition to pay money, or to do or ſuffer ſome ad or thing, c. And 
this condition is ſometimes called a defeaſance, and then eſpecially when 
it is (as ſometimes is the caſe) in another deed or inſtrument 3 for moſt 
commonly it is inſerted in the ſame deed wherein the obligation, being 
the other part of it, is contained : and then alſo it is either ſubſcribed 
under the — or * * — — of it, or indorſed 
upon it. nacunque via if t ition rmed, the penal 
is ſaved; if not, the — is forfeited, o_ = 7 


Wea 


ſeiler may not ſell them a terwards to another, and upon the payment, . 


\ 
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beieen relieved in Equity. 


229. Fitz. Obl. . 


Paunds of the money of C. D. Or Memorandum, That 1 A. of J. have 


ſtatute, yet it may be a good obligation. Tris, 37 Elis. B. R. Fin 


— 


* " 


What is a good Obligation or not, as to its original Creation : 
and where an Accident or Fraud in the Mriting of it has 


Firſt, As to the Manner and Form of making it, 


An obligation may be made * parchment or paper, and in looſe 
parchment or paper, (Bro. O61, 67, 33.) or in a piece of paper or parch- 
ment ſewed in a book, and either way is good. Trix. 49. Elis. B. R. 
But if it be made on a- tally, piece of wood, or any other thing but 
paper or parchment, although it be ſealed and delivered, yet it is void. 
Trin. 49 Elis B. R. | | | 
And it may be made in the firſt or in the third perſon, (notwithſtand- 
ing the 38 Ed. 3. c. 4. which intends only obligations made beyond the 
ſea) and therefore an obligation ſo made, as Memorandum, That A. of B. 
"OWES C. of D. ten pounds, In teſti mom whereof, &c. is good. Co. Lit. 


An accident of fraud in the writing of a bond has been relieved in 
equity z as when the writer had left out the name of one of the obligors, 
but his hand and ſeal was to the bond. 3 Chan. Rep. 109. 

Although the beſt manner and form of an obligation is that which i 
moſt uſual, yet any words in a writing ſealed and delivered, whereby 2 
man proves and declares himſelf to — another man's money or to 
be indebted to him, will make a good obligation; and therefore if a 
man by deed ſays but this, Memorandum, That I A. of B. do owe to C. of 
D. trenty. pamnds to be paid at Kafter next, Or Memorandum, That [ A. 
behind, [ar of which I owe ta him ten pounds]. Or Memorandum, That IA. 
of B. bave received of C. of D. twenty paunds to be repaid bim again. Ot 
Memorandum, That I A. of B. de grant to ewe ar to pay] C. of D. tuen 
paunds, Or Memorandum, That I A. of B. dv promiſe to pay C. of L. 
twenty pounds; . Or Memorandum, That I A. of B. will pay to C. of U. 
4venty | pounds, Or Memorandum, That I A. of B. bave had twent) 


'berrowed of C., D, truenty pounds. Or Memorandum, That I A. of B. 4 
bind myſel/_to C. of D. that he fball receive of me. twenty, pounds, Al 
theſe and ſuch like are good obligations. Dyer 12, 21, 23: 9 6.53 
35 H. 6, 9. 21E.4, 39. 22 £,4. 22. 11H.y, 6, Keilw. 

If one makes a writing in the form of a ſtatute, which the party ſeals, 
and afterwards legally delivers, but it is not ſealed by the King's and the 
Mayor's ſeal according to the ſtatute ; although this be not a 


Accompt 70, | 
If A. of B. binds bimſelf to C. of D. to pay twenty pounds and fajt 
not when, yet the obligation is good, and the money is due preſent! 
So if the obligation be /olvendum nunguam, or ſelvendum at ney 
the obligation is good, and the ſalvendum void, and the money is due 
reſently. So if A, of B. binds himſelf to C. of D. in twenty pound! 
jolvendum A. de B. [where it ſhould be ſelvendum D. de D. ] the _ 
' ; | b 
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10n 15 good, and the ſolvendum void. Bro, Ob. 47. 14 H. 8, 29. ; 
1 Ed, 1. 46. 4 Ed. 4. 29. * F3 N "4 

If the obligation be made thus, Laage me, &c,] leaving out theſe words 
llowing [heredes executores & gdminiftratores] this is a good obligation. 

4 the executors aud adminiſtrators, but not the beit, are bound by it. 
nd if it be made thus, [ folvendum to the obligee et ſucceſſuribus ſuis] 

d not [executoribus, &c,] this is a good obligation, and the executors 
4 adminiftrators, and not the ſucceſſors, except it be in caſe of a cor». 
ration, ſhall take advantage of it. Dyer « Fh Bro, Obb. 15, 68. 

If one binds himſelf to pay money, ot to do any other thing, and af - 
rwards adds this clauſe in the deed : et ad majorem hujus rei ſecuritatem 
dent A. de B. C. de D. fidejuſſores, quorum unſquiſque obligat fe in 
% & in ſelia', and theſe two do alſo ſeal and deliver the deed] this is 

good obligation to bind them although there be no other words in the 
ecd, Perk. H 158. Fitz, Obl, 1. | | 

If an obligation be made to J. D. to the uſe of J. S. this is a good 
pligation for J. S, in equity z and ſome have ſaid he may releaſe it; but 
is is much to be doubted ; for it is certain J. S. cannot ſue the obli- 
ot in his own name; but when he has cauſe of. ſuit he may compel . —_ 
D. in Chancery to ſue the obligor. Bro. Obliger 32. Cromp. Jur. 63. © 

By the ſtat. 33 V. 8. c. 39. All obligations and ſpecialties mult be 
ade to the King thus, Domino Regi, and to no other for his uſe, Salven. 

m Dorin) Regi, haredibus vol executoribus ſuis, And theſe will have 
e effect of a ſtatute- ſtaple, Sc. and if unpaid at the King's death, be 
ay diſpoſe of them accardingly, either to his heirs or executors, 
But now by Hat. 4 Geo. 2. c. 26. all bonds myſt be in che Engliſh 
Zuage. | 


Secondly, As to the Matter and Subſtance of an Obligation, 


A ſingle obligation may be to pay money, or to do any other thing 
at is lawful and poſſible, and ſuch obligations are good. But if the 
ligation be to bind a man to do a thing unlawful or impoſlible, it is 
id: and therefore if. one binds himſelf in an obligation to kill a man, 
ma houſe, maintain a ſuit, or the like, it is:yoid. So if the obligation 
made for maintainance, or to that end, or if it be made purſuant tq 
in execution of an uſutious contract, or the like, it is. void. 80 if an 
ligation be made againſt the ſtatute of 23 H. G. it is void. Soif one 
nds himſelf in an obligation, and the matter thereof is aſtogether un- 
rtain or inſenſible, it is void ; but if there be any reaſonable certainty 
it, it is good enough. So if one binds himſelf to go to Rome in three, 
Js under pain of twenty pounds, this is void. 10 C. 110. 
A bond was drawn in common form for payment of money ; but in 
it was made on an agreement, that the plaintiff ſhould either marry 
ch a perſon, or by way of forfeiture pay the defendant the ſum men- 1 
ned in the condition of the bond. The Court granted relief againſt 
is bond, it being contrary to the nature of marriage, which onghe to 
free and without compulſion, 2 Vera. 102. = 
do if 4, being a widow, gives a bond to B. for one hundred pounds 
ſhe marries againz and H. gives a bond to the widow to pay her exe- 
tors the like the ſum if ſhe ſhould not marry again, and the widow 
on after marries, her bond ſhall be delivered up, 2 Vern, 213. 1 
„„ 


N =) —-> —-< =” TT wTh, © _ © 2 wW 


ET 


Ut. 


* 


E 


— 


nnn 


Kinds of Deeds. 


againſt the bond. 2 Vern. 242. Vern. 483, 484. 


payment of an annuity of one hundred and twenty pounds for life; this 
(if done freely and without coercion) is good. / ill. 607. ; 


A bill to be relieved againſt a bond to a houſe-keeper for ſecret ſer. 
vice, was diſmiſſed ; for equity will not relieve in theſe caſes, unleſs 
it appears that the woman be a common ſtrumpet, and uſed to draw in 
young gentlemen, &c. And if a man gives à bond to his miſtreſs for 
payment of money : this is deemed a free gift, and no relief can be had 


A bill was brought to be relieved againſt a bond given by a ſon to 
the father (on the father's ſettling lands upon him in tail) that the fon 
ſhall not dock the intail. Per Cur*— The bond is-good ; for had not the 
fon agreed to give the bond, the father might have made him only tenant 
for life. 2 Vern, 233. + | 

If a ſon in affluent circumſtances gives a bond to his father for the 


What is a good Condition of an Obligation, 
Furſt, As to the Manner and Form of making it. 


The condition of an obligation may be either in the ſame or in ano- 
ther deed, and it may be indorſed on the obligation, ſubſcribed under 
it, or contained within it ; but the beſt way to make it is the uſual way, 
din. Tur ConpiTlow of this obligatian is ſuch, &c. and yet if it 
be otherwiſe it may be good; for if an obligation be made from A, to 
B. and on the back of the ſame theſe words are indorſed, [That where- 
as the within bounden A, is bound to B. in twenty pounds, yet B. will. 
eth and granteth, that if 4. pays to B. ten pounds at  Eafter, that then 
the obligation ſhall be void] ; this is a good condition. So if in the cloſe 
of an obligation of twenty pounds theſe words be added, That if A (thr 
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 ebligor ) pays ten pounds to B. (the obligee ) at Eafter, the obligation jball a 
be wrid ; this is a good condition, So if an obligation be made from 4. 2 
to B. of twenty pounds, and theſe words are ſubſcribed, Now therefore a 
if the ob !igor pays froe pounds quarterly for four years, then it is agreed that = 
the oblization ſhall be void ; this is a good condition, So if a ſingle obli- in 
gation be made from A. to B. oſ twenty pounds, and after the obligat- ol 
on is made B. by another deed grants, 7 hat if A. pays to him ten pounds Ia 
at Eafter, the obligation ſhall be did ; this is a good condition or defes- ſe 
fence. But if A, binds himſelf in an obligation to B. of twenty pounds, or 
and after B. binds himſelf in another obligation to A, to perlorm the ar 
covenants of an indenture, and in this ſecond obligation there is a proviſo, al 
That B. ſhall not ſue upon the ff ebligation till ſuch a time ; this 1s not 3 th 
ood condition. Plaw. 141. 21 H. 6. 51, Fitz. Bar. 157, 265. Bro. Obl, vc 
bo. Paſ. 8 Fac, Simpſon's Caſe.” 21 H.6, 51, 26 H. 8, 9. ſu 
If A. be bound to F. in twenty pounds with condition, That if B. lu 
does not bring A. a horſe before Eaſter, that the obligation ſball be waid; 21 
this is a good condition: and if the obligee will have advantage of it, be me 
muſt perform the things: Er fic de fimilibus. 26H, 8, 8. na 
If the condition of an obligation be, That if A. (the obligor ) do wit pri 


pay to B. (the oli rec) ten pounds, that the obligation ſhall be void; this is a 
good condition, but it ſhall be taken according to the words, and 2 
; | . < 
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obligor is not to pay it: and if he be ſued, he may plead perfor= = 
— che condition ly the not paying of it. Bro. O6l. 42. b 
If theſe words be omitted in the cloſe of the condition, That then the 
bligation 10 be vid; the condition is void, but it does not hurt the ob- 
jzation, for that remains ſingle : but if the next words, vis. Or ſhall 
land in force, be omitted, the condition is never the worſe z for as the 
ddition of them adds nothing to, ſo the omitſion of them detracts nothing 
om, the ſtrength of the obligation. Paſ. 9 Fac, B. R. Trueman and 


am Caſe. 


decondly, Ar to the Matter and Subſlance of the Condition of an 
WE” pats een IE ON ö 


The condition of an obligation may be to do any lawful or Fe 
hing, as to pay money, deliver goods or cattle, acknowledge a ſtatute, 
nter into an obligation, make a releaſe, make an eſtate, ſurender an 
ſtate, make reparations, for quiet enjoying, to ſave harmleſs, to de- 
end a title, to perform covenants, to abide by an award, to perform a 
in, to give ſo much land or money in legacy, to purchaſe lands, to ap- 
pear in a court, to marry another, not to ſue, not to meddle with any 
zxecutorſhip, not to revoke a letter of attorney, not to be ſurety, not to 
play at cards or dice, or any ſuch thing z and ſuch a condition is good. 
So alſo it ſeems a condition that a man ſhall not ſell his goods, is good. 
But when the matter or thing to be done by the condition is un/awfid or 
impoſſible, or the condition itſelf is reprgnants inſenſible or incertain 3 
the condition is void, and in ſome caſe the obligation alſo, P/. 8 Face * 
C. B. Vide Weſt's Symb. | 5 
When the thing injained or reſtrained to be done, or not to be done Agiialt law. 
by the condition, is ſuch a thing in its own nature, as the commiſſion or 
omiſſion thereof is malum in ſe ; there not only the condition, but the 
whole obligation alſo is void ab initio : and therefore if one be bound in 
an obligation, with condition that he ſhall kill a man, burn a houſe, do 
any other felony, commit any treſpaſs, maintain any ſuit unlawfully 
or (being an officer) that he ſhall take fees by extortion z- or that he (be- 
ing a Sheriff, Sc.) ſhall let a priſoner eſcape, or that he ſhall ſave the 
obligee harmleſs againſt an unlawful deed, or that he ſhall not fave his 
land; or that he (being a tradeſman) ſhall not uſe his trade z and yet ic 
ſcems a condition that a man ſhall not uſe his trade in one place, and at 
one time, or if he does, that he ſhall pay ſo much by the year unto 
another, is not a condition againſt law; (or that a man being an officer, 
and an officer pro bong publics) (ball not exerciſe his office, or the like; 
this condition is yoid,' and makes the obligation, and ſo the whole deed 
void, But when the thing to be, or not to be done by the condition, is 
ſuch a thing as the omi ſſion or commiſſion thereof in its nature i3 not n- 
lum in ſe, but only againſt ſome maxim of law, as that a man ſhall make 1 
a feoffment to his own wife ; ot is but malum probibitum only, as that a — 
man ſhall ere& a cottage contrary to the ſtatute of 13 Elie, or is repug- ; 
nant to the ſtate, as that a feoffee of land ſhall not alien it, or take the 
profits of it z or that a tenant in tail ſhall not ſuffer a recovery of his 
and, or the like; in theſe caſes the conditions only are void, and the 
| | obligations 
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5 obligations remain ſingle and without à condition. And yet perha aps if 

the obligors be ſued upon theſe obligations, they may have relief in equi. 

77 10 Co. 101. 11 Ce. 53. Ce. Lit. 205. Dyer 304. Plow. 64 
tg. ; . 


OBl 13. | | | 
| | In the o 4 of Walker v. Perkins adminiſiratir, the plaintiff brougit 
3 her action on a bond entered into by the defendants inteſtate, reciting 
3 that he and the plaintiff had agreed to lie tagetber, and he had agreedt; 
. | find her meat, drink, waſhing and lodging, &c. and to leave her an an. 
* nuily e fixes prunds a year, if ber or ſbe out-lived him; and if they hal | 
F 8 any child, he was to take care and provide for it, Bur if ſhe ſhould lente 
p him, or go to another man, then he ſhould vat be obliged to provide ff 
| | her any longer, or to leave her any annuity, —_—_ 
The defendant pleaded that this was an agreement between the plaic- 
tiff and his inteſtate, to live together in a ſtate of fornication, ad, It i 
| | therefore void in law. The plaintiff re>/ied that ſhe was a ⁊ irgix, an! 
was ſeduced by the inteſtate, and in conſideration thereof, the bond wa 
given to her by the inteſtate ; and that it was premium fudicitiæ. To 
this rep/ication the defendant demurred, per Lord Mansfell, it is the price 
ol proſtitution, premium proſtitutionis : for if ſhe becomes virtuous, ſhe ist 
1 = the annuity. It appears clearly, upon the condition that the bondu 
illegal and void. Vide Burr. Rep. wol. 3. 15 1568. 
Impoſſible. hen the matter or thing to be done by the condition, is ſuch; 
thing as in its nature is impoſſible to be done at the time of making of thi 
7 obligation, there the obligation is good, and the condition only is void 
And therefore if I be bound in an obligation with condition, That! 
| * ſhall ſtand to the award of certain perſons, Cc. provided that tle 
[ * award be made before the tenth day of May next, and provided tha 
have warning fifteen days before the tenth of May,“ and this oblig. 
"ih tion is made the ninth day of May; this is a void condition. And ſo il 
be bound in an obligation with condition, That I will go to Rom 
| * within three days, or that I will make an eſtate of Whiteacre in Dal; 
«© worth ten pounds per annum, when re vera it is worth but five pound 
* per annum, or that I will nonſuit in ſuch an action, or aſſure ſud 
. «« piece of ground, when in truth there is no ſuch action or piece 6 
| ground z this condition is void, and the obligation remains ſingle an 
good. So if the condition be, that whereas A. had a judgment e 
the obligor for twenty pounds, and the obligee hath acknowledged! 
tisfaction z if therefore the obligor ſhall before ſuch a day get a amt 
from A. whereby the obligee may be ſaved harmleſs 2 the ſame 2 
„ knowledgment, that then, Sc.“ This condition is void, and ti 
obligation alſo, for that it is not only impoſkble but agaĩaſt law alſo, BY 
when the thing to be done by the condition is a thing poſſible at . 
time of the making the obligation, and after by matter ex pf fads by U 
att of God, the act of the law, or the ad of the ebligee, it is become 
; peſſible z in this caſe the obligation and condition are both become vc 
| | And therefore if a man be bound with condition that he ſhall appear® 
next term in ſuch a court, and before the day the obligor dies; here? 
the obligation is ſaved, So if A. be bound to B. that J. S. ſhall mul 
E. G. by ſuch a day, and before the * B. bimfelf marries E. G. 
the obligation is diſcharged, and B. ſhall never take advantage of it, Per 
$ 735: Co. Lit. 207. Fitz. Obl. 17. 27 H. 8. 29. 21 E4.4 
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When the condition of an obligation in the matter of it is repugnant to RepuSaant. . 
the obligation itſelf, there the condition is void, and the obligation 
good. And therefore if the condition of the obligation be, that the ob- 
lige ſhall not have benefit by the obligation, or that he ſhall-not ſue | 
for the money in the obligation, or the like; this condition is void, 
and the obligation ſingle. And yet at this day by a deſeaſauce made 
after the obligation it may be done. 7 H. 6. 44. 21 H. 7. 24, 30 · 5 
When che thing to be done by the condition 18 to be done beyond ſea, Net triable. 
it has been held that the condition is void, and the obligation ſingle, be: 
cauſe the thing was not triable here. 10 H. 6. 14. 21 Ed. 4. 10. 
But the law is otherwife now, and that the matter is triable hhere, and 
the condition good. Trin. 7 Fac. B. K. 2] eee 
And in all other caſes where a deed in general is void for miſnomer, 
diſability, or otherwiſe, there an obligation is void. Fits. O61, 2, 


1 1. . - . o 

All bonds with conditions for the enjoying of ſpiritual livings contrary 
to the ſtatute of 13 Elie. c. 20. are void by the ſtatute of 14 Elis. c. 
11. = 

If any perſon be drawn by flattery or threatening to enter into any ob- 
ligation ſimple or conditional to pay any money not truely due, they 
may be relieved in Chancery, for which fee the ſtatute of 31 H. 6 


6. . e 
When the condition of an obligation is ſo iuſenſible and incertain that Toſenſible 
the meaning cannot be known, there the condition only is void, and the ud incer- 
obligation good: As if an obligation be made by A. to B. with condition, 
„that A. ſhall keep B. without damage againſt J. S. for ten pounds, in 
**: which the obligee is bound to the obligor z” this condition is void, 
and the obligation ſingle. So if the condition be, that A. ſhall pay his 
* part of the ſums of money that ſhall be levied for the trying the cuſtoms 
* of M.“ unleſs the word levied be uſed for taxed in that country, the 
condition is inſenſible and void. If A. be bound to B. with condition to 
fave him harmleſs, and ſays not for 24a? or againſi whom y this condi- | | 
tion is void, and the obligation ſingle; but if any tenſe or certainty may &* 
hay of it, the obligation and condition ſhall be both good. Po. 9 | 
ac. B. R. # | Ge eeR., 


What Bonds or Obligations are void by the Statute Law. 


Firſt, By the ſtatute 23 H. 6. c. 10. No Sheriff or his officers ſhall When void 
take any obligation, by colour of their offices, of any perſon in their —— f 
ward, but only to themſelves, and in the name of their office with con- Sheriff. 
dition, with 3 ſufficient, and the priſoner ſhall a at the day 
in the writ ; and all others taken in any other form ſhall be void. And 
perſons that are in his ward by execution, condemnation, capias utlega- 
tum, excommunication, ſurety of the peace, or ſome other ſpecial caſe, 
being ſent for by a juſtice for felony, or the like, may not be baited. And 


others that are arreſted on a capias for debt, or any indictment or other- 
wiſe by writ, bill or warrant that are mainpernable, muſt be bailed, _ 
For the better underſtading of which ſtatute obſerve theſe things: 
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_ *© obligee ſhall appear, and then and there ſball anſwer a contempt by 


 ſfoner, effential 
1E 


* as to pay money for meat, drink or fees, or the like; or if he 


That ſuch obligations as differ and vary from the form of this ſtatute 
in words and circumſtances only, are good notwithſtanding this ſtatute, 
And therefore if a priſoner makes an obligation with a condition to ap- 
pear and anſwer in a plea of debt, and ſays no more, nor does ſet down 
2 mn the debt ; this is a good obligation. Yillar*s caſe, M. 9 

ace = . 

And if the Sheriff takes an obligation with one ſurety only, or with | 
two fureties that are inſufficient, or with two ſureties of another coun- | 
ty; this is a good obligation. So if the debt for which the party is ar- 
reſted be three hundred pounds, and the Sheriff takes an obligation cf | 
one hundred pounds for his appearance ; this is a good obligation, and 
it concerns him only, 10 Co. 101. ä 

So if the condition of the obligation be for appearance Men/e Poſche, 
27 prexime ſutur* ; yet it is a good obligation. Villar's caſe. 

So if the party was arreſted by an attachment out of the ſtar-chamber | 
upon a contempt, and a condition of the obligation was, ** that if the 


im committed againſt the King and his Council ;“ this was a good 
obligation. And it the party that makes the obligation be not in the 
ſheriff's cuſtody, although the obligation be made in any other manner 
eſſentially differing from the form preſcribed in the ſtatute, if it be not 
againſt the common law, it is a good obligation. Dyer 364. 

And therefore if when a Capias Utlegatum be delivered to the Sheriff 
* a man, the ſheriff takes a bond of him for his fees and his trou- 
ble z this bond if it be not within the ſtatute, yet it is againſt the com- 
mon law, and therefore void, becauſe it is by colour of extortion. But 
where the obligation, whether it be fingle or double, made by a pri- 

ly differs by addition, alteration or diminution, from the 
in the ſtatute z there the condition and obligation are 
both void. Antlez*s caſe, Hil. 5 Tac. C. B. 

And therefore if ſuch a priſoner makes an obligation to any other be- 
fides the Sheriff, although he to whom it be made be called Sheriff; or 
if he makes an obligation to him by the name of his office, and does 
not rightly name him; as if he makes it to J. S. Yicecomiti in Comitats 
previcte z whereas it ſhould be de Comitatu predide, all theſe obligati- 
ons are void by the ſtatute. And if the Sheriff takes an obligation of 
priſoner for his appearance in caſe where he is not m the ſta- 
tute, and ſo lets him go free ; or if he takes an obligation of a priſoner 
that is bailable for his appearance, and inſerts other things in the con- 


elivets a man in execution, and takes a bond of him to ſave him harm- 
leſs, or to be true priſoner z all theſe and ſuch like obligations as theſc 
are void by the ſtatute. NoweP; caſe, Trin. 21 Fac. 

If a man be a priſoner upon a Capias Uilegatum, and the gaoler takes 
an obligation of him with two ſureties, with condition to fave him 
harmlels, and to diſcharge his fees, and to yield his body at all times 
upon ſummons, Ec. this is a void obligation as well againſt the ſuretic 
as againſt the principal. Dyer 118, 119. | 
Ik the Under-Marſbal of the King's Bench takes an obligation of one 
in execution, and a ſtranger, with condition to ſave him harmleſs of 
all eſcapes, apd to ſuffer che priſoner to go at large; this is a void obl- 
gation, Dyer 334- | i 
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Ik the Sheriff of Bedford, having a priſoner by force 'of an | 


jon that he ſhall keep the Sheriff without damage againſt the King and 
ne Plaintiff, and be at all times at the command of the Sheriff as a 
ue priſoner, and appear before the Juſtices of the King at Weſtmin- 
er., Sc. this is a void obligation. Plæw. 61, 62. | 


ter a writ comes to him to have all his priſoners at a certain day be- 
re the juſtices of gaol- delivery of the ſame county, and thereupon the 
riſoner makes a ſingle obligation to the Sheriff to appear — the 
uſtices the day of the writ z this is a void obligation, becauſe it is ſin- 
e and not with condition. And if the Sheriff bails one not bailable 
y a ſingle obligation z this is a void obligation. Fitz. Obl. 4. 

Secondly, By ſtatute 5 C6 Ed. 6, c. 16. Bonds that concern the buy- 
g and ſelling of offices are void, | 

Thirdly, By ſtatute 13 Eliz. c. 5. Bonds, Sc. made to avoid the 
bt or duty of others, ſhall (as to the party whoſe debt or duty is en- 
-2voured to be avoided) be void. TID 
Fuurthly, By ſtatute 14 Elis. c. 11. All bonds with condition for en- 
ying ſpiritual livings contrary to the 13 Eliz. c. 20. are made void. 


e void, | 

Sixthly, By ſtatute 7 & 8 V. 3. c. 7. All contracts and ſecurities 
ven to procure a return of a member of parliament, contrary to the 
ſt determination in the Houſe of Commons of the right of election for 
ch place, or of more perſons than are required by the writ, Qc. ſhall 
> adjudged void. 


ents for farming or purchaſing charity money upon briefs, are de- 
red void. And the purchaſer is to forfeit five hundred pounds for 
e uſe of the ſufferers, to be recovered by action. c. 

Eighthly, By ſtatute 12 Ann, Seſſ. 2. c. 11. Bonds upon exceſlivg 


ury are void, | 


Hrw a fingle Obligation ſpall be conflrued. 


d againſt the obligor z but it is otherwiſe of the condition of an ob- 
ation z for this is always taken moſt in advantage of the obligor and 
ainſt the obligee. 10 H. . 1. 16. 

It two, three or more bind themſelves in an obligation thus, oli- 
rus nes, [we oblige (or bind) us], and ſay no more, the obligation 


8, obligamus nos H utrumque neſtrum, [we oblige (or bind) us, and 
h of us]; or obligamus nos & unumquemgue, noirum, [we bind us 
| every one of us]; or obligamus nos & quemlibel netrum, [we bind 
and _ of us] ; or obligamus nos & aiterum noſtrum, [we bind us 
each of us] ; in all theſe caſes the obligation is both joint and ſe- 
al, ſo as the obligee may ſue all the obligors together, or all of 
m apart, at his pleaſurez but he may not ſue ſome of them, and 
e the reſt, but he muſt ſue them all together, or all apart by ſeveral 
ot, III.— PART I. L precipes j 


jon, lets him go at large, and takes an obligation of him, with condi- 


A ſingle obligation is always taken moſt in advantage of the obligee 


and ſhall be taken to be joint only, and not ſeveral; but if it be 


If a man be a priſoner to the Sheriff for ſuſpicion of felony, and 


Fifthly, By ſtatute 16 Car. 2. c. 7. All ſecurities obtained by gaming 


Seventhly, By ſtatute 4 & 5 Ann. c. 14. All inſtruments and Agrees | 


: wm 


— 


"Kinds of Deeds. 


precipesy and in this caſe he may have ſeveral judgments and ſever; 
executions againſt the obligors, and take their bodies in execution; 
but he ſhall have ſatisfaction but once, or from one of them only, for 
after he has been ſatisfied by one, the reſt ſhall be diſcharged. But it 
the firſt caſe where the obligation is joint and not ſeveral, the obliget 
muſt ſue all the obligors together, for he cannot ſue one alone with ef. 
fe& without the reſt, unleſs it be in ſome ſpecial caſes z as where o 
of the obligors alone doth ſeal the deed, or where all of them ſeal, but 1 
one of them is an infant, a woman covert or the like, or where one of al 
them is dead; for in theſe cafes one or ſome of them may be charged Wl 
without the reſt. But otherwiſe the plaintiff cannot proceed in his ſui: 
againſt one or ſome of them without the reſt, except the defendant give 
him advantage; for howſoever the ſuit be well begun, when one « 
ſome of them alone is or are ſued, ( Hil. 39 Eliz. B. R. adjudged) it 
ſhall not be intended that the reſt are living until it be ſhewed by the othe: 
party, yet the defendant is not bound to anſwer unleſs the reſt be ſued 
alſo; and therefore in this caſe he or they that is or are ſued alone ar 
thus to take the advantage of it, wiz. to ſhew the matter to the coun, 
and to plead in abatement of the writ; for if ke appears and ſhews it 
not, but pleads non eff ſactum, or the like, to the obligation, the jun 
muſt find againſt him, and he will be charged with the whole debt ; and 
ſo alſo if one appears, and the other makes default and is outlawed, he 
that appears muſt anſwer all. Dyer 19 310. 5 Co. 119. 9 C.. 5; 
Old Nat. Br. 62. Bro. Jeintenancy 4, 16. 
Executors and adminiſtrators ſhall be bound by the obligation of the 
obligor although they be not named; but the heir of the obligor ſhal 
— 42 bound by the obligation, unleſs he be named in the obligation, 
wiz. obligo me, bereden, c. Dyer 14, 27. 

If an obligation be made to one and his heirs, or to one and his ſuc 
ceſſors, the executors and adminiftrajors, not the heir or ſucceſſor, ſhal 
take advantage of it. If one binds himſelf in an obligation of tw 
hundred pounds to A. and B. ſolvendum one hundred pounds to 4, and 
one hundred pounds 972 and A. dies, the executors of A. ſhall have one 
hundred pounds, but H. ſhall have the whole two hundred pounds, Se 
guerre, Dyer 350. 

If one binds himſelf by obligation to F. S. to pay him one hundred 

unds, when K. comes to his houſe, and at Michaelmas then next fol 
lowing one hundred pounds more; Michaelmas then next following 
ſhall be taken for next following the making of the obligation, and nd 
next following the coming of K. to his houſe, Bre. Obl, 59. 

If one binds himſelf to pay money upon a ſingle obligation, and doe 
not ſay when; in this caſe it muſt be paid preſently, Dyer 128. Vr 
three Pſtices Trin. 22 Jac, C. B. | | 

If one binds himſelf by obligation to pay money at Michaelmas, and 
does not ſay which Michaelmas z this ſhall be taken for Michaelas 
next after the date of the obligation z and ſo alſo it ſhall be taken in the 
condition of an obligation, Cur* Marches of Wales, T. 8 Car. 

If one binds himſelf to pay twenty pounds in the year of our Loi 
which ſhall be 1599, in and upon the i 3th of October next enſuing tk 
date of the obligation; this ſhall be taken to be due the 13th of Os 
ber 1599, and not next after the obligation. M. 9 Jac. B. R, 
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7 what Manner an Obligation with a Condition, or the 
Condition of an Obligation ſhall be conſfirued, and how it 
muſt and ought to be performed. | 28 8 


Firſt, With Reſpect to the Perſons bound. 


The condition of an obligation, when it is doubtful, is always taken 
oft favourably for the obligor in whoſe adyantage it is made, and moſt 
gainſt the obligee, yet ſo as an equal and reaſonable conſtruction be 
ade according to the minds of the parties although the words ſound to 
contrary underſtanding. Hil. 37 Elis. B. R. Sharplus v. Hauckingtony 
Dyer l4s 15» $ 

"If 2 be by a condition to be done, and it is ſet down indefi- 
tely, and not ſet down who ſhall do it, if the obligee has more ſkill 
= do the thing than the obligor, it ſhall be done by him, otherwiſe it 
=! be done by the obligor; as if a taylor be bound to me in an obli- 
ation, with condition, that if I bring him three yards of cloth, which 


ot {aid by whom 1t ſhall be ſhaped, this muſt be done by the taylor, 
erb. 9785. | 


Secondly, With Reſpeft to the Time of Per formance. 


There is no direct and expreſs limitation of time, when a bond ſhall 
de ſuppoſed to have been ſatisfied z the general time has commonly 
deen taken to be about twenty years; but Lord Mansfield ſaid he had 
nown Lord Raymend leave it to a jury upon eighteen years, Vide Bur, 
Rep, wol. ſ. page 434. | | 

If the condition of an obligation be to pay money, or do any other 
ranſitory act to the obligee himſelf, and no time is ſet for the doing 
hereof, but a place only; this regularly muſt be done in convenient 
ime, and that without requeſt. So alſo in caſe where the thing to be 
lone is in its nature local, but yet ſuch a thing as may be done in the 
blence of the obligee and without his concurrence z as to acknowled 


de done in convenient time, and that without requeſt; So alſo in caſe 


ies neceſſary thereunto, yet when it is to be done to a ſtranger, and not 
o the obligee, as if the condition be that the obligor ſhall make a feoff» 
ent to J. S. it muſt be done in convenient time without requeſt ; but 
here the thing to be done is local, and the concurrence of both parties 


y a ſtranger, to the obligee himſelf; as where the chndition is, that 
ne obligor or a ſtranger ſhall infeoff the obligee; in this caſe the ob- 
gor, or the ſtranger, ſhall have time to do it during his life, unleſs the 


t muſt be done in. convenient time after requeſt made; and yet if the 


and doth nothing concern the obligee; as where the condition is that 
4c obligor ſhall go to Rome, or that J. S. ſhall preach at St. Paul's 
rols, or the like; in the firſt caſe it may be done at any time * 

bo | : 


= 
= 
2 


meaſuted and ſhaped 3 and if he makes me a cloak of it, c. and it is 


atisfaction on a judgment, make a leaſe for years, or the like, it muſt 


Where the thing to be done is local, and the concurrence of both par- 


ecellaty thereunto, and the act is to be done by the —_ himſelf, or 


bligee haitens it by requeſt made; and if he requeſts it ſooner, then 


ung to be done be to be done wholly by the obligor, or a ſtranger, _ 


WM. ax: D 
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the life of the obligor, and in the laſt caſe it may be done at any tine 
during the life of 5 S. and requeſt in this caſe ſhall not haſten it, C, 
Lit. 208. 2 Ce. 79, Eo. 9 H. 7. 16. 

If the condition be to pay J. S. money when he ſhall come to the az 
of twenty-one years; in this caſe it muſt be paid the very day J.. 
comes to his full age, and payment after is not ſufficient performance d 
the condition. M. 2 Fac. B. R. Crauſdenet Morſe's Caſe. i 

If the condition be to come at a day to ſuch a place to do a thing, and 

the thing cannot be done without the concurrence of the other party; in 
this caſe the obligor muſt ſtay to the very inſtant of the day. for his com- 
Ig, and it ſeems alſo he muſt ſtay at the place all the day long. 30 
Elis. B. R. Fitz. Bar. 92. . 

If the condition be to pay rent at Michaelmas, or within twenty day 
after, the obligation is not forfeited before the twenty days be paſt. Ad- 
Judged Paſ. 39 Elie, | 

one be to do a thing on a day certain, he may do it any part d 
the day whilſt the light doth laſt, and if the condition be to do a thin 
by or before a day, it may me done the laſt inſtant of the day before, a 
it is ſufficient. Bro. Condition 145. Dyer 17. 7 Ed. 4, 1 

If the condition be to pay ten pounds on the 11th of May next fol 
lowing, and the obligation is dated the 5th of May ; in this caſe the 
money muſt be paid on the 11th day of the ſame month of May, and nd 
of the next month of May. Adjudged M. 23 Fac. Preſcot's Caſe. | 

If the condition be to ſtand to the award of J. S. and J. S. awavl 
money to be paid, but ſets no time for the payment of it; this muſt b 
paid 1n convenient time, elſe the obligation be forfeited. 22 l 


"YT 
I one be bound to me in an obligation, with condition that if I infe 
off him of Whiteacre he will pay me ten pounds, but does not = when; 
this muſt be done as ſoon as I make him the feoffment. So if one i 
bound to me that if the goods I have delivered to B. ſhall be loſt, thu 
C. ſhall ſatisfy me for them, and does not ſay when; this ſhall be pre 
ſently after the loſing. Perk. $ 796, „ | : 
If an obligation be with condition to grant a rent or an annuity u 
the obligee during his life, to be paid at Eaſter, and no time is ſet ( 
the doing of it; this rent muſt be granted before Eaſter next after il 
obligation, or elſe the obligation will be forfeited. And if the condits 
be to grant an advowſon, and no time is ſet for the doing therech, 
muſt be done before the church becomes void, or otherwiſe the obligatd 
ſhall be forfeited. 2 Co. 80. Ci. Lit. 208. > 
| If the condition be to do a thing upon a day in the year, and tht 
be two days of that name in the year: in this caſe it ſeems it muſt k 
done that day that is fartheſt off from the time of making of the obl 
tion, eſpecially if that day be the more notorious of the two diy 


Dyer 77. 
Thirdly, With Reſpect to the Place where the Thing is to be perfornt 


If the condition of an obligation be to pay money, or do any lu 
tranſitory act, to the obligee, on a day certain, but no place is ſet do 


where it ſhall be done; in this cafe it muſt be done to the perſon - Þ 
| | obliz 


8 
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pbligee wheree ver he be; and for this purpoſe the obligor muſt at his 
il ſeek out the obligee, if he be intra 2 maria, otherwiſe the obli- 
ration is forfeited; but if the . not within the zingdom at the 
me when the thing is to be done, he is bound to ſeek him; ſo neither 
s the obligation forfeited for not doing of the thing. So if one grants 
n annuity to another, and does not fet down where it ſhall be paid, and 
rives a bond with condition for the payment thereof; in this caſe it | 
Muſt be done to the perſon of the obligee wherever he be; and the like " 
aw is where the thing is to be done by or to a ſtranger ; but when the | 
hing the pafty is bound by the condition to do is lacal, he is not hound 

go any further or to any other place but to the place itſelf z and 
zerefore if the condition be to make a feoffment of a piece of land, the 
arty that is bound to do it is not bound to go to any other place but to 
e piece of land to do it. And if a man makes a feoffment in fee, or | 
aſe for life or years of land, rendering rent generally, and gives an | 
ligation with condition for the payment of the rent, the feoffse or leſ- 
e is not bound to go to any place from the land to ſeek the feoffor or 
ſor to pay him his rent. Perk. 5 780, 781, 7 Ed. 4, 4. 22 Ed. 4, 


5. Lit. \ 340, 341. 


If the condition be to deliver twenty quarters of corn ſuch a day to 
ze obligee, and no place is ſet down where it ſhall be delivered; in 
bis caſe it is ſufficient, if the obligor when the corn is ready gives notice 
hereof to the obligee, and deſires him to appoint a place whereunto the 
bligor may bring it, and if he refuſes to appoint a place, it is at his 
n peril z or the obligor may _ the corn to the houſe of the obligee, 
and this is the ſafeſt way) and if the obligee refuſes it the condition 
performed, and the obligation is diſcharged. Perk, 5 783. 


Fourthly, In Reſpect of the Thing itſelf to be performed. 


If the condition be to pay ten pounds at Michaelmas next, and ten To pay mo- 
punds yearly after, until J. S. be made a Knight; in this caſe although / or rent. 
S. be made a Knight before Michaelmas, yet the firſt ten pounds at 
Iichaelmas muſk be paid. Adjudged H. 30 Eliz. C. B. 
If the condition be thus, that if the obligor ſhall for ever pay yearly 
the obligee, Qc. ten pounds at the two uſual feaſts, by equal porti- 
s; or if his heirs ſhall at any time hereafter pay one hundred pounds 
one payment to the obligee, that then the obligation to be void; in 
's Caſe although the obligor has election which of theſe two things to 
yet becauſe the intent is apparent that one of theſe things ſhould be 
dne, if therefore the one hundred pounds be not paid before the firſt 
aſt, the ten pounds muſt be paid yearly. Adjudged M. 18 Jac. B. &. 
| arbert v. Rockſey, 
f the condition be to perform all the covenants in an indendure; this 7, per- 
all be taken as well for the covenants in the law as for the covenants form cove» 
deed, 4 C. 80. 71 257. mate. 
It a leaſe be made of a manor excepting a cloſe, and the leſſee makes 
obligation to the leſſor, with condition that the leſſee ſhall perform 
ma & fingula in ſcripto prædicte contenta z by this the cloſe ſhall be 
ken to be within the con ition z ſo that if the leſſee diſturbs the leſſor 
the cloſe excepted, this ſhall be a breach of the condition. Plow, 69. 
| | | If 
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To warrant 


If the condition of an obligation from A. to B. be thus, That 


land, and for 44 whereas A. hath ſold to B. certain meadow in Dale, that the ſaid 4, 


quiet enjoy · 


ng 


** ſhall warrant the fame againſt Lord and King, and all others, if the 

** ſaid B. ſhall peaceably enjoy it to him and his heirs of the Lord of the 

* Manor of M. by the ſervices due after the cuſtom, c.“ In this cafe i 

the ſubſtance being for quiet enjoying, it ſhall be extended that way; i 

and although it be not ſaid what he ſhall warrant, yet it ſball be taken 8 

the land in queſtion z and the warranty ſhall be colnet to laſt only for ll 

the life of B. and not to extend to any new titles after the covenant, eſ. ll 

prey ſuch as are by the act and default of the obligee himſelf: as ii MY 
e commits a forfeiture, and the lord enters, or the like. Dyer 42, 43. 


Tomake® © If the condition be to make a feoffment to the oblige of land; in thi 


feoffment, 


leaſe, &c. 


To make 2 
releaſe or 
other aſſur. 
ance. 


To prove a 
thing, 


To ſuffer a 


witero make give her kinsfolks children or others, portions of his goods to the va 


a will, 


caſe the feoffment may be made with or without writing; and if it be 
made by writing, it may be made without any warranty or covenants; 
and this will be a ſufficient performance of the condition. But nv 
feaffments muſt be in writing, | 

If the condition be that the obligor ſhall make a leaſe to the obligee 
for twenty years, and it is not ſet down when the leaſe ſhall begin, i 
{ball begin preſently. 6 Cz. 33. of 

If the condition be that the obligor ſhall do any act upon requel, | 
that the counſel of the obligee ſhall think reaſonable ; as tor example, | 
ſhall do any act, &c. for the releaſing of an obligation wherein the ob- 
ligee is bound to the obligor; and the obligee, by advice of counſe, , 


deviſeth and requeſteth a releaſe of all demands to the obligee and to 
S. In this caſe the obligor may refuſe to ſeal it although it be deviſed 
y the counſel of the oblizee, becauſe it is unreaſonable z for it muſt be f 


a reaſonable act that the obligor by this condition is bound to do. He I 
218, | | 
If the condition be, that the obligor ſhall ſufficiently prove ſuch : 8 
thing; this ſhall be taken for proof by inqueſt, and accordingly it mul b 
be done: but if the condition be, that it hall be done by ſuch a time, 
or before ſuch perſons, as when or where proof cannot be had, then | 
1s otherwiſe. Where the word prof is put generally, it ſball be under 
ſtood of proof by juſtice ; but when the parties agree upon another forn 
of proof, that ſhall prevail againſt that which is but connſtructon of l 
Perk. H 791. 10 Ed. 4, 11. and Gold's Caſe. Heb. 127. | 

If one be bound in an obligation with condition to ſuffer his wife t 


of one hundred pounds, and that he will perform it, and ſhe gives pi 
to one and part to another; in this caſe the huſband muſt perform it ac 
cordingly : but if the condition be to ſuffer her to give A. and 5. on 
hundred pounds and that he will perform it, and ſhe gives one hundr 
pounds to A, he is not bound to perform this. Trix. 7 Jac. C. V. 

If the condition be, that he ſhall perform his wife's will, ſo it doe 
not exceed twenty pounds and ſhe makes a will, and deviſes one hu 
dred pounds; in this caſe he is not bound to perform the will for ts 
twenty pounds, Hal, 7 fac. B. R. adjudged. 


Fifthly, In Reſpect of the Mnaner and Order of doing the Thing, &c 


If the condition be, to pay twenty pounds to the obligee when if 
comes to London; in this caſe the obligee muſt do the firſt act, — 
| m 
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Nicols, M. 13 Fac. C. B. ? Lens : 
If the condition be, that the obligor ſhall pay a fine to the obligee be · 


of covenant. 5 Co. 127. Dyer 371. 


bligee ſuch a day, the obligee paying for every cloth immediately after 
the delivery twenty pounds, in this caſe the cloths muſt be delivered 
although the obligee refuſes to pay the money; but if immediately after 


the obligee firſt pays the money. 21 Ed. 4, 52. : 
If the condition be, that the obligor and his heirs ſhall at any time up- 
on requeſt, made do any act, Oc, that the obligee ſhall "Ours, e. 
and the obligee tenders a releaſe or other deed to ſeal z in 
the obligee, or his heirs, that is to ſeal the deed be an illiterate man, he 
may refuſe to ſeal it until he can get ſomebody to read it unto him : 
but he may not refuſe or delay to ſeal it until he can have lawyer's ad- 
vice upon it, but he will forfeit his obligation. 2 Ce. 3, 4. Dyer 337. 
If the condition be, to do any thing upon requeſt, the obligor until 
requeſt be made, is not bound to do any thing towards it, neither can he 
forfeit his obligation till then, And yet if in this caſe the obligor diſ- 
ables himſelf to do the thing he has undertaken to do upon requeſt, be- 


queſt made, Peri. 5 773. 5 Co. 21. 8 
If the condition of an obligation be, that the obligdr ſhall infeoff the 


obligee and ſuch others as he ſhall name by a day; in this caſe the ob- 
ligee muſt do the firſt act, viz. rame the others, otherwiſe the obligor 
doth not forfeit his obligation by the not doing of it; but if the condi- 


tion be to infeoff me, or ſuch others as I ſhall name before ſuch a day; 


in this caſe, if I do no not name others, he muſt infeoff me before the 


day at his peril, Kekv, 
If the condition be, that the obligor ſhall make ſuch an eſtate of lands 


as J. S. ſhall adviſe; J. S. muſt firſt adviſe, and this muſt be made 


known unto the obligor ere he is bound to do any thing; and if he ne- 
ver adviſes, he is never bound to do any ag for it is in this caſe as 
if one be bound to ſtand to the award of J. S. and J. S. never makes 


any, or makes a void award; which is all one. 5 Co, 25. 7 Ed. 4, 13. 


Perk. F 775. 
If che condition be, to make ſuch a diſcharge in ſuch a court as the 


obligee ot his counſel ſhall adviſe z in this caſe the obligee muſt do the 
ſirſt act, viz. adviſe and give notice of the advice to the obligor before 
he be bound to do any thing : but if the condition be, to make ſuch a 
diſcharge in ſuch a court ſuch a day as the Judge of that court ſhall ad- 
viſez in this caſe the obligor muſt at his peril procure the Judge to ad- 
viſe a diſcharge, and it muſt be done that very day, or obligation will 


be forteited, 5 G. 23. 

If the condition be, that the obligor ſhall within a certain time ſurren- 
der ſuch land of his for an annuity of ſo much as they ſhall agree upon, 
and they agree upon ten pounds per annum, in this caſe the obligor is 
not bound to make the ſurrender until the annuity be made and tendered 


unto him, 14 H. 8. 
If 


make known to the obligor when he firſt comes to London for other= © 
wiſe it ſeems the obligor is not bound to pay the money. Per Jui. 


fore ſuch a day, the obligee mutt do the firſt act, wiz, ſue out the writ 


If the condition be, that the obligor ſhall deliver twenty cloths to the 


be left out, it ſeems the obligee is not bound to deliver the cloth unleſs 


is caſe if 


fore the requeſt made, the obligation may be Wee te- 


Lind of Deeds, = = 


mme 


Conditions 
impoſſible. 


' Thivgs is and the other of the things is not poſſible to be done, he muſt 


that notice muſt be given when they are eighteen years of age, other- } 1 f 
© b 


— — mw — — a — — — — 

If the condition be, to deliver to the obligee an obligation wherein 
the obligee is bound, Sc. or to ſeal and deliver to the obligee ſuch a 
releaſe of it as ſhall be deviſed by the counſel of the obligee before Mi- 
chaelmas, and the counſel do not adviſe any releaſe before Michaelmas ; 
in this caſe the obligor is diſcharged of the 4" for the obliger 
3 5 7 4 firſt act. Adjudged H. 37 Elis. C. B. Greenham's Caſe. il 

o. Eliz. 396. 1 5 i 
I 4. be bound fo B. in an obligation, with condition that 4. and 
his wife ſhall levy a fine of land to C. and D. and their heirs, and at 
their coſts and charges; this ſhall be conſtrued to be at the coſts of 
the obligor, and not at the coſts of the conuſees ; but if the word [and] 
be omitted, perhaps it may be otherwiſe. Trin. 4 Jac. B. R. 

If the condition be to do one of two things, as to make a feoffment 
to me, or pay me twenty pounds; in this caſe if the obligor does either 
of them, it is ſufficient. But if the condition be in the copulative, az i 
to infeoff me, and pay me twenty pounds; in this caſe the doing af 
one of them will not ſuffice, but he muft do both. 21 Ed. 3, 29. 

If the condition be to pay to A. B. and C. thirty pounds a-piece with- Wi 
in a week after they come to eighteen years of age, or within forty ll 
days after their days of marriage, after notice given thereof, which Wi 
ſhall firſt happen; in this cafe this notice muſt go to both parties, ſo ll 


wiſe and until notice given the obligor is not bound to pay 
Per Fuft. Dodridge, M. 2. Car. B. R. 

If the condition be thus, that if the wife dies before Michaelmas with- 
out iſſue of her body then living, that the obligation ſhall be void ; in 
this caſe then living ſhall relate ad proximum antecedens, and not to the 
death of the wife ; and therefore if ſue has iſſue, and dies, and after 
before Michaelmas the iſſue dies alſo, the obligation is void. Dyer 17. 

If the condition be, that if the obligor ſhall waſte the of the 
obligee (his maſter), and this wafte within three months after due 
proof, -either by confeſſion or otherwiſe, be notified on the obligor, that 
the obligor ſhall ſatisfy the obligee for it, and obligor confeſſes the 
waſte under his hand and ſeal; in this cafe this proof, though it be ei- 
trajudicial, is ſufficient, Gela"s Caſe, M. 13 Fac, Cre. Fac. 381. 
When the condition of an obligation is to do two things by a day, 

and at the time of making of the obligation both of them are poſſible, 
but after and before the time when the ſame is to be done, one of the 
things is become impoſſible by the act of God, or by the ſole act and 
laches of the obligee himſelf ; in this cafe the obligor is not bound to 
do the other thing that is poſſible, but is diſcharged of the whole obli- 

tion; but if at the time of the making of the obligation one of the 


money, 


perform that which is poſſible. And if in the firſt place one of the 
things become impoſſible afterwards by the act of "ihe obligor, or? 
ſtranger, the obligor muſt do the other thing at his peril, And when 
the condition of an obligation is to do one ſingle thing, which afterwards 
before the time when it is to be done becomes impoſſible to be done in 
all or in part, the obligation is wholly diſcharged ; and yet if it be poſ- 
ſible to be done in any part, it ſhall be performed as near to the condi- 
my as may be, 5 Co, 22, Cv. Lit. 207, Dyer 262, 15 H. 7, 2 
4 77 4 Wes 


— 
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When the Condition of an Obligation ſhall be ſaid to be per- 
formed, and the Obligation ſaved or ſatisfied. 


The matter of a condition of an obligation is ſometimes affirmative 
and compulſory, and conſiſts of ſomething to be done; and ſometimes it 
is negative and reſtridive, and confiſts of ſomething not to be done; 
the not doing in the firſt caſe, and doing in the latter caſe, cauſeth the 
obligation to be forfeited z and the doing in the firſt caſe, and not doing 
in the latter, ſaves the obligation, 


of land, and the obligor does firſt make a leaſe to me of it, and aſter- 
wards he makes a releafe of it to me and my heirs, this is a good per- 
formance of the condition. C. Lit. 207. Plow, 67. 17 Ed, 4, 3. 
If a condition be to make me a ſeoffment of land, and he tenders me 
a feoffment, and I refuſe it; by this the condition is performed. 80 if 
the condition be, to make a feoffment to my uſe, and when it is made 
WW] refuſe it; this is a good performance of the condition. But if a man 
vinds himſelf in an obligation to me, with condition to make feoffment . 
Wo a ſtranger, and he tenders the feoffment to the ſtranger, and he re- 
fuſes it; this is no good performance of the condition, but, the obliga- 
tion is forfeited. If the condition be, to infeoff me and my wife, and 
he tenders it to me, and I refuſe it; this is a good performance. Perk, 
$ 784. Fitz. Bar. 82. Perk. 5758. 15 Ed. 4, 5. | | 
If one binds himſelf in an obligation to me, with a condition to make 
me a feoffment of the manor of Dale by a day, and he before the day 
grants a rent-charge out of the ſame manor to a ſtranger, and afterwards 
and before the day alſo makes me a feoffment of the land ; this is a 
good performance of the condition, and the grant of the rent is no 
breach thereof. But if the obligor ſells part of the manor before, or 
makes a feoffment to me but of one moiety, or a third part of the ma- 
nor; this is no good performance of the condition, And if in this caſe 
the obligor before the day takes a wife, and before the day makes his 
ſeoffment according to the condition, but the marriage continues until 
We ; in this caſe the condition is broken. 3 H. 7, 4. 4 H. 5, 
4. Perk, 5757. | 
If the 2 be, to infeoff me or my heirs in the dis junctive, and 
the obligor infeoff me and my heirs ; this is 2 good performance of the 
condition; for it is impoſſible to infeoff my heirs whilſt I live, And 
when two things are to be done by a condition, whereof the one is poſ- 
ſible at the time of making the obligation, and the other not; in this 
_ it is ſufficient if he does the thing which is poſſible, 14 H. 8, 15. 
5 Co. 112, | | | 
If the condition be, to make a feoffment, or pay me twenty pounds 
if the obligor does either of them, it is ſuſſicient: but if the condition 
be, to infeoff me, and pay me twenty pounds; in this caſe the obligor 
— do both, or the condition will not be performed; & jic de 2 
3, 29. S | | 
If the condition be, that the obligor ſhall infeoff me of the manor of 
Dale, and he makes a feoffment of the manor of Sale, and 1 2 
1 tacreo!, 


-j 


If one be bound in an obligation to me, with condition to infeoff me To make « 


— 
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To grant « 


thereof, this is no performance of the condition, and that my accept- 
ance in this caſe will not help. So if the condition be, to make me a 
feoffment of land, and he gives me money, a horſe, or the like, in re- 
compence of this, and I accept thereof; this is no good-performance of 
the condition: and the like law is in all caſes where the condition is to 
any collateral thing, as to account, build a houſe, enter into a . 
zance, or the like, and the obligor gives and the obligee accepts ſome 


other thing in lieu thereof. And ſo it is where the condition is to make 2B 
a feoffment to a ſtranger, and the obligor gives and the ſtranger nl 


takes another thing in lieu thereof. But if the condition be, to infeoff 
me of land ſuch a day, and he makes and I take the feoffment before the 
day; this is a good performance of the condition. Perk. 749, 751, 
7595 Dyer 1, 9 H. 7, 11. 3H. 7, 4. 27 H. 8, 1. 14 H. 8, 15. 
10 H. 7, 14. a 

If the condition be, that the feoffees or leſſees of the obligor, of ſuch 


rent, or to lands which they have in truſt, ſhall grant me a rent- charge, or releaſe 
— mo their right to me before ſuch a day, and there be three feoffees or leſſees, 


To ſave 


To make 
furt her aſ- 
ſurance. 


and two of them only grant this rent, ot make this releaſe; this is no 
good performance of condition. Perk. $ 790. Fitz, Bar. 70. | 
If the condition be, that the obligor ſhall purchaſe and. procure to 


me and my heirs a rent of five pounds per annum, and a ſtranger has 


ſuch a rent out of my land, and he gets him to releaſe this to me; this 
is a good performance of the condition. Dyer 15. | 
And if one be bound with-condition to grant me the rent and farm of 
ſuch a mill before Michaelmas, to be had and received until I be paid 
ten pounds, and before that time he leaſes the mill to me at a rent, and 
then ſuffers me to detain ſo much of the rent; this is a good perform- 
ance of the condition. Fitz. Bar. 77. | | 
If the condition be, to ſave me harmleſs from an annuity wherewith 
my land is charged, and the obligor pays the ſame yearly, and gets me 
an acquittance for the ſame from the party; this is a good ormance 
of the condition, But if the condition be, to diſcharge me of ſuch 
an annuity, in this caſe payment and r me a releaſe is no good 


performance of the condition. 37 H. 6, 18. Perk. 5 792. 
If the condition be, to make further aſſurance, and the obligor makes 


further aſſurance upon condition without the agreement of the other 
8 z this is no good performance of the condition. Paſ. 8. Fac. 


If the condition be, that the obligor ſhall make me a ſufficient eſtate 


-—_— n of land by the advice of . and S. and they adviſe an inſufficient eſ- 


eſtate. 


17 Jace, B.R. 


tate, and the obligor makes the eſtate according to that advice ; this is 
a good performance of the condition. But if the condition be, that the 
obligor ſhall make a good and ſure eſtate, and he by advice of counſel 
makes an eſtate that is not good and ſure; this is no good performance 


of the condition. Perk. 5 776. Kelw. 95. : 
If the condition be, that the obligor ſhall make me an eſtate“ of land, 


and makes the eſtate to another by my appointment; this is no perform- 


ance of the condition. Fitz. Bar. 55. 
If the condition be, that the obligor or his feoffers in truſt ſhall make 


an eſtate to the obligee ſuch a day, and the feoffees do it without the 
confent of the obligor ; this is no performance of the condition, Trin. 


If 
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If the condition be, to pay money at a day certain, and the obligor To pay m- 
pays a little before night, time enough for the receiver to ſee and num- *. 
ber his money by day- light; this is a good performance of the condi- 
tion. And if the condition be, to pay money by or before a day z 
payment the laſt inſtant of the day before, is a ſufficient performance of 
the condition. Dyer 17. C. Lit. 202. Bro. Condition 145. bh 

If the condition be, to pay me a ſum of money at a day certain, and 
the obligor pays me leſs money before the day, or all the money before 
or at the day, or gives me ſomething elſe before or at the day of pay- 
ment in lieu thereof, or pays me all the money, or a leſſer ſum at the 
day appointed, but in another place, and not the place mentioned in 
the condition, and I accept thereof; in all theſe caſes the condition is 
well performed. Perk. F 7, 48. 34 H.6, 17. 21 Ed. 3, 13. 5 C. 
117. 9 Ce. 79: Bro. Obl. 64. $95 36 

But if a ſtranger to the condition does ſo, and I accept thereof; 
this is no good performance of the condition. Adjudged Trin. 35 
Elis. . e 
And if the obligor pays leſs than the whole money at the day of pay- 
ment, and the obligee accepts thereof; this is no good performance of 
the condition: and if the thing to be done be a collateral thing, as to 
account, or the like, and the obligor gives to the obligee money, or a 
horſe in lieu thereof, and the obligee accepts it; this is no good per- 
formance of the condition: and if the obligor pays the money to the 
obligee after the day of payment, this is no performance of the condi- 
tion; but the obligation is forfeited, and the money paid ſhall go in 
part towards the forfeiture: and yet in this caſe the defendant at this 
day being ſued upon this obligation, uſually adventures to plead con» 
ditions performed, and gives the ſpecial matter in evidence to the jury, 
who for the moſt part finds againſt the obligee. Adjudged 27 Elia. 
And yet if the condition be, to pay me money at a day Certain, or 
to pay another money at a day certain, and the obligor pays me or the 
ſtranger at- ſeveral times before the day, and I or the ſtranger accepts 
thereof : this is a good performance of the condition, Dyer 18. 

But if the obligee only promiſes to accept of a horſe for his money at 
the time of payment, and when the time of payment comes, and 2 
tender of the horſe is made to him, he refuſes him; this tender is not 
a luthcient performance of the condition, 18 Ed. 4. | 

If the condition be, to pay money at a day and place certain, and the 
obligor tenders it at the time and place, and the obligee is not to re- 
ceive it; or, being ready, refuſes to receive it; this is a good perform- 
ance of the condition to fave the forfeiture of the obligation : and yet 
if the obligor be afterwards ſued for this money, he muſt ſay in his 
pleading that he is (till ready to pay it, and he muſt tender it in court. 
But if one be bound by a ſingle obligation to pay money, and after at 
tlie fame or ſome other time he has a defeaſance from the obligee, that 
upon payment of a leſſer ſum the obligation ſhall he void, and the ob- 
ligee refuſes the money when the ſame is tendered at the time when by 
the defeaſance it is to be paid; in this caſe the obligor is not bound to 
tender the money in court, neither hath the obligee any remedy for it. 
C. Lit. 208, 209. 27 fl. 8. 10, Perk. 5 784. 1 
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the obligor tenders it to me the ſame day in another place z this is no 


condition: but the payment muſt be between the two days. Dyer 17. 


Tender and 
refuſal. 
To deliver 
a horle. 


Acceptance. 


Pounds, and theobligor pay me ſome of the twenty pounds in counter- 


To marry a 
woman. 


To make 2 
bond, 


* 


If the condition be, to pay me money at a day and place certain, and 


PRI of the condition, and therefore in that caſe I may refuſe it, 
41 Ed. 3, 25. , | | 

If the condition be, to pay money between two days z payment of 
the money upon either of theſe days, is not a performance of the | 


If the condition be, to pay me money at a day certain, and I bid the 
obligor pay the money to one that I do owe ſo much more unto, or Il 
bid him lay out the money for me, or I bid him keep it for ſuch a debt 
I owe unto him, and he does fo, and I accept thereof; this is a good 
performance of the condition. If the condition be, to pay me money, 
and I appoint another to receive it, and the obligor pays it unto him; 
this is a good performance of the condition. Perk. $748. 27 H. 6. 6. 
Fitz. Bar. 43 | 

If the condition be, to deliver me a horſe, and the obligor tenders the 
horſe to me, and I refuſe him, hereby the condition is performed: and 
ſo in all ſuch like cafes where the obligor is to do any collateral thing, 
as to ſtand to an award, or the like; if the obligor offers to do it, and 
the obligee refuſes, the condition is performed, and the obligation diſ- 
charged for ever. C. Lit. 207, | 2 

If the condition be, that a ſtranger ſhall pay to the obligee ten pounds, il 
and the obligee accepts a horſe for it; this is good performance of the 
condition. But if the condition be, that one ſtranger ſhall pay to ano- 
ther ſtranger ten pounds, and the one gives and the other takes a horſe 
in lieu of this; this is no good performance of the condition. C. Lit. 
20t, 209. Dyer 56. | | | 

If the condition be, to pay me twenty pounds of lawfal Engliſh money, 
and the obligor pays me in Spaniſh, or in any other money current in 
this realm; this is a good performance of the condition. But payment 
in farthings is not good payment. If the condition be, to pay me twenty 


feit pieces, which I not . at the time, do put up and accept; 
but after upon a review I do perceive ſome of them to be naught, and 
thereupon I do ſend it back to him again: in this caſe the condition is 
well performed, and therefore the ſending back of the money again will 
not cauſe a breach afterwards, Yide Terms de la Ley, Tit. Com. 

If neither the principal nor intereſt upon a bond has been demanded in 
twenty or thirty years, it will be preſumed in equity that the bond is ſa- 
tisfed ; and a perpetual injunction has been granted to ſtay all proceed- 
ings on ſuch bonds, 1 Ch. Rep. 78. Rep. Time Finch 578. 

f che condition be, that the obligor Gan marry the daughter of the 
obligee by a day, and he tenders himſelf, and ſhe refuſes; in this caſe 
the obligation is forfeited notwithſtanding this tender and refuſal. Feri. 
9756. 4 . 7. 3. e e 

If the condition be, that a ſtranger ſhall make an obligation to the ob- 
ligee, and the ſtranger tenders it, and the obligee Tetuſes it; this 154 
ood performance of the condition: but if the condition be, that the 
obligor ſhall make an obligation to a ſtranger, and the obligor tenders it, 
and the ſtranger refuſes; this is no formance of the condition. C. 
Lit. 208, 209. 10 H. 6 16. 27 H. 8. 1. i 
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the condition be, that I ſhall ſtand to the award of J. S. and he To ſtand to 

1 me to pay twenty pounds to . S. by a day, and at the day 1 aware, 
tender him the twenty pounds but he refuſes it; in this caſe I have ſuf. 
ficiently proved the condition, and the obligation is ſaved. 22 Ed. 4. 2. 

If the condition be, that I ſhall ſtand to the award of J. S. and he 
awards that I ſhall enter a retraxit in a ſuit depending between me and 
the other party, and I do not ſo, but am nonſuited, or diſcontinue my 
ſuit; this is no good performance of the condition. 22 Ed: 4, 25. 

If the condition be, to deliver the key of a houſe and the quiet poſ- To quit pol- 
ſeſſion to J. S. to the uſe bf the obligee ; and the obligor (the houſe ſeſſion, 
being cleared, and every one out of the houſe, and the door locked) 
delivers the key to J. S. this is no good performance of the condition, 
but J. S. or the obligee or his deputy, ought to come and receive the 
poſſeſſion. Dyer 219. ; | % 
If the condition be, to appear in the King's Bench ſuch a day to an- To appeat. 
ſwer J. S. and at the day the obligor appears, but the plaintiff ts eſſoin» | 
ed, 9 that the defendant cannot anſwer him, or the ſuit is diſcontinued 
by the demiſe of the King before the day of appearance; in theſe caſes 
the condition is performed, and the obligation ſaved. But if the obli - 
gor in this caſe, when he appears, does not cauſe his appearance to be 
entered of record, the obligation is forfeited. Pert. 5 760, 758. 2 
Ed. 4. 3. | | 
If the condition be, to appear coram Domins Rege, and the obligor ap- 
bears before the King's perſon ; this is no performance of the condition, 
And if the condition be, to appear coram Fuſbiciariis Domini Regis, and 
the obligor appears before them out of court; this is no performance of 
the condition, 8 H. 4. 6. 3 

If the condition be, that the obligor ſhall come ſuch a day to ſuch a To ſhew a 
place, and ſhew me a releaſe, and he comes to the place the latter part **leie. 
of the day, and ſtays there till the light of the day be gone, ready to 
ſhew his releaſe, but I come not thither z this is a good performance of 
the condition, 22 Ed. 4. 42. | | 
If one makes a leaſe of land to me, and binds himſelf in an obligation, For quiet 
with condition to ſuffer me quietly to enjoy the land without the let of enjoying. 
him or any other; in this caſe it he himſelf, or any other by his in- 
citement, diſturbs me, the condition is performed; and if a ſtranger that 
has titie enters without his procurement or occaſion, this is no breach of 
the condition, Dyer 255. 17 Ed. 4. 3. | 


ike... es A 


N When a fingle Obligation ſhall be ſaid to be broken and 
| forfeited. „ 
: 


If an N that is ſingle be not performed, as when it is to pay 
money at a day, and the money is not paid, the obligation is broken; 
but if a man be bound by an obligation to pay money at ſeveral days, the 
obligation is not forfeited, nor can be ſued until all the days be paſt. And 
yet if the condition of an obligation be to pay money at ſeveral days, 
and the obligor fails to pay the money the 1 day; in this caſe the ob- 
'igee may ſue for the money due by the obligation preſently. 8 C. 153, 
Co. Lit. 292. F. N. B. 267. © 

If one be bound to pay money at a day certain by a ſingle obligation 
ot bill, and the obligor tenders the money due at the day to the obligee, 


ſo 


las r . ‚— - 


” w_ : | — 8 | _ — — — 5 | ; 
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ſo as he will give him his bill, or give him a releaſe for the money, and 
the obligee refuſes ſo to do, and thereupon he ref.:{-3 to pay the money; 
in this caſe the obligation is not forfeited, for the obligor is not bound to 
pay the money unleſs the obligee will give up his bill, or give him a 
releaſe. But otherwiſe it is in the caſe where one is bound to pay mo- 
ney by the condition of an obligation; for there the obligor muſt pay 
the money at his peril, although the obligee refuſes to deliver up the 
Ns or to give a releaſe. Bro, Obl. 62. Lait. 105. Fitz. Jer. 
a 13. | N 


I den the Condition of an Obligation ſpall be ſaid to be 
broken, and the Obligation forfeited. 


In all caſes when the condition is not performed, or is broken, the ob- | 
ligation is forfeited, and till then it cannot be forfeited z and therefore if 
one be bound in an obligation with condition to pay me ten pounds at 
Eaſter, before the day comes the obligation cannot be forfeited ; but if 
it be not paid at the day the obligation is forfeited ; and yet if the ob- 
ligee himſelf be the er of the breach of the condition, or the thing to 
be done by the condition is now become impoſſible by the act of God, 
the obligation is now become without penalty; as if in old time I had 
been bound in an obligation to an abbot that ſhould enfeoff him before 
Chriſtmas, if A. enters into religion, my bond had been preſently for- 
feited ; but otherwiſe it had been if A. had been profeſſed under the obe- 
dience of the obligee himſelf. Bro. Obl. 17. 4 H. J. 4. | 

To make a If a condition be, that if the obligor before Michaelmas makes a leaſe 
leaſe. to the obligee for thirty-one years, if A. will aſſent, and if he will not 
aſſent, then for twenty-one years; that then, c. if A. does not aſ- 
ſent, and the leaſe for twenty-one years be not made before Michaelmas, 
1 the obligation is forfeited. Dyer 347. EY | 
| eftate.. Ik the condition be, that the obligor ſhall make me an eſtate upon re. 
queſt, and he tenders mean eſtate before I requeſt it, and afterwards | 
do requeſt it, and he refuſes it; the condition is broken, and the obli- 
gation forfeited. 7 H. 6. 24. 

If the condition be, that the obligor ſhall make a good eſtate of land, 
(being copyhold land) and he ſurrenders it abſolutely, and the homage 
when they preſent it do preſent it conditionally z this is no breach of the 

condition, Paſ. 8 Fac. C. B. a | 

If the condition be, to make a good eſtate of land, in fee-ſimple to 
A. (a woman) before ſuch a time, and before ſuch a time the oblige! 

takes a wife, and the day paſſes,” and no eſtate is made; the condition 1 
broken, and the obligation forfeited ; but if the obligation be made to 
the 2 * herſelf, then it is diſpenſed with by the intermarriage. 4 . 
7. 4 Kelu. | 55 

a If the condition be, that the obligor and his ſon ſhall do all ſuch ach 

further aſſu- for the better aſſuring of land as the obligee or his counſel ſhall deviſe, 

rance. and the obligee deviſes and tenders a releaſe to the obligor and his fon 
to ſeal, and they delay and refuſe to ſeal it, until they can ſbew it to 
their counſel to be adviſed upon it; this is a breach of the condition; 
but if they be illiterate, and refuſe it until they can get it read, this 1s 
no breach of the the condition. 2 Cer 3. Dyer 337. a i 


„ 
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1 dition be, to make a feoffment of land to ſuch a day, and he To make a 
wn Fan» the land ready to make the feoffment, altho? I come not n 


there to receive it, yet the condition is broken. Perk. 5 768, 769. 

If a condition be, that when the obligor ſhall come to his aunt, 
will infeoff the obligee, or the heirs of his body; in this caſe he muſt 
do it as ſoon as he comes to her, and the obligee ſhall requeſt the feoff- 
ment, or the obligation is forfeited. 21 Ed. 3. 29. $ C. 112. 

If a condition be, to infeoff me of a manor by a day, and before the 
day the obligor makes a feoffment of it to another z hereby the conditi- 
tion is broken, and the obligation forfeited; and though the obligor re- 
purchaſes it again before the day, and then makes the feoffment, yet 
this will not cure the breach. 21 Ed. 4. 55. | 

If a condition be, to infeoff B. and C. and one of them dies before 
the time be paſt wherein it ſhould be done; he muſt infeoff the ſurvivor. 
of them, or the condition is broken, 4 H. 7. 4. 


4 
If the condition be, that the obligor ſhall ſave the obligee harmleſs To fave 
from ſuch a debt for which the obligee is ſurety for the obligor, and the harmlels. 


obligee comes at the time and to the place when and where the money 
for which he is engaged is to be paid, and finding no- body ready to pay 
the money, he pays it himſelf to ſave the forfeiture of the obligation z 
hereby the condition to ſave harmleſs is broken, and the obligation for- 
feited ; and therefore much more if the obligee be ſued, arreſted, out- 
lawed or taken in execution for the debt of the principal. So alſo if the 
obligee be put in fear of an arreſt for the debt of the principal, and 
therefore dares not go about his buſineſs ; by this the conditon is broken. 
But if the obligee be ſued unjuſtly, either becauſe he is ſued before the 
money is due, or otherwiſe ; or if the bond in which he is bound be 
— law and void, and he ſuffers himſelf to be unjuſtly vexed there- 
upon, and does not take advantage of it; this is no breach of the 
condition of the bond to ſave harmleſs. Dyer 186, 187. 18 Ed. 4. 
27, 28. 5 C. 24. Old Book of Entries 12. 

If a bailiff diſtrains beaſts on a withernam, and afterwards redelivers 
them to the party of whom he had them, and takes a bond from him, with 
condition to ſave him harmleſs from him for whom the beaſts were ta- 
ken; and after he brings a Detinue againſt the bailiff for the beaſts ; the 
condition is not broken, for that action will not lie in this caſe, 2 l. 4. 


9. | 1 | | 
If the condition be, that I ſhall enjoy land without the interruption For quiet 
of any perſon whatſover, and afterwards I do forfeit it myſelf by non- . 


payment of rent or the like; this is no breach of the condition. Dyer 


30. N | | 
[f the condition be, that the obligor ſhall ſuffer the obligee to enjoy 
land &c. and that without the let of him, &c. or any other perſon or per- 
ſons, Sc. and one that has an elder title enters; this is no breach of the 
condition, But if he procures this entry and diſturbance this is a breach 
of the condition. Dyer 255. 17 Ed. 4. 3. | 

If the condition be, that H. and others ſhall quietly enjoy land, and 4. 
the obligor and B. the obligee diſturb the others; it ſeems by this diſ- 
turbance the condition is broken. Nel. 60. | 
If the condition be, that the obligor ſhall not diſturb me in the kee p- 
ing of my courts, and he keeps the courts and takes the fees himſelf; 
tus is 2 breach of the condition, 9 C. 51. | 

| If 
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If one makes a feoffment of land, and makes me an obligation with 
condition to defend the land for twelve years, Sc. and I am entered by 
- —_ but never impleaded ; in this caſe the condition 13 broken, 

Lit. 384. 

To pay mo- If the condition be, to pay money to me at a day and place certain, 
ys and the money is not tendered at the time and place, although there be 
nobody ready to receive it; if it be tendered, yet the condition is | 

broken. Kelw. 60. f 

If the condition be, to pay money to me at a day and place, and the 
obligor in his going to the place is robbed of the money, ſo as he cannot 
pay me; in this caſe notwithſtanding the condition is broken and the 
obligation forfeited, this will not excuſe it. Bre. Oôl. g. 

If the condition be, to pay. money to me at a day and place, - and I 
ſeeing him going to the place to pay the money, deſire him to forbear, 
and thereupon he does ſo, and does not pay it; the * is forfeit- 
ed, and this will not excuſe. But if I do violently actually detain 

and hinder him fo that he cannot pay it, this will excuſe him. Kelu. 


60. 

If the condition be, to pay me the rent reſerved on ſuch a leaſe at the 
times · limited by the leaſe, and it be not paid accordingly ; hereby the 
condition is broken altho* I do never demand the rent. Hil. 4 Fac. Mo- 
linenx*s Caſe. | . | 

If the condition be, to pay me the rent reſerved on ſuch a leaſe, and 
I enter upon all or part of the land demiſed, ſo as the rent is ſuſpended 

ſo long as I keep the poſſeſſion ; in this caſe the non-payment of the 
rent during the time of the ſuſpenſion of the rent, is no of the 
condition, Bro, Obi. 

To give a If the condition be, that I ſhall have licence to carry wood ſeven 
Jicence.Þ years, and the obligor gives me a licence for ſeven years, and then re- 
_ it again; this is a breach of the condition. 8 Cs. 8a, 83. 18 
4, 20. . 
To ſtand to If the condition be, that 0 S. ſball give me a licence to go over his 
an award. ground, and J. S. does ſo, but another interrupts me; this is no breach 
of the condition. And yet if the condition be, that I ſhall have licence 
to go over that ground, there perhaps ſuch an interruption may be a 

breach of. the condition. 18 Kd. 4, 23. | 
If the condition be, to ſtand to the award of J. S. and the obligot 
| afterwards countermands the ſubmiſſion made to J. S. this is a breach of 
2 — Fadlum non dicitur quad nin perſeverat. 4 Co. 1. 61. 8 

. 3. a 

If an obligation be made to me with condition to appear in ſuch a 
court ſuch a day, and at the day he is kept in priſon at my ſuit ſo as he 
cannot appear z in this caſe his non- appearance is no breach of the 
condition, for his impriſonment ſhall excuſe him. But if his impriſon- 
* for felony or any other ſuch like cauſe of his own, contra, Fitz- 

ar. 60. | 

lf the condition be, to appear in ſuch a court ſuch a day, and before 
the day a Superſedeas comes to the ſheriff ; yet if the obligot does not 
appear, the obligation is forfeited. Dyer 25. 
| Tomarrya Af the condition be, that A.ſball marry E. by a day, and before the 

woman. Obligor himſelf inatries her ; the condition is broken. But if the ob- 
ligee marrizs her before the day, the obligation is diſcharged. 3 H. 7» 
4. Perk. \ 709. | i 


To pay rent. 


To appear. 
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It he condition be, for the ſafe 


ke, but in truth and in judgment of law is no priſoner ; this eſcape is 
- breach of the condition. Cur? Trin. 37 Elie. * 
If 1 make a leaſe for years, and the leſſee enters into an obligation 
with condition that he ſhall notalien the land demiſed without my licence, 
and | die, and then he aliens it ; this is a breach of the condition. Per 
uſtice. Nicolas, M. 1 3 Jac. 
If the condition be, that | 
lawful commands z or that J. S. ſhall be a good and honeſt ſervant to 
me one year; in the firſt caſe if I command him nothing, the condition 
is not broken although he never tenders his ſervice z but in the laſt caſe 
he is to tender his ſervice to me, or otherwiſe the condition will be 
broken. But if I refuſe his ſervice whea it is tendered, or he dies. within 
the time, the obligation is diſcharged ; yet if he d s away within 
the time, the condition is broken. Perf. 5 772. 6 Ed. 4. 2. 
If the condition be, to 


f-offor pays ſuch a ſum of money, he ſuall re-enter, and he does not 
pay it z this non-payment is no breach of the condition. But if A. lets 
land by indenture to B. for years rendering rent, and B. binds himſelf in 
an obligation with condition to perform all the covenants contained in 
the indenture, and the rent is unpaid 3 this is a breach of the condition, 
and cauſe of forfeiture of the obligation. Adjudged 5 Fac. B. K. Int. 


In what Caſes an Obligation, although good in its origital 
Creation, is void or diſcharged by Matter ex poſt facto. 


If the condition of an obligation conſiſts of two parts in the diijunc- 
tive, or be to do one of two things before or at a day certain, and both 
things are poſſible at the time of the making of the obligation, and be- 
fore the time of performance one of the things is become impoſlible to 
be done, by the act of God, or by the act of the obligee himſelf: in 
this caſe the obligation is diſcharged for ever. Co. Li. 27. 

And therefore if the condition be, That the obligor ſhall ſell his 


© the money by him received or had by or upon the faid fale ſhall 
amount unto, or elſe do and ſhall leave unto her the ſaid J. as exe- 
** Cutrix, by legacy or otherwiſe, as much money as ſhall be by bim 
received from ſuch ſale, that then, &c.” and the obligor ſells his 
wife's land, and then his wife dies before him, ſo that he 'cannet- leave 


| ad i» not bound to purchaſe land to her and her heirs. 5 Co. 22. 15 
7. 2. | : | ; 
So if the condition be, that if J. S. does not prove the ſuggeſtion of 
a bi.l depending in the Court of Requeſts before the u/as of Hilary, that 
wen he ſhall pay twenty pounds, Oc. and J. S. dies before the was; 
Ver. III. Pan r . e as, 2 bereby 


perform the covenants and payments of a deed, xo, 
and the deed contains a feoffment, and this is one condition, that if the cov 


« wife's land; if then he ſhall either in his lifetime purchaſe to his 
wife, and her heirs and aſſigns, land of as good right and value as 


her the money ; in this caſe the obligation is diſcharged, and the huſ- 


deci ing of priſoners, and one eſcapes To keep pri- 3 
that is in execution and in priſon under eolaur- of an execution, or the ſoners. 


* * 
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S. ſhall ſerve me in all my honeſt and To frye. | 
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1 at Michaelmas, or the obligation is forfeited. So if the condition 


to the obligee at Michaelmas, and A. dies or becomes mad before Eaſter, 
or the obligee marries 4. himſelf, and the 2 continues between 
1 


ligation, or ſuch, a releaſe as the counſel of the obligee ſhall deviſe be- 


hereby the obligation is diſcharged for ever, and he is not bound to pay 
the twenty pounds. S0 if the condition be, that if the obligor appears 
in the King's-Bench in Eaſter term, or pays twenty pounds to the ob- 
ligee at Michaelmas, and the obligor dies before Eafter term; hereby 
the obligation is diſcharged ;z but i he does not appear in Eaſter term, 
and outlives the term, and dies after ; then the twenty pounds muſt be 


„that the obligor ſhall marry A. before Eaſter, or pay twenty pounds 


them until Eaſter be paſt; in all theſe caſes the obligation is —_ 
for ever. But when the thing is become impoſſible by the act or lac 

of the obligor, the law is otherwiſe. And therefore if the condition be, 
that 4. ſhall marry with B. before Eafter, or that the _ ſhall pay 
unto the obligee twenty pounds at Michaelmas, and the obligor himſelf 
marries with B. and the marriage continues until after Eaſter z hereby 
the obligation is not diſcharged. ' So if the condition be to deliver an 
obligation before Eaſter, or give a releaſe at Michaelmas, and the ob- 
ligor loſes the obligation, or the obligation is burnt ; hereby the obli- 
gation is not diſcharged ; for if he does not make the releaſe at Michael- 
mas he forfedis the obligation, Dyer 262. 15 H. 7. 4. 4 H.7.4 9 
Fac. Batburſt's Caſe. | | 

If the condition be, that the obligor ſhall deliver to the obligee an ob- 


fore Michaelmas, and the counſel of the obligee deviſes no releaſe be- 
fore Michaelmas; hereby the obligation is gone for ever. Adjudged 
27 Eliz. C. B. Greening v. Ewre, Cre. Elis. 396. 

If the obligation depends upon or be neceſſary to ſome other deed, 
and that deed becomes void; in this caſe the obligation is become void 
alſo ; as if the condition of the obligation be to perform the covenatt 
of an indenture, and afterwards the covenants be diſcharged, or becone 
void z by this means the obligation is diſcharged and gone for ever. And 
if one makes a leaſe for years rendering rent, and the lefſee enters into 
an obligation with condition to pay the rent to the leſſor, and afterit 
falls out ſo that the leſſee is evicted out of the land by an elder title, 
whereby the rent in law is gone; in this caſe, and by this means, the ob- 
ligation is diſcharged and gone alſo: but if the eviction be but of a put 

the land, contra. Bro. Obl. 6, 88, 29. 4 H. 7. 6. 

If an obligation be made to me, and delivered to J. S. to my uſe 
and when it is tendered to me I do refuſe it and diſagree to it z hereby" 
is become void, and cannot afterwards be made good again. So if 1 
obli 3 made to my wife, and I difagree to it; hereby it is become 
void. 5 Cz. 119. | 

By a releaſe made from the obligee to the obligor, or to one of the 
obligors, if there be more than one, the obligation may be diſcharged; 
and therefore if an obligation be made to me with condition to pay mo- 
ney, and I by my deed releaſe it, or acknowledge myſelf futiaked wich 
the debt, although I teceive none of it, or that I receive but part of i 
in full ſatisfaction of the debt; by this the obligation is diſcharged is 
ever, Fitz. Bar. 37. | 

It the obligee makes the obligor, or one of the obligors, or all the 
obligors, his executor or his executors ; hereby the obligation — 

8 c 


n—_— 


Kinds of Deeds. 


charged for ever. But the granting of letters of adminiſtration to one 


xr more of the obligors is no diſcharge of the obligation. And if the ob- 
gor makes the 5 oy his executor, this is no diſcharge of the ob- 
;gation. Bro. Obl. 61. 8 Co. 136. 8 Ed. 4. 3. 21 Ed. 4. 2. H. 


if the condition of an obligation conſiſts of ene part 2 or be to 
lo one thing at a time certain, and that thing at the time of the obligati - 
on made is poſſible to be done, but afterwards and before the time when 
tis to be performed it becomes impoſſible by the a& of God, or the ac 


;f the oblig-e 3 in this caſe alſo the obligation is gone and diſcharged for 


ver. And therefore if the condition be, to appear in perſon ſuch a 
jay in ſuch a court, and before the day the obligor dies, or at the day 
he water riſes ſo high, that he cannot travel to the place without dan- 
ger of life; in theſe caſes the obligation is diſcharged. So if the con- 
lition be, that A. ſhall marry B. before Eaſter, and before the time 4. 
or H. dies, or becomes mad, or the obligee marries B. and the marriage 
ontinues until after the day; in all theſe caſes the obligation is diſ- 
harged. But if the thing becomes impoſſible by the act of the obligor, 

a. And therefore if the condition be, that the obligor ſhall appear 
uch a day, and before and at the day he is impriſoned through ſome 
-fault of his ewn, ſo that he cannot appear; this will not excuſe him, 
o more than in caſe where he is ſo fick that he cannot appear without 
Peril of his life, (ſo held in ſcaccario, 3 Car.) So if the condition be, 
bat B. ſhall marry C. before Eaſter, and the obligor himſelf marries her, 
nd the marriage continues until after the time; in this caſe the obliga- 
oon is forfeited. So if the condition gives the obligor all his lifetime to 
o the thing, the obligation is not diſcharged by his death, ( Hil. 37 
Ez. C. B.) but in this caſe he muſt do it during his lifetime at his 


2d. 4. 27. | = 

lf the obligee be a woman, and takes the obligor to huſband ; hereby 
he obligation is diſcharged. Bro, Obl. 61. | 

If the condition be, to enfeoff X. S. (a woman) before ſuch a time, 
nd before the day the obligor marries the woman; this does not diſ- 
harge the obligation. Fitz. Bar, 133 


icenſe him to depart z it ſeems that hereby the obligation is diſcharged. 
\nd yet if the condition be to\ſtand to an award, and it is awarded that 
ne of the parties ſhall pay five pounds a year for ſeven years towards 
ae education of J. S. and J. S. dies within the ſeven years; the obli- 
zation is not diſcharged by his death, but the money muſt be paid dur- 
ug the time notwithſtanding, Dyer 371. ; 5 

If the condition be, to do two things, or ſtand upon divers points, 
ad the obligee, ſuppoſing the breach of one of them, ſues the obligor, 
"d the iſſue being joined upon that point, it is found againſt the plain- 
if, and he is barred z hereby the whole obligation is diſcharged, and 
0 long as that judgment is in force, he can never ſue the obligation 
pon any e e within the condition. If the condition be, to ſa- 
«fy me for goods [ have delivered to J. S. if they be loſt, and afterwards 
Mey be loſt; and I ſue J. S. and have him in execution for them z by 
us the obligation is not diſcharged z but perhaps when I have ſatisfac- 
'on of J. F. being in execution for the goods, the obligation may be 


due. Fitz. Bar, 64. 


4 rl, Vide 8 Ed. 4. 21. 5 Co. 22. Perk. $ 7 n 767. 4 H. To 4. i 


If the condition be to ſerve, me ſeven years, and within the time I | 
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Id. Raym. 683. 


Plea upon the ſtatute. Stra. 652. 


the principal and intereſt or damages ſuſtained exceed the penalty, c 


the debt beyond the penalty, becauſe he has choſen his own ſecuri) 


And in all other caſes by which a deed in general may become yoid 
by matter ex pg fade, as by taſure, or the like, an obligation may be. 
come void. | 


— 


Where a Bond is extinguiſhed at Law; and where afin 
Extinguiſhment ai Law it is good in Equity. 


If the condition be, to do an act at the requeſt of the obligee, and be 
dies without making any requeſt, the bond is extinguiſhed at law: { 
where the obligor is made executor or adminiſtrator to the obligee, Via 
2 Bac. Abr. 379, 380. v4. | 

A variance in the Sælvendum is immaterial, becauſe the firſt part of the 
bond makes it payable to the plaintiff, 2 Ld. Raym. 1043. 

A bond to the King, his executors and adminiſtrators, 1s within the 
ſtatute 33 H. 8. c. 39. 2 Ld. Raym. 1327, inci 

If the words obligamus nos & utrumque, &c. will make a bond fever 
2 Ld, Raym. 1460. | ; 

Aſſignment of a bond is a covenant that the aſſignee ſhall receive i, 


A bond in'pre mid. wiginti in quadrans obſtupavit explained by the cas 
dition, and good. Ld. Raym. 335. | | | 
Bond to refund part of a portion ſet aſide. Stra. 240. 

If any intereſt was paid upon an old bond after the day, it muſt be; 


Indorſment made by obligee on an old bond after the preſumption ha 
taken place, not admitted in evidence. 2 Stra. 827. 

The Selvendum in a bond may contain a ſufficient deſcription of th 
obligee. 2 Stra. 945. ES, 


HYhat ball be recovered on a Bond in Law or Equily. 


On the forfeiture of a bond, the whole penalty was recoverable 1 
law; but here the Courts of Equity interpoſed, and would not permit 
a man to take more than in conſcience he ought, vis. his principal ir 
tereſt and expence, (in caſe the forfeiture accrued by non-paymei 
of money borrowed) ; the damages ſuſtained upon non-performance« 
covenants, and the like. Black. Com. Vol. Il. 341. 

Upon a bond for performance of covenants, to. the obligee ſhall 
cover no more in equity than he is really damnified by the breach 
covenants: but in an action at law the whole penalty of the bond ſh 
be recovered from the obligor. 2 Chan. Rep. 199. 

But Chancery gives relief againſt the penalty of a bond, and thong 


the obligee ſhall not recover beyond the penalty. 2 Vern. 509. 
Rep. 95. Sall. 154. Abr. Co. _ | 
or where an obligee is plaintiff, a Court of Equity will not cam 
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but it is otherwiſe as to the obligor 3 for he who ſeeks equity from him 
muſt do it to him. Abr. Ca. Eg. 92, | | 

And therefore, if lands are extended on a ſtatute or judgment at much 
leſs than the real value, and the conuſor will come into equity to make 
the conuſee account c_— to the real value, he ſhall not be relieved 
without paying the conuſee all that is due to him for principal, intereſt 
and coſts, though they exceed the penalty. Yern. 350. So if che obli- 
zee be delayed by injunction. 3 
So where the plaintiff came to be relieved againſt the penalty of a 
bond, though it was ſo decreed, yet it was on the payment of principal, 
ntereſt and coſts ; and though they exceeded the penalty, yet the de- 
tee was affirmed in the Houſe of Lords, Show, P. C. 15, Vide Abr. 


a, Eq. 92. | 

1 4 & 5 Ann, c. 16. In debt upon bond, if the defendant 

fore adion brought has paid the principal and intereſt due by the con- 
lition or defeaſance, he may plead payment in bar. And pending an 
action on ſuch bond, the defendant may bring in principal, intereſt and - | 
oſts in law and equity, and the Court ſhall give judgment to diſcharge 
he defendant. 

The Court will refer the — ptincipal, intereſt and coſts upon a 
bond, without taking notice of a ſimple contract debt between the ſame 
parties, that is barred by the ſtatute of limitations, 2 Ld, Raym, 1033. 


n what Caſes Obligees have Remedy in a Court of Equity, 
where Bonds are loft, or clandeſtinely taken away. 


If a bond be taten away fraudulently and cancelled, the obligee ſhall 
ave ths ſame benefit thereby as if it had not been cancelled, Finch's 
dep. 184. 

So where an obligee /eſes his bond, he ſhall have his remedy againſt the 
bligor in equity, Chan. Ca, 77, 78. | | 
J. S. a ſhort time before his death, entered into a voluntary bond to 
is houſe-keeper for the payment of an annuity of thirty pounds per an- 
un, and the bond being loſt, his repreſentatives were decreed to pay the 
nnuity, or the penalty of the bond, though it appeared there were no 

ages due to her. Abr. Ca. Eg. Wo. 3 | | 

By ſtatute 2 Gee, 2, c. 25, .. 3 ng a bond is made felony, 
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Of Confirmations. 


DEED of -onfirmation is the conveyance of an eſtate or right that 
one has into lands or tenements to another who has the poſſciſion 
thereof, or ſome eſtate therein, whereby a voidable eſtate is made ſure 
and unavoidable z or whereby a particular eſtate is increaſed and enlarg. 
ed. Terms de la Ley, Co. Lit. 295. Vide Blackft. Com. Vol. Il, p. 


325: | of Re 
And he that makes the confirmation is called the cofirmer, and he to 
whom it is made the confirme-, | 


Of the Nature and Operation of a Confirmation. 


A confirmation operates, (1) either to increaſe and inlarge the eſtate 
of him to whom it is made from a lefſer to a greater, and to give bim 


ſame new intereſt he had not made before; or (2) to corroborare and per- 
fect the eſtate that was imperfect before ; or (3) to change the quality . 
of it, from an eſtate upon condition, to an abſolute eſtate, or otherwiſe; n 
for this a confirmation will do. | 4 
In ſome caſes alſo it will extingw/b rights and titles of entry. But it t 
will not make an eſtate god that is merely wvid, nor add nor take from 4 
an eſtate a deſcendible quality, and make a man capable of it that i j 
1 uncapable of himſelf, or e contra. 
| In ſome caſey alſo it will Ieſſen and diminiſh rents or ſervices : but it | 
| cannet, neither will it change the nature of the ſervices into ſome other 0 
1 kind of ſervice, nor increaſe it into a greater ſervice, Co, Lit. 295 4 
1 9 Co. 142. Dyer 109. Lit. 5 39. 7 H. 6. 7. 7 | 
if In ſome cafes a confirmation is good where a releaſe is not; as if I let 
| land to A. for life, who lets it to B. for twenty years, who enters: now 
$S if I confirm the eſtate of the tenant for twenty years, and the tenant for 
= life dies during the term, I cannot enter during the term. Lit. F 516. ie 
=. Poph. 105. The releaſe cannot operate for want of privity. Lit. be 
17. | | | : | 
| Littleton in his chapter of confirmation makes eight diverſities between: 
4 eenfirmation and a releaſe ; and therein puts eight different caſes wherein fi 
| a confirmation and a releaſe have the like operation in law. ide 516, 
| 517, Sc. Co. Lit. 296, 297, &c. | wi 
But many of the curioſities of ſome kinds of confirmations and te. thi 
| leaſes are ſupplied by fines to uſes, by bargain and ſale and deed enralled, 1 
and by leaſe and releaſe. Wood's Inſt. b. 2. c. 3. 
The acceptance of rent will make a confirmation of a leaſe. 3 wh 
Dany. Abr. 128. | frn 
And if a man leaſes for life, reſerving rent upon a condition of re- er- dur 
try; and if after the condition is broken by non-payment of the rent, 4 
the leſſor diſtrains for the ſaid rent, this act ſhall be a confirmation of the = 


leaſe, ſo as he cannot enter. /bid, : 
A Senf! 
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A confirmation ſhall not di (charge a condition, but it is only to bind the 
right of him who made it in the poſſeſſion of him to whom it is made. 
Peph. LO | 11. % A | a 


Kinds of Confirmation. 


There are two kinds of confirmations, wiz. a confirmation implied or 
in law, which is when the law by cenſtruction makes a confirmation of 
a deed made to another purpoſe. and a confirmation expreſs or in _deed,. 
which is when the act done or deed made is intended for a confirmation. 
And both theſe are always in writing, (Contirmations not in writing are 
void by ſtatute of frauds and perjuries, 22 Car, 2. c. 3.) The latter is 
properly called a deed or inſtrument of confirmation, and is made after 
this manner: Know ALL Men, that I A. of B. have ratified, approved 
and confirmed to C. of D. the eflate and poſſeſſion which I have ef and in 
one meſſuage, &c. with the appurtenances in V. Or it may be by inden» 
i EOS | | | | 

A confirmation is alſo diſtinguiſhed by its effects; for ſometimes it 
tends and ſerves to confirm and make good a wrongful and defeaſible eſtate, 
or to make à conditional eſtate abſolute z. and then it is {aid to be confir- 
matio perficiens. And ſometimes it tends and ſerves to increaſe and in/arge 
a rightful eſtate, and fo to paſs an intereſt ; and then it is called confirma» 
tis creſcens, And ſometimes it tends and ſerves to diminiſh and abridge 
the ſervices whereby the tenant holds z and then it is called confirmatis 
diminuens, Lit. 9 515. Co. Lit. 295 4» 3901. b. 9 Co, 142. Plow. 
140, ow, XL | 


of « Confirmation confirming or altering the Quality of the 
Eftate of him to whom it is made. 


A confirmation binds the right of him who makes it, but does not al- 
ter the nature of the eſtate of him to whom it is made. Popb, 51. 

Theſe things are requiſite in every good confirmation tending to con- 
fem an alteration, or alter its quality: 

1. There muſt be good and capacitated parties, and a thing to be con- 
firmed, as in other grants, and the deed muſt be well ſealed, c. 

2. There muſt be a precedent rightful or wrongful eſtate in him to 
whom the confirmation is made; at leaſt he muſt have poſſeſſion of the 
thing confirmed, elſe there is no foundation for the — to work 
upon. | 75 9 
3. The confirmor muſt have ſuch an eſtate and property in the thing 
whereby confirmation is made, as that he may thereby be enabled to con- 
frm the eſtate, elſe the confirmation is void as if the heir of diſſeiſee, 
during the life of diſſeiſee confirm to the diſſeiſor, this is no confirmation.” 

4. The precedent eſtate muſt continue till the confirmation is come g 
u in all gaſes of voidable eſtates the confirmation muſt be before the eſ- 
late, or made void by entry, | 6's 

5. The 
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__ ©. ritual perſon makes a leaſe not warranted, by the ſtatutes, as a prebend, 


5. The eſtate precedent, and that which is to be confirmed, muſt be 
lawful, and not prohibited by any act of parliament: therefore if a ſpi- 


or the like, the confirmation of the Dean and Chapter will nct help or 
amend it. i | 

6. There muſt be apt words in the deed or inſtrument the moſt proper 
for the purpole, as before mentioned, | | 

I, As te the parties, and a thing to be confirmed, fealing the deed, &c, 
Vide ante deeds in general. | | . 

II. As to the ſecond article, That there muſt be a precedent rightful or 
wrong ful eſtate in kim to whom the confirmation is made, in his own or in 
another*s right, or at leaſt be of have the poſſeſſion of the thing whereif 
the confirmation is lo be made, that may be as a foundation for the confirma- 
tion to work upon, take the following examples. 

H a feoffee on condition makes a feoffment over, and the feoffor con- 
firms his eſtate to him to whom the ſecond feoffment is made, and his 
heirs z this is a good confirmation to make his eſtate abſolute, Co. 146, 
9 G. 142. 7 H. 6.7. 13 | 

And if leſſee for life makes a feoffment in fee, or leaſe for years, and 
the firſt leſſor confirms this ſecond eſtate z this is a good contirmation, 
Lit. 5 516, | | 

Add if one diſſeiſes me of land, I may after confirm the eftate of the 
diſſeiſor, or of his heir, if he he dead; or of his feotfee, if he has aliened 
it; and this will make his eſtate good for ever. And if the diffeifor 
make a leaſe for life or years of it, I may confirm the eſtate of the leſſee, 
and this will make it gocd for the time. 9 G. 142. 6 Ce. 15. Perk, | 
86. Zit. $ 518, 521. 11 H. 7. 28, 29, | 

And if one makes a leaſe for life abſolute, or a feoffment in fee, or 
leaſe for life on condition; or be diſſeiſed of land, and the leſſee for lite, 
feoffee, or difſciſor, grants a rent out of the lang in fee, and the leſſor, 
feoffor or diſſeiſee contirms the eſtate of the grantee; this makes good 
the grant for ever. And ſo alſo if the heir ofa diſſeiſor that is in by de- 
ſcent grants a tent- charge, and the difſciſee confirms it; this is a good 
confirmation. And if an infant makes a leaſe for twenty years, and the 
leſſee makes a leaſe to another for all or part of the time, and the infant 
at his full age confirms this ſecond leaſe z this is a good contirmation z and 
porſects the leaſe 3; for it is a rule, That which 1 may defeat by my entry, 
1 may confirm by my deed. Co. 144, Lit. $ 527, 529, 547. 11 H. 7: 
28, Co. Lit. 2300, 2. | 

But if there be no -precedent eſtate on which the confirmation may 
work, or the eſtate be ſuch an eſtate as is merely void, then is the confi- 
mation void, and cannot take effect as a confirmation; as for example, 
If a man aſligns dower to a woman that has nothing to do with it, or 2 
court that has not power makes leaſes by commiſſion, or an eſtate that 
was upon condion is avoided by entry, or a leſſee ſurrenders, or a di- 
ſciſee enters upon a diſſeiſor, and afterwards he that has the rightful ei- 
tate confirms their eſtates ſo defeated and gone ; theſe confirmations art 
void: Debile fundamentum fallet opus. And a confirmation to him that 
has nothing in'the land is void. And hence it is; that if one confirms #! 
his eſtate * he has granted to another, when in truth he has granted 


WL 


none at all, this is yoid. Co. Lit. 295, 301. Dyer 263. 
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III. As to the third thing requiſite, vis. That the confirmor maſt have 


ſuch an 1 in the thing whereof the confirmation is made, as 
he may be ther. 
leſſors N feaffr and diſſeiſces in the caſes beſare have, otberwuiſe the confir< 

tion is Utd. er 109, 

"Obſerve, that if the heir of the diſſeiſee during the life of the difſeiſce 
confirms to the diſſeiſor z this is no good confirmation to perfect his eſ- 
tate, although the. diſſeiſee dies, and the right of the land deſcends to 
his heir afterwards. 19 H. 6. 62. | | | 

So if land be given to A. and B. his wife, and the heirs of their bo- 
dies iſſuing the remainder in fee to A. and A. levies a fine with procla- 
mations and dies, and ſhe within five years enters and claims, and after 
the conuſee confirms the eſtate made by the firſt gift to the wife, to have 
and to hold according to the fame; this confirmation is to no purpoſe, 

Ci, 138. | 11 | 
l So if leſſee for life makes a leaſe for thirty years, and after he in re- 
verſicn and the leſſee for life leates for ſixty years; in this caſe he can- 
not confirm the leaſe for thirty years, becauſe he has granted it before 
for ſixty years. Co. Lit. 296. L 0. 

And hence it is alſo that the confirmation by one jointenant of the ef+ 
tate of his companion works nothing; for their eſtates are equal, and each 
has intereſt in the whole land, Fits Confirmation 15, | 

And yet ifone jointenant confirms the whole land to his companion, 
to have and to hold the land to him and his heirs 3 this ſhall amount to 
a grant, and ſo will be good to paſs his moiety, Lit. f 523. Dyer 263. 

And hence it is alſo, that if a man grants a rent-charge out of his land 
to another for life, and then confirms his eſtate without any clauſe of diſ- 
treſs, (for by a clauſe of diſtreſs a grant of a new rent may be made) to 
Lave and to hold to him in fee-fimple or fee- tail; that this is void, for 
the confirmor has no reverſion of the rent in him. 


IV. As to the fourth thing requiſite, vis. That pf uh ar eflate muſt 


centinue until the confirmation comes, as in all the caſes of vcidable eftates 
made, the confirmation muſt be before the eftates be made void by entry, 
&c. or otherwiſe the confirmation will be vid, Obſerve, if a leſſee for 


life or years ſurrenders, or the diſſeiſee enters upon the diſſeiſor, and 
after the leſſor or the diſſeiſee confirms the eſtate of the leſſee or diſſei» 


ſor ; this confirmation. comes too late 
V. As to the fifth thing requiſite, iz. That the eſtate precedent, and 
that which is to be confirmed, muſt be lawful, and not probitited by an act 


ö Parliament, Obſerve, if a ſpititual perſon, as Prebend, or the like, 
makes a leaſe not warranted by the ſtatutes z the confirmation of the 


Dean and Chapter will not help noramend it. And if tenant in tail makes 
2 voidable leaſe, and after confirms it himſelf, this is voidable ſtill. 5 
0. 15. Lit. $607. 5 

VI. As to the ſixth thing requiſite, vis. That there muſt be apt words 
ef confirmation in the deed or inflrument, Note, that although the words, 
| have confirmed, ratified and approved, be the moſt ſignificant and pro- 
per words to make this conveyance, yet ſuch as are —— by other gene- 


ral words may make a good confumation: and therefore it is agreed, 

that a deed made by the words, Hath given, granted or demiſed, may | 

make a good confirmation. | . 
And therefore chat if the diſſeiſee, coparcener or leſſor, makes a " 


enabled to confirm the eftate to the confirmee, as the 


* 
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of the land by the words, Hath given or granted to the diſſeiſor, other 
coparcener, or leſſee for life, and delivers the deed ; this is a good con- 
firmation without livery of ſeiſin. Alſo if a feoffment be made to A. to 


the uſe of B. and his heirs upon condition, and before the condition 


broken the feoffor and B. join in the grant of a rent-charge, and after 
the condition is broken ; the law interprets this a good grant from B. and 


⁊ good confirmation of the feoffor without any words of confirmation, 80 


if tenant for life grants a rent to him in reverſion, and he by deed grants 
it to another and his heirs in fee: the law conſtrues this a good grant and 
a confirmation alſo. Lit. F 531, 532. 10 Ed. 4. 3. Co. Lit. 295. 
Dyer 116, Ca. 147. 5 C. 15. 22 
And in theſe caſes of confirmations of eſtates, if it be by the diſſeiſee 
to the diſſeiſor, it is good without any word of Heirs ; as if the diſſeiſee 
confirms the eſtate of the difſeiſor, or confirms the land unto him, and ſays 
not to him and his heirs; this is an effeQtual confirmation to him and his 
heir for ever. And if a leſſee for life, or a difſeiſor, makes a leaſe for 
life or years, fc. and he in reverſion, or the diiſeiſee, confirms their 
eſtates, and not the land, and without any Habendum or limitation of eſ- 
tate; this is good for ſo long as their eſtates continue, Lit. F 519, 
Co. Lit. 296. | | . 
But it is moſt ſafe always to expreſs the eſtate, to ſay, To have and to 
Bald the land to him and his heirs, or for life, c. as the agreement is. If 
leſſee for life grants a rent to one and his heirs out of the land, and the 


leſſor confirms the eſtate, or this rent-charge ; this makes the eſtate of 


the rent ſure. And ſo alſo if he confirms the rent, and ſays, To have and 
to hold to him and his heirs, this is a good confirmation. But if he confirms 
the rent, To have and to hold to him in fee, without naming his heirs z 
hereby his eſtate is not made better, Co. 147. | 


a Confirmation enlarging the Eflate of him to whom it 


is made. 


If the leſſor confirms the eſtate of his leſſee for life with this clauſe, 
To hold without e of uaſle ; this is a good confirmation to 
change the quality of the eſtate, ſo far as to make it diſpuniſhable of waſte, 
So if the lord paramount confirms the eſtate, of the meſne with clauſe of 
acquittal, And ſo if leſſee for years, or for anothet's life, be without 
impeachment of waſte, and the leſſor confirms to him for his own life, 


and omits that clauſe ; hereby this privilege is gone, and the eſtate is be- 


2 2 for the waſte. 9 C. 139. 8 Ce. 79. Dyer 10. F. 
B. 136. 1 

A e creſcens, muſt have all the qualities of a confirmation 
which confirms or alters the quality of the eſtate of him to whom it 18 
made, which are before mentionedz and there muſt be alſo in this caſe 
a privity between the confirmor and the confirmee ; and then it may en- 
large the eſtate of him to whom it is made, as from an eſtate at will to an 
eſtate for years, or to a greater eſtate ; from an eſtate for years to an 
eſtate for lifez or to a ter eſtate; from an eſtate for life to an eſtate 
in tail pr in fee ; and = the eſlate- tail to an eſtate in fee z and theſe 
confirmations are good, But in all theſe kinds of confirmations, care 
muſt be had of the manner of penning them, and that in every ſuch deed 


there be a limjtation of the eſtate, #. e, that theſe words * 
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« him and the heirs of his body, cr to him for term of life or years, as 
the agreement is; for if a leſſee for life makes a leaſe for years, and 


« and to hold to him for life, or to him and his heirs;“ theſe words 
will 1 3 9 C. 142. 6 G. 15. 6 Co, Lit, 305. 
er 145, 5 290. ts 5 » 2, 23. WW 5 7 
* f the Ges be on — 22 for life or for years of his 
term or eſtate, and not of the land; as when he confirms his eſtate, To 
« have and to hold his eſtate, to him and his heirs ;”* this does not in- 
creaſe the eſtate, And yet if he confirms the land, To have and to 
« hold — land 5 him and his 1 ; this will increaſe the eſtate, Et 
c de fimilibus, Lit. & 524, 545. Plow. 540. r | 
p if ho huſband has 3. * A for 1e dr. years in the right of his 
wife, or to them both for life, and a confirmation is made to him alone 
of his eſtate, or of the land, ©* To have and to hold the land to him and 
« his heirs;z"* this is a good conveyance of the fee-ſimple to him after 
the death of his wife, And if I let the land to a feme ſole for the term 
of her life, who takes a huſband, and after I confirm the eſtate of the 
huſband and wife, To have and to hold for the term of their two lives,” 


his life, if he ſurvives his wife. But if one leaſes to another forlife, and 

after confirms thę eſtate ofthe leſſee to him and his wife, for the term of 
their two lives ; this is void as to his wife, Co. Lit. 299. Plow. 160. 
Lit. 5525. Fitz, Confirmation 7, 17. . - 

If one grants a rent-charge out of his land for life, and after the gran” 

tor confirms the eſtate of the grantee in the rent without any clauſe of 


firmation is not effectual to enlarge the eſtate, But if a man be ſeiſed of 
an old rent-charge or rent-ſervice, and grants the ſame firſt for life, and 
after confirms the eſtate of the grantee in fee-ſimple or fee-tail ; this is 
good, and will enlarge the eſtate accordingly. Lit.h 548, 549. 

If a tenant for life grants a rent out of the land to one and his heirs 
during the life of the leſſee for life, and after the leſſor confirms the rent 
to the grantee and his heirs ; the eſtate is not hereby enlarged, but when 
the tenant for life dies, the rent ſhall ceaſe, Co. 147. | 
This kind of confirmation may be made by the ſame words as the for- 
mer, viz, by the words give, grant or demiſe, But neither of theſe ma 


are peculiar words deſtined to a ſpecial end, being a proper and peculiar 
manner of conveyances. And yet if I that am a leſſor ſay to my leſſee for 
years by my deed, Iwill that you ſball bold the land for your life; this 
is 2 good confirmation to increaſe the eſtate by the words I will only. Sa 
if I grant to my leſſee for years, that he thall 

his life; this without any other words is a good confirmation, Co. Lit, 
301. Fitæ. Confirmation 23, e SY, ; 


« To have and to hold the tenements, c. to him and his heirs, or to 


thenthe leſſee for life and he in reverſion confirms the land, To have 


this is good, but it ſhall enure only to enlarge his eſtate for the term of 


diſtreſs, ** Tohave and to hold to him in fee- ſimple or fee-tail;"* this con- 


be made by the words ſurrender, releaſe, exchange, or the like ; fortheſe 


hold the land for term of 
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Of a Confirmation diminiſbing or abridging Services, &, 


By a confirmation the lord may confirm the eſtate of his tenant to 
hold at common law where before he held in ancient demeſne, and ſuch 
a confirmation is good. But ſuch a confirmation as is to hold by new 
ſervices, as a roſe, for money, or the like, is not good for that purpoſe, 
And in this Caſe there muſt be alſo a privity. And therefore if there be 
lord, meſne and cenant, and the lord confirms the eſtate of the tenant 
to hold by leſs ſervices z this is void. And if the lord confirms to his 
tenant after he is diſſeiſed, before his entry, to hold by leſs ſervices 


this is void, Lit. F 538. + 9 Co. 142, 


How to make a Deed of Confirmation, 


1. It may either be made by deed-poll or by indenture, 
2. It is good without any conſideration exprefled in the deed, 
3. The words, bade granted, ratified and confirmed, are uſual words: 
2 the words, dedi, conceſſi & cenfirmadi, are as good, and work with- 
out livery, Lit. 5 531. Co, Lit, 301. Lit. Rep, 270. 2 Saund, 96, 


Nie the words be, Yolo that the leſſee for years ſhall have for bis life; 
this is a good confirmation. Lit. Rep. 270, 8.5 

And — word demiſe may amount to a confirmation, Lit. Rep, 270. 
Plew, 187. Dyer 178. | 

4. It is neceſſary in every confirmation to have the words, To nave 

AND TO HOLD, Oc, in fee-tail, for life or years, as the caſe requires, 
Lit. $ 23. . . 

In 2 deed of confirmation it is proper to yecite in the premiſes the 
eſtate of the tenant which is to be confirmed, and alſo the eſtate of him 
that is to confirm, and to expreſs the condition thereof, if there is any. 
Wes Symb. 5 457- ane is | 


Where the Confirmation of ſome Per ſons is needful to perfett 
the Grant of others, or not ; and how it may be done. 


If a Biſhop, Dean, Archdeacon, Prebend, or the like, makes any 
leaſe of the land they have in the right of their biſboprick, deanry, 
archdeaconry or prebendſhip, not warranted by the ſtatute of 32 H. 8. 
and within the other ſtatutes ; this leaſe muſt be confirmed by the Dean 
and Chapter by their common ſeal ; and if there be two chapters, it 
muſt be confirmed by them both, or otherwiſe it is not good. Butif 
the leaſe be ſuch a leaſe as is warranted by the ſtatutes, the Biſhop may 
make it without the confirmation of the King, the patron and founde: 

| 0; 
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of biſhopricks, or the Dean and Chapter; and ſo alſo it ſeems of the 
reſt, And a corporation aggregate, as Dean and Chapter, Maſter and 2 
Fellows, and the like, may grant without any confirmation of the 
founder; and this grant will be good. Co. Lit. 300, 301. 70 Co. 62. 

5 Co. 3- Dyer 145, 273» 349, 338, 339. 61. 

If a Biſhop, &c. grants an ancient office belonging to his biſhoprick, 
although it be but for the life of the grantee, yet it muſt be confirmed 
by the Dean and Chapter, otherwiſe it is not good. 10 Co. 62. 

If a Parſon or Vicar had made any leaſe for longer time than his own 
life, it muſt have been confirmed by the patron and ordinary : but. at 
this day, although it be confirmed by the patron and ordinary, yet the 
leaſe is good for no longer than during the parſon's ordinary reſidence, 
except it be impropriated. Dyer 52. Stat. 13 Elis. c. 20. 

If a Parſon leaſes his rectory for ſixty years, and this is confirmed by 
the ſucceeding Biſhop, and ſucceeding Patron alſo, neither of them be- 
ing biſhop or gone at the time of granting of the leaſe, it is good. 
Cro. Car. 38. pi. Fl 

If tenant for life grants a rent-charge to J. S. and his heirs; in this 
caſe he in reverſion muſt confirm it; otherwiſe the grant of the rent will 
be good for no longer than the life of the tenant for life. C. 147. 

Where a man has an incereſt in any lands, tenements, rents, com - 
mons, felons goods or the like, by any grant of any of the Kings of 
the realm, he need not have the confirmation of any or of every ſuc- 
ceeding King. Alſo grants of fairs, market*, warrens, and the like, 
made by one King, will be good in law againſt his ſucceſſors without 
any confirmation. But all ſuch as have any judicial or miniſterial 

ces, commiſſions and authorities derived from the King, muſt have 
the confirmation of every ſucceeding King, otherwiſe they may loſe 
them. 8 G. 167. Dyer 277, 327. Keiw. 145, 188. | : 


Where a Confirmation may be good for Part of the Eflate, or 
for Part of the Thing, or nat. 


A confirmation by apt words in caſe of a leaſe for years may be for 

rt of the time, but in caſe of a freehold it cannot be ſo. And ſo alſo 
it may extend to part of the thing before, in eſtate. And therefore if a 
diſſeiſor, tenant in tail, huſband of the land he has in the right of his 
wife, or a leſſee for life, makes a leaſe for years, and the diſſerſee, iſſue 
in tail, wife, or leſſor makes a confirmation of all the land for part of 
the time, or of part of the land for all the time; this confirmation is 
good. But if any ſuch perſon makes a leaſe for life, gift in tail, &c. 
the diſſeiſee cannot confirm part of the eſtate he muſt confirm all, 
And therefore if he confirms his eſtate for one hour, it is a confirmation 
of the whole eſtate. And ſo alſo if he confirms the land to the difſeiſor + 
himſelf but one hour, one week, one year, or for his life, c. this is 4 
good confirmation of the eſtate for ever. And if it be a leaſe for years 
that is confirmed, care muſt be had to the manner of the confirmation, 


forif the confirmation be of the eſtate or the term for one hour _ s 


Kinds of Deeds. ; 
a good confirmation for the whole time: and therefore the confirmation 
muſt be had of the land, To have and to bold for part of the term; and 
being ſo made it may be good for that time only, and no longer. Lit. 
519, 520. C. Lit. 297, 5 C. Br, 82. | * 


35 The Force and Virtue of a Confirmation, and low it ſbail 
enure and be conſtrued and taken. 


| If a leaſe be made for life to A. the remainder to B. for life, and the 
| leſſor confirms their eſtates in the land, To have and to hold to them and 
— their beirsz this ſhall enure as to the one moiety to A. in fee after the 

_ of B. and as to the other moiety in fee to B. after the death of 4. 

Lit. 299. 

: If the Tfiviſce confirms the eſtate of the diſſeiſor, To have and to hold 
| to him and his heirs of his body engendered, or To bave and to hold to hin 
fer term of his life ; this ſhall enure to him as a fee-ſimple, and ſhall 
confirm his eſtate for ever. Lit. F 419. | | 

If my difſeiſor makes a leaſe for life, the remainder over in fee, and! 
confirm the eſtate of the tenant for life, this ſhall not enure to, nor avail 
him in remainder, And if the diſſeiſor makes a gift in tail, the remain- 
| der to the right heirs of tenant in tail; this ſhall not extend to the fee- 
| ſimple, no more than if the difſeiſor makes a gift in tail, the remainder 


for life, the remainder to the right heirs of the tenant in tail, and the 

diſſeiſee confirms the eſtate of the tenant in tail ; for this ſhall extend 

only to the eſtate tail, and not to the remainder for life or in fee. But | 

| if the diſſeiſee in the firſt caſe, confirms the eſtate of him in the re- | 

| mainder ; this ſhall enure to and avail the tenant for life. And ſo if a 

| diſſeiſor makes a leaſe for life and keeps the reverſion, and after the di- 

| ſeiſee confirms to the diſſeiſor; this ſhall enure to the tenant for life. 
And ſo if the diſſeiſor makes a leaſe for life to A. and B. and the diſſeiſee 

| confirms the eftate of A. this ſhall enure to B. and make his eſtate good 

| alſo in the other moiety. And ſo if there be two diſſeiſors, and the 

| diſſeiſee confirms the eſtate of one of them without ſaying more, this 

1 ſhall enure to them both. But if the confirmation be of the land, To 

4 hawe and to hold the land to one ; in this caſe it may enure to him alone. 

| 

| 

' 
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So if a diſſeiſor enfeoffs A, and B. and the heirs of B. and the diſſeiſee 
ä 8 confirms the eſtate of B. although it be but for his life; yet this ſhall 
enure to both, and to the whole fee-ſimple. C. Lit. 297, 298. 
| If I nuake a feoffment on condition, and before the condition broken 
] confirm the eſtate of the feoffee abſolutely : this will not extinguiſh 
n the condition, And yet if the condition be broken firſt, ſo that my en- 
; try is lawful z the confirmation will extinguiſh the condition. And if 
the feoffee makes a feoffment over ablolutely to another, and J confirm 
3 the eſtate of the ſecond feoffee whether it be before or after the conditi- 
on broken; by this the condition is diſcharged. . 11 H. 7. 29. C. 


AMD AS =o» = =o & mil 


N 146. T5 ; th 
1 If the lord confirms the eſtate of his tenant in the tenements, ot one ter 
that has a rent, common, or. profit out of land confirms to the tertenant 6 

Ob 
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ry, rent · common, Qc. continues, and this ſhall not enure to extingu 


it. Lit. § 535, 526, 537- | 1 


| | his eſtate ; in theſe caſes notwithſtanding this confirmation the ſeignio- 
| 
; 
| 
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If the diſſeiſee and a ſtranger dilleiſes the heir of the difſeiſor, and the 
diſſeiſee confirms the eſtate of his companion; this ſhall not enure to ex- 
tinguiſh the ſuſpended right of the diſſeiſee, but when the heir of the 
diſſeiſor ſhall re-enter it ſhall be revived. And if the grantee of a rent- 
charge, and a ſtranger diſſeiſe the tenant of the land, and the grantee 
confirms the eſtate of his companion; this ſhall not enure to the rent 


ſuſpended to 27 it, but after the re-entry of the tenant, the rent a 
9. i 


llall be revived. Lit. 298. | | | | 
If I have an eſtate in land for my life, and hein reverſion confirms the 
eſtate to me and my wife for the term of our lives; this ſhall enure only 


as 2 confirmation of my eſtate, and not ſo as to give any eſtate to my 


wife. But if T have a leaſe for life or years in right of my wife, and he 
in reverſion confirms the eſtate to me and my wife, Te have and to hold 
to us for our lives ; this ſhall enure not only to confirm the eſlate, but alſo 


to create an eſtate to me after my wife's death: and in caſe of a leaſe 


for years, it makes our eſtate joint; but in caſe of a leaſe for life, I 
ſhall take by way of inlatgement of eſtate for my life after my wife's 


death; and if in this caſe the confirmation be to me and my wife, To 


have and ts hold the land to us two and our beirs; this ſhall enure to us in 
fee-ſimple as jointenants. - 


If land be let to huſband and wife, To hove and to bold the one moiety 


to the huſband for his life, and the other moiety to the wife for her life, and 
the leſſor confirms to them both their eſtate in the land, To have and to 
bald to them and their heirs; in this caſe as to the one moiety, it enures 
only to the huſband and his heirs, but as to the other moiety they ſhall 
be jointenants. And yet if ſuch a leaſe for life be made to two men 
by ſeveral moieties, and the leſſor confirms their eſtates in the land, 75 
have and to hold to them and their beirs ; by this they are tenants in 
common of the inheritance. Cz. Lit. 299. | 

If lands be given to two men, and the heirs of their two bodies be- 
gotten, and the donor confirms their eſtatcs in the land, To bade to hold 
the land to them and their heirs: this ſhall enure to them as a joint eſtate 
for their lives, and after for ſeveral inheritances. Cz. Lit, 299, 

If the leſſee for life, or the diſſeiſor, makes an abſolute leaſe for 
years, and he in reverſion, or the diſſeiſee confirms the eſtate of the 
leſſee for years, this makes the leaſe good for all the time. So if the 
diſſeiſor makes a leaſe - life, and the diſſeiſee confirms the eſtate of 
the leſſee for life; this makes the eſtate good for the life, And if 
he in reverſion confirms the eſtate of the termor but an hour ; this 


makes it good for all the term. And if an eſtate for life or in fee be con- 


hrmed but for one hour, it is a good confirmation for all the eſtate, And 
if the diſſeiſee confirms the eſtate to the diſſei or, To have and to hold for 


one hour, year, or for life, or in tail; this is. a good confirmation for 


ever, and makes his eſtate unayoidable, And yet if the diſſeiſee con- 
firms the land, Habendum the land for life, or tail, c. contra, Lit, 5 
516, 519, 520, 521, 541. 5 Co. 69. | 

If a voidable leaſe be made for forty years, and the leſſor confirms 


the term for twenty ears; this is a good confirmation of the whole 


term; but if he confirms the land for twenty years, it may be. good for 
that time only, and no longer; wherein as in divers other caſes before 
obſerved, that the very words whereby the confirmation is made, are 


much to be heeded, for Paruls font plea, Dyer 52, 339. 5 C. 81. 
| A 


man, 
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A man, in conſideration of natural love and affection which he bore 
to his ſon, bargained and ſold, gave, ted and confirmed the land 
to him and his heirs: the deed was intolled (Bu Nete, the inrelment ſig. 
nified nathing in this caſe) : the queſtion was, whether this land would 
paſs, and how? Thereupon it was reſolved, that it ſhould not paſs b 
way of uſe, unleſs money was paid, or the eſtate executed; but becauf, 
the ſon was then in poſſeſſion, it was held to enure by way of confirma- 
tion. Oo. Jac. 126. pl. 19. | 

If tenant in tail or for life of land, lets it for years, and after confirms 
the land to the leſſee for years, Ts hate and to hold to the leſſee and hi; 
heirs for ever ; by this the leſſee has only an eſtate for term of the life 
of the tenant in tail, or for life, and therein his leaſe for years is extin, 
Lit. F 60b, 607, 610. | 

If tenant for life grants a rent to another and his heirs duting the life 
of the tenant for lite, and the leſſor confirms to the grantee and his 
heirs z this ſhall be conſtrued to be an eſtate for life only, and no en- 


largment of the eſtate, But if cenant for life grant a rent-charge in fee, 


and the leſſor confirms it, this ſhall be conſtrued to be a confirmation of 
the fee-ſimple. Cz, 147. Co. Lit. 301. | 


Declarations of Uſes. 


What an Uſe is. 


N uſe is by ſome defined to be the profit of benefit of lands or 
tenements z and others define it to be the equity and honeſty to 
hold lands in conſcientia boni viri. It is alſo deſcribed to be a truſt or 
confidence repoſed in a perſon, not as to profits iſſuing out of land, but 
as a thing collateral, annexed in privity to the eſtate of the land, and to 
the perſon touching the land; ſo that the perſon for whoſe benefit the 
uſe was created, ſhall take the profit of the land, and the tertenant thall 
diſpoſe of it according to his direction. | 

Thus, if a feoffment be made to J. S. and his heirs, to the uſe, profit, 
or behoof of . S. and his heirs; in this caſe J. S. had the eſtate and 
property of the land, but . S. had and was to have the profits in ho- 
neſt y and equity. | 

So if one agrees for a piece of land and pays the money, but has no 
aſſurance of the land, yet the equity and honeſty to have this lands is 
in him that has contracted and youu the money for it. 

This truſt was called the uſe of the land ; and hence came the courſe 
of conveyances to ſet down the Habendum to whoſe ule the land is to be 


held; as Habendym to A. and his heirs, to the uſe of A. and his heirs. 


The uſe before deſcribed is an uſe at common law. 

But uſes may be raiſed either by ranſmutation of the eftate and poſ- 
ſeſſion, and by feoſſment, fine or recovery, Ec. of out of the eſtate of the 
owner of the land; as by bargain and ſale by deed indented and inrolled; 
or by covenant to ſtand ſeiſed to an uſe, upon lawful conſideration, 
without tranſmutation of the eſtate or poſſeſſion. Co. Lit. 271. 6, 


| An uſe cannot i tiſe out of 2 or a way to a common newly © creat» | 
ed. Carter 46. Ov. Jac. 189, Lk pl. 13. * 81. 


77 or Cable. 


There is an uk of goods nd danch, lich is 8 called a 
truſt or confidence; for one may have ſuch things to the uſe of another. 


ide 1 Ath, * 2 Att. 300, 436, 570. 


* 


07 the 22 pr ns and Trufts. 


As to the 8 l uſes _ wy there ought to be the 
:moſt care and not to let truſts be carried on beyond the bounds of 
ſes ; for it will introduce different rules, v_ will make great con- 
akon, and be miſchievous to the public: and perpetuities in truſt will 
have all the inconveniencies as perpetuities in e * law have. Mic. 
0 V. Int' Lid and Carew, 


Ceſtuy que Uſe. 


He for whom a truſt or confidence is repoſed in mb were and on 
pught to have the profit of the land by conveyance as aforeſaid, is called 
ei que uſe. He had neither = in . nor jus ad rem, but only a 


onfidence and truſt, for which he had y by the common law: 
but for the a of truſt his remedy — by /ubpane in chancery. 
Ci, Lit. 272 


But now the ſtatute of uſes, 27 H. 8. c. 10. has transferred the poſ- 
ſeſſion to the uſe, Co. Lit. 272. Plow. 352+ 6. 349. 6. 1 Co, 121. 
. 6. 122, 127, 2 Co. 58, 78. 605. 64 7 Cor 34. ee 2 


em. Caſe aß. 
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oy the different Kinds of Uſes. | 


Uſſes are either in eſſe, ot in poſſe, or contingency. . a | 
1. Uſes in eſſe are either in poſſeſſion, reverſion or remainder z as when 
a ſeoffment is made to J. S. to the uſe of J. M. and his heirs z or to the 
uſe of J. M. and. after to the uſe of J. B. and the heirs - male of his bo- 
dy, and after w the uſe of S. T. and his heirs for ever. = w 

2. Uſes in peſſe, or in contingency, may poſſibly ha to be in poſ- 
e or remainder . 3 ry to me for life, 
and after to him that ſhall be my firſt ſon in tail ; this is only the poli 
bility of an uſe, for it may or may not be, 1 Co. 121, 122, 176. 

Alfo,uſes, are either expre/s or implied, 
1. An uſe expe i when the uſe or intent is. openly declared and er- 
preſſed between the parties upon making the eſtate of land whereunts 
the uſe is annexed z as when a feoffment is made of land to S. J. and bis 
heirs, to the uſe of V. S. and the heirs of (er heirs-male, of) the body 
of the ſaid . S. or to the end = intent that, V. S. and his heirs, or 
. S. and the heirs of his body ſhall take the profits of it, or the like; 
or when I covenant to ſtand ſeiſed of land to the uſe of my wife for life, 
and after of my eldeſt ſon and the heirs of his body, or the like. 
2. An uſe implied, is when the uſe is not declared upon the agreemen 
between the parties, but it is left to the conftruQion and made by the 
operation of law ,z as, pea 

When a man ſeiſed of land makes a feoffment in fee, levies a fine, « 
ſuffers a common recovery of it to another without, an conſideration, 
and it is.not nor declared to what uſe or intent it ſhall be 3 this by 
conſtruction of law ſball be to the uſe of the feoffor, conuſor, or reco- 


veree. | 
But if there be any conſideration of money or other thing — 0 
| given, or any rent or tenure reſerved, then by conſtruction of law | 

Il be to the uſe of the feoffee, conuſee, or recoveror 5 for otherwilt 
the law preſumes that the intent of him that did part with the land un 
ſo, (vie-) that the other ſhould have the property of the land to his uſe, 
and that he himfelf ſhould take the profits of it. 

Sa when one bargains and ſells his land for money to another, 200 
no uſe is expreſſed z in this caſe the law ſays it ſhall be to the uſe of the 
bargainee and his heirs. Def. & Stud. 69. c. 26. Perk. 5 533. 20 
— 9 Ce. 11. Dyer 18, 146. 2 Rall. Abr. 781, 782, 789, 22/1 


186. 
Vide further 2 Att. 149, 568, 583. 


Of the Nature of Uſes. 


An uſe at common law, before the ſtatute hereafter mentioned ws 
made, was, and where that ſtatute does not take place, is nothing but 
a mere confidence and truſt col lateral to and diſtin from the land 1. 
nexed in privity of eſtate, and to the perſon touching the land to thu 

purpoſe, that Ceffiuy que uſe ſhpuld take the profit of the 7 
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Ceftlue que uſe in his life, or at his death, by his laſt will and teſtament, 

hould direct and appoint; and if he made no diſpoſition, t hen that it 

ſhould go to his heir, ſo that the feoffee had the freehold or fole proper- 

y of the thing in him, and 77 que iſe. had neither jus in re nor jus ad 

em, ( for if he againſt the <vill of the f-offee bad entered into ibe land, be 

a4 been a treſpaſſer) but a bare confidence or truſt for which the Cefuy = 

7 uſe had no remedy, but in Chancery upon a breach of the truſt, and 

here to have the feoffee impriſoned until he performs the truſt according 

o the order of the court. Br ag OH e | 

Theſe uſes, to ſonie purpoſes; were reputed in law as chaztels, and , 


* 
4 
4 
4 


* 
3 


— 


{- Wicref.,re was deviſeable by will. e 
e, And to ſome purpoſes; as beredita ment, and a kind of inheritance, of 
i- nich there was a poſſeſſio fratris, Wc. ANG 


And to ſome e neither chattels nor hereditaments 3 for they ; | 4 
vere not eſteemed aſſets in the heir or executor; neither were they reput - . 
d as commons, rents, conditions, and ſuch like inheritances whichare 
iſcontinued or taken away by the alienation of the tertenant, eſcheats 
iſſeiſin, Ec; but an uſe is not ſo. i Co. 120. in Chudletgh's Caſe ; and 
. 93 Shelley's Caſe. Kehkw, 160, Dyer 12. Bro. Feefſment a Uſes 
% Ss APIS . 


Of Incidents t6 Uſes. 


To every of theſe uſes there were two inſeparable incidents: 1. conf- 
nce in he perſon j and 2. privity in the eſtate expreſſed by the parties, 
implied in law. ä 
When either of theſe failed, the uſe was either gave for ever, or ſuf< 
"ded for a time at leaſt: And therefore. 1 
If the feoffee to uſe, upon good conſideration; had enfeoffed another 
the land that had not notice of the uſe, the uſe had been gone for 
er j becauſe howſoever here was a. privity of the eſtate; yet hete was 
o confidence in the perſon; but if the feoffment had been without 
onſideration to ſuch a one, in this caſe the uſe had remained Rill, be- 
uſe the law implied a notice.. . 
So allo - ſeems the law was when it was made in conſideration of 
arriage Only, | 5 ö 1. 
And if a difſeiſor; abator or intruder, had come to the poſſeſſion of 
e land whereof the uſe was; although he had notice of the uſez yet 
e uſe was ſuſpended during their potſeſſion; and they ſhould not have 
n ſeiſed to uſs, as the feoffee was; for they came not to the lands in 
per, but in the p. . 
And if a lord by efcheat; lord of a villain, or one who had entered 
mortmain; or had recovered in a ceſſavity fc, had come to ſuch land * 
d had notice of the uſe, the uſe had been gone for ever z for theſe 
© to the land in the p,, and above the uſe. ; ; | 
And tenant in dower and by the courteſy ſhould not be ſeiſed to uſes 
being, for all theſe wanted privity of eſtate, | 
And if there had been tenant for life, the remainder in fee to the uſe 
mother, and the tenant for = had made à ſeoffmoat in fee 9 
| p * 


* 


\ 


= 
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tttat had notice of the uſes, this ſecond feoffee ſhould not have ſtood 


had a eee becauſe the feoffee was not in privity of eſtate of the wife 


man 


- 


ſeiſed to the firit uſes. = | 
So if the huſband had made a feoffment in fee of the land of his wile, 
upon conſideration and without any uſe exprefſed, he ſhould not hay 


And 1 Ceſtuy ue 11e for life or in tail, the remainder in tail, with c. 
vers remainders over in uſe, had made a feoffment to one that had nctice, 
he ſhould not have been ſeiſed to the firſt uſes, cauſa qua ſupra. 

But otherwiſe it is of commons, advowſons, and ſuch like eur 
of appurtenants z for if tenant in tail, or huſband in right of his wif, 
makes a feoffment of a manor, or of part of it, with an advowſon ap. 
pendant: The advowſon, at leaſt after preſentment, ſhall paſs as ay 
pendant to the manor, or to part of the manor, and not to the eſtate i 
the land, which is diſcontinued by the feoffment. So if a diſſeiſor, abs. 
tor, intruder, or the lord by eſcheat, or the like, ſhall have thef 
things as annexed to the eſtate of the land in privity, and common, 
advowſons, and other hereditaments that are annexed to the poſſeſſion «if 
the land. Sbep. Touch, 502, 503. 


Of the Original and Antiquity of Uſes. 


Uſes began firſt when the cuſtom of property began and was brougk 
in, that one man knew his own from another man's, and then was i 
enjoy his own, and not to be deprived of it without conſent, or ordr 
of law; for then he that had land had two things in him, a poſſeſia 
of the land, and a power to take the profits of it, and thoſe being to be 
diſtinguiſhed, he might give the Freehold or poſſeſſion to another, a 
take the profits himſelf z and they were the rather allowed by the li 
for a time as reaſonable, becauſe they gave a man power to diſpoſe d 
his land by will, which otherwiſe he could not have done but in ſom 
fpecial caſes by cuſtom of the place. Shep, Touch. 503. 
By Mamwed Juſtice— The commencement of uſes has been as longs 

ind has been guided by reaſon z and though no mention is matt 
of uſes in our antient books, yet that is no argument that uſes bat 
been but of late times. That uſes were not common, therefore wet 
not at all, is no ſeguitur. 2 Leon. Caſe 25. 

Harper Juſtice ſaid, That uſes began about 18 Edw. 2. after whic 
time there was ſuch a general liking of them, that they were uſt 
anew ; but they did not come into common practice before the time 
King H. 6. when the great contention fell out betwixt the two houſes 
York and Lancaſter, at which times uſes were in great eſtimation for in 
ſafety of iuheritances. 2 Leon. Caſe 25. . | 
By Der Chief Juſtice—As to the beginning cf uſes, the ſame un 
immediately after the ſtatute of mortmain, at which time all their {tits 
then in practice were found out, for which ſee the ſaid Stat. 7 £4. 
Stat. de Keligioſis, And in the Stat. 15 KR. 2. c. 5. the words bets/ 
and »/e are uſed, which is the firſt time they were ſo in our law z 1. 
2 a long time before that ſtatute, uſes had been in practice. 2 Ln 

e 25. 
By Manwoed Juſtice— As long as wills have been, truſts and con 
dences have been; and alfo as long as marriages has been z and * 


we 8 . . . 


4 ͤ 


Leeds. 


Kinds of 


the — of Carſa Aab prolocuti, and the ſtatute of Marlb. c. 6. 
K 3 
But by Harper Juſtice—Whereas it has been ſaid, that an uſe 


4s been as long as any marriage has been, and ſo conceived upon 


Wc writ de cauſa Matrimonti prelecuti; the ſame is not any reaſon, 


cauſa Matrimonji protocuti, In conveyances we are to reſpect two 
ings, the form and effect of them; and in all caſes where the form and 
fect cannot ſtand together, the forin ſball be rejected, and the effect 
zall ſtand, Same Caſe. | 25 1 

And by Mamuood, Littleton ſays, That the Cuy gue Uſe ſhall be 
orn upon inqueſts, which was not enacted by any ſtatute, but prac- 
ſed by the common law. Ibid. | 


ancient time no man would purchaſe land to himſelf alone, but had 


ed was Ce/kuy que Uſe, although no uſe was declared to him upon the 
| very, and fo the uſe was known by the occupation of the lands. And 


uſes is, becauſe men were then of better conſciences than they are 
ow ſo that the feoffees did not give occaſion to the feoffors to bring 
ubpena's in Chancery to compel them to perform the truſts repoſed in 
hem. And before the ſtatute of Weſtminſter the third, if a man had 
ade a feoffment in fee without declaring the uſes of it, it ſhould have 
en to theſe of the feoffee, becauſe there is a ſufficient conſideration 
xetween the feoffor, and feoffee, to raiſe an uſe, (vie, the ſeignio 

reated by the law between them: ) but now by the faid ſtatute ſuch 


eration or declaration of uſes, it is to the uſe of the feoffor him- 
If, Same Caſe, 


Vide further Gilb. Law of Uſes 3. Blackft, Com, 2. 327, Bacon's 
nw of Trad, 302, Vin, 1 Uſes, (A. 3.) * 


Remedies by ſundry Statutes. 


Fear and fraud were the occaſions of inventing uſes. 


dates from forfeiture, 


* Sc. Co. 121. J. 2 73. N 
/es in time were turned into abuſes, and the greateſt part of all the 
ands in the kingdom (eſpecially in the time of RS bee the 
Iouſes of York and Lancaſter) were put in uſe, partly of fraud and partly 
! fear, which produced not a few inconveniences. | 
The ſtatute 27 H. 8. c. 10. of uſes, was made for remedying all 


3, vis. 


cauſe in that caſe there is not any confidence or truſt z for if 
e marriage does not take effect, the woman ſhall have her writ 


o or three joint feoffees with him z and he who was firſt named in the 


hen ſays, that the reaſon why no mention js made in our ancient books 


onſideration is taken away, and then upon ſuch feoffment without con- 


And that he himſelf had ſeen divers ancient deeds of uſes ; and that 


by Uſes were invented, the Miſchiefs thereof, and the 


1. Fear in the time of trouble and civil wars, for ſaving perſons 
2. Fraud to defeat juſt debts, lawful actions, wards, eſcheats, mort» : 


(chiefs and abuſes in uſes, which act was divided into two general 
1, The 


* 
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1- The preamble which expreſſes the mũſchiefs. 3 2 EIA 
2. The body of the act, which provides the remedies. CG. 123, 6. 

The miſchiefs in the preamble are theſe : e Hos oberg 

1. Whereas by the common law, no land or tenement can paſs but 
by livery or matter of record, or writing if it lies in grant: now hy 
1 and ſundry imaginations, ſubtile inventiohs and practices, b, 
fraudulent feoffments, fines, recoveries and aſſurances, craſtily made 
to ſecret uſes, intents and purpoſes, * Is; 

2. By Taft wills, ſometimes by parol, and ſometimes by ſigns, is 
at extremity, TE. . hf, I 
3. By theſe fraudulent uſes many heirs have been unjuſtly diſinheritel 
4. The lords have loft their wards, reliefs, and jn eſſect their ſoy; 
KS . a | R ; P i | | 
5 5. No purchaſer could be aſſured of their eſtate. ; 

6. Nor could any man know againſt whom to bring bis action, «© 
have his execution. 8 wir 
1. Eſtates created by law in conſideration of marriage, as tenancy 
in A and by — 5 were defeated. | SCE 6 

= 8. Perjuries upon trials of ſecret uſes were committed, and dalj 
| | * an King bad loſt his eſcheats for attainders, purchaſers e 
lens, Oc. OR 3 Pte 5 4 
ꝛ0. The Lords had alſo loſt their eſcheats. Co. 123. 6. 
For ſome remarks on the operation of the words of the ſtatute 27 , 
8. c. 10. wide Fearne on Cont. Rem. 3. Ed. 226. Je! 
' Theſe were the miſchiefs ; then cames the body of the act, wiyd 
provides that, 3 RT, i 
Where any perſon ſtands and is ſeiſed of lands, tenements, G. 
(Note, This fatute extends to . ſeiſed, not peſſeſſed o/ any lands, bc.) 
toany-uſe, all and every ſuch perſon and perſonsthat have or {hall her- 
after have any ſuch uſe, c. ſhall from henceforth ſtand and he ſeiſei, 
and adjudged in lawful ſeiſin, eſtate and poſſeſſion, of and in the ſane 
lands and tenements, and cf and in ſuch eſtates as they had in the uſe; 
and that the eſtate,” right and poſſeſſion that were in ſuch perſons as were 
or hereafter ſhall: be ſeiſed to the uſe of any ſuch perſon or perſons, be 
from * henceforth clearly deemed in CH gue C/e, after ſuch quahty, 
manner and form as they had in the uſe, ' , +: + 
| Eauſeof  ' This is the remedy that the makers of that act have provided to fare 
- king an All the miſchiefs aforefaid, ' Co, 425. . 
H.8 By Hur per Juſtice—As to the making the ſtatute 27 H. 8. c. 10. tht 
Forthe truth is, the King was diſpleaſed at the loſs of wardſhips, and athe' 
= of injuries done to him, for which cauſe - he + complained to the Judges d 
2 the defect of the law in that caſe ; 'who thereupon ſhewed the King d 
the ſtatute, Cauſes of thoſe injuries and loſſes to him; and that if the poſſeſſion right b 
ſee 2 Ld., be injoĩned to the uſe, all would go well, and all injuries, wrongs and 
Raym. 676. loſſes which came $0 him by reaſon of uſes, wills and ſecret feoffmens, 
would be avoided; for Which reaſep he. King, in the twenty-ſound 
year of his reign, commanded his council to y i a bill for that put 
poſe, and preſent it to the Houſe gf Commons z but it was'then reed: 
ed; and the King. at that time would have been cantented, that d 
fourth part of the, land only ſhould deſcend ; and from that time lt 
King ſtaid further proecedings inthe ſaid caule till the 27 H. 8, at whid 
time it took effect; and their care was to pen the ſtatute ſo * 
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that the whole eſtate ſhould be executed by it, ſo as it did utterly take * 


away all from the feoffees. 2 Len. Caſe 25. 


By the ſad ſtatute, the uſe and poſſciſion of land at this day is 


coupled and conjoined, ſo that they cannot ſtand apart and divided, 
but he who has the one muſt habe the other, and the one enfues the 
other as the ſhadow does the body z and therefore now pen fines, recv- 


ting before the act done z as for exa 


ties is declared by word 
If a writing be made bet 


deries and feoſſments, the 45 ſettles as the uſe and intent of the pars . 


n two or more, that one of them ſhall 


white | 


ev 


a fine, make a feofment, or ſuffer a rec to the other, to the uſe a 

intent that one of them, or another man, ſhall have it for life, and after 
another in tail, and after a third in fee-ſimple z in this caſe the law ſettles 
the eſtates according to the uſe and intent declared, ſo that now what 


eſtate a man has in the uſe the ſame he has in the poſſeſſion, 


But for the more full underſtanding the ſaid ſtatute, and the law at 
this day, obſerve, that the ſtatute does not extend to all manner of uſes, 
neither are all uſes executed and united to the poſiefſion thereby; for, 

By ſuch act it plainly appears that every uſe ix eſe, viz. in poſſeſſion, 

: » 


reverſion or remainder, is executed by it. 


But no contingent uſe or right is executed by the ſaid act until it 


comes in eſſe; for, | 
To every execution of an uſe theſe four things are requiſite : 
Firſt, there ought to be a perſon ſeiſed. ; 5 
Secondly, There ought to be a Ceftuy que Uſe in eſſe, 


Thirdly, There ought to be an uſe in ef in poſſeſſipn, reverſion 


and remainder, 


Four:hly, The eftate out of which the uſe ariſes ought! to be veſted 


in Cefluy que - 
leiſed to wh e, wall be adjudged in Ce que Uſe, Co, 126, a. 


So that when theſe four, wiz, 1. Seiſin in the feoffees z, 2. Ce/iuy 


for the words are, that the eſtate of ſuch perſon 


que. 


Uſe in rerum natura; 3. Uſe in efſez and 4. That the eſtate of the 
feoffees veſts in Ct gue Uſe,” then there is an execution of the uſe 
within this ſtatute 5 but if any one of theſe fail, there is no execution 


of the uſe within 
does not execute any uſe, but only uſes in efſe 


s ſtatute; and thetefore it is 22 hy this e 
o that the right of R 


preſent and a future or contingent uſe are excluded until they come it 
eſe, and then the ſtatute executes them alſo, if no alteration be of the 


eſtate of the land before. ; 

And if Ceftuy que Uſe in tail, with divers uſes in remainder, had 
a feoffment, and died before the ſtatute, no execution ſhould 
been of this right of an uſe until entry by the feoffees, = 


made 
have 


So if Cefluy que Uſe in poſſeſſion had made a feoffment before the 
ſtatute, no right of the uſe in poſſeſſion or remainder ſhall be executed 


* 


by the ſtatute until the regreſs by the feoffees. 


So if a feoffment had been made before the ſtatute to the uſe of the 
ſeoffee for life, and after to the uſes of others in remainder, and the 


ed, Ec. be enfeoffed of the land before the uſe come in eſe; 


fcoffee had made a feoffment in fee to another; this uſe ſhall not be re- 

continued, or the repoſſeſſion of the land executed unto it by this ſtatute 3 

lo that the right of uſes in eſſe, and uſes in contingency until they happen 

t0 be in eſſe, remain at the common law as they were before the ſtatute. 
Aud therefore if the eſtate of the feoffees be in ſuch caſes diveſted by 

diſſeiſin ; or the King, or a tion, of an alien, or a perſon attaint- 


or if 
the 
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the land be aliened bona fide upon conſideration to one who has no no- 
tice of the uſe, this uſe can never be executed until theſe poſſeſſions be 
removed by lawful entry or action of the feoffees ; and if their entr; 
or action be barred, the uſe is gone for ever. 

And therefore if Ce/iny gue Uſe in tail, the remainder in tail reſtrained 
with a clauſe of perpetuity. be diſſeiſed, no uſe in contingency can be 
executed by this ſtatute. | | | | 

And if before the ſtatute a feoffment hadiiWen made in fee to the uſe of 
J. S. for life, and after to the uſe of the"Mght heirs of 7. V. and the 
feoffees had been difſeiſed, and then the ſtatute had been made, and after 
J. N. dies, and after his death J. S. dies; this uſe (ball never be execut- 
ed in the right heir of F. V. Co. 126, 136. Pla. 391. Dyer 58, 88, 330, 

And ſo alſo if a diſſeiſin be after the ſtatute, and before the death o 
J. N. no poſſeſſion ſhall be executed in the right heir of J. N. 

Alſo uſes that need no execution by the ſtatute, as when a man con- 
veys land to J. S. and his heirs, to the uſe of J. S. and his heirs ; this 
needs not the help of this ſtatute. | | 

Alſo uſes that are againſt the rules of the common law ſhall not be 
executed by this ſtatute z and therefore, 2 28 

If a feeffment be made to the uſe of A. for life, and after to the uſe 
of every perſon that ſhall be his heir one after another for term of his 
life: ſo if one makes a /eeffment to the uſe of another in tail, with re- 
mainders over, with a proviſo that neither of them ſhall diſcontinue or 
alien, Sc. theſe uſes ſhall not be executed, becauſe the limitations are 
wholly void; and in theſe cales there is no remedy in Chancery again 
the feoffees. | x 

So from all this it appears, that ſome uſes are executed preſent!y, 
. as uſes in eſſe, and ſome are executed by matter ex pat facts, 11 they be 
according to law, and come in eſſe in due time; but if they be uſes in- 
vented and limited in a new manner, and not according to the ancient 
common law, they are altogether void, and extinguiſhed ard aboliſhed 
by the ſtatute. a | 

And where lands are conveyed to others in truſt after this or the lite 
manner, viz. that the feoffees ſhall take the profits, and deliver then 
to the feoffor and his heirs, c. or that the feoffees ſhall convey it t9 
the heir of the feoffor at his age of twenty-one years, ; 
And where lands are conveyed to certain uſes exprefſed and declared, 
and there be other ſecret uſes and intents agreed upon between the pat- 
ties; theſe uſes or truſts are not within this ſtatute, neither will the ſt 
tute execute them, but they remain as they were before the ſtatute, de- 
terminable in Chancery; alſo leaſes for years of lands in uſe that have 
their being before, and are granted over in uſe, are not executed b 
this ſtatute, Co. 138. 1 eh | 

And therefore if a leſſee for years of land grants or aſſigns over his cf 
tate to A. and B. and their ailigns, to the uſe of the grantor and bi 
vile for the term of their lives z this uſe or truſt is out of the ſtatute, and 
not executed thereby ; and therefore in this caſe all the eſtate is in / 
and B. and the grantor has nothing but in ute, for which he has his re- 
medy in Chancery. Red 

So if one be ſeiſed of land in fee, and he bargains and ſells it, © 
makes a leaſe of it to another in truſt, and for the benefit of a third pet. 
ſon ; this is but a Chancery-truſt, c. in this third perſon, as was held 
clearly, M. 8 Car. J. K. * 


_—— 
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| And yet if a feoffment be made to the uſe of J. S. and his afligns for 
the term of twenty years, this term- of years ſhall be executed ythe 


ſtatute. 5 3 | 
_— And ſoinall ſuch like caſes and queſtions of truſtz and uſes that are 
dot within the ſtatute of - uſes, the law is now as it was before the ſame” 
1 ſtatute was made, and all thoſe matters ate determinable in Chancery; 


for as the queſtions of uſes and truſts that are within the ſtatute are to be 
decided and ruled by the Judges of the common law; ſo are all other 
queſtions of uſes and truſts that are out of the ſtatute to be ruled and 

decided by the Judges of the Chancery. Dyer 369, 356. Comp. Jur. 
Co. 65. 2 * ' | 

It 3 to have been the evident intent of the legiſlature, when the 
made the ſtatute 27 fl. 8. c. 10, to aboliſh uſes, by transferring the poi- 
ſeflion to the uſe zi but the ſtrict conſtruction of that ſtatute defeated the 
intent of it, and gave riſe to truſts of lands, which are of the ſame na- 
ture as uſes were before the ſtatute z ſo that as Lord Hardwick obſerved, 
in 1 A. 591. A flatute made upen great conſiderations” introduced in a 
ſclemn and pompous manner, by this firid conſtruction, bas bad ns other e- 
fe, than to add at moſt three words to a conugyance, There are three di- 
ret modes of creating a truſt eftate : iſt, re a man ſeiſed in fee raiſes 
a term for years, and limits it in truſt for . Sc. for this the ſtaxute 
cannot execute, the termor not being ſeized. 2dly, Where lands are 
limited to the uſe of A. in truſt to permit B. to receive the rents and 
profits ; for the ſtatute can only execute the firſt uſe. 3dly, Where 
lands are limited to truſtees to receive and pay over the rents and pro- 
fits to ſuch and ſuch perſons ; for here the lands muſt remain in them 
to anſwer theſe purpoſes, 1 Ar. Eg. 383, Truft eſtates may alſo riſe 
by implication in two ſeveral ways: ift, Where a conveyance has been 
taken in the name of one man, and the purchaſe-money paid by ano- 
ther; or, zdly. Where the owner of an eſtate has made a voluntary 
conveyance of it, and made a declaration of truſt as to one part of the 
eſtate, and has been ſilent as to the other part of it, Theſe are ſaid to be the 
only two inſtances of truſts that have been allowed to ariſe by operation of 
law ſince the ſtatute of frauds, unleſs where there has been à plain and 
expreſs fraud in gaining a conveyance from another, which may be a 
reaſon for making the grantee in that conveyance to be conſidered mere- 
ly as a truſtee. See Lloyd v. Spillitt, Barnard, 384. Traft eſtates are - 
to be governed by the ſame rules, and are within the ſame reaſon as /e- 
gal eſtates, 1 P. Will, og. (and if there were not the ſame rule of pro- 
priety in all courts, things would be at ſea, and there would be the ut- 
moſt uncertainty, 2 F. Will. 713.) And Mr. Juſtice Black/flene, (2 
Com. 3 37+) upon this ſubject ſa ys, Courts of Equity conſider a truſt 
** eſtate (either when expreſsly declared or reſulting by neceſſary im li- 
A cation) as equivalent to the legal ownerſhip governed by the ſame 
rules of propriety, and liable to every charge in equity which the 
2 other is ſubject to in law, The True is conſidered as merely the 
. inſtrument of conveyance, and can in no other ſhape affect the eſtate, 
8 unleſs by alienation for a valuable conſideration to a purchaſer with- 
, ut notice, which, as Cay que Uſe, is generally in poſſeiſion of the 
- land, is a thing that can rarely happen. The tra will deſcend, 
, May be aliened, is liable to debts, to forfeiture, to leaſes and other 
incumbrances, nay even to the courteſy of the huſband, as if it _— 

; «6 e 
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6 eſtate at law. It has not yet indeed been fubjeQ to dower, more from 
a cautious adherence to ſome haſty precedents, than from any weil 
* grounded principle. It hath alſo. been held not liable to eſcheat to 
* the lord, in conſequence of attainder or want of heirs, becaufe the 
4, truft could never be intended for his benefit.“ Hardr. 494. * 
end ¶ beate in Chancery, Hil. 33. G. 2. To this may be added, that 
it is ſaid to be a general rule, that any legal conveyance or affurance 
by a Cem que Truft ſhall have the ſame effect and operation on the ru 
eſtate, as it ſhould have had upon the eſtate ar /aw, in caſe the truſtees 
had executed the truſt, (2 Ch. Ca. 78.) And therefore a fine or recp- 
very levied or ſuffered by a Ceftuy que Truft of an eſtate- tail ſhould have 
the ſame effect in barring the iſſue in tail and remainders, as if the C 
gue Truſt had been actually ſeized of the legal eſtate. Ch. Ca. 49. ' 1 
P. Will, 91. Hil. Shep. Touch. 482. 


* at ſball be ſaid a good Uſe of Lond ; and when and 
agar Ka ſuch an Uſe ſhall be raiſed, altered or created. 


Firft, In Reſpe# of the Manner of raiſing it, and the ſeveral Ways 
whereby Uſes may be raiſed. | 


To make a good uſe, or make an uſe to riſe, (for the riſing of uſes 
fee Ld. Raym. 291.) eſpecially ſuch an uſe as may be within the ſtatute, 
* muſt be had to divers things: . R 

To the ways or means of creating and raiſing 2 uſes, wherein it is to 
be obſerved, that —_— the quality of the nſes be changed in moſt 
caſes by the ſtatute of uſes, yet uſes, and uſes within this ſtatute, are 
and may be raiſed as they might before the ſtatute, either by tranſmuta · 
tian of the eſtate ; as by fine, feoffment, common recovery, Qc. or out 
of the eſtate of the owner of the land; as by bargain and ſale by deed 
indented and inrolled, or by covenant to ſtand ſeiſed of uſes upon good 
conſideration : and therefore a fine, feoffment or recovery, may be had 
cf land, to the uſe and intent that either of the parties thereunto, of 
others, ſhall have it for any time or eſtate ; and by this means what uſes, 
and conſequently what 5 a man will, may be raiſed and created: 
and in theſe caſes the conuſor, feoffor or recoveree, may appoint the 
uſe of the ſame fine, feoffment or recovery, to whom he will, without 

any teſpect of the marriage, money, kindred, or the like ;; for in this 
caſe his will guides the equity of the eſtate. Co. Lit. 271. Plexv. zol. 

Cr if a man makes a leaſe to A. for life, to the uſe of B. for life ʒ this 

. is a good uſe and eſtate in B, during the life of 4, er 186, 

Or if a man by bargain and ſale a good conſideration ſells his land 
to another; hereby the uſe will riſe according to the eftate bargained 
and ſold unto the bargaineee ; but in this caſe, if it be an eſtate of free- 
hold, as of fee-ſimple, fee-tail, or for life, that is fold, the bargain and 
fale muſt be made by deed indented and intolled within fix lunar months 
after, in ſome of the Courts at Weſtminſter, or in the Seffions rolls in 

the ſhire where the land lieth, except it be in cities and corporate towns 
where they uſed to inroll deeds z otherwiſe no uſe will arite by it; but 
if it be an eſtate for years only that is ſold, there the uſe will ariſe well 


enough without any ſuch * 


Or 
| 


\ 
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Or if a man ſeiſed of land in fee covenants to ttand ſeiſed of 

uſe of his wife, children, brethren, or other kindred for life, in fee · ſun- 
ple or fee · tail i or if one ſeiſed of land in ſee- ſimple covenants to ſtand 
leiſed of the uſe of a-woman he is to marr y; or to the uſe of a woman, 
his ſon, or other kinſman is to marry z hereby the uſes, and conſequent- 
ly the eſtates, will riſe accordingly ; and in theſe caſes there is no need 
it ſbould be by deed indented, ©. or that the deed be jnrolled, for uſes. 


may be raiſed by deed-poll as well as by deed indented. 6 Ce, 68, Dyer. 
155. 2 Co. 35, 35. 7 Co. 40. 8 Co. 3» 94- Co. 17. ; 
"If a man makes a feoffment, levies a fine, or ſuffers a recoyery to the 
uſe of bis laſl will, or to the intent to perform his laſt will, or to the 
uſe of ſuch perſon ang perſons, and of eſtate and eſtates as be ſhall limit 
by his laſt will, and then afterwards hy his laſt will declares the uſes 3 
theſe are good uſes, and this is a good way of raiſing uſes. _ ; 
So if a man deviſes his land by will to J. S. and his heirs, tothe uſe 
of J. D. and his 'heirs; it ſeems that the uſe will giſe ro J. D. and 
Me T7 IST Ti ot et | 
And if a man by a verbal agreement, in conſideration of money, or the 
like, ſells his land to another, or agrees and promiſes that the bargainee 
ſhall have it for any time howſoever; and that hereby no uſe or of 
tate will ariſe (if it be a freehold that 8 ſold) within the ſtatute, becauſe 
it is not by deed indented, c, yet it ſeems a good uſe will ariſe at the 
common law, and that the baygainee ſhall have relief in equity for his 
purchaſe. Lit. & 462, 453. 6 Co, 17. Vide Stat. 27 H. of Uſen, 
ante. Fitz. Dexiſe 22. Dyer 229, © ys Af 15 
An uſe will not riſe as an uſe upon an uſe at the common law, but 
it may be a truſt in equity: 2, 1 Chan, Ca. 164. WTF 
If lands are limited by will to H. in truſt for a feme-covert, and that 
A. ſhall receive the rents, and. pay and diſpoſe of them to the feme, or 
to ſuch perſons as ſhe ſhall direct and "appoint, without the intermedling 
of het huſband, c. this is a truſt only, and not an uſe executed by the 
/ / | £ 
T here are three ways of creating an uſe or truſt remaining at common 
law, notwithſtanding the Stat, 27 H. 8. which ways are tubjeQ only 
to the controul and direction of the courts of equit. | 
Firfl, Where a man ſeiſed in fee raiſes a term of years, and limits it in 
rely A. c. for this the ſtatute cannot execute, the tetmor not being 
el 5 . r - 
Secondly, Where lands are limited tothe uſe of A. in truſt to permit B. to 
receive the rents and profits; for the ſtatute can only execute the firſt uſe, 
Thirdly, Where lands are limited to truſtees to receive and pay over 
the rents and profits to ſuch and ſuch perſons z for here the lands muſt re- 
main in them to anſwer theſe . Abr. Ca. Eg. 383. | 


Second vr In reſpect of the Perſons truſted, and what Perſons may * 
be ſeiſed to the Uſe of anther, but to their own Uſe. 


truſted, or to him to whom the conveyance is made; for to every good 
ule there muſt be a perſon ſeiſed to and he mult be a perſon capa» 


The ſecond thing whereunto reſpe& muſt be had, is to the perſons 
— 
ble of ſuch a ſeiſin, is 


it to the 


2 


— — . . 
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And as to this obſerve, that any ſole perſon who may make an ef- 
tate to himſelf, may make an eſtate to other uſes. - A? Hs 

Alſo a man may be ſeized of his own land to others uſes, as in the 
caſe of covenant to fand ſeiſed to uſes. Co. 122, 127, 135. Plow. 238. 


yer 8, 283. | i 
But the King, or any corporate, alien born, or perſon attaint, can- 

not be ſeiſed to other uſes, no more by an original feoffment to uſe, 
than where they come by the land in uſe at the ſecond hand 3 in which 
Caſe (as hath been ſhewed) neither ſuch perſons, nor diffeiſors, abators 
or intruders, or lord of villains, or eſcheats, ſhall be ſeiſed to other 
uſes ; but in all theſe caſes the uſes are void, and the parties ſhall hold 
the land to their own uſes, or to the uſes of the feoffors, c. and not 
to the uſe of Cuy que Uſe. Reſolved in Dr. Atkin's Caſe 44 C. B. 
8 Vin. 249. pl. 3. | 

The reaſon why neither the King nor a corporation can be ſeiſed to 
uſes, is becauſe an attachment does not lie againſt them out of Chan- 
cery. See Plowd. 555. Fenk. Cent. 5. Caſe 1. Co. Lit. 19. 6. Harg, 
| edit, and note 3 thereunder, Hil, Shep. Touch. 484. note 2. 

And a bargainee of land for valuable conſideration cannot be ſeiſed of 
the land to any other uſe but his own, Dyer 155. 


Vide farther Bac. 4br. Uſes, (E. 1.) Viner"s Abr. Uſer, (C.) 


Thirdly, In reſpec? of the Perſons for whom the Truſt is, or the 
CTCeſtuy que Uſe. | 
* 


The third thing to be reſpected is the C que Uſe ; for to every good 
uſe, as there mutt be a 2 ſeiſed to uſe, fo there muſt be a perſon 
to whoſe uſe he is ſeiſed, and he muſt be capable alſo; Cz. 1 36. 

And as to this obſerve, that any man that is capable of an eſtatẽ di- 

realy or immediately to himſelf, is capable of the ſame eſtate by wa 
of uſe; but if the uſe be limited to a corporation, there muſt be a li- 
cence had: otherwiſe it will be an alienation in mortmain. Bro, Mert- 
main 37. 
Ana if future uſes upon contingencies be limited to ſuch perſons as 
are not in being; theſe uſes, howſoever they are at the common 
law, yet they are not good within the ſtatute ; neither does the ſtatute 
execute them at all until they come in poſſeſſion, 

And if a feoffment be made to J. S. and his heirs to the uſe of the 
pariſhioners of Dale z this uſe is void ; for they are incapable by this 
name, and it ſhall be to the uſe of feoffor. 12 H. 7. 27. 49 K. 

| | * 


3.4 


Fourthly,” In reſpect of the Eflate and Poſſeſſion of him that creat 
| the Uſe. | 

| The fourth thing to be regarded, is the efate of bim that raiſes the 
uſes in the land whererf the uſe is raiſed ; for howſoever the tenant in fee- 
ſimple of land may create what uſes he will in fee for life or years upon 
| | | it, 


44 - 


Kinds of Deeds. 


it, and ſuch uſes are z and the tenants in tail or for life may, 
perhaps, grant their land for their own lives to the uſe of a third 
perſon. 
l Yet if a tenant in tail for good conſideration covenants to ſtand ſeiſed 
to the uſe of himſelf for life, and after to the uſe of his eldeſt ſon in 
tail ; no uſe will ariſe by this covenant. "55; 4&1 
So if tenant in tail of an advowſon in groſs grants it by deed to one 
and his heirs, to the uſe of himſelf for life, and after to the uſe of ano- 
ther in fee z this grant is void by the death of the tenant in tail. Hil. 
38Eliz. C. B. 2 Co. 52. Paſ. 13 Fac. C. B. Say v. Smith. | 
And if ſuch a tenant in tail bargains and ſells his land by deed in- 
dented and inrolled; hereby the bargainee has an eſtate deſcendible to 
his heirs, but determinable upon the death of the tenant in tail, 10 
Ci. 99. | | : 
2 if one covenants by indenture 1e fand ſeiſed to the uſe of B. of 
Whiteacre, which he has not then, but he afterwards purchaſes it; 4 
» 


this no uſe will ariſe. Yelverton's Caſe, 37 Eliz. B. R. 22 Vin. 21 
217. pl. 5, 6. Be”) 

And if one who has but à term of years grants it to J. S. or to the 
uſe of himſelf for life, c. this is no good uſe within the ſtatute, but 
a Chancery truſt only. Dyer 369. | 


Fiſthly, In reſpef of the Eflate and Psſſeſſion of kim that takes by 
the 


Conveyance. 


The fifth thing to be reſpected, is the eſtate of him that takes by the 

conveyance out of which the uſes are derived 3 for | 
| Where a man grants in fee-ſimple to another and his heirs, he may 
limit what uſes he will upon this eſtate. 

Andif a man makes an eſtate for life to another, he may limit an uſe 
thereupon ; yet if a man makes a gift in tail to another, he can limit no 
uſe thereupon : and therefore if one grants his land to J. S. and the 
heirs of his body, to the uſe of J. S. and his heirs in fee ; this limi- 
8 8 * is void, and J. S. has hereby an eſtate in tail. Yide 2 Ce. 
78. » Lit. 19. | | 
And if a 22 be made to J. S. to have and to hold to him and 
the heirs of his body, to the ute of him, his heirs and afligns for ever; 
_ = is void. Trin. 14 Jac. B. R. Couper and Franklin's Caſe. 22 

in. 181. ; ; 
And where one bargains and ſells land for money, (in which caſe the 
w makes an expreſs uſe) no other uſe can be appointed. fy 
And therefore if 4. for money bargains and ſells land to B. and his 
heirs, to the uſe of A. for life, and after of B. in tail, and after of 4. 
” fee; all theſe uſes are void, for an uſe cannot riſe out of an 

e. 6 : 

So if 4. makes a leaſe to B. for years, rendering rent, to have and 
to hold to the uſe of the leſſor ; this ule is void, as being alſo againſt 
reaſon. Der 169. Comp. Jur. 53. Lit. 284. 
And if a feoffee to uſe before the ſtature of uſes, had bargained and 
ſold the land to one who had notice of the former uſe z no uſe had been 
made hereby, for there might not be two uſes in being of the ſame land 
at one time. | 

| And 


\ 
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And if A. infeoffs B. to the uſe of C. and his heirs, with proviſo that 
if D. pays to C. one hundred pounds that C. and his heirs ſhall ſtand 
ſeiſed to the uſe of D. and his heirs; this laſt uſe is void, for the uſe 


muſt ariſe out of the eſtate of the feoffee, and not out of the eſtate of 


the Ce/iny que Uſe. Dyer 255. C. 136, 137. WT 

A — Ran (by virtue o de ſtatute) ariſe out of the eſtate of Cefuy 
que Uſe, upon a recovery, which was to ariſe out of the eſtate of the 
recoveror and his poſſeſſion; becauſe by the intention of the parties the 
Ceftuy que Uſe was to pay the rent. Yaugh. 52. 

An uſe cannot ariſe out of an uſe, or a way or a common newly 
created. Carter 46. Cre. Fac. 189, 190. pl. 13. Poph. 81. 

Where an eſtate in uſeis to begin on a contingent precedent, which 
is impoſſible, or againſt law, the uſe ſhall never riſe, Leon. 199. 


Sixthly, In reſpe# of the Cauſe or Confederation of an Uſe, and what 
© ſhall be a ſufficient Conſideration to raiſe of alter an Uſe, or not. 


The ſixth thing, whereunto reſpect muſt be had, is the cauſe or con- 
federation; for howſoever in caſes where uſes paſs by the the way of 
tranſmutation of poſſeſſion, as by fine, feoffment or recovery, there the 
conſideration is not at all material; for he that makes the eſtate may 

int the uſe to whom he will, without any reſpect to marriage, kin- 
dred, money, or other thing; for in this caſe his own will and conſide- 
ration guides the uſe and equity of the eſtate ; yet in bargains and ſales, 
and covenants toftand ſeiſed to uſes, it is otherwiſe ; for there a confidera- 
tion is ſo neceſſary that nothing will paſs, neither will any uſe riſe with- 
out it. . . ſome matter that may be a cauſe or occaſion meritorious, 
which amounts to a mutual recompence in deed or in law; which muſt 
be expreſſed or implied in the deed whereby the uſe is created, or elſe 
ſupplied by averment and proof. 3 

1 or how ſoever in this caſe an averment ſhall not be allowed and taken 
againſt a deed, that there was no conſideration given when there is an 
expreſs conſideration upon the deed z yet when the deed exprefſeth no 
conſideration, or ſaith (for divers good confiderations) or the like, there 
an averment of a good conſideration given ſhall be received; for this is 


an averment that may ſtand with the deed; and without conſideration 


inrolment-will not help. | 

And therefore if one bargains and ſells his land to another by deed 
indented and inrolled without any conſideration, it ſeems no uſe will 
tiſe by this to the bargain; Cz. 176. 11 G. 25. Dyer 146, 169, 
312, Cromp. Tur. Ci. 62. | 

So if one (for divers good cauſes and conſiderations; or for divers 
great and valuable conſiderations) bargains and ſells his land to another, 
ot con + 1nts te flana j-iſed of his land to the uſe of another that is not of 
his kindred ; no uſe will riſe by this, unleſs it be proved that money, 
or ſomething elſe, was given for it. 41 Eliz. adjudged. 

But if a man by deed; in conſideration of money; as in confideration 
of the ſum of one hundred pounds to him paid, or in conſideration of a 
competent ſum of money to him paid, or otherwiſe promiſed to be paid, 
or in conſideration of other land, of of giving of counſel, of the like, 
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bargains and ſells, or by ſuch like words grants his land to another in | 
f-e-fimple, fee-tail, for life or yearsz in theſe caſes the uſe will ariſe 
to the bargain well enough. Plow, 301. Bro. Fait. Iarol. 9. Ded. && 

Stud. 99. c. 28. Cromp. Far. Co; 60, 61. . 

And therefore if I covenant with B. that, when he infeoffs me of \ 
Whiteacre, I will and ſeiſed of Blackacre-to- the uſe of him and his | 
heirs, and he infeoffs-me accordingly ; in this cafe the uſe of Wackacre 
will riſe to B. and he and his heirs have it according to the agree« 
ment. Cromp. Fur. 61. i 

So if I agree with my leſſee for years, that if he pays me with one 
hundred pounds within his term, that I will and ſeiſead of the land to 
the uſe of him and his heirs, and he pays me the one hundred pounds 
accordingly ; in this caſe the uſe will riſe, and he and his heirs ſhall 
have it according to the agreement. | 

So if I covenant that my ſon ſhall marry the daughter of A. and J. 

iſes to give me one hundred pounds for the marriage-portion, and 
— that if the ſame marriage do not take effect, I and my heirs 
will land ſeiſed of the land to the uſe of 4; and his heirs, until the one 
hundred pounds be paid; in this caſe à good uſe will riſe of the land 
accordingly, if the marriage do not take effect; but in all theſe and 
ſuch like caſes the covenant muſt be by deed indented, and it muſt be 
inrolled, otherwiſe no uſe will ariſe. Bre. Expoſition of Words 44. 

And when the deed is inrolled, it ſhall take effe& as from the begin- 
ning by relation to avoid all intervenient eſtates and charges whatſo- 
ever. | 10 
And iu like manner it is, if one for no cauſe, or for no conſideration 
as-[becauſe he is of his ancient acquaintance, or becauſe there has been 
entire love or great familiarity between them, or becauſe he has been 
his chamber- fellow, ſchool- fellow, or fellow-fervant, or becauſe he has 
done him good ſervice, or becauſe he was his maſter and taught him, 
or to the end that he may pay his debts and legacies, and diſcharge his 
funeral expences, or for divers cauſes and conſiderations] 3 if one | 
for any of theſe, or any ſuch like cauſe and conſideration, covenants ' 
with another that he will and ſeiſed of his land to the uſe of that other + 
and his heirs, or that he and his heim ſhall have the land, &c. by this 
covenant, whether it be inrolled or not; no uſe at all will riſe. Plow 
302. 21 H. 7. 20. | | 

So if one covenants: to fand ſeiſed to the uſe of 7. S. (who is a 
baſtard ſon) and his heirs, no uſe will ariſe thereby; and yet, perhaps, 
upon fuch a covenant as this, whereupon no uſe or eſtate ariſes, an ac- 

non of covenant may lie. Dyer 374. 155 | 

But if one ſin conſideration of nature, kindred, blood or marriage. 
with one's ſelf, or any of his blood, payments of debts, or for the like 
cauſe] or without any ſuch exprefs conſideration at all, covenants to 
fland_ ſeiſed to the uſe of himſelf! his wife, children, brothers, ſiſters or 
couſins, or their wives z theſe are good conſiderations, and the uſes and 
eltates — thus raiſed and made are good. | 


And therefore if one covenants by his deed, without expreſſion of any | 
conſideration, to ſtand ſeiſed of his land to the uſe of himſelf for life, | 
and after of his wife for life, and after-of. his child in tail or for life, and | 7 = 


after of his brother in tail. or for life, or in fee, or in any ſuch like man- 
der) theſe uſes will ariſe, and the eſtates will be well made hereby 


_ accordingly. 
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accordingly. 7 Ce. 11. 10 Co. 143. C. 83, 154. Plæw. 801. Fr 


2 3 | | 
So if I agree with another, that if he marries my daughter, that from 
the time of the marriage they ſhall have my land to them and their heirs 
in this cafe, and by this agreement, if he marries my daughter, they 


will have my land according to the agreement. 


So if I being about to marry with a woman, covenant to ſtand ſeiſed 
of my land to the uſe of myſelf for life, and after to the uſe of the 
woman I am to marry, for her life, and after to the uſe of the heirs of 
my body begotten on her; theſe are good uſes and eſtates that are made 
by this covenant, Plaw. 301. Bro. Feeffment aÞ Uſes 54. / 

But here by the way this difference muſt be obferved, where a man 
covenants, in conſideration of a marriage to be had, to ſtand ſeiſed to 
uſe, and the marriage doth not take effedh, there no uſe ſhall ariſe. Cur 
1 10 Car. B. R. Hoſkins Caſe. : 

So alſo if the parties diſagree at their age of conſent; and ſo was it 
held in the Lord Herbert's Cafe. | 

But where one covenants to make a feoffment, or levy a fine to ſuch 
uſes, and the feoffment is made, or fine levied accordingly ; there not- 
withſtanding the marriage does not take effect, yet the uſe ſhall ariſe; 
for there he is in by the fine or feoffment, in which caſe there needs no 
conſideration. 

And therefore if A. covenants with B, that in conſideration C, as his. 
kinſman, and in conſideration of a marriage to be had between C. and 
E. he will make a feoffment and other aſſurances to the uſe of himſelf for 
life, the remainder to C. and E. and the heirs of their two bodies, and 
after aſſurances are made accordingly by fine or feoffment, but they do 


not intermarry, but marry others; in this caſe nothwithſtanding E. ſhall 
have a moiety of the land, | 

So if I covenant (in conſideration of the love I bear to my wife) to 
ſtand ſeiſed to the uſe of her and her heirs of my body upon her begot- 
ten, and after to the uſe of my brother; hereby the uſe will riſe to my 


| brother alſo, although he be not within the expreſs conſideration, 


So if one covenants with his two ſons, for the love he bears to them, 


to ſtand ſeiſed of his land to the uſe of himſelf for life, and after his 


wife for lite, and after of his two ſons in tail, one after another; in 
this caſe the conſideration is ſufficient to raite the uſe to the huſband 
and wife alſo. 7. C. 40. 11 C. 24. Dyer 374. 

So if one (in conſideration of the love he bears to his brother) cove- 
nants to ſtand ſeiſed to the uſe of his brother, and the wife of his brother 
tor life, or in tail; in this caſe the conſideration is ſufficient to raiſe 
the uſes to them both, 

So if 1 covenant (in conſideration of the marriage of my ſon with the 
daughter of another) to ſtand ſeiſed to the uſe of myſelf” for life, and 
after of my ſon and his wife in tail; theſe are good uſes, and will rite 
accordingly. Ply. 307. 

If I covenant with F. S. to ſtand ſeiſed to the uſe of him, his execu- 
tors, Sc. (he being none of my kindred) for twenty years, and after to 
the uſe of iny ſon in taily in this caſe the uſe will not rife to J. S. but 
it will rite to my ſon well enough. | | 

For although the conſideration of money given by one may be 2 


conſideration 
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conſideration to all the eſtates, yet the conſideration of blood, Ec; is 
Gnoular and will raiſe the uſe of that only to which it goes. SV 

W But if I covenant with B. in conſideration of the marriage of my ſon 
ith che daughtet of B. to ſtand ſeifed 10 the uſe of R. (a ranger) for 
Jife, and after to the uſe of my ſon and his wite in tail; in this caſe 
ze uſe ſhall riſe to R. although he be a ſtranger, and that for the ſu 
ortance of the remainder, which cannot be without a particular eſtate ; 
and in all theſe and in ſuch like caſes no intolment of the deed is ne- 


elſaty. Pla; 307; Dyer 174. | 


* 


his caſe no uſe will riſe without inrol ment by the implied conſideration, 
decauſe there is an expreſs conſideration z \ Br expreſſum facet ceſſare laci- 
wm, 11 Co. 24, 25. 7 Co. 40, 


ath paid me ten pounds, that I will ſtand ſeiſed of the land to the uſe 
f him and his heirs; in this caſe the uſe'will riſe without intolment. 
And if I covenant (in conſideration of one hundred pounds and of a 
arriage) to ſtand ſeiſed to the uſe of myſelf for life, and after my ſon 
tail; hereby the uſe is raiſed; and the poſſeſſion charged without 
rolment. MaurePs Caſei T. 3 Fac: B. R. Plaw. 4. Bro, Feoffment 
Uſes 15, 
Sits where a feoffment is made; fine levied, or recovery ſuffered, 
nd no uſe declared thereupon, and the ſame is without any conſideration 
f fine or rent z by this the uſe is not changed] for it reſults to the feof. 
, conuſor and recoveree, and he hath the eſtate as he hath it before 3 


conſideration given, or any rent reſerved upon the feoffment; the uſe 
ill riſe well enough to the feoffee, Oc. "on b 
And if any tenure be created, as where a gift in tail, leaſe for life or 
ears is made; in theſe caſes, although there be no conſideration given, 
et the uſe will riſe well enough to the donee or leſſee, and eſpeciall 
any rent be reſerved, for that is a kind of conſidetation: but if a ef. 


|, it ſeems by this no uſe at all will riſe to the grantee, and therefore 
jat the grantee ſhall hold it to the uſe of the-grantor z e, Quere. Con 
. Dea, & Stud. 9. c. 26, 99, 101, c 28, Wc, 3 
If uſes are limited without conſideration, they are void j and the 
late returns to the covenantor again or rather was never out of him. 
Vent, Vi nus and Midſord. Med, 159,5 160, Se. | 3 
There are no conſiderations at this day to raiſe uſes upon covenants 
t natural love and affediin, which is for advancement of blood, ot 
nfideration of mariage, which is joining of blood and marriage toge - 
er: other conſiderations, as money for land, ot /axd for land, though 
e words are fland ſeijed to uſes, yet they ate bargains and ſales, and 
thout inrolment they will raiſe no uſe. Carter 139. Vide 1 Leon. 
51 201, | 3 

H covenant that A. a ſtranger ſhall have my land to him and his heirs 
pay my debts and legacies ; the ſame is by way of bargaia and ſale, 
«nothing paſſes Without inrolment. 1 Leon. 201, n gr 
ide further, as to the Conſideration neceſſary to create a uſe, 2 Bl. Com. 
p)% Glo, 84. Bacon's Traci 151. Bacon's Abr. Lies, c. (E. 2.) 
Vol, N.—Paxrt I, 0 Seventhly, 


* 


p 


And yet if I covenant; that in conſideration that J. S. is my ſon, and 


ut if in theſe and ſuch like caſes there be but a penny or a peninyworth, 


e for years grants over his term to another without any conſideration at 


if | (in conſideration of ten pounds given to me by my fon) cove. 
ant with him to ſtand ſeiſed of land to the uſe of him and his heirs; in. 
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Seventhly, In roſbec! of the Manner and Frame of the Words uſe 
in raifing of Uſes, and what Manner of Uſes may be made or ne. 


| The ſeventh thing whereunto re ſpect is to be had, is the manner and 

form of words uſed in the making and raiſing of ufes, wherein there i 
much regard to the mind and intention of patties: for, 
If one covenants in conſideration of twenty pounds paid him by J. 
to ard ſeiſed of land to the uſe of J. S. and his heits ; or if one core. 
nants that J. S. and his heirs ſhall have his land i if this deed be inrojled, 
this is a good bargain and ſale to raiſe the uſe, and will do it as well a 
when it is made by the words bargain.and ſell. 8 Ce. 94. 

So if one for good conſideration, by the words dene and grant, make 
a leaſe of bis land for a term of years: hereby the uſe will. riſe to th 
leſſee as well as if the leaſe were made by the words bargain and jel, 
& fic de fimilibus. r g rs 10 2 k 
And yet if one by the words bargain and fil, conveys his land to by 
fon, no uſe will ariſe by this, except there be money paid, and the der 
be inrolled. . = 

And if one in conſideration. of money grants bis land to his ſon, I 

12 other, by the word ivfeeff, no uſe will riſe by this, unleſs livery «0 
Teifin be made thereupon, becauſe the intent of the ;parties in theſe cab 
appears to be to paſs it in another manner. 4 

And if in the laſt caſe livery and ſeiſin be made, then the uſe ſhall A 
* by law, that is, if nothing be given, it ſhall be to the ue (Pp 

e feoffee, and not amount to a limitation cf uſe to the fon, H 
v. Lambert, C. B. Paſ. 3) Eliz. Stile's Caſe. Vide a Ce. Rowland He 
wards Caſe. 95; rei nt | 
If one covenants with his ſon that his land ſhall remain, or that i 
land ſhall deſcend to him; this is a good eovenant to raile the uſe 
cording to the limitation. % , = ED 
And yet if one covenants with his ſon upon his marriage, that his b 
Thall remain, revert or deſcend to his ſon in in fee, or in fee-tail; 
this no ufe will be raiſed, becauſe it is ſo incettain 3 but, perhaps, d 
may amount to a covenant, whereupon the ſon may have an aclen 6 
covenant. | - 962 £3.07 

If T covenant that my ſon ſhall have my land, this was held good" 
reaſon of the word covenants in 1 Co. Chudleigh's caſe, and was i 
out of Seymeur*s caſe in Nyer 96. but Hobart Chief J uſtice (in N 
v. Simmonds, Winch. 61.) denied this; and Bridgman Chief Juli 
agreed with Hebert's opinion, that it wanted conſideration. But f 
Hridęman, if 1 will that my fon ſhall have my land in conſideration 
marriage, though the word covenant is wanting, yet the uſe b 
raiſed. Sid. 26. | 

If I covenant for me and my heirs, that I and my heirs, and all oe 
that are ſeiſed, ſhall be thereof ſeiſed to the uſe of, Sc. this 3 
tovenant to Taiſe the uſe, although it be in words of the future 
21 H. 7. 18. Plow. 301, 308. Bro Feen a Uſe 16. 
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If I covenant with my eldeſt ſan and nr to 2 my 

to the ſame rangers, to the uſe of myſelf for life, and after of my ſon in 
il, Fe, and I grant by the deed, that the ſaid perſons ſeized of the ſaid 
land (ball be from-thence ſeized to the ſaid uſes, and no other uſe, and no 
ther canveyance is made ; it ſeems this is ſuffic ent to raiſe the uſe. 
And yet if I be ſeized of lad in fee, and covenant with J. S. that 
/. B. and C. D. and their heirs, thall ſtand and be ſeized of this land to 
de uſe of, &c. it ſeems this is not à good covenant ta raiſe the uſes, 
5 97 4+ | 95 8 
if a feoFment or other conveyance be made to oy uſe of the feoffor 
od the hejrs af his body, on the body af M. the wife of &. T. and for 
i-fault of ſuch iTue, to the uſe of him and the heirs of his body of 5. 
e now wife of V. K. and far default of ſuch iſſue, then to the uſe and 
zerformance of his laſt will for. ien Years immedigtely after hi death, 
nd after the term ended, to the uſe of the feoffees and their heirs dur- 
ag the life of M. (eldeſt ſon of the feaffor) and after his death, to the 
ſe of the firſt iſſue- male of the body of the feolfor law fully begatten, 
nd the heirs of the body of ſuch firſt iſſue- male; and for default of 
ach firſt iſſue-male, to the ſecond iTue-male, c. (in the ſame manner) 


vo cc are good limitations of uſes. C2. 120. 
A $0 if an uſe be limited to J. S. for life without e waſte, 
nd after to the uſe of B. and C. their executors and admini ſtrators, for 


eterm of twenty years, and after to the uſe of C. and the heira- male 


50 
4 his bady, Sc, theſe are guad uſes. Co. 90. 8 
4 80 if wo uſe be limited oe this manner, wiz. to the uſe of a man's 


uſt will and teſtament z or to the ufe af ſuch perſon or perſons, and of 
ich elate and eſtates as he ſhall limit and appoint by his laſt will and 
ſtament z or to the uſe of ſuch perſon ar pet lone, or to ſuch uſes and 
urpoſes as he ſhall by any writing under his hand ſeal, declare, and ap- 
Mint z theſe are good limitatians, 6 Ce. 18, Lit. h 462, 46 


15 If I covenant with another in canfideratian af blogg, tec. 12 I will 
und ſeiſed of my land to the uſe of ſuch of my ſons, ot ſuch of my 
@ uſins, as the covenantee ſhall name ; in this caſe, after a nomination 


ade, the uſe will rife well enough. 
But if I (for and in conſideration cf ten pounds or the like good con- 


7 | deration) covenant to ſtand ſeiſed of land to the uſe of ſuch perſons 33 
« FP coveuantee ſhall name; in this caſe, «though the covenantee nomi- 
e ſome of my couſins, ar blood, yet no uſe will riſe by this for the 


certainty of it. 5 Cabs 
If a feo'fment or other conveyance be to the uſe of 7.S. and his heits 


— ovided that if the feoffot pays ten pounds at ſuch a day, that then it 
a be to the uſe of the feoffor and his heirs : this is 3 good limitation, 
ju the uſe will riſe agcardingly. Ce. 176. 


an us my be limited o 3 woman durante <iduitate ſua, and this 

good. 4 Ce. z. re 

if a man be (eiled of two magarg, and covenants to ſtand ſeiſed af the 

sche uſes following, sig. of the one to the uſe of the covenan- 

oc his life, and afcer to the uſe of his wife for life, and aſter to the 
e of his oldeſt ſon in tail, Sc. and for the gther manor, Rn 
the ſecond ton in tail, fc. theſe are gaod limitations, any the uſes 
W tile icordingly, 11 C. 23. 0 Ie 


* 
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If a man ſeiſed of land in fee, agrees with another that a fine ſhall be 
levied of it, and that the ſame ſhall be to the uſes following, vis. that 
| S. (the conuſor) ſhall have one yearly rent of fifty pounds during his 
I ſiſe, to be iſſuing out of the ſame land; and as touching the land charg. 
ed with the rent, &c. to the uſe of J. D. (the conuſee) until default 
of payment of the ſaid yearly rent, and then to the uſe of J. S. and 
his heirs for ever; this is a good limitation, and the uſe will riſe accotd- 
ingly z Et fic de fimilibus. 2 Co. (9, 70. 
it: a feoffment be made by J. S. to the uſes in certain indentures Tr; 
partite of the ſame date, and therein is declared that it ſhall be to the 
uſe of 4. for life without impeachment of waſte, and after to the uſe of 
ſuch farmers or tenants to whom he ſhall demiſe any part of the premiſe; 
for life or lives, or for any term of years, as in any ſuch demiſe ſhall be 
limited and appointed, and after to the uſe of the performance of the 
laſt will of the ſaid J. and to the uſe of ſuch perſon or perſons ſeverally 
to whom the ſaid L. by his laſt will and teſtament ſhall appoint any eſtate 
and after to the uſe of, &c. theſe are good uſes, and the eſtate hal} 
riſe accordingly. 10 Co. 78. | 

An uſe may be limited upon condition, and the condition may be au- 
nexed to one of the uſes, and not unto another. 4 CG. 24. 

If lands be conveyed to J. S. and the heirs of his body, to the uſe of 
J. S. and his heirs, or to the uſe of a ſtranger and his heirs z this uſe 
will not riſe in this manner | 

A tenant in tail cannot be ſeiſed to any uſe z for the Stat. of Weſtn. 2. 
c. 1. de donis has ſo appropriated and fixed the eſtate-tail, that neither 
the donee nor his iſſue can execute this uſe. Fenh. Cent. 5, Caſe i. 

If lands be conveyed a S. and his heirs, to the uſe of him and the 
heirs-male of his body, and after to the uſe of a ſtranger and his hein; 
it ſeems this is a good limitation, Co. Lit. 19. 

If one grants lands by deed to huſband and wife, to have and to hold 
to the uſe of huſband, wife, and of the heirs of their two bodies; this 
is a good eſtate · tail by this limitation, altho' he does not ſay Habendwn 
to them and their heirs, c. but Habendum to their uſes ; but it would 

de otherwiſe if the uſes were limited to a ſtranger in this manner. Ad- 
| Judged H. 6 Car. B. R. 

If lands be conveyed by J. S. to J. D. to the uſe of J. S. or to the 
uſe of his wife for life, or to the uſe of any other for life, the remain- 
der to another in tail or for life, the remainder to a third, his executors, 
Oc. for ſix months, and after the fix months ended, to the uſe of a fourth 
and his heirs z theſe are good limitations, and the eſtates will riſe ac- 
cordingly, Dyer 314. | TH 

If an ufe be limited to the conuſee of a Fine, or a recoveror in a Re 
covery until he makes a leaſe for forty years, and after to the uſe of the 
recoverees or eonuſors and their heirs ; this is a good limitation, and the 
uſe will riſe accordingly, Dyer 290. | 

Contingent uſes, or uſes in poſſe, may be created as well as uſes in eſe; 
and therefore if lands be conveyed to the uſe of a man and the wife, be 
ſhall afterwards marry, or to the uſe*of his firſt, ſecond or third wife or 
to the uſe of J. S. for life, and after to the ule of the right heirs of J. O. 
and J. D. is then living, or to the uſe of J. S. for life, and after to the 

ule of him that ſhall be his firſt beir-male, and the heirs of the body es 
u 
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ſoch heir-male, Cc. all theſe and ſuch like are good uſes z but they are 


aſes at the common law ſtill, and are not executed by the ſtatute until 
they come in efſe. Cv. 135. in Chudleigb's Caſe. | | 
Vide further Viner's Abr. Uſes (E. 4.) Gilb. on Uſes 60, 


Fighthly, In Reſpe# of the Nature and Qyality of the Uſe. 


The laſt thing whereunto reſpeRt is to be had, is the nature and qua- | 


lity of the uſe. | | ; 7 

And herein obſerve, that a man may at this day by act executed in his 
life-time, or by his laſt will and teſtament at his death, give his lands, 
tenements or hereditaments to any 22 or perſons not corporate, and 
their heirs, for any religious, charitable, or civil uſe, as well as for any 
private ule. | 


And therefore a man may ſo * T of his lands for the finding of a 
A 


preacher, erecting or maintenance of a ſchool, relief and comfort of maim- 
ed ſoldiers, ſubſtance of poor people, reparations of churches, highways, 
bridges, ſhops of the poor inhabitants of a village of the common 
charges, to make a, ſtock for poor /abourers in huſzandry, and poor ap- 
prenticeiʒ and for the marriage of poor wirgins, ar other ſuch like uſes 3 
and theſe uſes are not prohibited by any ſtatute. | 


And it is good policy upon every ſuch feoffment or eſtate to reſerve 


to the feoffor and his heirs ſome ſmall rent, or to ſet down ſome ſmall 
conſideration.” | 

But theſe uſes are not ſuch uſes as are executed by the ſtatute of uſes, 
neither ate they to be reſembled to the uſes aforeſaid z for in theſe 
caſes if there be any miſemployment of the lands, or breach of the truſt 
by the parties truſted, redreſs is to be had by the Lord Chancellor by a 
ſpecial courſe of proceeding j for which ſee the ſtatutes of Elis. c. 6, 
43 Elis. c. 9. 7 Fac. c. 3 Co. 131. 4 Cong, | 


Dr. Downham having given ſeveral lands to "cartels uſes, for the Charitable 


uſes 


maintenance of a maſter and uſher of a free-ſchool, Ac. and they being 
incorporated, in conſideration of a ſmall fine, and ſurrender of a former 
leaſe, granted a long term of years in the lands to V. R. at a great un- 


dervalue : this was found by inquiſition, upon a commiſſion of charitable ' 


uſes z whereupon the leaſe was ſet aſide, and the leſſee decreed to deliver 
up the poſſeſſion, and pay the arrears of rent according to the full value, 
ern. 415, 

No agreement of pariſhioners, where there are parochial charities given 
to Certain uſes, can alter or direct them to other uſes ; for if they might 
change and apply the charities as they thought fit, it would be a great 
ſtep towards deſtroying all charities, + 3 

A corporation for a charity are but truſtees, and may improve the 
fame, but cannot do any thing to the prejudice thereof, or in breach of 
he rules of the founder, Yern. 42, 44 2 Vern, 412. 


Money given 1 a pariſh generally, without ſaying to what uſe, was de- 


creed to the poor of the parih, on the miniſter, churchwardens and over- 
een of the poor exhibiting a bill in chancery, and ſuggeſting that the 


teſtator intended it for the benefit of the poor. It was objected againſt 


tus decree, that the dene was void, there being no uſe limited touch- 
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ing the Rege whether it was for the poor, or for the repair of the 
- or highways, &@c. Clan. Ca. 134, 135. Vide Abr. Ca. Eg. -, 
9 


The ſtatute 9 Ces. 2. c. 36. reſtrains and makes void the diſpoſition eſ 
lands, or ſums of money, Sc. to be laid out in lands to charitable vſe, 
unleſs it be by deed indented and executed before two witneſſes twelie 
months before the death of tte donor, and inrolled. | 
But this act is not extended to the two univerſities, or the colleges c 
Eaton, I incl eſter, or Weſtmit/ter. 1 
The deviſe of a charity not good at law, by reaſon of the miſnaming l 
2 deviſee, Sc. has been held a good limitation in equity, within th: 
atute of charitable uſes ; which ſtatute ſupplies all defect of afſurance, 
where the donor is of capacity to diſpoſe: and legacies given to charit i 
ble uſes are more favourably conſtryed than all others. Finch"; Ry. 
221. Vern. 230. 2 Vern. 755. Abr. Ca. Eq, Tit, Charity. 
Pious uſes, Piaus uſes are wholly ſubject to the Chancery, KH 
And no appeal lics to the Houſe of Lords from a ſente»ce by the d 
gates, or a decree of the Lord Charcellcr, upon the ſtatute of charitab! 
uſes. bi 
Alſo the decree on hearing exceptions being once confirmed hy tl: 
Chancellor, there can be no rehearing, tor that is final by the act oi pu 
liament. 2 Vern, 118. 2 Chen, Co. 32. 
Superſtiti- If any man has heretofore given, or hereafter ſhall give, any land, 
ous uſes, tenements or hcreditaments, by adt executed in his life, or by his lit 
will at his death, to any perſon ſingular or corporate, in fee- ſimple, f&- 
tail, for life or years, to the intent or upon condition to maintain at) 
Juperflitieus uſes, as to find a chaplain, and have the ſervice of a pri 
to ſay moſs, or to have a prieft or other man to fproy for the ſoul of an! 
dead man in ſuch a church or other place z or to have or maintain 50. 


petual obits, lamps or torches, We, to be uſed at certain times te help 1 4 

ſave the ſouls of men out of the ſuppoſed purgatory z all theſe and f oug 

like uſes are vcjd z and the lands that are fo given to ſuch ſuperſtioa ev) 

uſes, are to be forfeited, and given to the King, and he ſhall have then buff 

and yet if it be ſo that —__ gny. cbarizable uſe intermixed with bind 

ſuperſtitions uſe, and they may be diſtinguiſhed, the King (ball have . rex; 

ſo much as is given to the ſuperſtitious uſe, and not that which is gt» h. 

to the ods uſe alſo : for which ſee 1uan's and Lambe. 1's Cale alon 

ge. 4 Co. 104, Sc. Stat, 15, R. 3. c. 5, 37 H. 8. c. 4. 1 El. bay 

14. will, 

A dewiſe to fuperſlitions uſer, is where it is to find 2 prieſt to * A: 

the ſouls of the de, Wc, and the lands cr goods fo deviſed are forte lis , 

to the King by the ſtatute 4 Ed. 6. | denti 

But if land is given to find an «jt, and for another good uſe z if the WM cc u 

is no certainty how much ſhall be employed to the /uper/tirious 1, A inpe 

gift to the good uſe ſhall preſerve the whole from forfeiture. 2 Rell. 25 inten 

See 2 Vern. Rep. 266, Abr. Go. Eg. Tit. Charity, temai 

| 8 Adee is not within the ilatute of 43 Elie. of charitable uſe "band 
. that ſtatute took patern from 1 Ed. G. c. 14, againſt ſupesfſbitieus uſes, 18 nan 
1 ä here the charity is miſtaken. (hall 


But where a gift is of ten pounds per annum to maintain a ſuper} ed by 
ticus w/e, fo long as the law would allow it 5 when the law did avrop 
that ſuperſtition, is was turned to a good ule, and decreed to be, | 
mains 


* Oo 


naintain a catechiſt there, 10 be approved. of. by. the biſhop 
(4.18. Abr. Ca. Eg. Tit. r | 
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7 Deeds declaring (or leading J the Ujes ef Feoffin ants, 
Fines or Recoveries... 1 4s bed 
As ta a declaration of uſes, i, e. the manifeſtation or agreement of the 


»:"ties to what uſes and intents the affurance made ſhall be, obſerve 


! 


thele things : . ' 


Firſt, On what Aſſurances Uſcs may be declared. 


Yy 


Uſes may be declared or averred on a fins, feoffment, or recovery of 
land; but on a bargain and ſale of land no uſe may be declared or averred, 
but what the law doth make, * > | 

And upon a covenant of uſes, no other uſe may be declared or averred 
but what is contained within the deed, Cz, 195, 176. Dyer, 169. 


Secondly, Of declaring the Uſe according to the Fftate the Party has 


in tle Land. ” 


Every one may declare and diſpaſe the uſe of land according to the 
eſtate that he has in the land ; for the declaration and diſpoſition of the 
uſe enſues the awnerſbip of that land, ſicut nmbra ſequitur corpus. 

And at this day the uſe draws the land to it, as tie body or principal 
the ſhadow or acceſſary. | 


And therefore the owner of the land, or he from whom the land moves, 


ought to limit and declare the uſe of the land ; as if the huſband and wife 
levy a fine of the land whereof he is ſeiſed in the right of his wiſe, the 
huſband alone may declare the uſe of this fine, and this declaration ſhall 
bind the wife, although her aſſent to the limitation of the uſes do not ap- 


pear, if her diſſent doth not appear; but in this caſe it is moſt proper 


to have a declaration of the uſes by the huſhand and wife both z tor ſhe 
alone, becauſe ſhe is ſub poteſtate viri, cannot alone declare or limit 


any uſe z neither can the huſband alone limit any uſe againſt her good 


will, becauſe he hath not the eſtate of the land, | 
And therefore if A. and B. his wife be ſeiſed of land in the right of 
his wife, and ſhe without the conſent of her huſband covenants by in- 
denture with C. and D. 14 Martii 14 Eliz. that a fire ſhall be levied 
of this land, and that it ſhall be. to.the uſe of herſelf for life without 
inpeachment of waſte, and after to the conuſees for their lives, to the 
latent that they ſhall ſuſſer J. S. to take the profits for his life, with divers 
remainders over ; and. afterwards, and before the fine levied, the huſ- 
baud afone by another indenture 1 3 February 22 Elis. (wherein the wife 
u named a party) without the * of his wife, does agree that a hne 
{tall be levied to the uſe of him and his wife, and after to the uſes limit- 
ed by the wife's indenture, and after the fine is levied accordingly ; in 


this 
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this caſe, although the variance be in one particular only, and the limi. 


tations in all the reſt of the uſes and eſtates do agree, yet all the (anc if 


imitations by both indentures are void, and the uſe upon the convey. 
ance is left to conſtruQion of law, and therefore ſhall be to the wife an} 
her heirs for ever. 8 F | 

And yet if the huſband and wife agree in the limitation of the uſes 
for part of the land, and differ in the reſt, the limitations for ſo much 
they agree in are good, and void for the reſidue, _ : 

And in theſe'caſes where the declaration is good, the wife and her hein 
ſhall be bound by it. | 28 ö 

So if two jeintexants are, and they and two others having ſeveral ef. 
tates, join in a fine, and one of them declares the uſe in one manner, and 
the other declares: the'uſe in another manner; this declaration is good 


for either of their parts, for the declaration ſhall be governed according 
to their eſtates. r RET, | 


Andi if an infant, or a man de nen ſane memore, declares the uſe of: 


fine levied by him; this declaration is good, and ſhall bind him fo lon 


as the fine ſhall continue in force. 2 Cs 57. Dyer 290. | Huples's Ah. 


' Boz. Vide.alſo Mansfield*s Caſe 13. C. 124. Pig. Recov. 72. 2 Au 


163. 

Huſband and wife leu id a fine of the lands of the wife, and he alone 
declared the uſes of the fine; this ſhall bind the wife if her difafſent dog 
not appear, becauſe it ſhall be intended that the did conſent, if the cor 


trary doth not appear; but if the huſband declares, one uſe and the wie | 


another, they are botlr void, becauſe the huſband, though he is ſut jwi, 
hath noeſtate in'the land, ald the wife, tho“ ſhe irath the eftate, yet ſbe 
is not ſui ju ir, but under the power of her huſband ; and in ſuch ciſe 
the uſe ſhall follow the ownerſhip of the land. 2 C. 89. 


Thirdly, By what Deeds Uſes may be declired. 


A declaration of uſes may be made either by deed indented (which 1s 
the moſt uſual and ſafe way) or by deed-p:ll; as where the parties by 
ſuch a writing agree that an aſſurance paſſed, or to be paſſed, ſhall be to 
ſuch and ſuch uſes ; as that à ꝶne ſhall be levied by ſuch a' time, and 
— it ſhall be to the uſe of one for life, another in tail, another in 
ee. 1 71 ö Deine e ee [ _— S * . 
* Formerly, it might be made by a verbal arreement without any writ 
ing; but now by Stat. 29 Car. 2. c. 3. all declarations or creations 
truſt or confidence of any lands, tenenients, br” hereditaments, (bal! 
be manifeſted and proved by ſome writing, ſigned by the party, who 
by law enabled to declare ſuch truſt, or elſe they ſhall be utterly void, 
and of no effect. Aſter the ſtatute + of frauds, it was doubted whethe! 
it was not neceſſary to declare the uſes of fines, or of common recoverts, 
either at ot previous to the time of levying br- ſuffering thereof; and 
whether a ſubſequent decluration of the uſes would hot have been void; 
and therefore the ſtatute 4 fun c. 16. f rs. enacts that ſuth ſubſequent 
declarations of uſes ſhall be good and effectual. "Since the ſtatute o 
frauds, uſes may be declared by writing only, without ſeal. ' Per Hel 


Cb. . ” 2 Med. 76. EY 2 $ 


+ The uſes of a fine may be levied within the fine itſc', without 45 
indenture. Hutt. 112. %%% TTT 


de 
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An uſe may be averred without a deed upon a fine fur Render; fot 
the deed is but to ſhew the intꝛnt of the parties, which may appear as 
well without as by deed. Hop. 105. | , 

A general covenant ſhall direct the ſpecial uſes of a fine, and the 


ſpecial operation thereof, according to the intent of the parties. Bull. 


ack. | 
The tender of a ſine may not be alledged to any other uſe than what 
is expreſſed upon the fine, without a writing to ſhew for it. Poph, 
e oP NS 0 

A bargain and ſale, fine and recovery made at ſeveral times to one pur- 
roſe, ſhall be eſteemed but as one conveyance, Hendl. 101 


Fourthly, When a Declaration of Uſes may be made. 


A declaration of uſes may be made before, at or aſter the time of 
making the aſſurance z for an indenture ſubſequent may direct and de- 


clare the uſes of a fine precedent. 

And therefore one may covenant or agree that J. S. fhall recover 
againſt him, or that he will levy a fine, or make Fes ſfient to J. S. of 
1uch land, and that they ſhall be to the uſe of, Oe. 

And if one makes a feoffment, he may declare the uſes of it at the 
ſame time, and that within the ſame or in another deed, at bis plete 
ſure, Rs a RI mY Wl 

And if the aſſurance be paſt, and no declaration of uſes had before 
or at the time of paſſing it, a declaration may be ſubſequent, vis. 
That the ſame aſſurance was and ſhall be, and the recoverors, &c. ſhall 
Hand and be ſeiſed to ſuch and ſuch uſes z for an indenture ſubſequent may 
direct and declare the uſes of a fine or recovery precedent ; but obſerve theſe 
differences, that when precedent indentures are made to direct the uſes 
of a ſubſequent aſſurance, and after the aſſurance is made accordingly, 
there no averment ſhall be taken by word, that the ſame aſſurance 
was to other uſes than are declared by the indenture. l 

But againſt an indenture ſubſequent, declaring the uſes of an aſſurance 
precedent, an ayerment may be taken, that there were other uſes expreſ- 
ied and limited before or at the the time of the aſſurance than thoſe 
which are contained in the indenture. | 

If a precedent indenture be made to direct uſes of a ſubſequent aſ- 
ſurance, when the aſſurance comes the land is bound, and the conuſor 
or recoveree cannot by any act of his, after the recovery had, charge 
er avoid it; but if the declaration be ſubſequent, if in the interim, 
between the aſſurance had and the declaration of the uſes, tne conuſot 
r recoveree ſells, gives or charges the land to others, this ſubſequent 
declaration will not ſubvert the mean eſtates, charges or intereſts, un- 
leſs it can be otherwiſe proved, that by a certain and complete agree- 
ment of the parties, the aſſurance was had and made to theſe uſes. 
2 C. 69, 70. 6 G. 27, 63. 7 Co. 40. 9 Co. 8, Dyer 130, 290. 

By the ſtatute of 4 C 5, Ann. c. 16.4 15. declaration of uſes or 
truſts by deed made after fines and recoveries, ſhall be good in aw 
0 — the 29th of Car. 2. c. 3. which requires writing to paſs | 
eltates at the very time of conveyance SY 8 

| Fihly, 


* 1 


Kinds of Deeds. 


„ 
_ ns and . — 


Fiſthly, Of a Precedent Agreement for the Limitation of Uſes. 


When an agreement for the limitation of uſes is precedent, whether 
it be by writing or word, it is hut directory, and does not bind the eſtate 
until the fame aſſurance be afterwards had, and therefore by a new 
agreement or declaration made in the ſame manner as the former, vis. 
in writing, if the former be ſo, and between the ſame parties either be- 
fore or at che time of the fame aflurance paſſed, new uſes may be made, 
and the former uſes changed ; and the revocation of the former uſes will 
be good, though it be but by a _— and not by a deed ; for where 
the conveyance enures by way of tranſmutation, the uſe is according 
to the intent of the party, and it is not matter how that intent is mani- 
feſted, ſo as it may be known. Janes v. Marley, Shaw. Vorl. C. 140. S. (. 
1 Salt. 677. But when the ſame aſſurance 1s purſued accordingly, 
and no interventent alteration is made, it ſhall be .. e. to be to 
the ſame uſes, and (hall bind the parties, and no naked averment fhall 
be received of any later or other agreement contrary to the inden- 
tures, . ; 

Where an indenture precedent is to limit the uſes of a ſubſequent fur 
or recovery, and it is not purſued in ſome circumſtance of time, perſon, 
quantity, or the like; yet if no other new mean agreement may be 

roved, the aſſurance ſhall be in judgment of law to the uſes contained 
in the ſame indentute; but if a variance be in theſe particulars, and the 
form of the indenture be not purſued, there an averinent without writ- 
ing may be taken, that the fine or othcr aſſurance was to other uſes than 
are contained in the indenture; and if none ſuch can be made, then it is 
left to the conſtruction of law. hy 

And therefore if A. be ſeiſcd of divers manors in fee, and by his in- 
denture dated 10 Martii 21 Eliz. covenants with E. and C. that he be- 
fore the end of Trinity term next will by tine or other conveyance affure 
one of theſe manors to them, and that the ſame aſſurance ſhall be to 
the ute of A. and F. his wiſe, aud of the heirs of A. and the 28th day 
the deed is inrolled; and the 29th day of the fame month he by 
another indenture covenants with the ſame C. and D. to convey all the 
{ame manors to the ſame C. and O. before the Annunciation next, and 
that the ſame aſſurance ſhall be to the uſe of A. and the heirs-male of hs 
body and for default of ſuch iſſue, to the uſe of divers others in te- 
mainder z and by this indenture covenants, that if he ſhall not ſuffcient- 
ly coavey this land by the day, that he will ſtand ſeiſed to the ſame 
ules, Sc. and no fines is levied by the end of Trinity term, but 170 
September following a note of a fine is aci:nowledged to Hl. and (. and 
the heirs of B. cf . 8 land within the firlt indenture; and the 18th of 
the ſame month another note of a fine is acknowledged to C. and D. of 
the ſame and other land in the laſt- indenture, and both theſe fines are 
entered in otuvis Mich. following; in this cafe theſe fines cannot be 
directed and declared by both indentures, and therefore ic ſeems theſe 
declarations are void, 2 C. 69, 70. 6 Co. 27, 63.5 G. 40. 9 G. 8. 
Dyer 1 36, 2G9. | | . 

Where a man makes a ſeaſfment to ſuch uſes as he ſhall int in bit 
laſt will, there the uſe and eſtate veſts in the feoffee, and the laſt wil 


is directors, C. Lit. 111. 6, 
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Sixthly, Of the Certainty of the Declaration of Ui. 


A declaration of the uſes muſt be certeir, and eſpecially in three 

ings: | 
50 9 Ja the perſon to whom; (2) In the lands, Sc. of which, and (3) 
In the ſtates by which the uſes are declared; and if there want cettain- 
ty in either of theſe, the declaration is not good ; and it muſt be com- 
pleat of itſelf without any reference to indentures, or other writings to 
be made afterwards ; for then it is but an imperfect communication, and 
no compleat declaration. 


[t is not neceffary in deelaring an uſe, if there be a tranſmutation of 


poſſeſſion, to ule the very word of Any 1 whereby the mind 
of the party may be known that ſuch a one {ball have the land, is ſuffi- 
eient. Per. Holt. 12. Mad, 162. 


Where the uſes of a fine a agreed, there it muſt go to the uſes agreed 


upon; but where no uſes are agreed upon, but only that it is agreed a 
fine ſhall be levied, and not ſaid to what ufe, or a fine is levied ; there 
the law appoints the uſe according to conſcience. 2 Co, 37, 38. Dyer 
18. C. Lit. 271. Mer 472, 47 3, 842, 843. 

More acres of land do not paſs by a fine than the fine names, although 
the indenture to lead the uſe of it ſpeaks of more acres z for the fine is 
the foundation of the eftate, and the eſtate riſeth out of it. Fent. 
Cent. 6. Caſe 15 | 

If the conuſee of a fine levied of land pays money to the conuſfor of 
the fine at the time of the fine levied, and there be no aſe declared, nor 
is it ſet forth to what uſe it ſhall be: in this cafe the law will conſtrue 
the fine to be levied of theſe lands to the uſe of the conulee to whom the 
tine is levied. 

But if there be no money paid by the cogniſee, nor any uſe declared, 
it ſhall be to the uſe of the cogniſor who levied the fine; for nothing ap- 
pears whereby it can be 1ppoſed that the parties had any intention the 
eſtate in the lands ſhould be altered by the fine, but that the fine was 
levied in corroboration of the title of the cognifor. Bendl. 134, 135. 
Stzles's Frach. Rez. 147. | 


One ſeiſed in fee as heir of the mother's ſide levies a fine, and declares 8 


the uſe thereof to himſelf in fee; this is the old uſe, and there is no di- 
_ between an expreſs declaration of an uſe, and an implicd one. 
2 Will. 139. N | | 

Where there is an agreement to ſuffer a recovery, and the uſes are de- 
clared, if the recovery after ſuffered, though it varies in point of lime 
from the recovery covehanted to be ſuffered, yet if there is no ſubſe- 
quent declaration of uſes, the recovery will enure to the uſes ſo declar- 
ed. Per Lord Hardwick, 1 Al. 7. | 


If a recovery declared by a precedent deed muft be conteſſed and 


avoided, uſes declared by a ſubſequent deed may be traverſcd. Ld. 
n 155, 289. 
Oſes of a recovery declared by a ſubſequent deed ought to be directly 
averred. Lord Raymond 155, | 

Uſes will not ariſe by parol. Ld. Raym. 160. 

Where uſes will wite without deed, Ld. Raymond 290. | 
| The uſes of a deed precedent to a fine cannot be controverted by a 


El 
- 


parol evidence, unleſs there be a vzriance in the deſcription of the fine. 


(4. Raym, 153, 28g. | 
| Where 


l 
i YW- 
= bl 
© 
4 
8 
i 
1 
i * 
1 
* ; 
[4 I 
. 
[ 0 
i * 
% 
f i 
t - l 
iN 
| 1 
| 1 
1 
1 
4 | 
: 2 
. 
þ 
|' 
7 8 
5 
— * 
* 1 _ 
; , | 
* 
[ "= 
* 7 
| f 
. * 
F * 
mn 7 
R | ' Ly 
5 
| # z 
ſ ' 1 7 
i i 
l 4 
l 
\ 
r F 
- j ſ 
[ 
, 
1 
1 b 


- — —— — — 2 © Aa a —— 
- =_ 2 *. * oy 5 i 
= _ 8 Fo © 6 tg — =? l _ N - n 8 - = \ _ \ 
'S g — . * 2 | a Be 9 — — — 5 — * 
» - — 
r — P · EE EL ²˙.mwA es es 
— a 
— wm en 
1 


* — * —— , la _ * 
: —— — 
4 3 _— EI — 5 — 282 
OY — pe = * — 
ä 
— S =»; * 8893 


„ 


4 


Kinds of Deeds. 


by proof ſhall be made to appear to be the intent of the partics ; a5, 


Where the uſes of a recovery are declared by deed precedent, no new 
or other uſe can be averred by parol, unleſs there was ſome variance 
between the deed and recovery; and in caſe of a deed precedent, if the 
party ſet up other uſes, he muſt confeſs and avoid; but where they 
are by deed ſubſequent, new or other uſes may be averred without ſhew- 
ing the deed, though there be no variance, &c, becauſe there was an 
intermediate time when there might be ſuch agreement made, and. the 
uſes ariſes by the recovery according to that agreement z and if a deed 
tubſequent be ſet up, the other may transfer theſe uſes. Fer Polt C. J. 
Tregame ver Fletcher, 1. Salk. 677, | 

Notwithſtanding a variance between the deed and the fine, yet the 


. fine is by conſtruction of law to the uſes of the deed, if nothing appears 


to the contrary. Ld, Raymend. 289, 
Infancy or coverture cannot be alledged againſt a deed which leads the 
uſes of a fine. Ld. Raym. 289. | | 
A deed of huſband and with, that all agreements relating to ſuch lands 
ſhall ceaſe, will not revoke a former deed leading the uſe of a future fine, 


unleſs there be 2 variance. Ld. Kaym. 289. 


Where a fine varies from the deſcription of a former deed, a new deed 
will lead the uſes, Ld. Raym. 290. | 

What deed will lead the uſes of a fine, Ld. Raym. 291. 

A feoffment or releaſe may be pleaded without ſhewing that they were 
to the uſe of the feoffee, &c. 2 Ld. Raym. 801. 

S. conveys to the uſe of himſelf for ninety-nine years, if he ſo long 
live, remainder to A. for twenty-five years, remainder to the heirs of 
the body of S. no uſe will reſult to S. for his life, and the remainder to 
the heirs of his body js void. 2 Ld. Raymond 854. 

Power of Ceftuy que Uſe before the ſtature. 2 Ld, Raym. 876, 

Deviſe to A. and B. of intent that they permit C. to receive the 


fits during his life, and after his deceaſe ſhall ſtand ſeiſed to the uſe of 


the heirs of the body of C. with power to A. and B. to make a jointure 
to the wife of C. gives an eſtate- tail, executed to C. 2 Ld. Raym. 837. 
An uſe ariſing out of the ſtatute of a releaſe, to commence from 
death of tenant in tail is not void. 2 Ld, Raymend 782. - 
Infant covenants to levy a fine, he may declare other uſes when 
of age. Sera. 94. . ; 
A fine levied to the tenant of the præcipe in à recovery ſhall be in- 
tended to the uſe of the conuſee, Stra. 17. J 
Vie further Black, Cem. 363. Cm. Dig. Uſes (D.) Bac. Abr. LI. 


and [ruſts. Vin, Ab.. Uſes. 1 Atk. 2, 


Of Averment of Uſes, or the Preof of Uſes by Witneſſes. 


As to averment of uſes, i, e. the prof of uſes by witneſſes, obſers! 
theſe things: where any ule is expreſſed upon charter of feoffment, 10 
other uſe contra or preter the uſe which is expreſſed ſhall be admitted. 

But in caſes of lines and recoveries wherein no uſes are expreſſed, othe! 
uſes than what lau- conſtruction will make may be ſhewed and proved 
to be agreed upon, and the ſame aſſurances ſhall be to ſuch uſes # 


If 
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If a man and his wife ſells her land for money, and after levy a fine 
to the vendee and his heirs ; in this caſe it may be averred it was for 
money, and this ſhall carry the uſe to the vendee without any declara- 
tion of uſe, which otherwiſe would reſult to the woman and her heirs z 
and yet if a fine be with a grant and render, no avernment to prove it 
to be to other uſes than what are contained in the fine ſhall be received. 
D:2. & Stud. 95. 2 Co. 57. 5, Co. 20, 25. 9 Co. 8. 

And where the uſes of a conveyance be declared by indenture before 
or at the time of the ſame conveyance, no averment ſhall be received of 
any other uſes than what are contained in the indenture. i 

But if the indenture of declaration be ſubſequent, there an averment 
lieth and ſhall be received, that there were other uſes agreed upon at 
or before the time ofthe conveyance made. 9g C. 8. 

And where an agreement is made to levya fine, or ſuffer a recovery 
before or at a time certain, and that it ſhall be of iuch and fuch lands, 
and to ſuch and ſuch perſons ; and after it falleth out the fine or reco- 
very is not had by that time, or not of the ſame lands, or not between 
the ſame perſons z in theſe caſes an averment may be had of other uſes, 
and of other agreement. 5 Cz. 26. a | 

No averment of uſes by proof of witneſſes ſhall be admitted againſt an 
uſe expreſſed ina fine z but in caſe where no uſe is expreſſed in a fine, 
there other uſes than what the law will make upon the fine may be 
averred and proved to be agreed upon, and the fine ſhall be to the 
uſes. 6 Co. 26, 9, Þ, 3, 57. | 

T. P. levied a fine, and afterwards ſuffered a common recovery, 
wherein the conuſee of the fine was tenant to the præcipe, but no uſes 
of the fine were declared 3 it was therefore inſiſted, that the uſes of the 
fine relulted to the conuſor, and though the intent might be to make 
him tenant to the præcipe, yet fince the ſtatute 29 Car. 2. c. 3. there 
ſhall be no averment of any uſe or truſt; but adjudged, that at the 
common law the uſe of a fine was always intended to be in the conuſee, 
and that this ſtatute doth nor extend to uſes by operation of law, but 
to ſuch utes as are to a third perſon, Ci. e.) that neither the conutor or 
conuſoe of a fine ſhall aver the uſes to be to a third perſon; ſo that in 
the principal caſe the party was immediately in by the fine, and the 
cogniſee was good tenant to the præcipe. 2 Salk, 676. 9 

Vide farther Hiner's Abr. Uſes, (C. 6.) Bac. Abr. Uſes, (E. 5.) 


79 what Ur an Aſſurance of Land ſhall be by conſtruction 
of Law, and how the Limitation of the Jes of Land by 
A Deed ſhall be conſtrued. | 


Where the uſes of an aſſurance are certainly agreed upon and declared 
betu een the parties thereto, there regularly it ſhall be to ſuch uſes as 
are declared and agreed upon, and to no others, 
But if a conveyance be made of land by fine, ſeaſſnent, or recovery, 
and no uſes thereof declared and agreed upon, the law will limit and 
point the uſe according to equity and conſcience, 
* * 1 on And 
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And therefore if a man levies a fige, and makes a feoffment, or ſuffers 

a recovery of land without any conſidetation, the law will adjudge iſ e 

uſe to be in the fesffee, conver ot recoveree, who parts with the land. 
And ſo if a man makes a feoffment to the intent to perform his laſt 


will, or to the uſe of his laſt will, or to ſuch perſon as he ſhall limit 
by his laſt will; in all theſe caſes the uſe ſhall be in the feaffor and his 


— 22 ——T— — Pb ꝰ 


| heirs whilſt he lives to diſpoſe of at his pleaſure. Dec. & Stud. 95. 


Perk. $533. CG. 24. Ce. Lit, 271. Dyer 18. Crom, Jur. 62, 

And ſo if one makes a feaffment of land to F. S. and his heirs, to the 
uſe of I. S, for twenty years, and limits the uſe no ſurther ; in this 
caſe the reſidue of the uſe after the twenty years ſhall be to the feoffer 
and his hcirs. 3 

But if in theſe caſes there be any conſideration of money, or the 
like, though never ſo little given, or any rent reſerved upon ha feoff⸗ 
ment, the law will adjudze the uſe in feoffee, conuſee or eceverer. Hil, 
37 Eliz, C. B. Baker': Cale. mo 

And yet in that caſe alſo if other uſes be expreſſed upon the deed, it 
fall go to the uſes expreſſed ; as if A. for twenty pounds paid by B, 
enfeoſfs B. and his heirs, to the uſe of C. and his heits. Ped, 2 Stud. os, 

If the huſuand and wife levy a fine of the wite's land without con- 
ſideration, and without any declaration of uſe, the law will adjudge this 
ta be the uſe of the wife and her heirs z but if they ſell her land for money, 
and after levy a fine fhereof to the vendee; this ſhall be to the uſe of 
the vendee and his hèirs. . 

And if a man be ſeiled of land of the part of his mother, and without 
any conſideration makes a feoftment in fee of it; this ſhall be ſaid to be 
ta his uſe in the ſame nature he had it beſure. 

The contrary is ſaid in Hebart 31. but the caſe in Hzbart is denied 
to be law by Ch. Macclegield, who ſays, that in the caſes of Gabel, and 
Freeſicae, 3 Lev. 406. and in Abbet ver. Burton, in 1 Salk, 591. it was 
ſolemnly adjudged, that the uſe, whether cæpreſih declared by the fecf- 
for, or permitted to ariſe by implication, was the ſame thing, and would 
go to the mother's fide. But where a man ſo ſciſed on the part of bs 
mother, levies a fine ſur done grant et render, it operaees as a feoffinent 
and te- fccſi ment, and gives a new eſtate deſcendible to the heirs-gene- 
ral. Price ver. Langford, 1 Salk. 337. Vide Hil. Shep. Teach. 490. u. 2. 

So if two jointenants be of land, the one in fee -ſimple, and the other 
but for life, and they without any conſideration levy a fine of it, and 
make no declaration of uſe z the uſe ſhall be to them of the ſame eſtate 
as they had before in the land. Ay 

So uf A. t-nant for life of land, and B. in reverſion or remainder levy 
a fine of this land generally; this ſhall he to the uſe of A. for life, and 
to the uſe of B. in 2 afterwards, as it was before. | 

So if A, be ſeiſed in fee of an acre of ground, and he and B. join to- 
gether, and levy a fine cf it to another without any conſideration ; 
this thall be to the uſe of A. and his heirs only. 2 Co. 57. 588. 

If one makes a gift in tail, or leaſe for life or years, although it be 
without any conſideration of fine or rent, yet the law will adjudge the 
ule in the donee of leſſee, and not in the donor or leſſor. Perk. ; 533. 

If one at this day by deed intended bat gain and ſell his land to anether 
for money, and limits no eſtate, but the deed is Sabendum to kim only, 
and not babendum to him and his heirs, or to bim and the heirs of his body, 
or 9 him fer life; howſoever in this caſe, before the ſtatute of uſes 
made, it was otherwiſe z yet now the common received opinion is, = 
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by this there paſſes only an eſtate for life, and not a fee- ſimple. Plow. 

539. Co. 87. Comp. Jur. 47. 27 H. 8. 6. | y 
if a feoffment be made to J. S. and his heirs to the uſe of F, D. with 

out any more words z by this limitation J. P. has only an eſtate for life. 

So if a ſeoffment be made to J. S. and his heirs to the uſe of J. O. 
for ever, without ſaying, aud lit heirs, hereby J. D. has only an 
ſtate for life, 

: And ſo of other uſes the conſtruction ſhall be according to the rules 
of law. Cs. Lit. 42. Dyer 169. | 

If an eſtate be limited to F. S. and his heirs until A. thall come from 
beyond ſea, and attain his full age, or die; in this caſe if he comes 
from beyond fea, attains lris full age, or dies, the uſe ſhall ceaſe. Poſ. 
3 Eliz, B. R. Lord Merdaunt”s Caſe. | 

If one covenants to ſtand ſeiſed to the uſe of A. his eldeſt ſon, and 
the heits-male of his body, and after to the ute of B. his ſecond fon in 
tail, in the ſame manner, or according to the limitation to A. by this B. 
has an eſtate tail to him and the heirs-mail of his body. Hil. 17. Fac. 
B. R. Ridgway" Caſe. | | | 

If a feoffment in fee he made to the uſe of a man and his wife for their 
lives, and after to the uſe of their next iſſue male to be begotten, in 
tail, and after to the uſe of the huſband and wife, and of the heirs of 
leit two bodies begotten, (they having no iſſue-male then) by this 
the huſband and the wife are tenants in ſpecial tail executed; and after 
they have ifſue-male they are tenants for life, the remainder to the ſoa 
in tail, the remainder to them in ſpecial tail. Cs. Lit, 28. . 

If one makes a feolfment to the uſe of himſelf for life, and after his 
deceaſe to the uſe of Auice, whom he intends to marry, until the iſſue 
he ſhall beget of her ſhall be of the age of ane-and-twenty years, and 
after the iſſue comes to that age, then to the uſe of the wife during her 
widowhood, and the huſband dies without iſſue; by this the wife ſhal 
have an eſtate at leaſt during her widowhood. Dyer 300, | 

If I covenant wich g. that in conſideration he will marry my daugh- 
ter, that from the time of the marriage I will „and ſeiſed to the uſe of 


- 


myſelf for life, and after to the uſe of C. a firanger and the beirs male of 
lis body, and after to the uſe of B. and my daughter aud the beirs of their 


two hadies ; in this ca'e, although the uſe limited to C. the ſtranger be 

void, yet B. and my daughter ſhall not have the land till the death of 

(. without iſſue, that my heirs ſhall have it till that time, Co. 178. 
IfI covenant with H. to ſtand ſeiſed to the uſe of myſelf for life, and 

alter my death to the uſe of C. a ſtranger for the term of twenty years, 

and after the end of the term to the uſe of my ſon in tail; in this caſe 

22 limited to C. is void, and my fon after my death ſhall have 
e land. | | Ear” 


And if the words of the covenant be, and after the end of vent years, | 


inſtead of and after the end of the term, my ton ſhall nat have the land 
until the twenty years be expired. Cz, 155. But the particular ſignifi 
cation given to the word“ Term,” in our ancient law books, and 
particularly in the Rector of Cheddingten's caſe, from which the above 
pallage is taken, has been exploded by the Court of King's Bench in the 
Gale of Wright ex din P, 1 v. Cartwright. 1 Burrow 284. Hil. 
Hep. Teach, 498. | | 


nds and tenements conveyed upon confidences, uſes and truſt, are 


to be ruled and decided (if a queſtion ariſes upon the confidences, + <8 
| or 
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or truſts} by the judges of the law. Cz. Lit. 271. 6. Carter 197. T. 


Raym. 317. | 
- The intention of the parties ſhall be obſerved in the creation of uſes; 
but when they are created, they ſhall be governed by the rules of lay, 


Lutw. 824. 


Before the Stat. 27 H. 8. c. 10. uſes were to be executed according 
to the rules of equity, but now they are reduced to the common law, 
and are to be conſtrued according to the rules of law. 2 Mad. 251. 


Mpere and how Uſes ef Land may be extinguiſhed and de- 
firayed, or ſuſpended, and where the ancient Uſes ſball 
be revived by the Entry of the Feeffees. 


All ſuch uſes as are not within nor executed by the ſtatute of 27 H. 8. 
but remain at the common law, may be deſtroyed, diſcontinued or ſuſ- 
pended, as uſes before the ſtatute might have been; and therefore con- 
tingent uſes may be extinguiſhed or ſuſpended at this day. 

As if a man ſeiſed of land in fee have three ſons 4. B. and C. and 
he makes a feoffment of his land to divers feoffees, to the uſe of them 
and their heirs during the life of A. and after to the ufe of the firſt ſon 
that A. ſhall beget, and the heirs-male of the body of ſuch firſt fon; or 
if a feoffment be made to the uſe of a man, and the wife that he ſhall 
marry, or the like; if in theſe caſes the feoffees make a feoffment over 
before the contingent uſes happen to be is eſſe, a3 beſore A. have any fon, 
or the man takes a wife, G. although it be to one that has notice of 
theſe uſes, yet the uſes are deſtroyed tor ever, and the feoffees cannot 
enter and revive them contrary to their own feoffment. 

And if in theſe caſes the feoffees before the cantingent remainder veſt 
be diſſeiſed, hereby the uſes are ſuſpended z but then by the re-entry of 
the feoffees the ancient uſes will be revived again. 

And therefore if the feoffees releaſe to the diſſciſor, and ſo bar them- 
ſelves of their entry, the uſes are extinguiſhed, and ſhall not be reviv- 
ed; and the party grieved has no remedy but in Chancery againſt the 
feoffees for breach of truſt, | | 

And if the feoffces in the firſt caſe die before A. have any ſon born, 
the contingent remainder is gone. . 

As where a feoffment is made to the uſe of the feoffor for life, and 
after to the uſe of the right heirs of J. S. in fee, and the feoffor dies 
before J. S. in this caſe the remainder is gone, for a remainder cannot 
be. without a particular eſtate no more of a uſe than of an eſtate made 
in poſſeſſion, and ſuch a remainder muſt veſt during the particular eſtate, 
or at leaſt eo i»/tanti when the par. icular eſtate ends. Co, 120. 
big, Cofe. Vide Fearne"s Eſſay on Cont. Rem. 3d. ed. 215, 

if a feoffment be made to the uſe of J. S. and the wife he fhall af- 
terwards marry, and the heirs-male cf their bodies, and J. S. makes 4 
f-offment cf this land to another before he takes a wife z hereby the 
contingent remainder is deſtroyed, Cz, 1 36. | 

If J. enfeoffs B. and his heirs, to the uſe of C. and D. his wife, and 
the heirs of the ſurvivor of them, and C. makes a feoffment to E. ant 
dies, this feoffment deſtroys the contingent remainder. Hil. 2 Car. in 

Scac adjudged, Wha 
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"When the eſtate out of which the uſes ariſe is gone; the uſesare gone allo, 


As if a leaſe be made to A: for his life, to the uſe of B. for his lifey. * 


and A. dies, hereby the eſtate of B. is gone: Dyer 186. 
Alſo uſes of lands may be gone by revocation, 


Ilere a Power to revoke Uſes of Land ſpall be good, and 
tow they ſhall be taten; and what Revocation by Reaſon 


of ſuch Power ſhall be good, and what not. 


voluntary conveyances (whether by feoffment or otherwiſe) that 
. 8. and the inheritances of many depend thereupon. 
As if a man ſeiſed of land in fee have divers ſons, and he covenants 
to ſtand ſeiſed of that land to the uſe of himſelf for life, and after of 
nis eldeſt ſon in tail, and for want of ſuch iſſue, to the uſe of his ſecond: 
on in tail, Sc. with a proviſo that it ſball be lawful for him at any 
ime during his life to revoke any of the faid uſes, and to limit and 
point other uſes, Se. | 0 ö 
Or if 4. by indenture between him and J. his heir- apparent an in- 
ant, covenants with B. for the advancement of his blood, &c. to ſtand 
eiſed to the uſe of himſelf for life, and after to the uſe of his ſaid heir- 


eirs, provided that if A. by himſelf, or any other during his life, ſhall 
Jeliver ot offer to B. a ring of gold, to the intent to make void all the ſame 
ſes, that then the ſaid uſes ſhall be void, and he may limit new uſes. 
Or if A. by indenture covenants with B. to fand ſeiſed to the uſe 
himſelf and his wife, and his daughter for their lives, and after, 
c. provided that if the ſaid 4. during his life, and after the debts men- 
oned in the ſchedule annexed to the indenture ſhall be paid, ſhall be 
{poſed to determine, diſannul, change, alter or enlarge, diminiſh of 
jake void the uſes or eſtates, or any of them, of the premiſes, ot any 
art thereof, and by writing indented under his band and ſeal, ſub 
nbed in the preſence of three witneiſes, ſhall declare his mind to be 
„ that then, the ſame uſes ſhall be void: all theſe and ſuch like pro- 


2nant to the former eſtates, 

But in caſe of ſuch a feoffment or other conveyance whereby the 
dffee or grantee is in the by common law, as where A. enfeoffs 5, and 
$ heirs to the uſe of B. and his heirs, it is faid ſuch a proviſo is 
erely repugnant and void. W ki ap ru} $a 

As to thoſe proviſos or revocations obſerve theſe things: 


ens inheritances depend upon them. 2 

And therefore he that has power may revoke part of the uſes at one 
„ and part at another time ; and the revocation of the old may be 
de by making of new uſes without any expreſs revocation, 

And by the ſame conveyance, whereby the old uſes are revoked, the 
? uſe may be created and limited, and then the former uſes ceaſe 
2 by this revocation without any entry or claim; As - 
ode Covenants to ſtand ſeiſed to the uſe of himſelf and his wife for 
' lives, and after to the uſ& of 4. his daughter fot life; aut aſtet to 
Vor. III. Paar J. 8 the 


proviſos and powers of revocation of uſes of lands very frequent il 
E 


and by way of raifing of uſes, and are executed by the ſtatute of 27 


pparent and'the heirs-male of his body, and after to the uſe of his right | 


{os being coupled with an uſe, are allowed to be good, and not re- 


Firſt, Theſe revocations are favourably interpreted, becauſe any 
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time and no more, and after by a deed limits and appoints new. uſes gf 


former will. 


relief. Where a man made a ſettlement with power of revocation, by 
any writing under his hand and ſeal, in the preſence of three witneſſes 


Chancellor declared this to be, An execution of the power in ſnd 


the uſe of B. his daughter in tail, Sc. Provided that if he ſhould be 
minded, Sc. he may by writing, Sc. make void the ſame uſes, and 
declare the uſes to others, and he makes void the uſe to his wife at ons 


the whole by a new covenant to ſtand ſeiſed to other uſes; theſe ar: 
good revocations, for there needs no real and expreſs revocation of for. 
mer uſes, but the creating of new uſes is in law an actual revocation of 
the old uſes, as the making of a latter is ipſo facto a revocation of ; 


A power of revocation if executed of the whole eflate, can be ex. 
ecuted but once and not zoties gquotiesz but if the perſon to whom the 
power of reyoking the old uſes and of limiting new ones is reſerved, 
does in the deed of revocation annex a power of revoking the uſe 
thereby declared, it will be good, and he may afterwards execute that 
power accordingly. Hele v. Bond, Prec. in Canc. 474. A perſon who 
has a power Tr revocation may revoke part at one time and part 2 
another, but not the /ame part twice, unle's he reſerves a new power of 
revocation. 1 C. 173. 6. 2 Bu. 1148. Hill Shep. Touch. 499. 

Secendly, The proviſe muſt for the ſubſtance of it be purſued in the 
revocation, and all incident circumſtances thereof muſt be obſerved, 2 
ſealing, ſubſcription of names, witneſſes, and the like, otherwiſe the 
revocation will not be good, | 

And therefore if the proviſo be, that if the covenantor ſhall-be minded 
to revoke, and ſhall declare his mind by writing indented under his hand 
and ſeal, delivered before three witneſſes, the uſes ſhall be void; in 
this caſe a revocation by word without writing, or by a writing and 
not indented, or by writing indented and not under hand and ſeal, a 
under hand and ſeal and before two witneſſes only, is not good. C. 
Lit. 237. 7 CG. 11, 12. 10 Co. 143. Co. 110, 173, 107, Dyer 374 

But in various caſes where all the circumſtances requiſite to a revs 
cation are not ſtriftly purſued according to the power, equity will git 


and afterwards made his will under his hand and ſeal, reciting bs 
power and declaring that he revoked the ſettlement z there were oll 
two ſubſcribing witneſſes, though a third was preſent who died. Tit 


* neſs, though the third witneſs did not ſubſcribe z and that if ther 
« had not, equity would help it in ſuch a little circumſtance ber 
* the owner had fall y declared his intention: where a man has pow! 
* to make leaſes, &c, which ſhall charge and incumber a third peu 
4 gate, ſuch powers are to have a rigid conſtrudtion; but where tit 
«© power is to diſpoſe of a man's own ate, it is to have all the fran 
« 1maginable.” 2 Vent. 350. Equity will reheve where a man is p 
vented by the fraud of any one from peruſing all the circumſlance' 
the power, or where he is prevented by accident, or by the act of Gu 
or by neceſſity; and equity will aid a defeQive execution of a pom 
in many inſtances, Vide Cm. Dig. Chancery, (4- O.) Vin. Ab. Prof 
(A. 17.) Hil. Shep. Touch, 500. | 1 

If 2 proviſo be, that if the covenantor ſhall at oy time during . 
life, by writing under his hand and ſeal delivered before two wineſſs, 
revoke the ſame, c. the old uſes ſhall be void; and the cov enantor . 
his laſt will and teſtament in writing, under his hand and ſeal * 
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duo witneſſes, gives the land to another, and makes no expreſs revoca - 
tion of the former uſes ; this is a good revocation in law. Trin. 18, Fac 
C B. Tibbet and Leu's Caſe. TAS s (ON LA Vo bs 
If the.proviſo be, that if the covenantor be minded at any time during 
his life to revoke the ſame uſes, Oc. and ſhall pay or tender to Y 5; 30 
Wccnty billings in ſuch a place; in this cafe the tendet of this twenty 
 Whillings in that place at any time is not good, unleſs he happens to meet 
with A. B. at the place, for then the tender at any time is good; but 
otherwiſe the covenantor muſt give notice to A. B. what time he will 
tender the twenty ſhillings in that place, otherwiſe the tevocation is not 
good. 8 C. 921. f 
If one be 2 marry his daughter to the ſon of another man, and they 
mutually covenant to ſtand ſeiſed of their lands to the uſes of their ſon 
and daughter, with proviſo to revoke the uſes with the conſent of the 
other, if they or either of them be then living, and one of them dies; 
in this caſe a revocation by the conſent of the ſurviving mother is 
ſufficient, 8 q 
Thirdly, When the covenatitor makes void ſuch uſes by virtue of ſuch 
z revocation, he is ſeiſed again of the land in fee ſimple, as he was at 
rſt, without any entry or claim. Tria. 18 Jac. B. R. Savil and Stir- 
ing*s Caſe. 4 
1 ly, This power of revocation, whether it be preſent, as thoſe 
defore-mentioned, and moſt are, or future, as when they are upon con- 
ingentz as if the covenantor overlives J. S. of the like, when it is re- 
erved to the party himſelf that made the uſes, and proviſos are annexed, 
day by his fine or feoffment be utterly extinguiſhed ; as if he makes a 
coffment, or levies a fine of land whereunto the uſes and proviſos are 
annexed, by this the proviſo is extinct. 4 
And yet ſo as if he makes a feoffment, or levies a fine of part of the 
and only, this ſhall extinguiſh his power but to that part only: but if 
he power be reſerved to a ſtranger, a fine or feoffment of him that made 
t will not extinguiſh it, This power alſo when it is preſent may be 
xtinguiſhed by a releaſe made by him that has the power to any one 
hat hath any eſtate of freehold in the land in poſſeſſion, reverſion or 
emainder z or it may be avoided by defeaſance whether it be preſent or 
uture, Co, 111, 112, 113. Co. Lit. 237. Willis v. Sh:rral, 1 Ath. 474. 
A. being ſeiſed in fee made a conveyance to himſelf for life, remaiader 
o his firſt and other ſons in tail, remainder over, remainder to his own 
zht heirs, with a power by deeds ſealed in the preſence of two wit- 
elſes, to revoke the uſes and to limit new ones; after this A. levied a 
ne, and a week after the fine levied, by de:d declared that the intent 
the parties at the time of levying the tine was, that the fine ſhould be 
d the uſe of A. and his heirs and to no other uſes; and the queſtion | 
a3, Whether this fine had extinguiſhed the power of revocation, ſo 
hat the declaration of uſes came too late ? Adjudged that the power of 
evocation was extinct, but this judgment in C. B. was reverſed in the 
xchequer Chamber by ſix Judges againſt two. Herring v. Brown, 


lian. 186. N 


Where the dower is only to revoke, no new uſes can be declared. 


tra. 84. a : 
Vid, further 1 Att. 558. 2 Ath. 88, 17a, 35 3 414, 556. 2 Burr. 
vl, 4. Caſe of Zouch, ex dim" M oolſton v. Weolfton & al", Bac, Abr. 
ſe: and Truſts (G.) 2 Black. Com. 335, Vin. Abr, Powers (E.) Com. 
' Uſes, (I.. 2.) by | 
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Other Truſts and Confidences of Lands and Chattles real 
and perſonal ; the Nature of ſuch Truſts, the Duty if 
them that are truſted, and the Remedy to be bad again 
them for Breach of their Truſts. | 


If one conveys his land to certain friends in truſt, to the intent that 
they ſhall convey it to ſuch perſons as he ſball ſet down in his laſt will 
od teſtament; or if a man delivers money to a friend in truſt to pur- 

+ chaſe land for him and his heirs, to the end that he may have the pro. 

fits thereof for his life, and to the end it may be conveyed to t 

afterwards : : 

Or if a man delivers money to his friend to buy land for him that 
delivers the money in his own name ; or if a man infeoffs his friend and 
his heirs of land, to the intent that he ſhall alien the land to whom F.s, 
ſhall 1 : | 

Or if land be conveyed to me in mortgage, aud I pay all the money, 
but I, to prevent the jointure of my wife, or for ſome ſuch like cauſe, 
name a friend joint purchaſer with me, and fo the conveyance is made 
to us both; if in any of theſe caſes, or in any other ſuch like caſe, the 
friend truſted proves falſe, and does not perform the truſt, but turns the 
profits of the land to his own uſe, or refuſes to ſettle it according to the 
truſt, or the like, the party grieved muſt have his remedy in Chancery 
for theſe are not truſts or uſes within the ſtatute, nor ſuch for which 
there is any remedy at the common law; and in that cafe where the 
land is ſettled to the intent that the friends truſted ſball ſettle it where 
J. F. ſhall appoint, J. S. does not appoint how it ſhall be ſettled, the 
feoffees ſhall have it to their own uſe, Cromp. Jur. 48, 54, 58, 5% 
Dyer 160. Fitz. Accompt 122. But in equity the feoffees would be 
truſtees for 7. S. 

Where money is agreed or directed to be laid out inthe purchaſe d 
lands to be ſettled to ſuch and ſuch uſes, every perſon intereſted ſul 
have the ſame benefit, if the parties die without a ſetclement, as he 
would have had if the lands had been ſettled. 2 Wms. 174. 

And if a man gives or grants his goods or chattels, as leaſes for 2 
or the like, to friends in truſt to the uſe of himſelf for life, and after to 
perform his will, or the like; theſe are ſuch uſes and truſts as are not 
within the ſtature of uſes, and for the breach of which there is no it 
medy at the common law, but in Chancery only. 

So if an obligation or ſtatute be made to A. B. to the uſe of C.) 
this is a truſt of the ſame nature; and if A. B. releaſes the obligation 
without the conſent of C. D. or gets the money into his own hands, equi 
C. D. ſhall have relief in Chancery. 5 ther 

And in all theſe and ſuch like caſes, the general rules by which ul WF", it f 
were governed at the common law are ſtill in force, and take place 
thoſe by which uſes and truſts are now for the moſt ar 
Cramp. Jur. 62, 45, 65. Dyer 369. 11 Ed. 4. 2. 7 Ed. 4 29. N. 
Frelſment al Lies 60. | 

As Firſt, If there be any cauſe to ſue for or about the lands ot goods 
wherewith the parties are truſled ; as if they deny or delay to 
the truſt, they muſt be compelled thereunto by ſuit in Chancery. Ed 
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. 


— — 


— 


Kinds of Deeds. 


Secondly, The ceftiiy que uſe, or party for whom the truſt is, can - 
not of himſelf diſpoſe of the lands or goods; for the property and in- 
tereſt in law is in the truſtees z and if it be an obligation or ſtatute that 
is made to the uſe of another, ceſtay que aſe cannot releaſe it, but the 
truſtees mult releaſe it. 88 

Thirdl;, If the party truſted ſo with lands, goods, or chattles, gives, 
grants or ſells the fame lands, goods or chattels, to one who has know- 
ledge of the ſame uſes or truſts, (as it is always preſumed he has, where 
the truſts are expreſſed upon the ſame deed by which the lands, goods 
or chattels, are given or granted) or if the things ſo given or granted, 
be granted upon the ſame truſts, or to the ſame uſes, or without any 
conſideration at all; in theſe caſes he co whom the thing about which 
the truſt is ſhall have the ſame thing upon the ſame truſt, and to the 
ſame uſe as he that gave or granted the ſame had it. | 

But where no truſt or uſe is expreſſed upon the deed, the purchaſer 


or buyer has no notice or knowledge of the uſe or truſt, and he gives a 


valuable conſideration for the thing, there for the moſt part the ſale is 
good; and the party grieved thereby has no remedy but againſt the 
party firſttruſted in Chancery; and the purchaſer ſhall have and enjoy 
the thing ſo bought to his own uſe for ever; but he that is the party 
truſted will be forced in Chancery to make the party grieved an amends 
in damages for this breach of truſt : and if there be any practice or com» 
bination between the buyer and the ſeller in the matter, there perhaps 
the ſuit may hold againſt them both, and the buyer may be forced to 
reſtore the thing iel. Comp. Jur. Co. 62, 63, 65. 11 Ed. 4. 24. 

And yet, if a A. enters into a ſtatute to B. and C, to the uſe of 5. and 
A. having notice of this uſe, gets a releaſe from C. in this cafe B, muſt 
| we Wy * remedy againſt C. and ſhall have no remedy againſt 4, 
1 EA. 4. 8. | 

Feurtbly, If the truſtor or c2fluy que uſe in theſe caſes commits felony, 
tc, ſo that the things, if he had the property of them, were forfeited z 


nor the Lord H. ſhall have them, but the truſtees ſhall keep chem for 
rer. Bro. Feeffment al” Uſe 34. 
Fifthly, If the cf uſe or truſtor die and appoint how the ſame 
dings ſhall be diſpoſed of, the truſtees are bound to ſee it done; as if 
be truſtor appoints it ſhall pay his debts, or provide legacies, 2 
es truſted mult take care it be ſo employed; and in this caſe the deb - 


romp. Jur. 


Sixth, bn all theſe caſes regularly the thing whereof the truſt is, is 


of, it ſhall go to his heir, executor, c. Dyer 49. 
Kent y, In all theſe caſes the truſtees ſhall have their reaſonable 


nd, Ec. in ſuits or otherwiſe for the proficof the truſtor. 


ug que »ſe or truſtors have no propert 
"7 cannot ſell or give it, and the raſkee 
nt is not ſafe therefore to deal with either of them alone, nor yet 
Potecd ſafe to deal at all in theſe caſes, unleſs the buyer may have the 
| conſent, 


has it but to another's uſe ; 


* 


n this caſe it ſeems that neither they nor their heirs, executors, c, 


ces andlegatees alſo may compel the truitees in Chancery. 15 H. 7. 12. 


n equity at the diſpoſing of him that is the cefuy que «ſe, unlefs he | 
therwite appoints it; and if at his death he makes no diſpoſition there- 


llowance in Chancery for whatſoever they have laid qut about the 
Out of all which appears how dangerous it is for a man to meddle 


"ith any lands, goods or chattels ſo conveyed or ſettled in traſt, for the 
in the thing, and therefore 
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cCionſent, ſale and aſſurance, or the releaſe, &c, of the truſtors and 
truſtees altogether. . 

And if there be any feme-covert, or infant within the traſt, it is moſt 
of ail dangerous, 8 H. 7, 11. 5 | 

And if goods or chattels be given to, or to the uſe of a ſeme· covert ei 
infant, and certain friends are truſted therewith ; if they fell or give 
away theſe goods or chattels contrary to the truſt, they mult be ſure to 


anſwer it: 


be as beneficial, and be beſtowed for the wife or children; for it is not 
ſufficient in this caſe that the money made thereof be paid to them, 


7 Ea, 6. 14. Fitz. Suopana 5, 


4 N bas Uſes require no Execution by the Statute of Uſes. 


There are uſes which require no execution by the ſtatute of uſe, 
(27 H. 8. c. 10,) as when a man conveys lands to J. S. and his bein, 
to the uſe of J. S. and his heirs. | | 
And when lands gre conveyed to others in truſt after this or the like 
manner, wis, That the feoffees ſhall take the profits, and deliver then 
to the feaffor and his heirs ; ſuch a truſt is not executed by the ſtatute, 
but remains as before at common law, and is determinable in equity in 
the Court of Chancery, Com. Jur. Co. 48. | 
Alfo leaſes for years of lands in uſe (which leaſes had their being be- 
fore, and are granted over in uſe and truſt) are not executed by the ſt- 
- tute 3 and therefore, 8 | 
If a leſſee for years of lands aſſigns over his eſtate to A. and B. ui 
their aſligns, to the uſe of the grantor and his wife ; all the eſtate isin 
A. and H. and the grantor has nothing but an uſe, for which he has hn 
1 in the chancęry. 
And yet if a feoffment be made to the uſe of A. and B. and his aſſigu 
for years ; this uſe is executed by the ſtatute, becauſe the leaſe had un 
its being before; and becauſe the words of the ſtatute are, / any /bdl 
Hand ar be 71 of wy lands ; whereas the leſſee for years of lands thi 
had their being before, was peſ/eſſed only of his term, and not ſeied d 
e Dyer 369. C emp. Tur, 66, | 
there ſtill remains an uſe of gecdi and chatte/s perſonal, which 
properly called a chancery-truſt and conlidence z for one may ſtill ba 
ſuch things in truſt, and to the uſe of another. Here ſtill the uſe and 
poſſeſſion are divided, becauſe not united by the ſtature. Thus if a 
obligation, or ſtatute merchant or ſtaple be made to A. to the uſe of B 
this is a truſt of the ſame nature, | 
And if A. releaſes the obligation, Sc. without the conſent of B. u 
gets the money into his own hands, B. ſball have relief in the Chancery: 
And when there are other truſts and confidences of lands that are 50 
executed by the ſtatute, or of chattels real or perſonal, and the truſts 
proves falſe, or dela ys to execute the truſt, the party grieved muſt ha#* 
% remedy in equity, for there is no remedy at common law. | 
Jur. 45, U. 1 . 
Lands were deviſed to truſtees and their heirs, in truſt to pay ſeverd 
legacies and annuities, and 10 pay the ſurplus of the rents and pro 


If therefore they ſell them, let them ſee that the money made therecf 


— 
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to a married woman during her life, for her ſeparate uſe, or as ſhe ſhould 
direct, and after her death the truſtees to fand ſeiſed to the uſe of the 
heirs of, her body, with remainders over; and the 7 was, whe- 
ther this deviſe to pay the ſurplus of the rents an 

was luch an uſe or ttuſt as was executed by the 27 H. 8. And it was 
held by the court, that ſhe had only a truſt for life, and, conſequently 
the heirs of her body maſt take by purchaſe ; and the rather in this 
caſe, becauſe it was limited to the heirs of her body ſeverally and ſuc- 
cellively, as they ſhould be in ſeniority of age and priority of birth, 
and the heirs of their reſpective bodies iſſuing ; and a difference was 
taken between this caſe and that of Broughton and Langley, 2 Salk. 679. 
1 Lat. $23. S. C. for there it was to permit A. to receive the rents and 
profits to ſuch and ſuch perſons, and therefore the eſtate muſt remain 


— 


in them to anſwer theſe truſts, otherwiſe ſhe muſt be the truſtee, con- 


trary to the expreſs words of the will. Abr. Ca. 47309, 384. 

The father covenanted with B. G. that in conſideration of a mar- 
riage between his ſan and the daughter of the ſaid B. G. that before 
ſuch a day be would levy a fine of certain lands, which ſhould be to 
the uſe of the ſon and daughter in tail, Sc. the fine was acknowled 
accordingly z the father died. Adjudged that the deed did not mention 
any marriage had between the ſon and daughter, yet the eſtate-tail was 
executed in them before the marriage had, becauſe the fine without any 
conſideration carries the uſes, and they are perfected by the fine, though 
the conſideration is executed afterwards ; but without a fine, ſuch a 
conſideration would not have raiſed an uſe, for in ſuch caſe the mar- 
riage muſt be had, and the conſideration executed before any uſe could 
ariſe, 1 Leon, 138. . | * 

In covenant, &c, the 2 declared that the defendant had bar- 
gained and ſold to him (the plaintiff) four meſſuages, by the name of 
all his lands in H. and did covenant to levy a fine of them for farther 


aſſurance, (but in fact the covenant was to levy a fine of all his lands in 


H.) and ſets forth, that he tendered a fine to the defendant, to be levied 
by him, of all thoſe four houſes comprehended in tae deed, the de- 
{cndant pleads, that at the time of the covenant he was ſeiſed of two 
houſes, c. and that the other two deſcended to him afterwards upon 
the death of his anceſtor, and traverſed that he was ſeiſed of the lands 
m:4o & forma z, and upon a demurrer the defendant had judgment; for 
that the plaintiff had declared that the defendant was ſeiſed, and ſold 
bim four meſſuages, and that he tendered him a fine of ſo many ; and 
the defendant pleaded, that he was ſeiſed of two, and no more, and ſo 
would have the fine extend beyond the covenant z and therefore he might 
well refuſe it when tendered. 1 Rell, Rep. 103, 117, gr? vg 


* . 


Remedy at Law as to Uſes, and Queſtions as to thens how de- 


cided. 


By the common law Ceftuy que uſe had neither jus in re nor jus ad rem, 
but only a confidence and truſt, for which he Sad no — : but for 


Lit, 372. b. 


the breach of truſt his remedy was ouly by ſubpœna in chancery, Co, 
Rs 


profirs to the wife - 


114 


49 P 
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"Dub ee the ſtatute of uſes, 2 H. 8. c. 10, bs — the poſ. 
7. Plow. 35 2. 6. 349, 3. C. 121.0 
122, 127. ag 58, 78. * 64. 7 Co, 34. 1 Leon, 196. ; 


on to the uſe. Ce. Lit. 272, 
Loom. Caſe 


_ "Lands 1 e conveyed upon confidences, uſes and trafts, are 
to be ruled and decided (if a queſtion * upon the confdences, uſc, 
or truſt) by the judges of the Jaw, Co. Lit. 291, b. Carter 197, 1 


Raym. 


but when they are created, aa LATE OT by the rules of lay, 
| Exp. 124. 


| Covenants to fond fer ſed. to Ups, 


What a Covenant to ſland ſeiſed ta Uſe is, 


A covenant to ſtand ſejſed to uſes is when a man (who has a wiſe, 
children, brother, or kindred) by bare covenant in writing under hi 
and ſeal agrees, in conſideration: of natural love and aſſoction, 
marriage or other good conſideration, that for their or any of their pro- 


viſion or. preferment he and his heirs will ſtand ſeiſed of land to their 


uſes, cjther in fee-ſimple, ſee· tail, or for life. 
e binds, be. of uſes, fee the laſt ſedtion where they or 


fully treated of. 
This covenant to ftand ſeiſed to uſes is become a conveyancz of land 


ſince the Star. 27 H. 8. c. 10. and it needs not be by deed indented and 
jarolled, which js requiſite to a bargain and fale of a freehold : of whid 
ſee the next ſefion. 

A covenant far a de confideration to ſtand ſeiſed to another's uſe, 


if iarolled, yon pope roman fe 2 tuft, ma 
The Things neoſry to raife 752 by way YI to fn 


There are five things neceſſary to raiſe an uſe by way of eovenant w 
ſtand feiſed, 
8 A ſufficient conſideration. 
A deed, 
4 Seifin in the covenantor at the time of * deod. 
4. A clear and apparent intent. 


. Ap and proper woolly... l N 140. 


0 


Noe ſhall be obſerved in the creation of uſes; 


— 


—— 
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Of the Canſideration in Covenants to fland ſeiſed to Uſes. 

If the party to whoſe uſe one covenants to ftand ſeiſed of the land is 
not his wife, or ore that he intends to marry, his child, uncle, couſin; 
or one that his kinſman intends to marry, no uſe will ariſe, and ſo no 
conveyance. e e | « Oh © 

The law allows in ſuch caſes the conſideration of blood and gt 
to raiſe uſes, as well as money, and other valuable or profitable 
deration, vrhen the uſe is to a . | 


But it does not allow any 
quaintance, Sc. Plow. 302. 2 


Abr. 783. f 


Yet where a man conveys an eſtate of his land to others by feolf. 
ment, fine, or recovery, or by feoffment, fine or recovery, to the uſe 


of his laſt will, and afterwards declares the uſes in his laſt will, he may 


appoint an uſe without any conſideration. 2 Co. 58. 6 Co. 18. Ce. 


Lit. 27 1. 5. 2 Rall. Abr. 781. 


But in a covenant to ſtand ſeiſed, or in a bargain and ſale, there muſt 
conſidera- 


be a conſideration expreſſed, or ſpecially averred, where the 


tion J for Food conſideration, &c.) tho* the matter ſo 
17 | 


averred be traverſable, 6. 2 Co: 15, 11 Co. 25. (4:50 
Always, where there is no tranſmutation of the poſſeſſion, it is ne- 
ceſſary and requiſite that there be a good conſideration to create an uſe.. 
Plow. 202. 6. 7 Cor 13, &. RN | ; 
Where there is a covenant to pay certain ſums of money, and a de- 
claration that, if theſe ſums be not paid, the feoffees ſhall ſtand ſeiſed 


ol the premiſes till they have levied the ſaid ſums ;; when there is a fai- 


lure of payment they may enter; and if the heir has not entered upon 
them they may hold over, part ratione when he continues and receives 
the profit, Cart. 77 6 | 
ven if he had aſſigned, or for à valuable conſideration conveyed 
over the land, after the failure of payment, the feoffee or aſſignee takes 
the eſtate, ſubjeR to his uſe, and fa e to this charge. Id. | 
For a future uſe is a charge and burden upon the land in whoſoever 
bands it comes, and cannot be deſtroyed. Ce, Elis. 688, 689. | 


If a man, in conſideration of money received and marriage to be had : 


with his ſon, covenants to ſtand ſeiſed, there no uſe will ariſe to the ſon 
ind woman without marriage, although the money be aid, becauſe th 
marriage is the principal conſideration in the intent of the parties, and 
the money is but the acceſſary which attends the marriage ; but it would 
have been good by eſtate executed by fine, feoffment or recovery. 
Meer, Caſe 247. | 1 

A covenant to ſtand ſeiſed, &c. in conſideration of natural affection 
to the covenantor's ſon, and of one hundred pounds. Per Hridgman— 
The principal conſideration, (i. e. the confideration of blood) will carry it: 
and in this deed there is a mixed conſideration, and there needs noinrol- 
went. Carter 114.—80 adjudged 2 Vent. 266. 3 Lev. 291. 4 Med. 
149. | | 
A. ſeiſed in fee, covenanted to ſtand ſeiſed to the uſe of B. in conſi- 
deration of payment of his debts out of his own eſtate; this uſe is void, 
becauſe there was no conſideration on the part of B. to raiſe the uſe, the 


money 


” 


i N ion of ſervice, old ac- 
Roll. 


me 
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money appointed to be paid being to be raiſed out of the profits of the 
eſtate of A. the covenantor. 1 Leon. 194, 195. 

A. covenants that in conſideration of diſcharging his funeral exp »nces, 
and payment of his debts and legacies out of the profits of his lands, and 
for the advancement of his ſon, that he would ſtand ſeiſed to the uſe 


of himſelf for life, and after his death to C. and D. for twenty-five yeam, 


and after the end of that term to his ſon in tail: this term of twenty-five 
years is void for want of a good conſideration, becauſe C. and D. were 
ſtrangers to the conſideration, «uz. To the payment of his debts and 
lezacies. But if they had been executors, whereby they became privy 
tothe conſideration, and chargeable with the payment of the | debts and 
legacies, then the conſideration had been good. Co. 154. 4. | 
Note ; This is incaſe of a term for years where there needs no inrol- 
ment. : | 
Money will not raiſe an uſe upon a covenant to ſtand ſeiſed without 
inrolment. Lean. 201. | | | 
An uſe will riſe upon a leaſe and releaſe if there be five ſhillings con- 
fideration inthe leaſe, and no conſideration at all in the releaſe. 
A covenant, in conſideration of the covenantor's natural love and af- 
fection to his wife, to ſtand ſeiſed to the uſe of himſelf for life, then to 
the uſe of the wife for hfe, with power for her to limit over the eftateto 
ſuch perſon as ſhe ſhould appoint ; no uſe can riſe to the perſon appoint- 
ed. Fitz-Gibb. 229, Ca, in Chan. and K. B. from 4 to 7 Geo, 2. 10). 


IFhat amounts to 4 Covenant to ftand ſeiſed, er mat. 


A. ſeiſed in fee of 2 reverſion expectant upon an eſtate for life, by 
deed-poll, in conſideration of natural love to his wife, and B. his ſon, 
begotten on her body, and C. his daughter, did give, grant and con- 
firm unto B. his ſon, all thoſe lands, Sc. the reverſion and reverſions, 
S. To hold to him to the uſes following, vis. To the uſe of himſelf 
for life, and after to the ſaid B. in tail, and after to C. his daughter in 
tail. A, died, B. the ſon devifed to the leſſor of the plaintiff, and died 
without ifſue. . C. the daughter, hy pretence of her remainder, entered, 
againſt whom an ejectment was brought of the demiſe of B. the deviſe; 
there was no execution of this deed but ſealing and delivery, Now the 
ſole queſtion was, whether this deed amounts to a covenant to ftand 
ſeiſed, or is void? Whereupan it was firſt adjudged to amount to ſuch 
a covenant, but the judgment was afterw reverſed, and the deed 
adjudged void, and the reverſal affirmed in parliament, 2 Vent. 316, 


. $TYs 


A rent granted, as well in conſideration of natural affection as for 
money, amounts to a covenant, to ſtand ſeiſed, and may be fo pleade! 
without inrolment. 4 Med. 150. | 2 

M, ſeiſed of a reverſion in fre expectant upon an eftate for life, in 
conſideration of natural love and affection, did give, grant and con- 
firm to his ſon all thoſe lands, and the reverſion and reverſions, &c, lo- 
bendum to the ſon and his heirs, to the uſe of himſelf for life, and after 
to the uſe of the grantee (who was his fon) and the heirs of his body; 
and for want of ſuch ifſue, remainder to his daughter in tail; there = 
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no execution of this deed by attornmenr or inrolment, __— or 
this does not amount to A covenant to ſtand ſeiſed. 2 Vent. 31 4s 
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Who may covenant to fland ſei ſed to Uſer. | 6! 2 


A man at common law could not during the coverture limit an eſtate 
to his wife; but now by deed he may «covenant to ſtand ſeiſed to her 
ule, or make other conveyance to another for the ule „of his wife. Ca. 
Lit, 112.4. 7 Co. 40. Bratt. lib. 2. c. 12 | | 
It is requiſite that the covenant or be ſeiſed at the time of making the 

deed; for a man cannot cavenant to ſtand ſeiſed to an uſe of land which 
he ſhall afterwards purchaſe, or is not then ſeiſed of, 3 Lew. 306, 30). 


To whoſe Uſe Croenants to ſtand feiſed may be, or not. | 


A huſband may now covenant to ſtand ſeiſed to the uſe of his wife, or 
may make other conveyance to another for her uſe. Co. Lit. 112. 4. 
7 Co, 40. Vide Bradt, lib. 2. c. 2. | Tt 
Such covenant may be to the uſe of a-ſtranger, but then it muſt be 
for money, or other valuable conſideration, and not for love and affec- 
tion, Oc. Vide Co, 176. 2 Co. 15. Lev. 55, 56. | y 
A father cannot covenant that his ſon ſball ſtand ſeiſed of the lands 
whereof the father is ſeiſed z for a man cannot ſtand ſeiſed of that which 
he is not ſeiſed of. 3 Lev. 306, 307, Vent. 140. | | 
See of canfiderations in covenants to ſtand ſeiſed to uſes, 


Of what a Covenant to fland ſeiſed may mt be. 
A covenant to ſtand ſeiſed of an office is void. 3 Med, 145. 8 


What Words amount to a Covenant to fland feiſed. ; 


A ſettlement was made as follows, vie. That if I have no iſſue, 
and in caſe I die without ifſue of my body lawfully ' begotten, then 1 
- give, grant and confirm my land, c. tomy kinſwoman FJ. S. to have and 
to hold the ſame to the uſe of myſelf for life, and aſter my deceaſe to 
the uſe of the fad J. S. and the heirs of her body to be begotten,” with 
remainders over, Se. the queſtion was, whether this amounted to a 
covenant to ſtand ſeiſed, ſo as to raiſe an uſe to S. without tranſmuta- 
tion of the poſſeſſian? It is a covenant to ſtand ſeiſed, though the for- 
mal words are wanting to make it ſo ; and ſo it was adjudged. 3 Mod. 
237. Comb, 128. 2 Salk. 384. c - 4 ED 

A man ſeiſed in fee by indenture inrolled within fix months, for the 
conſideration of natural love to his daughter, and for the augmentation 
f her 2 and preferment in marriage, and other valuable conſidera- 
tions, did give, grant, alien, enfeoff, and confirm to his ſaid daughter and 
her heirs. The queſtion thereupon was, whether this be a good deed ? 
Per Finch Attorney-General—The word covenant is not abſolutely 
neceſſary, ſo that x Wa be other words ſuffictent in law to declare the 

' parties 


— 
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parties intent, for all words will not ſerve. Adjudged a good deed. 
All held that words proper for a conveyance at common law will raiſe 
an uſe, as demife and grant in conſideration of money has amounted to 
à bargain and ſale. And per clk an uſe ſhould not ariſe by ſuck 
conveyance, it would overthrow all conveyances by leaſe and releaſe, 
| Few. 140, 141, 142. g n 


Of Defeaſances. 


Defeaſance what. 


A DEFEASANCE (from defaire, to defeat, undo) in a large ſenſe 
ſometimes ſignifies a condition annexed to an eſtate, and ſometimes 
the condition of an obligation made with and annexed to the obligati- 
on at the time of making thereof; but it is more peculiarly and properly 
plied to ſuch conditional inftruments as are made in defeaſance and 
avoidance of the ſtatutes and recognizances at the time of entering into 
the fame ſtatutes or recognizances, and to ſuch condition inſtruments as 
are made in defeaſance of ſtatutes, obligations, and the like, after the 
time of the ſame ſtatutes entred into and obligations, c. made; and it 
ts therefore thus defined : | 
A defeaſance is a condition relating to a deed, as to an obligation, 
recognizance, ſlatute, or the like, which being performed by the obli- 
r or recogniſar, the act is diſabled and made void as if it had never 
done. Co. Lit. 236. b. 237. 4. 8 g 


The Difference between a Condition and a Defeaſance. 


The difference between a common condition and a defeaſance is, that 
the condition is annexed to ot inſerted in the deed ; and a defeaſance 
is 7 a deed by itſelf, concluded and agreed upon between the 

ties, and having relation to another deed, and therefore if a man ac- , 

nowledges a ſtatute, and enters into a defeaſance, that if his lands in 
the county of D. ſhould be extended, the ſtatute ſhould be void z the 
deſeaſance will be good and not repugnant, becauſe it is in another 
deed : but the condition of à bond not to ſue the obligation, is void 


fur repugnancy, being in the ſame deed. Meer 1035. 


— it 
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In what Caſes a Defeaſance may he made. and what 75 8 
may be defeated and avoided thereby. | 


There is no inheritance executory, as rents, annuities, conditions, - 
warranties, covenants, and ſuch like, but may by a defeaſance made 
with the mutual confent of all thoſe which were parties to the creation 
thereof at the ſame, or at any time after, be annulled, diſcharged and 
defeated : and ſo is the law of ſtatutes, recognizances, obligations, and 
the like; yet ſo as in all theſe caſes regularly the deſeaſance muſt be 
made e:dem modo, as the thing to be defeated was and is created, wiz. if 
the one be by deed, the other muſt be ſo alſo ; for it is a rule, that in 
all caſes when any executory thing is created by a deed, that the ſame 
thing, by the conſent of all perſons which were parties to the creation of 
it, may be by their deed defeated and annulled ; and therefore the war- 
ranties, recognizances, rents, charges annuities, covenants, leaſes for 
years, uſes at common law, and ſuch like, may by a defeaſance made 
with the mutual conſent of all thoſe that were parties to the creation of 
it, by deed be diſcharged and avoided. Nzbil eſ ram conveniens ue, 
equitati quam unumquodque di ſſolvi eo ligamine quo ligatur. And there- 
fore by a defeafance, not only the covenant which doth create a power 
of reyocation, but the power itſelf created, may be utterly defeated and 
avoided z but eſtates of inheritance, and other eſtates in tail or for life 
executed by livery, c. cannot be avoided by defeaſance made at the 
time of their creation and firſt making. And yet by another deed of de- 
feaſance made at the ſame time, a feoffment, releaſe, leaſe for life, or 
other executed thing, may be avoided as well as if it were by condition 
within the ſame deed as if a diſſeiſee releaſes to the diſſeiſor; this re- 
leaſe cannot be defeated by an indenture of defeaſance made afterwards, 
but it may be defeated by an indenture of defeaſance made at the ſame 
time, Vue incontinent fiunt ine ſſe widentur. | Co. Lit. 236, 237. Co. 
il, 113, Plow. 157, 193. 21 H. 7. 23. Bro. Defeaſance in tate. . 
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Things requiſite in a good Defeaſance. 


To make a good defeafance, theſe things are requiſite | 

_— Firſt, 88 be made — modo, as the thing to be de- 
- feated is created: for if the obligee by word only diſcharges the obli. 
gor, of grants not to ſue him; this will not defeat the obligation; it 

- muſt be by deed therefore as the former was. C. 113. 

| But whether the deed of defeaſance be indented ot poll is not ma- 
terial. Bre. Defegſance 12. Fitz. Bar. 99. 
Secondly, That if it recites the ſtatute or the obligation (ae for the 
moſt part it does} that it be done truly ; for if a defeaſance be made of 
a ſtatute or an obligation which is recited to be made the 1oth day of 
May; whereas in truth it bears date the iſt day of May; this defea- 
ſance is void. Plow, 393. 
Thirdly, That it be made between the ſame perſons that were parties 
to the firſt deed, fc. and therefore if A. be bound in an obligation to 
B. in qwenty pounds, and B. makes a defeaſance to C. that if C. pays 
him twenty pounds, the obligation made by A. ſhall be void; this is 
no good defeaſance, becauſe it is not made between the ſame partics, 
14 H. 8. 10. Bro, Eftrange aÞ Fait 10. | 
And yet if a ſtatute be made to the huſband and wife, and the huſband 
alone joins in making a defeaſance; this is a good deſeaſance. I. 
Defeaſance 3. | 
Fourthly, That it be made after the making of the recognizance, obli- 
— Sc. and not before; for if . 7. grants to B. that if B. will be 
und to him in twenty pounds by obligation, that the obligation ſhall 
be void: and after E. binds himſelf to A. in an obligation of twenty 
pounds ; this defeafance is not good, becauſe it is before the obligation, 
Bre. Defeaſance 5. . | 
And yet if the date of the defeaſance be before the date of the tecog - 
 Dizance ; Ec. and it be delivered after, it is good enough. Dyer 315. 
Arto the. Fijth/y, That it be made of a thing defeafible; for if a diſſeiſee re- 
maiter of it. ſeaſes his right to the tertenant, and after there is a defeaſance made be- 
| tween them, that if the releaſor ſhall pay twenty pounds to the releaſee, 
the releaſe ſhall be void ; this is à void defeaſance. Plow. 137. Bro 
Defeaſance 11. | | 
And yet a releaſe may be avoided by a condition or defeaſance made 
at the time of making of a releaſe, as well as of a feoffment. Bro, Le- 
lie 6, 9. Co. Lit. 236, 

f the defeaſance of a recognizance, obligation, &c. be, that if the 
cognizor or obligor, c. pays a ſum of money, or does not diſturb the 
execution of the will of J. S. or does make a lcaſe for years to J. S. or 
the like; theſe are gocd defeaſapces. As if the grantee of a rent- 
charge grants to his grantor, that if he fhall pay him twenty pounds 
ſuch a day, the grant of the rent ſhall be void. Although the condition 
of an obligation that is repugnant to the obligation itſelf js void, and the 
obligation ſingle, yet it is otherwiſe in caſe of a defeaſance made after 
the obligation; for this is good notwithſtanding it be repugnant. 
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therefore if the obligee, after the obligation made, grants by deed to 
the obligor, that the obligation ſball be void, or that he will not ſue 
tie obligation at all, or that he will not ſue the obligation until ſuch a 
time, or that the obligation ſhall be diſcharged; theſe defeaſances are 
good to avoid the obligation. 2 Me. Symb. F 2. Bro. Defeaſance in 
teto. 20 H. 7. 24. 21 H. 7.32. Fitz. Bar. 717. . | 


If the feoffee with warranty grants that neither he nor his heirs ſhall 15 


take benefit of the warranty of the feoffor or his heirs z this is-a good 
defeaſance of the warranty; and if he grants not to vouch, this will diſ- 
charge the voucher : and if he grants not to bring a Warrantia Charte, 


this will bar him of that remedy. In like manner it is if the grantee of 


a rent-charge grants to the grantor, that he will not take any benefit by 
the grant; this is a total diſcharge z and if he grants that he will not 


bring an annuity, this is a diſcharge of the perſon; and if he grant 


that he will not diſtrain the land for the rent, this is a diſcharge of the 
land. Bro. Deſeaſance 4. 7 H. 6. 43. 21 H. 7.23. Perk. 5 69. 


If one makes a leaſe for life by deed, and after by another deed grants 


to his leſſee that he ſhall not be impeached for waſte, this is a good diſ- 


charge; and if the leſſee afterwards grants by deed to the leſſor, that 


if he ſhall bring an action of waſte againſt the leſſee, that he will not 


make uſe nor take advantage of the deed of diſcharge. So that it ſeems. 


that a defeaſance may be of a defeaſance, and one deteaſance after another, 
and regularly the laſt ſhall ſtand. And therefore if a leaſe for years be 


made on condition to pay twenty pounds at Eaſter and the leaſe to be 


void, and before Eaſter the leſſor and leſſee agree, that if the leſſor 
pays it at Eaſter following, the leaſe ſhall be void, and before that time 


they make the like agreement for another year, theſe are good defeaſances, 


and the laſt ſhall ſtand. Bro. Defeaſance 11. Condition 120. Agreed 
Paſ. 8. Fac. CB. 


f the defeaſance after execution made u a ſtatute be thus : that 


if the conuſor pays ſo much money, the ſtatute ſhall be void; the ſta- 


tute and execution thereupon is void; however it is beſt to add theſe 
— in the defeaſance, And the execution thereupon.” Bro. Deſea- 
ance, 7, 


Where a covenant to diſcharge a man from his agreements ſhall 


amount to a defeaſance, vide Lord Raym. 421, 689. 


Exchanges. 


What an Exchange is. 


6-0 ; . 7582 * 

N exchange is the mutual grant of equal intereſts, the one in ex- 
change for the other. ' | | 

; As where a man is ſeiſed or poſſeſſed of lands in fee-fimple, fee-tail, 

vr life or years, or is poſſeſſed. of goods; and another is ſeiſed or poſ- 


lelſed of other lands, or poſſeſſed of other goods in like manner; and 
2 exchange their lands or goods, the one for the other : and — this 
e 13 a double grant, for each of them grants that which he is ſeiſed ot 


poſſeſſed of, to the other, 
The 
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taken in exchange to C. and C. be put out of all or part of the land upon 


law by way of rebutter = A. And in all theſe caſes where one of 
all or 


may enter upon the whole three acres he had given in exchange, and ſo 


changes for his life, (as he may) in this caſe C. may. avoid the whole es- 
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The Nature and Effett of an Exchange. 


The fruit and effect of an exchange is, that it gives the intereſt, and 
alters the property of the things exchanged, to either party, according 
to the agreement. And if the exchange be of lands or tenements of any 
eſtate of inheritance or freehold, whether it be by word or deed, it has a 
condition and à warranty in law incident and annexed to it as a thing by 
the word exhbange, and tacite implied in every grant of exchange; a con- 
dition to give a re-entry upon all the land given in exchange, if he be 
put out of all or part of the land taken in exchange; and a warranty, to 
enable him to vouch and to recover over in value ſo much of his own 
land again given in exchange as ſhall be recovered from him of the land 
taken in exchange, if he be ſued for it: ſo that upon every exchange ei- 
ther party, if he be put out of or loſe by action the land he takes in ex 
change, has a double remedy againſt the other; and yet this remedy 
goes only in the privity, and ſball not go to an aſſignee: as if 4. ex- 
changes with B. and B. he put out of all or part of the land upon 
a title paramount by a recovery ina real action or otherwiſe ; in this cafe 
B. may either. enter upon his own land again which he gave in exchange, 
or elſe if it be in action brought he may vouch A. upon the warranty in 
law, and ſhall recover as much in value aguinſt him of the lands he gave, 
as he has loſt of the land he took in exchange. But if B. aliens his land 
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a title paramount, C. in this caſe can neither enter upon the land given 
ta A. in exchange upon the condition in law, nor vouch 4. to warranty, 
and recover over in value upon the warranty in-law. And yet A. in this 
caſe ſhall have the like remedy againſt C. the alienee upon the condition 
and warranty both as he had againſt B. But if A. himſelf implead C. for 
the land he gave to B. in exchange, C. may make uſe of this warranty in 


the patties is put out of part of the land, or out of part of the eſ- 
tate by entry, and the other party upon the other's land upon the cendi- 
tion in law, he may enter upon the whole land and avoid the whole er- 
change : but if he = impleaded for a part only, or for the whole, and a 

rt only be recovered from him; in this cate he ſhall recover ſo much 
in value of the other's land only as he hath loſt, and no more: as if an 
exchange be ofithree acres for three acres, and after one of the parties 
is put out of one of the acres by the entry of a ſtranger; in this caſe he 


avoid the whole exchange if he will. And it 4. and 4. be jointenants 
for life, and the fee · ſimple is in the heirs of 4. and . exchanges this 
land with C. in fee, and then dies, and B. enters and avoids the er- 


„ and enter upon his o three acres again, So if he in revefſ 
on diſſeiſes his tenant for life, and then exchanges the land, and after 
the tenant for life enters, the other party may defeat the whole exchange- 
But in the caſe of an exchange of three acres for three acres, if one 
the acres were gained by dilleifin, and the diſſeiſee brings an action and 
recovers it againſt the diſſeiſor 3 in this caſe if he youches over the othet 
party to che exchange, he ſhall recover ſo much in value only of = 
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three acres he gave in exchange, as the acre he has loſt, aud u tigte. 
4 Co. 121, is L 4. 3. 9.4. 21. Bro. Exchange in totos and Fires 
6xchange in l. Noys Max. Hil. Shep. Touch. 288. 1 90 


When a Deed ſhall take Efeft as an Exchaiige. 


Where a deed ſhall take effect as an r there muſt be all the 
conditions before mentioned in the caſe. And yet where one thing is 
granted for another in the nature of an exchange, and for ſome of the 
cauſes aforeſaid the things cannot paſs by way exchange, there the 
may paſs notwithſtanding, by way of grant, and the deed may take ef- 
fe& to other purpoſes, although it may not enure and take effect as an 
exchange: and thereſore if two be ſeiſed of ſeveral acres of land, and the 
one Chad by deed gives his acre to the other, and the other his 
acre to him, without any word of exchange, and each of them makes 
lirety of ſeiſin to the other; in this caſe although the acres will not paſs - 
by way of exchange, yet they will paſs by way of grant: and in this 
caſe if no livery of ſeiſin be made, either of them ſhall hold the lands 
granted at will only. And in like manner it is, if two agreeto exchange 
land, and after either of them ſball hold the lands at will only. 
And in like manner it is, if two agree to exchange land, and after either 
of them levies a fine, or makes a feoffment of the land to the other; by 
this the land will paſs from each to other, but not by way of exchange; 
So if A. and B. his wife, and C. and D. his wife, agree to exchange 
lands, and A. and B. enter into the land they are to havein exchange, 
and then they make a feoffment of their own land to C. and his father, 
and not to C. and D. his wife z this ſhall not enure as an exchange, and 
therefore C. and D. may enter upon their own land again, but the feoff- 
ment is good, And if one afligns a woman her dower in exchange for 
land; this ſhall not take an exchange, but it ſhall enure to be a good aſ- 
ſignment of dower. Perk. 5 255, 256, 272. Fitz. Exchange 14. 


Things requifite to the Perfection of an Exchange. 


To the perfection of an exchange, and to make things paſs by this 
kind of conveyance, theſe thing are requiſite z | | 

4%, That the parties be able to give and take, and ſuch who may 
be grantors and grantees may make exchange. | | 
decenaly, The things exchanged muſt be ſuch whereof an exchange 
nay be made z and an exchange may be made of things of the ſame na- 
ure, as a temporal thigg for a temporal, ſpiritual for a ſpiritual z 26 4 
boule for a houſe, land tor land, = or things of a differcnt nature, 4 
ouſe for land or rent, a chamber in a houſe for common, G c W. 

Thirdly, The exchange muſt be in that order and manner as the law 
equires z and here note, | | 
1. That if all or part of the things whereof the exchange is made do 
e in ſeveral counties, or lie in grant and not in livery, though in the 
me county, the exchange muſt be made by deed indented in writing. 

2 oo bin Exchange muſt be had od uſed hetween the parties 
Ating the ©xChange. | * 
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like kind of eſtate; ſo that if one's eſtate be in fee- ſimple, the other's muſt 


claim in the life-time of the parties, 


And obſerve, that ſuch perſons as may be grantors and grantees may 
. make exchanges, and ſuch perſons as are diſabled to grant, are diſabled 


voidable only, the infant at his full age may affirm or avoid it at hu 4 


but voidable ; for it is good againſt himſelf during his life, and his iſſue 
at his full age may affirm or avoid it at his election. Bro, Exchange 9 


| this exchange is void unleſs it be by indenture or fine, that it ma) 


ol the leſſee to the leflor, and the exchanges of the leſſor; and there 
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Kinds of Deeds. 


30 If any rent, reverſion, ſeigniory, or the like, be granted by either 
„the tenant muſt attorn to the grant. 0 . 
Fourthly, Equality of the eſtate is neceſſary for either party to have 2 


be ſo too; for if one grants land in fee-ſimple, and the other in fee-tail, 
or one land in-tail, the other for life, theſe exchanges are void. 
Fifthly; The exchange muſt be executed and perfected by entry or 


Of the Parties to Deeds of Exchange. 


In an exchange it is requiſite that the perſons or parties thereunto be 
able to give and take, and not diſabled by any ſpecial impediment. 


to make exchanges. See Tit. GxanTs. 

An exchange made between the King and a ſubjeF is good, although 
the King holds his lands in one capacity, and the ſubject in another, 
Co. Lit. 51. 3. Harg. edit. 
An exchange made between an in/ant and another, is not void but 


election. Ibid. vide not? 3. | 
An exchange made between a tenant in tail and another is not vod 


Perk, $ 555 | | 

An exchange made between 2 than De non ſane memorie and anothe: 
is not void but voidablez for it is good againſt him, but his heir may iſ 
avoid or affirm it at his election. Bro, Exchange . 

A man that holds land in fee-fimple, fee-tail or for life, in the rights 
his wife, may exchange this land, and the exchange will be good as long 
as he and his wife do live: and he with his wife may exchange it for long- 
er time, and the exchange is good againſt him, but his wife after his death 
may affirm or avoid it if ſhe will. Bro. Exchange 9. Perk. 5 279. 

One Parſon or Vicar may exchange his church or benefice with another, 
and this exchange is good. Perk. G 288. | 

But if two Parſons permute their churches, it ſhall be executed by pre 
ſentation of their patrons, and their admiſſion, inſtitution and induction, 
and until indu&ion the execution is not complete. Vide Hil. Stet 
75 2e and 4, b hange the lu 

The «i{/ciſor a Hei ſee may join together and exchange the 
whereof the difſeiſin was made with a — for other , but if it 
be made out of the land and before the entry of the.diſſeiſce, it ſhall a 
bind the difſeiſee, for he may avoid it. And a diſſeiſor cannot ex 
the land he has gotten by difleifin with the diſſeiſee for other land; ſu 


work by way of Heppel. Perk. 4 280, 273. 
The leſſor and lee may join together and exchange the land leaſed 
tor other land, and this is good ; for it ſhall be ſaid to be the ſurrender 


fore the leſſee ſhall have nothing to do with the land taken in exchanF 
Perk,” 5 279. ſed quere, * * 


Of the Things exchanged. 


It is requiſite in a good exchange, that the things exchanged be ſuch ag 


hereof an exchange may be made, 


As to this obſerve, that an exchange may be made of things of the 1 : 
zturez as of a temporal thing for a temporal thing, a ſpiritual thing for 


ſpiritual, as a houſe for a houſe, land for land, a manor for a,manor, 
church for a church, rent for rent, common for common, a horſe for 
horſe, one piece of plate for another, or the like z or it may be made 
things of a different nature ; as of a temporal thing for a ſpiritual, as 
a houſe for land or rent, a chamber in a houſe for common, or for a re- 
fion, ſeigniory or advowſon, of land or rent for a right of land or re- 
ſe of right; of an advowſon for land, of a rent for a way, of-a horſe 


2 picce of plate, of a gown for a houſe, or the like. And exchanges 
ade of theſe things, although the things exchanged do lie in divers coun- 
„ ate good. Perk. 261, 26a, 203, 266, 258. Lit.h 62. Co, Lit, 


Fo . 2 ä 
Alſo a ſeigniory by homage and fealty, ot the like, which is not valu- 


e, may be exchanged for land, rent, or any other ſuch like thing. 
may a ſeigniory by divine ſervice. But a ſeigniory in frankalmoigne - 
nnot be exchanged with any but the tenant of the land that doth hold 


the tenure. And houſes, manors, lands, rents, commons, ſeignio- 
„ reverſions, and the like, may be exchanged in fee - ſimple, fee- 
| for life or years; ſo that an exchange may be of an inheritance 
an inheritance, of a freehold for a freehold, and of chattels real for 
tels real, Perk. 5 258, 259, 260. 

If one grants Whiteacre ia exchange for Blackacre, lying within the 
e or in two counties; this is a good wg So if I grant a rent- 
arge iſſuing out of my land in exchange of J. S. for an acre of his 
d, Ge. this is a good exchange. So if I have a rent iſſuing out of 
land of J. S. and I grant this to J. K. in exchange for land or other 
tz this exchange is good when the tenant has attorned to the 

the rent, So if one has a rent out of my land in fee, and I or 
land in fee, and I grant the land in exchange for the rent; this is a 


dd exchange. But if one grants me a manor or land, and I inex- -. 


inge for the ſame manor or land grant unto him a rent de novo iſſuing 

| of the ſame land or manor z this cannot take effect as an exchange. 
if one releaſes his eſtovers that he has in ſuch a wood, and delivers 
releaſe in exchange for land given to him in exchange for the ſame 
le z this is a good exchange. 3 Ed. 4. 10. 9 Ed. 4. 21. Fitz. 

coange 16. Perk. C 244, 262, 263, 260. „ : 

2 2 If 
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Kinds of Deeds. 


- If there be a diſſeiſor and diſſeiſee, and the difſeiſee releaſes his right 
1 the diſſeifor in exchange for other land; this is a good exchange, 
err. 9271. | 
| "Soi the diſſeiſor of an acre of land enfeoffs a ſtranger of the fans 
acre of land, and the feoffee gives to the diſſeiſee an acre of land in fee i 
exchange for a releaſe of all his right in the acre of land of which be 
was diſſeiſed; this is a good exchange. Ferdl. G 282 
But if the difſeiſee grants his right to a ſtranger that has nothing i 
the land in exchange for an acre of land; this exchange is not good, 
neither ſhall the ſtranger take any thing by this grant. Perk. G 271. 
If there be lord tenant by fealty, and twelve-pence rent, and the 
lord exchanges the ſeigniory with the tenant for tenancy, or e cn. 
verso, by deed indented; this is held by ſome to be a good exchange, 
Pert. 240. "5 0 
If I have a rent iſſuing out of the land of J. S. and I grant or rele 
the ſame land to J. S. in exchange for other land; this is a good exchange, M 
So if I releaſe the ſame rent unto him in exchange for a way over tu 
ound this is a good exchange. Perk. $267. | 
If I be ſeiſed of lands to which J. S. has a right of action, and I gin 
to him other land for a releaſe of his right; this is a good exchange, 
And the ſame law is of an exchange of land, and an — b 
deed indented, for a releaſe of right in another advowſon to an uſurpe 
when his incumbent has been in poſſeſſion of the church ſix month, 
Perk. F 268, 269. | | 
If two Parſons of a church make an exchange of their benefices b 
words of exchange, and each of them reſigns his benefice into the hand 
of the biſhop to the ſame intent, and the patrons preſent accordingly, 
and the preſentations are per viam permutationis z this is a good exchange 
Perk. 5 257. 
* — OW of land with an advowſon appendant be given in ei- 
change by T. K. to J. S. for a chamber to be aſſigned by the ſaid J. 
at the election of T. X. and he aſſigns two chambers, and 7. K. chuls 
and enters upon one, and 7. S. enters upon the land; this exchange 
ood notwithſtanding the incertainty. So if J. S. gives his mani: d 
A. to T. X. in exchange for his manor of B. or for his manor of C. ant 
he enters upon one of theſe manors, and 7. K. enters upon the mand 
of A. this exchange is good. Perh. H 264, 265. tf! 
From what is before-mentioned theſe things are worthy of obſervation: 
Firſt, That the things exchanged need not be is eſſe at the time of th 
exchange made, for a man may grant a rent de no out of his land u 
exchange for a manor. | 
And yet if I grant to another the manor of A. for the manor ol. 
which he is to have after his father's death by deſcent, it ſeems iii 
exchange is void. | | 
+ Secendly, There needs no tranſmutation of poſſeſſion, for a rele 
of rent, eſtovers or right of land for land, is good. | 
_ Thirdly, The things 23 need not be of one nature, fo as the! 
concern lands or tenements z for land may be exchanged for rent, co 
mon, or any other inheritance which concerns lands or tenemens 
or ſpiritual for temporal things, as tithes ; tenure by divine ſervice i 
hand or a temporal ſeigniory. But annuities, and ſuch things wb 
charge the perſon only, and do not concern lands or _— 
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-oods and chattles, cannot be exchanged for land. Co. Lit, 50, Perk, 
9265. 1 £1 25 


How an Exchange muſt be made. 


This kind of conveyance (which formerly was very common) was 


ſometimes made by word withopt any writing (but ſee the flatute of 


frauds) and ſometimes it is made by deed or in writing : and which way 


ſoe vet it be made, it muſt be made by the word exchange, which is a 


word ſo appropriated to this thing, as the word frenk-marriage is to a 


gift in frank- marriage; neither of which can be made or deſcribed by 


any circumlocution, Co, Lit. 501, Perk. 5 253. ; 
An exchange muſt be made in the manner and order that law requires: 
wherein theſe things are to be known: * | 


1. That by the common-law {before the ſtatute of frauds, 29 Car. 2. Place or na- 


c. z.) if all or part of the things whereof the exchange was made did lie 
in unt counties, or if all or part of the things whereof the exchange 
was made were ſuch as lay in grant and not in livery, — it was 


in the ſame county; the exchange was to be made by deed indented in 


writing, But where the exchange was of lands lying in the ſame 


ture. 


county, although it was of any eſtate or inheritance of freehold, yet it 
might be by word of mouth, without writing: And ſo alſo it might 


be, if the things exchanged lay in divers counties, when the exchange 
was made only for a term of years: and therefore if an exchange was 
made between J. S. and 7. K. of lands lying in one and the ſame coun- 
58 in fee, or for life, it might be by word of mouth: but if all or 72 of 
the lands of J. S. lay in one county, and all or part of the lands of T. X. 


lay in another county, this exchange was to be made by deed indented. - 


And if an exchange was made of rent for land, and the land out of which 
the rent is iſſuing, and the land given in exchange for it, both lie in 
one county; this exchange was not good without deed. 80 if an ex- 
change was made of the reverſion of an acre of land for three ſhillings 
of rent iſſuing out of another acre of land, and both acres were in one 
county z this exchange was to be made by deed indented, or it would 
not be good. So if an exchange was made of an acre of land, and a 
rent out of another acre for another acre of land and common for three 
beaſts, and all was in one and the ſame county ; this exchange. was by 
deed indented, or it would not be good: but if I was ſeiſed of a manor 
to which he had common appendant or appurtenant, and T. K. was 
leiſed of another manor to which he had a villain regardant, and both 
the manors were in one county, an exchange might be made of theſe 
manors by word of mouth without writing, and the common and vil- 


lain would paſs as incidents well enough. And yet if J. S. has an of- 


hce, whereunto land belonged, and T. K. had rent iſſuing out of the 
land of a ſtranger, and all the land was in one county, and the office 
was to be uſed and occupied in the ſame county; if theſe things were 
exchanged, it was to be by deed indented, Perk. 5 244. Co. Lit. 51, 
oe 185 45 4 — * Perk, 5 246, : 247, 24% 2 gets” 87 
now ute an ex of lands, Oc. 
teed indented, | . | | id 
2. The word exchange myſt be uſed in making the exchange. 


As 


. Words, 


— 5 — — gn — — — 
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As if I grant to you Whiteacre, to have and to hold to you and you 
heirs in exchange for Blackzcrez and in conſideration thereof you 
to me and my heirs Blackacre in exchange for Whireacre z for this word 
is ſo individually requiſite, as it cannot be ſupplied by nay other word, 
neither will any averment, that it was in exchange, help in this caſe: 
and therefore if A. by deed indented gives to F. an acre of land in fee. 
ſimple, or for life, and by the ſame deed B. gives to A. another act 
of land in the ſame manner; this cannot enure as an exchange: and 
therefore if no livery of ſeiſin, ſo as it may take effect by way of gra, 
It is utterly void. But by this means lands may be granted from on 
to another, for there needs no livery of ſeiſin. See Livery of Sejfu 
Tit, GRANTS. | | | 1 
So if an exchange be made by words between two of lands in os 
county, and before their entr indentures are made between them d 
the ſame lands without words of exchange, and no livery of ſeiſn 
made; this ſhall not paſs by way of exchange. And yet it has bem i 
held by ſome, that permutatio, or ſome other word of like effect, u 
ſupply the word exchange, Ce, Lit, 50, 51. Perk. 252, 253. 94M 
4. 21. Fitz, Exchange 12. 3 
3. That if any rent, reverſion, ſeigniory, or the like, be granted h 
either party, that then the tenant do attorn to the grant, for that u (ll 
tornment is requiſite in this caſe, (But ſee of Attornment, tit. Ge ants) 
And yet in the caſe of grant of the land in poſſeſſion in exchange, uv 
| livery of ſeiſin is needful. Neither is it needful that either party vil 
the exchange come to the thing given to him in exchange by the ſan Wl 
means and manner of aſſurance ; for if a leſſee for life OD acre g 
another acre to his leſſor in tail in exchange for a releaſe from hind 
that acre, to have and to hold in tail in like manner; this is a god 
exchange. Perk. f 229, 268, 276, 289. : 9 
When to An exchange may be made to take effect in futuro as well as in jro- 
take effect. /enti; for if an exchange be made between me and T. K. that aſter ix 
feaſt of Eaſter T. K. ſhall have my manor of Dale in exchange fort 
manor of Sale ; this js a good exchange. Perk. 265. 
Eftate limit. If an exchange be made jn writing of land, and it limits and expreſs 
ed or not, no eftate that either party ſhall have in the thing exchanged, yet it it 
good exchange. But if an eſtate for life be limited expreſsly to on, 
and no expreſs eſtate is limited to the other; this is not a good er 
change, 19 H. 6, 27. Perk. { 275. as ſhall be ſhewed in the next plact 


Of the Equality of the Eflates or Interefls exchanged. 


Another thing required in à good exchange is equality of ef 
Lis, that either party have the like kind of eſtate of the thing er 
changed, ſp that if one has an eſtate in fee-ſimple, the other ba k 
likewiſe, and ſo for other eſtates, For if one 422 the other la 
have his land in fee-ſimple for the land which he has of the oth 
fee-tail, or that the one {ball have in the one land fee-tail, and the ode 
land but for term af life ; or that one ſhall have in the one land ft 
tail general, and the other in the other land ſee · tail ſpecial; or that dhe 
one ſhall have in the one land for life, and the other in the other by 


Kinds of Deeds. 
but for years: theſe exchanges are void, and cannot take effect as exe 
changes. Fitz. 2 us: Lit. 5 64, 65. Perk. 5 276. Co. Lit. 50, 51, 
And therefore if the lord releaſes to his tenant his ſervices in tail, in 
exchange for other lands given to the lord in exchange in tail alſo, this 
exchange is void; for by this releaſe made by the lord, the ſervices are 
ne for ever. Perk, { 283. | 81 e ene 
So if tenant for his own life exchanges with him that is tenant for liſe 
of another; this is not a good exchange. And yet for the ſame reaſon it 
ſhould ſeem, if leſſee for twenty years of his land, exchanges with ano- 
ther for other land for forty years; that this ſhould not be good ex- 
change. Perk. $275: Finche*s Law 27. 12 TEN 
= But if leſſee for life be of an acre of land, and he gives another acre. 
of und to his leſſor in fee-tail, in exchange for a releaſe of all his right 
Win the acre that he holds for term of his life, to hold to him and the heirs; - 
of his body engendered z this is a good exchange, Perk. $276. | 

Or if tenant for his own life exchanges with him that is tenant in 
tail, after poſlibility of iſſue extinR this exchange is good. 11 C. 80 
And yet if an eftate for life be expreſſed to the one party upon the 
xchange, and no eſtate is expreſſed to the other party z it is ſaid. that 
his exchange is not good, and yet where no eſtate is expreſſed, the party 
hall have an eſtate for his own life. Perk. $275. 19 Hl. 6. 7. 
But in theſe caſes it is not neceſſary, that the parties to the exchange 
be ſeiſed of an equal eſtate at the time the exchange is made; for if te- 
ant in tail, or huſband in right of his. wife, exchange their land in 
ee-ſimple with another for lands he has in — z this is a good 
exchange until it be avoided by the ifſue or the wife, Neither is it ne - 
eeſſary that both eſtates be in poſſeſſion z for one may grant an acre in 
oſſeſſion in exchange for an acre in. reverſion, and this exchange is 
ood. Neither is it neceſſary, that there be an equality in the value or 
Wquantity of the lands exchanged; for if the of one of the parties 
be worth one hundred ds, and theland of the other but ten 12 
or the — of one of the _ be an ron ty — =P 
other but ten acres, if the eſtate given be eq ex is 
either is equality in the —— manner of the eſtate requiſite z ſor 
if two jointenants be in fee of an acre of land, and op grant that acre 
o another in exchange for other lands, to have and to hold a moiety to 
one of them and his heirs, l to the other and his heirs, 
which is an eſtate in common z or two of them give land in exchange 
to A. and his heirs, for lands from 4, to them two and their heirs, al- 
though the one party has a joint eſtate, and the other a ſole eſtate z yet 
the exchange is good, The like law is, if the land of one of the — 
ties be of a defeaſible title, and the land of the other of an undefeaſible 
title, this exchange is good till it be avoided, Co, Lit, 51. Perk, 5 
280, 281, 289, Lit, $6. | 
An acre in poſſeſſion may be given in exchange for the reverſion of 
another, expeQant upon a leaſe for life or years, where no rent is re: 
ſerved, and it ſhall be good; for they ſo took it, and no party was dey 
ceived, Co, Eliz. 902. pl, 6. Mor, Caſe og. of 


Of the Execution of an Exchange. 
Another thing required in a good exchange is, that there be an exe. 
cation and perſetion ofthe exchange (ff vide Mod, Rep. 91.) 
by or claim in the liſetime of roman wiz. that both: the 
ties tothe ſame exchange doenter into the things taken in exchange, if 
they be ſuch things as they may enter into z for until the exchange be 
executed by entry, or the like, the parties thereunto have no freehol{ 
indeed or in law in the things exchanged, although the fame things do 
He in one county : and if either of the parties die before he enters into 
the lands by him taken in exchange: 2 the whole exchange is be 
come void, if his heir willz but if one of the parties enters, he ſhall 
not firſt begin to avoid the But if the parties enter at 

time during their lives, it is ſuſſieent, unleſs the poſſeſſion be be · Wl 
fore diyeſted by an elder title; as by entry for 2 condition broken, en- 
try by a diſſeiſee of his heir, or the like, and not reveſted again before Wl 
the entry, As if an exchange be had between two of land, and before i 
their entry by farce of che exchange they are, or one of them is dil. Wi 
feiſed of the land exchanged, and the diſſeiſor diſſeiſed thereof; 1. 
then they enter according to the exchange, and put out the heir of the i 
difſeifor, this ſhall not be ſaid to be an execution of the exchange : bu Wi 
if the difſeiſce has recovered the ſame land againſt the heir of the di- 
feiſor, this ſhall not be ſaid to be an execution of the exchange :; but il 
the viſſcifee have recovered the ſame land againſt the heir of the di- 
Feiſor by writ of entry, and has execution, then he may execute the 
exchange by entry. And in cafe where a reverſion, rent or ſeignio 
i granted in exchange, it muſt be perfected and executed by So ? 
tornment of the tenant in the lifetime of the parties, otherwiſe the ex 
Change i not good; but in this caſe after attornment is made, it ſeems 
the exchange in perfect without any entry or claim. Co. Lit. 50, 51. 
Ca 98, 101, 105. Perk. 5 284, 286, 289, 292. 
two parſons exchange their churches, and reſign them into tht 
Biſhop's hands, this is not a perfect exchange until they be induQed; 
and therefore if either of them die before they be both induced, the 
exchange js vbid. Perk. 5 257. Hil. Sbep. Touch. 295, 
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Where an Exchange ſball be determined, or the Nature of 
it be changed by Matter ex poſt facto, and where not. 


If after an exchange is made, and before or after the parties enter, 
all or part of the land given to either party be recovered from him upon 
an elder title 3 as by an entry upon a condition broken, alienation 'in 
mor:m2in, or upon a diſſeiſin: in theſe caſes, if that party enters again 
upon his own land which he gave in exchange (as he may) hereby the 
whole exchange is determined. But if after the exchange is perfect, 
one of the parties enters. upon the land which he gives in exchange, 
this does not make void the exchange neither may the other party 


© hereupon enter upon the land ke gives in exchange, but he may have 


an aſſiſe, ot an action of treſpaſs againſt the other. 4 C. 122, Bro. 
Exchange 12. Perk. F 286, 299. * 8 | 15 

If an exchange be made in fee between two of a manor, whereof 
the one half is in tail, and the other half is in fre- ſimple, and the te- 
nant in tail that made the exchange dies, and his ifſue diſagrees to it, 
ſo that the exchange of the tailed land is begome void; this determines: 
the whole exchange y for when an exchange becomes void in part, it 
becomes void in all, and until it be avoided, it is good for all, As if 
one be ſeiſed of Whiteacre, and he exchanges Whiteacre and Black- 
acre (which is none of his) with another for two other acres, this ſnall 
continue for a good exchange, and may not be avoided until he that las 


WY right to. Blackacre evicts him that has it in enchange. Bro. Exchange 8. 


Perk. \ 297+ ; | | 
If an exchange be made by tenant in tail, and his iſſue after his death 


Where 


* 
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Where an Exchange voidable at firſt becomes good by Mat. 
ter ex poſt facto, or not. 


If an infant exchanges lands, and after at his age occupies the land 
taken in exchange for his ewn lands; hereby the exchange is made 
good. So if tenant in tail exchanges his intailed lands with another, 
and after his death the iſſue occupies the lands taken in exchange by his 
anceſtor, hereby the exchange is made good for the life of the iſſue in 
tail. So if the huſband and wife exchange the lands of the wife for 
other land, andl ſhe after her huſband's death agrees to it, and enten 
into, and agrees to the lands taken in exchange; hereby the exchange 
is made good ; but if the huſband alone makes an exchange of his wife's 
land, and ſhe after his death agrees to this and enters into the land, it 
ſeems this will not make the exchange good. | 1 1 
And if a man ſeiſed of land in right of his wife in fee, thereof en- 
feoffs a ſtranger, and takes an eſtate back again to him and his wiſe, 
and a third perſon in fee, and they three join in exchange of the ſame 
land in fee for other land to a ſtranger in fee; and the exchange is exe- 
cuted, and the huſband dies, and ſhe occupies the land taken in er- 
Songs with the other third perſon ; hereby the exchange is made 
J If a man de non ſane memoriæ makes an exchange, and his heir after 
his death enters into the land taken by his anceſtor in exchange, and 

ces to the exchange; hereby the exchange is made good. And in 
all theſe caſes when the exchange is once by agreement made good, it 
can never by any ſubſequent diſagreement be afterwards made void; 
12 H. 4, 11. Fita. Exchange 13. Perk, 5 279, 290, 291, 293, 294 
298. Co. Lit. 51. | Fer | 


IV ho may take Advantage of a void or voidable Exchange, 


The parties themſelves, and all privies and frangers for the moſt pan, 
may take advantage of ſuch exchanges as are nol for the defects before 
named but when the exchange is only voidable, contra. And there- 
fore when an exchange is made by an infaxt, the infant himſelf at bi 
full age, or his heir, and no other, may avoid it, And when. an er. 
change is made by a tenant in tail, the ifſue in tail after the death d 
his anceſtor, and no other, may avoid it, And when an exchange ' 
made by the huſband, or huſband and wife of the wife's land, the wil 
after the huſband's death, or heir of the wife after her death, and no 
other, may avoid it. And when an exchange is made by a man of n 

ane memories, his heir after his death, and no other, may avoid it. But 
in theſe caſes of an infant, tenant in tail, woman covert, and a man & 
non ſane memories, and where land are recoyered by an elder title, tht 
other party may not enter and avoid the exchange until the infant, 
iſſue in tail, woman, or him that is de non ſane memoriæ, or him thi 
loſes the land by an elder title, doth fixft enter. Perk. F 285, 29% 


294, 298, Cz. 98, 10g. Dyer 285, 
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How an Exchange ſhall be conflrued and taken. n 


If two exchange land by deed, and limit no eſtates, this ſhall be 


taken for eſtates for life, and the excha is good : but if'an — 
eſtate be limited to one, and no expreſs to the other, it is ſaid this 


eſtate is not good, and that conſtruction of law will not help it. 19 


H. 6. 2). Perk. 5 275. 


If an exchange be made between two men of two acres of land by 


deed, and in the habendum it is ſet down that each of them ſhall have 
the acres given in ex e, with di vers other acres not expreſſed in the 


premiſes ; this. addition ſhall be taken as ſurpluſage, and the exchange 


ſhall be good for the two acres. Perk. 9251. 


Of Feoffments, 
What 4 Feoffment is, and who are the Feoffor and Feoffee, 


A Feoffment ( /eoffamentum) is a ſubſtantive derived from the verb ts 
enfeeff, feelfare or infeudare, to give one a feud; and therefore 
feoffment is properly donatio feudi, It is the moſt ancient mode of con» 
veyance, the moſt ſolemn: and public, and therefore the moſt eaſily re- 
membered and proved ; and jt may properly be defined the gift of any 
corporeal hereditament to another, | | | 
Lord Cote (Co. Lit. 9, a.) ſays, feoffment is derived from the word 
of art feodum, quia eff donatio feodi z for the ancient writers of the law 
called a feoffment denatio, of the verb do or dedi, which js the apteſt 
word of feoffment. | 
| Aﬀeoffment is a conveyance in fee-ſimple z, for Lit. 5 57. ſays, a feoffor 


is where a man enfeoffs another in any lands or tengments in fee · ſimple, 


and makes this difference between him and the donor or leſſor: a donor 
(ſays he) is where a man gives certain lands or tenements to another in 


tail, and a leſſor is where a man lets to another lands or tenements for 


term or life, for years, or to hold at will. N 
A feoffment muſt be of a corporeal eftate of inheritance, An eſtate in 
fee or inheritance is either corporeal, as lands and tenements which lie 
in livery, comprehended in the word /eoffment, and may pals by livery 
or deed ; or incorporeal, which lie in grant, and cannot paſs by livery, 
but by deed, as advowſons, commons, c. which by ſome is called 
Þereditas incerporata. Co. Lit. 9. a. | 
Livery of ſciſin muſt be of the thing conveyed, for till that is made, 


the words or of feoffment have no effect to change any uſe, & | 


— any eſtate hut at will, ſo that livery of ſeiſin is eſſentially 


R. Feudifts called a feofſment an imveftiture. Spelm. Gloſſ, werbe 


ferfſare. ; 
. — is he who makes a feoffment ; and a feoffee is he to whom it 
e. | | 


This 


* 
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but only tended to the authentication or evidence of it; and fo our la. 
determined before the ſtatute of frauds and injuries. See the alteratin 


in the field and borders round about, in the preſence of many witneſſes 


” 
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This conveyance is now but little uſed ; but it is ſtill nevertheleſs, 
formal, valid, and effectual mode of conveyance z it has however been 
of late years almoſt entirely ſuperſeded by the cotveyance by releaſe, 
Hil. Shep. Touch. 216, | | 


Of the Antiquity of Feoffments. 


As all property in lands began by occupancy, ſo it ſeems the firſt me. 
thod of transferring property was by inve/titure, (that is by feoffment); 
for as no man could originally appropriate but by ſettling himſelf in the 

flion and application of it to his own uſe, ſo no man could transfer 

t by a ſolemn and public delivering over the poſſeſſion z and the cere- 
mony uſed in ſuch act of delivery is in our law livery of ſeiſin, and is 
thus defined ; Solemnis rei ſeudalis traditio ſub proteſtatione fidei coram ti. 
tibus vaſſalo fata. Spelm. Gloſs. 510. 

The end and deſign of this inſtitution was, by this ſort of ceremony IM 
or ſolemnity, to give notice of the tranflation of the feud from one hand 
to another ; becauſe if the poſſeſſion might be changed by the private ali 
agreement of the parties, ſuch ſecret contracts would make it difficult 
and uncertain to diſcover in whom the ſtate was lodged; and conſe- 
quently the lord would be at a loſs of whom to demand his ſervices, and 

rangers equally perplex to diſcover againſt whom to commence their 
actions for the proſecution and recovery of their tight; to prevent then · 
_ this uncertainty, the ceremony of livery and feifin was infſtitu- Bi 
This method of conveyance was made uſe of before men were ac- | 
quainted with letters, and therefore it was required to be on the land, Wi 
or near the land, that the other tenants of the manor might be witneſs 
of it, who in thoſe days were called to the lord's court to determine il 
controverſies relating to ſuch tranſlation; and though after the uſe d 
letters a charter of feoffment was introduced, yet was not this neceſſary, 


that flatute made, hereaſter, | 
phron enfeoffed Abraham (Gen. 2 3» ver. 11, c.) of the field u 
Machpelah over againſt Mamre, and the cave therein, and all the tres 


A. M. 2133. 

It is plain in the Scriptures, that upon making a feoffment of land 
livery of ſriſin was made; for we read in Ruth, Chap. firſt and fourth 
that E/imelech, his wife Neami, and two ſons, Mablon and Chilion, wen 
into the land af Meah, where the two ſons married Orpba and Rach: tit 
father and two ſons died, the widow returned into her own country vi 
Ruth her daughter-in-law. Now Boaz was a near Kinſman to Elimelct, 
and Mami thought he had a right to inherit her huſband's lands; bat 
Bear called into judgment a nearer relation than hiniſelf, and adviſed 
him to redeem the yg according to the manor in Iſrael z and tellin; 
him, thut. if he would not, he hinfelf was the next after him. He fe 
he would redeem it; but upon Bzaz's telling him, that upon buying tht 
land of the hand of Neami, he muſt buy it alſo of Ruth the Moabi!e) 
the wife of the dead, to raiſe up the name of the dead upon his inbel. 

4 tune 


8 SSS 


"IN  - Kinds of Deeds. 


1 


Y e > 
125 
* * 


married his own inheritance, and fo offered Baa his right z ſo he pulled 
of his ſuoe, and gave it to Boaz in the name of the ſeiſin of the land ; for 


it was the manner in former time in Iſrael concerning redeeming and 


changing, and to confirm all things, a man plucked off his ſhoe, and 
gave it to his neighbour, and this was a teſtimony in Iſrael. And Boaz 
laid to the elders and all the people, Ye are witneſſes this day, that 


„ have brought all that was Elimelech's, and all that was 'Chilion's and 


« Mablen's of the hand of Noami, Moreover, Ruth the Moabite b. 
« the wife of MHMahlan, have purchaſed to be my wife, to raile up the 


«© name of the dead upon his inheritance, that the name of the dead be 


« not cut off from among his brethren, and from the gate of this place * 
« ye are witneſſes this day.” And all the people thai were in the gate, 
and the elders, ſaid, We are witneſſes.“ n 

And Lord Coke (2 Iuſt. 119.) obſerves, that feoffments in Englzad, 
by deed or without deed, were of great antiquity in ancient times before 
the conqueſt, | | | 3 


Of the Kinds of Feoffments. 
Before the ſtatute of 29 Cha. 2. c. 3- feoffments were uſual by barer 


only, but are now made by deed in ras 

A feoffment in writing is either by deed-poll or indented. _ 

A feoffment might have been of an advowſon by livery of the door 
of the church without deed. 43 Ed. 3. 1. 6. 

The queſtion was, Whether an adv-wſon would paſs by the livery made 
in the view of the church without deed, or nt; the church being full of an 
incumbent Upon which it was reſolved by the Lord Chief Juſtice of 
the King's-Bench, and — Mana to whom the ſame was referred, 
that the advowſon could not paſs by that livery. Cary's Rep. 74. ; 

A feoffment might be with attornment of a manor without deed, and 
the ſervices would paſs by letter of attorney. 3 Co. 29. 20 H. 6. 7. 4. 


A feoffment with livery without deed, by way of mortgage, has been 


held good, Moed. 144. | 
_ The father enfeoffed the ſon to the uſe of 'the father himſelf for his 
life, and after his deceaſe then to the uſe of the ſon and his heirs; and 
after the father and ſon (upon communication that the father ſhould re- 
have the land in fee) came together to the land, and upon the land by 
parol, without any deed, the ſon delivered ſeiſin of the land to the 
ather, habendum to him and his heirs, c. This was held a good 
feolfment ; and in law the acceptance of livery implies two effeQts, wiz. 
hrſt, a ſurrender, and after a feoffment z as a turrender to the grantee of 
; 3 amounts to an attornment and ſurtender. Dyer 358. pl. 48. 

ena, 288. h ; | 

By ſtatute 29 Car, 2. c. 3. it is enaQted, That after the 24th of June, 
1677, all leaſes, eſtates, intereſts of freehold; or terms. of years, or any 
uncertain intereſt of, in or out of any meſſuages, manors, lands, tene- 
ment or hereditaments, made or created by livery and ſeiſin only, or 
by parol, and not put in writing, and ſigned by the parties ſo making or 
creating the ſame, or their agents thercunto lawfully authorized by 


— 


gcc J the Kinſman replied, he could not redeem it for himfclh, leſt be 
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. which are according to the ſaid ſtatute are upſtarts, and have not had 3 


_ fon. 


grant of a reverſion after the death of tenant for life, it would be other- 


went de terres, pl. 44, 58. CG. lit c. a. 


writing, ſhall have the force and effect of leaſes or eſtates at will only, 
and ſhall not either in law or equity be deemed or taken to have an 
other or greater force or effect; any conſideration for making any fuck 
parot leaſes or eſtates, or any former law or uſage to the contrary not- 
withſtanding. 1 | : 
2. Except nevertheleſs all leaſes not exceeding the term of three 
rs from the making thereof, whereupon the rent reſerved to the 
landlord during ſuch term ſhall amount unto two-third parts at the leaf 
of the full improved value of the thing demiſed. | 
| And moreover, that no leaſes, eſtates or intereſt, either of free. 
hold or terms of years, or any uncertain intereſt, not being copyhold ot 
cuſtomary intereſt, of, in, to or out of any meſſuages, manors, lands, 
tenements or hereditaments, ſhall at any time after the ſaid 24th day 
of June be aſſigned, granted or ſurrendered, unleſs it be by deed or note 
in writing, ſigned by the party ſo aſſigning, granting or ſurrendering the 
ſame, or their agents thereunto lawfully authorized by writing, or by 
act and operation of law. | | 
And there is a difference between a feoffment at common law and 2 
feoffment according to the ſtatute of 1 K. 3. which operates ſub .. 
Thoſe at common law are the ancient conveyance: of lands, but they 


continuance above one hundred and fifty years. | i 

In caſe of thoſe at the common law, the feoffor ought to be ſeiſed IM 
of the lands at the time of the feoffment ; but in caſe a feoffment be 
made according to the ſaid ſtatute, the fepffor needs not be in poſſeſ- 


Feoffments at common law give away both eſtates and rights, bu 
feoffments by ſtatute give the eſtates, but not the rights. | 

The feoffee at common law is in the per, viz. by the feoffor ; but it i 
by the ſtatute, the feoffee is in the p, 212. by the firſt feoffees, 

So a feoffment by ceftuy gue ues by force of the ſtatute will not faſten 
upon any thing but what the ſtatute require. 5 H. 7. 5. 21 l. 7. 25 
2 Rel. Rep. 334. Cab. 318. 


hat amounts to a Feoffinent. 


A leaſe for years and a releaſe afterwards made to the leſſee in fee, i 
in a manner a to be a feoffment. Per lutz. contra to Ingham. 

A leaſe for years and releaſe is ſaid to have been adjudged a good 
feoffment, becauſe a freehold paſſes by the releaſe z and that if it was 1 


wiſe. 11 H. 4. 33.4. Bro. Feoffment de terres pl. 13. And that i 
would be otherwiſe if it be with a warranty, Bro: Feoffment de terre» 
J. 10. Wo | 

y And a leaſe for life, and a releaſe in fee, countervails a feoffment, but 
is not a feoffment in fact; for the fee and freehold do not go ano fla 
as in caſn fupra. Bro. Feoffment de terres, pl. 30——31 /. 25. 

In formeden, the tenant in dower granted his eſtate to HW. N. and afte- 
wards he in reverſion releaſed to him in fee : this is no feoffment, 200 
yet it countervails a feoffment ; but if the iſſue be taken, if the bel 
enfeoffed him, this is no feoffment 3 quad caveat placitand'. Bro. Feif 
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_ A ae to a diſſeiſer is an extinguiſhment of the action and right, and 

ot a feoffment ; for a feoffment is, where there is a tranſmutation of 
fon from one to another, which there is not upon a releaſe by a A 


-eiſee to the diſſeiſor. Bro. Feoffment de terres, pl. 10. 
_ 4 gain and ſale was made to J. S. and his heirs by deed indented 
i not inrolled, and the bargain or made livery of land ſecundum ſormam | 
We, Oc. this was held a good feoffment. 2 And. 68. - 
If one who has a freehold in poſſeſſion levies a fine come ceo, Ac. it 3 
ures 23 a ſeeffment with livery on record z but where he has but 2 
verſion or remainder, it enures only as a grant thereof, without tort 
eſumed 7 done to the poſſeſſion of a ſtranger, who has the freehold. 
907. zl, 620. ' | 
des, ſeiſed in fee, infeoffed his ſon in fee, to the uſe of the 
her for life, and after to the uſe of the ſon in fee ; and after, to the 
ent that the father ſhould be enabled to make a leaſe to the ſon for 
ty years, the ſon without any writing infeoffed the father of the 
cents aforeſaid, habendum to the father*and his heirs. The court 
ad the feoffment good; and in this is implied that the father ſhould 
ee the land to him and his heirs for the uſe intended. Aud. 51. pl. 
6. Dyer 558. pl. 48. Bendl. 288. pl. 288. * 
\ man made a feoffment to the uſe of himſelf in tail, the remaindet 
his ſon in tail. The father died, and the ſon entered, and by inden 
> made 2 bargain and fale of the land (without any words of dedi and 
) to the uſes of J. S. in fee, and in the indenture was a letter ß : 
orney to make livery, which was made accordingly, . J. S. by the 4 
indeatute covenanted, that if the ſon before ſuch a day paid fort 
ings, then J. S. and his heirs would ſtand ſeiſed, &c. to the uſe 
the ſon and his heirs ; and if the ſon did not pay, Sc. then if the 
f J. S. did not pay to the ſon within four days after ten pounds, that 
S. and his heirs ſhould thenceforth be ſeiſed to the uſe of the ſon and 
1 heirs, Oc. And the ſon covenanted further, to make ſuch further 
; rance as the ſon's counſe! ſhould adviſe : both failed of payment, 
the ſon levied a fine to J. S. without any conſideration : this was 
udged a good feoffment well executed by the livery, notwithſtand- 
the words of bargain and fale only, and that the covenant to be- 
ed to the new uſes conditionally upon payment and non-payment 
ng in one and the ſame deed, ſhould raile the uſe upon the contin- 
uc according to the limitation of it. 1 Leon. 25. 
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 Feoffment, how made and 8 | 


It has been already obſerved, that ſince the Sar. 29 Car. 2. c. 3. feos. 
ments in moſt caſes muſt be by deed in writing, pole, or indented. 
The ancient forms and examples of theſe deeds are very brief; and 
yet they had theſe parts contained in them, 1 185 
1. The premiſes. 2. The habendum, 3. The tenendum. 4. The 
reddendum. 5. The clauſe of warrantry. 6. The in cujus rei teflins 
 nium. 7. The date. 8, The clauſe of bis re/tibus. Hoc fuit candid 
illins ætatis fides & fimplicates ques pauculis lineis emnia fidet firmanen 
poſuerunt. Vide Mad. Form. Auel. Diſſert. « 
The execution of a feoffment is by ſigning, ſealing and delivery of h 
deed, and alfo by livery of ſeiſin made by the feoffor, to the feoffee, a 
elſe by attorney or attornies, authorized by deed to deliver ſeiſin, or » WM 
receive it, as the caſe ſhall be. I : q 
But nothing of the land paſſes by delivery of the deed, tho* upon i 
land. Poph. 49. | 3 
But the feoffee upon his entry (until Tivery) will become tenant x 
will to the feoffor. Lit. $60, | I 
A delivery of any thing upon the land in the name of ſeifin, altho't 
be nothing relating to the land, as a gold ring, Sc. it is good. C. Lit. 48.4 i 
A * ence by livery ſhall not take eſſect any other way. Au), 
123. PopÞ. 49. l | Mates, | 
| A father, 1 refideration of love which he bore to his ſon, andfa 
natural affection to him, bargained and ſold, gave, granted and confm- 
ed to him and his heirs the land; the deed was inrolled : this did vc 
paſs the land, unleſs money had been paid, or it were executed with WW 
very; but becauſe the ſon was then in poffeſlion, it was held that 
ſhall enure as a confirmation. Cre. Foc. 127. pl. 17. 4 G. 31: 4. 


The Difference between a Feoffment to Uſes and a Cit 
| nant is fland ſeiſed to Uſes. 


In a covenant to ſtand ſeiſed to uſes, all the uſes that are not diſpoſed 
of return back and remain in the covenantor to ſerve the contingent uſa 
when they happen; but in a feaffment to uſes, the uſes are diſpoſed d 
by the livery, the eſtate in law being in the feoffees. Carter 202. 

a man makes a feofiment in fee, without a valuable conſidera, Wc | 
to divers uſes, ſo much of the uſe as he diſpoſeth not of is in him, ® 
in his ancient uſe, in point of reverter. Co. Lit, 23. a, 13. 4. 
100, 6, rol 

Where a man, in conſideration of two hundred pounds paid by de BW i 
father for a marriage-portion wich his daughter to his ſon, covenants 
execute an eſtate of ſuch lands by ſuch a time to the uſe of the man 1 
woman (agreed to be married) for their lives, and after their deceaſe 
the uſe of the iſſue of their bodies; and he afterwards executes the 
tate by feoffment, fine and recovery, to the aforeſaid uſes, and the m- nn 
riage doth not take effect j it was held, that the uſe did ariſe to the - 
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and woman agreed to be married; as well as if the marriage had taken 
W effect, which it did not, becauſe it is a uſe declared upon an eſtate exe- 


ſidetation: but if it had been an uſe declared upon a covenant to ſtand 
{cited upon a conſideration of marriage and money, there no uſe will ariſe 
without marriage, altho* the money was paid, becauſe the marriage is 


but the acceſſary, which attends the marriage. 

In the caſe of Thompſon and Atfield it was allowed, that although 2 
co: cyance be made purporting a deed of feoffment, yet nevertheleſs it 
n operate as a covenant to ſtand ſeiſed to uſes, c. And here a dif- 
crence was taken between the ſeveral ſorts of conveyances, as to the 


od. Vern. 40. ; f , ' 
A feoffment to the uſe of A. for life, remainder to B. A. refuſes to take 
he eſtate, B, ſhall then take 1 9 ray he becauſe the whole eſtate is out 


d, B. ſhould not take it till after the death of A; but it ſhould reſt in 
he covenantor, becauſe he had not parted with the poſſeſſion, and there- 
re ſhould have the uſe in the mean time, which is not in the caſe of a 
olfment to uſes, the eſtate being only in the feoffee, and paſſed out of 
e feoffor by the livery, 2 Lev. 77. See the Lord Paget's Caſe in the 
ector of Chedington's Caſe, 1 C. and in 1 Leon. Caſe 279. 

But if a man makes a feoffment, and deelares the uſes for life, or in 
il, the reſidue of the uſe not diſpoſed of is in himſelf by reſult; Ibid; 


and to a Will. 


[:2t2 and eſlates as he ſball appoint by his laſt will; in ſuch caſe, by 
e operation of law the uſe veſts in the feoffor, and he is ſeiſed of a 
wlibed fee, 242. until he makes a will, and declares the uſes accord- 
dy to the power reſerved ; ſo where he makes a feoffment to the uſe o 
i: laſt will, he is ſeiſed in the mean time to the uſe of himſelf and his 


it, but all by the feoft;.zent; 6 Co. 18, Moor 567. Cro: Elis. 879. 
ft. 200. Mar 476. 

Feoffment in fee to B. G. upon condition that he ſhall not alien ; this 
ndition is void; but if livery is made, the feoffment is good againſt 
jc 3 but a covenant that he ſhall not alien may be good. C0. 
ac. 596, a 8 
Feoffment in fee to the uſe of another, upon condition, Sc. it was 
rolled in chancery, but no livery made z adjudged no good ſeoffment, 


ed. Pp. 6. | 
The feoffee ſeiſed of lands in ſocage made a feoffment thereof to bis 
and the heirs of his body, to the uſe of him and his heirs : adjudged 
at his ſon had an eſtate in tail, and no fee-fimple, becauſe tenant in tail 
"ot ſtand ſeiſed to an uſe, At common law, if a fegffment bad been 

or. Nl.—Paxt l. 3 made 
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cuted, vis. by feoffment, fine and recovery; which needed not any con- 


the principal conſideration in the intent of the parties; and the money is 


upplying their defects, in what caſes they may and may not be made 


Pp! the feoffor by the livery : but if it had been by covenant to ſtand ſeiſ- 


Feoffments upon Conditions, and to the Uſes of anoth er, 


Feoffment in fee, to the uſe of ſuch perſon and . and for ſuch 
"nts 


irs; and when the will i3 made, it is only directory ; for nothing paſſes 


t the 3 all conclude the perſon to ſay that it was not his 
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made to one and to the heirs-male of his 70a ſuch an eſtate had been 
fee-fi;nple conditional; and if it had been afterwards limited to the uſe 
of him and his beirs, theſe are always intended ſuch heirs as were named 
before, vie. the heirs of t. e body of the feoffee. See Pleꝛud. Cin 
555. VNalſinebam's Caſe. Eh | | N 
The huſband made a feoffment, upon condition that the feoffee ſhould 
make a feoffment to the uſe of the huſband and his wife for life, remain. 
der over in fee to a ſtranger : adjudged that the feoffee is not bound ty 
make this feoffment till required by the huſband, becauſe the particuly 
eſtate for life, which is the foundation and ſuppott of the remainde, 
ought to be made to the huſhand himſelf, who is a party to the cond; 
tion; but if he ſhould die before the feoffment made, then the feoffee i 
bound to make it to the wife without requeſt; ſhe is a ſtranger to de 
condition, and if ſhe dies before it is made, then it muſt be made » i 
him in remainder without requeſt. Hetley 56. : 
If a feoffment be made to a man, upon condition that he will kill 
it ſhall be good, but a bond with ſuch a condition is void, For in tie Wl 
one caſe, leſt the man ſhould have any tempation to do the act, the he 
ſecures him the poſſeſſion cf the land without performing the condition; il 
and in the other, frees him from the penalty ofthe bond: ſo that the ir il 
has the ſame end in view in making the feoffment good, and the bou 
void, viz. the prevention of the fact. Ca. Law & Eg. in Macclee 
Time, 134- | I 3 
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If A. makes a feoffment to B. to the uſe of his will expreſſed in g 
fame deed, wiz. to his own proper uſe for his life, and after to F. u 
his ſon in tail, &c, and after he makes a leaſe for years, and dies: & 
might have altered his will in this caſe z for where the word Will ßer 
pteſſed in the deed or ſchedule, he may alter his will notwithſtanding ui 
other words; but where the uſe is declared upon the livery without t, 
| . word Will, there he cannot alter his will. Per tot” Cur” except Shin 
19 H. 8. 12. Bro. Feoffments al” Uſes, pl. 1. = 

If a man makes a feoffment, and annexes a ſchedule to it containi 

the uſe, he cannot change ſuch uſe afterwards. Bro. Feoffment al L 

* pl. 47. 30 fl. 8. : 
| It is ſo if the uſe be expreſſed in the deed of feoffment z but other 
where he declares the uſe by the words of his will; as that, I will 

= my fesfſees ſhall be ſeiſed to ſuch an uſez in this caſe he may change l 
3 ufe, becauſe it is by will, Sc. Bro. Feoffments al Uſes, pl. 47. 
= The Lord Audiey made a feoffment to B. G. and others, and after 
by indenture, reciting the ſaid feoffment, declared the ſame was m 
© to the intent his feoffees ſhould perform-his laſt will, to this eff 
"if | (vie. ) © My will is, that my feoffees ſhall ſtand ſei ſed &c, to piy® 
«© my debts, and afterwards that they make an eſtate of the land 
«© Elizabeth my wife, and to the heirs of our bodies,” with divers 
mainders over. The ſaid Lord had iſſue by one wife a ſon, and by 
ther a daughter; the feoffees never made any eſtate to the Lord and! 
wife, Adjudged, that by this feoffment and deed no uſe was chang* 
| for though the feoffees ſhall be ſeiſed to the uſe of the feoffor aud 


* 
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beirs, (for there was no conſideration for which they ſhould be ſeiſed. to 
neir own uſe) yet the ſame cannot make a new uſe to the Lord and to 
\is wife in tail; neither can this writing take effect as a will, becauſe it 
ppoints an eſtate to be made to the Lord himſelf, and he cannot take by 
s own will. 2 Leon. 159. er 324. Moor 316. SEN: j 
Leaſe to huſband and wife for the life of the wife, remainder to the 
eirs of the huſband ; afterwards the huſband made a feoffment in fee 
o the uſe of himſelf and wife for their lives, remainder to his right heirs z 


1 + 
4 


WS ought againſt her, it was adjudged that ſhe is in, not by the leſſor, or 
de ſeoffment, but by the ſtatute of uſes, 2 Leon. 222. IG 


o may make a Feoffment, and to whom it may be made. 


In every feoffment that is made there muſl be, (1) A feoffor, i. e. a 
rſon able to grant the thing paſſed by a feoffment z (2) A feoffee, i. e. 
perſon capable to take by itz (3) Athing grantable ; and (4) It 
{ be granted in that manner as the law requires: therefore obſerve, 


0 | 
Whoſoever is diſabled by the common law to take, is alſo diſabled to 
ke a ſeoffment, gift, grant or leaſe, 
FA nd many alſo that have capacity to take by ſuch conveyances, have 
_ ily to grant by them; as men attainted of treaſon, felony, or in a 
„ire, aliens born, the King's willains, ideots, madmen, 2 man deaf, 
d and dumb from his nativity, a feme covert, an infant, and a man by 
for the feoffments, gifts, Sc. of ſuch perſons may be avoided. 
(HB ut ſuch perſons as have committed treaſon or felony, if attainder do 
bono; ſuch as are attaint of hereſy, a leper removed by the King's 
t from the ſociety of men, baſtards, ſuch as are deaf, dumb or blind, 
have underftanding and ſound memory, although they cannot ex- 
(s their intentions otherwiſe than by ſigns. Thoſe that are drunten, 
willains of a common perſon before entry, Sc. alſo excommunicate 
ons, and outlawed perſons, although the King take the profits of their 
js ; all theſe may make feoffments, gifts, Qc. and all theſe have ca- 
ity to take by fach conveyances. Co. Lit. 2, 42, 43. Perl. & 182, 
„185. Bro, Feeffment 2, 7, 8, 9, 17. 39 f. 6. 43. 21 H. 7.7. 
nd if a man de non ſane memoriæ makes feoffment and livery himſelf, 
| not void. Centra 9 H. 6. 6. | 3 . 
ll his acts in puis are void, except his feoffments, livery and ſeiſin, 
thoſe are only voidable. The reaſon is, becauſe of the teſpect the 
gives to a feoffment on the account of its ſolemnity, in the tranſ- 
ation of a freehold. And the writ de non compos mentis, which ſays 
/t, muſt be underſtood cf a feoffment or a fine z thoſe being the an- 
t and the only conveyances at that time. 2 Salk, 427. | 
a perſon n compos makes a feoliment, and gives livery himſelf z 
is allowed on all hands to be good to bind himſelf, ſo that he can 
o proceſs or plea avoid the feoffment, and reſtore himſelf to the 
clſion ; the ſame law of an idect z and the reaſon is, becauſe. the in- 
iture being made before the pares curiæ, their ſolemn atteſtation 
d not be defeated by the * himſelf, becauſe it is preſumed they 
x 2 | ae 
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de huſband died, the wife committed waſte ; and in an ation of waſte 
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but his letter o 


are competent judges of the ability of the feoffor to make ſuch feoftment, 
2 Roll. Abr. 2. Co. Lit. 247. 4 C.. 125. a. Show. Parl. Cofes 153. 

Feoffment by one de, and dumb is not good; for if he makes livery 
himſelf it is voidable, as it ſeems, like feoffment of an 1%, or one 
mon ſane memurie, If it be by letter of attorney, it ſeems a diffeiſh, 
Ducre, Bre. Feeffment de Terres, pl. 7. 2 l. 4. 8. 

If an infant makes a feoffment, and makes livery himſelf, it is a goof 
feoffment till it be defeated. 42 E. 3. 12. 6. 9 H. 6. 5. It is on | 
voidable. Bro. Feefſment de Terres, pl. 48. 18 F. 4. pl. 27. Bw. C 
verture, pl. 1. 26 H. 8. 2. | 

And it is not material of what age the infant is at the making of the fe. 
offment ; for whether he be within age of diſcretion, v g. of five « 
ſeven years, or beyond the age of diſcretion, vis. ſixteen or more, his 
feoffment is not void. ꝙ H. 6. 6. 6. | 

But if an infant makes livery by attorney, it is void. 7 H. 4. 5. C. 1. 

If an infant ſeiſed of land joins in feoffment with a anker who ha 
nothing in it, yet it is a good feoffment. 42 E. 3.12.6. 

I an infant makes a feoffment, and makes liver himſelf, this ſtall MM 
not bind him, but he himſelf may avoid it by writ of aum fuit infra #11 
tem; yet the feoffment of the infant is not void to himſelf, as well be 
cauſe he is allowed to contract for his benefit, as that there ought to be 
ſome act of notoriety to reſtore the poſſeſſion to him equal to that which 
transferred it from him. 4 Co. 125. 2 Roll. Abr. 2. 13 Vin. 137. 1 
Co. 42, 43. Whittingham's Caſe. Ny 

But if an infant makes a feoffment, and a letter of attorney to make 
livery, that is void: ſo if a perſon non compo; makes a ſurrender or i- 
leaſe, this is void in law; ſo if he makes a letter of attorney to give l. 
very; but the heir at law, after the death of the perſon non ſane menrrie, 
or idea, may avoid his feoffment; and ſo may the King upon an office 
found of his lunacy during his life. 8 Co. 45. Co. Lit. 247. 4. 40. 

125. 4. 2 Roll. Abr. 2. Show. Parl. Caſes 153. 

As the i»/ant's feoffment is voidable by dum fuit infra ætatem, when be 
comes of full age; ſo it is voidable by him, by entry during his nonage, 

f attorney is merely void; and the ſame law ſeems to be 
of a feme covert, for if ſhe makes a feoffment upon the land, it is void 
able by her huſband ; but if ſhe makes a letter of attorney to give liver), 

It is abſolutely void in law; and the reaſon is, becauſe the conffatts 
of thoſe that are diſabled by law to contract were void contracts: but 
their infeudations were not in themſelves void, becauſe they were mace 
ceram paribus curia, who were preſumed not to atteſt contracts of pet 
ſons diſabled by the law to contract, eſpecially fince ſuch contri 
were made for military or ſacage ſervice, which were for the good 
commonwealth z and by thoſe infeudations a ſtranger was direfted ' 
bring his precipe againſt the perſon that was actually inveſted in ile 
land, wherefore the infant's feoffment was good till it was avoided) 
an act of equal notoriety, to wit, by his entry ceram paribus, which vs 
equally ſolemn with the act of feoffment, or by bringing his a&0 a 
full age, when the law had enabled him, by action in a court of rec 
to ſet aſide the feoffment that he had made during minority but d 
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law enabled him by entry to ſet aſide the acts coram paribus during I te 
nority, becauſe the pares might undo what was done in pais3 but 1 mu 
' courts of juſtice were not to deſtroy the act in pais till the infant, Win 
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bis own diſcretion, had choſen to avoid them, becauſe it was deroga- 


tor) to the dignity of the courts of juſtice to ſet aſide the ſolemn acte 
in pais till the infant had come to ſuch age of diſcretion as might 
4 it fully appear that the feoffment was made during his diſabi- 
lity, for the infant was not received to diſable himſelf during the 
time of his diſability ; for during ſuch diſability, he might by equal 
ſolemnity in pats, diſab le himſelf, ſince ſuch an act was only coram pa- 
ribus, in the ſame manner as the feoffment itſelf was made; but the 
warrant of attorney of the infant was 1% facis void, and therefore 


ſuch feoffee was 2 diſſeiſor, as if no authority had been committed 


to the attorney to make the f2offment ; but in the caſe of the non compos, 
he was not admitted to ſtultif y himſelf, becauſe there was no ſtated 


fore they could not be preſumed to be conſcious themſelves of their 
own follies or defects; but the King who had the care of all his ſub- 
jects, might by ſolemn office found, avoid ſuch acts of inſanity, and. 
10 might the heir at law after their death. 2 Bac. Abr. 492. cites 4 Co. 
125. 2 Roll, Abr. 2. 13 Vin. 175. 8 Co. 42, 43, 45+ Co. Fac, 617. 
Gardiner and Norman. Perk. 5 183. | | 

If a man makes a feoffment by dreſs, it is not void. Contra 9 H. 6, 
. b. It is only voidable. Bro, Feoffmens de Terres, pl. 48. 18 E. 4 27. 
He who is out/awed in action perſonal, and office is found that he was 
ſciſed of ſuch land the day of the outlawry, may make feoffment of his 
land well enough; for the King is not ſeiſed. Bro, Office Devant, &c, 
. 8. 9.0.20, 5 ' | 
If baren and feme are joĩntenants, and baron makes feoffment and live- 
ry, the feme being upon the land, and diſagreeing to it, yet it is good. 
21 E. 3. 6. 6. . 

But though a married women be ſeiſed in her own right with her 5uſ- 
ban, yet livery and ſeiſin made by her alone, without the agreement of 
her huſband, is void, inſomuch that her huſband and ſhe may have an 
aſlize notwithſtanding ſuch livery of ſeiſin, if the huſband be ſeiſed of 


the freehold in the right of his wife: but in ſuch caſe, if he was ſeiſed 


in his own right, then notwithſtanding ſuch livery of ſeiſin made by the 
wife, he ſhall have an aſſize in his own name, &c. Per4. 5 186, 
A man cannot make a feoffment to his own wife after the marriage is 
onſummate. But after a contract made, and carnal knowledge had, he 
may make a feoffment to her, and ſuch feoffment will be good. Perk. 5 
194. | | 
But though a huſband cannot convey to his wife immediately, yet he 
may give to a truſtee for her benefit, and the gift will be good. There- 
fre he may convey land to her by way of uſe, as by enfeoffing or cove- 
ranting with another to ſtand ſeiſed, or ſurrendering a copyhold eſtate 
to her uſe. And according to ſome books, by cuſtom of a particular 
place, as of York, the wife may take by immediate conveyance from her 
huſband. Vide ucte 1 to Harg. Co. Lit. and Cs. Lit. 112. 4. Hill, Shep, 
Lauch. 201. . 2. a . 
A femie was a deviſee for thirty years of the occupation and profits of 
em, if ſhe, ſhould ſo long live a widow z and after her widowhood, 
Lie reſidue of the term in the leaſe to go to B. the ſon, The feme en- 
red 4 and afterwards reverſioner, by indenture, dedit, conceſſit, c. to- 
am illud tenementum, c, to the ſeme and her heirs. Reſolved, that a 0 
| | | ee 


J 


time when ſuch perſons returned to ſenſe and underſtanding, and there- 
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ſee for years in poſſeſſion may take a feoffment, although it be by deed, 
and may take livery after the delivery of the deed, although the leſſee may 
take the deed by way of confirmation, and then the livery is but ſurplu- 
ſage and void. Owen 6, 7. ; 
If feoffment be made to the uſe of V. NV. for life, and after to the 
uſe of J. S. and his heirs their cefluy que wſe in remainder or reverſion ig 
the lite of V. NV. but he cannot make a feoffment till after his death, 
Bro. Feoffments a Uſes, pl. 44. 25 H. 8. | 
A leſſee for years, remainder to B. in tail, remainder over. A, enf:. 
offed 7. S. and made a letter of attorney to /. K. to enter into the 
lands and ſeal the feoffment, and deliver it in his name to the uſe of 4, 
and his heirsz B. made a letter of attorney to C. to enter in his nane, 
who entered accordingly : this was held a good feoffment, though bai 
A. and the attorney were diſſeiſors; for it is good between the feolly 
and feoffee, For the remainder-man by the feoffment and entry is n- 
mitted, and the term gone, the freehold having come to it. Gouldþs. gz. 
If a leſſee fer ten years makes a leaſe for one year to a reveriioner, ther 
he in reverſion, who has the land for a year, may make a feoffment to the 
leſſee for ten years, and it is good, Owen 66. | | 
A leſſee for years, remainder to B. for life, remainder to C. and C. enk- 
offed A. by deed, and made livery. The conveyance was held void; fe 
it could not work by livery to the tenant for years, who was in potſeluu 
before. Vent. 360. | | 
Neither the head alone, nor any dne or more of the members of 
corporation aggregate of many alone, make a feoffment of any of the lia 
belonging to their corporation; but all of them together may make i 
feoffment ; and if any of them be ſeiſed of land in his own right, an 
in his natural capacity; he may make a f.ofiment of this land as anv- 
ther man may do; yea, he may make a feoſſment of this land to ibe 
Tame corporation whereof he is a head or member, and ſo give and tal 
alſo in a diverſe capacity. Fitz, Faits and ieoffments 29, Perk. \ 205, 
224z 225. b þ 
* Keclehiaſtical perſons cannot make feoffments, gifts, £c, of their c. 
cleſiaſtical lands, for longer time than three lives, or twenty-one yea; 
for all feoffments, gifts, grants and leaſes by Biſhops, although they bt 
confirmed by Dean and Chapter, or by any of the colleges or halls 1 
either cf*the Univerſities, or elſewhere, or by Dean or Chapters, Maſtn 
or Guardians of any hoſpitals, Parſons, Vicars, or any other havity 
ſpiritual or eccleſiaſtigal living, are voidable if they exceed three lives 0 
twenty-one years under the ſtatute of 13 Eliz, c. 10, Jide title Leaits. 
If deed of feoffment be made to J. 8. and letter of attorney to male 
livery to J. S. Capellano, he cannot make livery to J. S. unleſs he be. 
Chaplain. 4 H. 6. 1. 6. Bre. Grants, pl. 50. 4 H. 6. 1. 
A feoffment might be made to an Abbet or Prior, by the name of Al 
or Frier of ſuch a place, Qc. without naming them by their names d 
baptiſm. 39 E. 3.13.6. n 8 
The lame law is of a Mayor or Dean. hid. 
If four ein in a feoffment, whereof one is only ſeiſed of the land, j*t 
it is a good feoffment, 42 E. 3. 12. 6. Bro. Feoffment ae Terres, f. 
If there are two coparceners, one of them may enfeoff the other of bel 
part or portion. Perk, 4193, 17 L. 3. 9 15 e * 
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| And it the does it by dedi conceſs, it ſhall enure by confirmation with= 


out livery z for it countervails remſi & confirmavi. Bro. Confirmation, 


pl. 18. 10 Ed. 4. 3. 


One jointenant cannot make a feoffment of his part of the land to 


bis companion, for a man cannot give a poſſeſſion to him that hath it, 


before. And hence it is alſo that the leſſor cannot make a feoffment to 

his leſſee for life, years or at will. 
And yet, perhaps, a feoffment in this caſe, if it be in writing may 

work as a confirmation; but one tenant in common, or one coparcener, 

may make a feoffment of his part of the land to his companion. Perk. 5 

197. Fitz. Faits and Feefſments 26. i 1 

122 conveyance by one jointenant to another, and what will 

e 


moſt 


mie & per tout 3 and this manner of conveyance paſſing by livery cannot 
operate ſo as to give him what he already has; but tenants in common 
have ſeveral diſtinct freeholds, and may enfesf each other, but cannot 
releaſe to each other ; for a "_ ſuppoſeth the party to have the thing 
in demand. Co. Lit. 193, 200 5. Hill. Shep. Touch. p. 201. n. 3 


If a man makes a feoffment of another's land, it is a diſſeiſin, but a 


good feoffment againſt all men but the difſeiſee himſelf. | 
And if four join in a feoffment of land, and three of them have no- 
thing in the land, and the fourth hath all the eſtate z this is a good feoff- 
ment. Bro, Feeffment 4. Perk. H 222. | 
A 44 cannot make a feoffment, though to the diſſeiſor by agree» 
ment. Geb. 25. pl. 6. Oren 1. 


will be void, for the diſſeiſee will be remitted. But a difſeiſee may 
wake a deed of feoffment, and a letter of attorney to enter and give live- 
ry: —_— 2 do ſo, this will be a good feoffment. Perk. 5 
197, Lit. 4 . 

No feoffment or Tons of ſeiſin can be made to the King, for he al- 


ways gives and takes by matter of record. Fitz. Faits and Feoffments, 21, 


he King cannot be infeoffed without deed inrolled, for no livery 
can be made to him. Bro. Office Dewvant, &c. pl. 41. 5 E. 4. 8. 


Vide furtherwbo may make a feeffment and to whom, 4 Co. 125, 8 Co. 42. ö. 
Viner Abr. Feoffment (E.) Bac. Abr. Feoffment (D.) 


How the Feoffor may be named. 


W. Porter may make a feoffment by the name of . Fammiſwerth, | 


14 I 4 35. b. 2. Roll. Abr. 3» 


Qually ſever the jointenancy, is a releaſe z for one jointenant 
cannot enfeoff his companion, becauſe they are both already ſeiſed per 


A diſſeiſor cannot make a feoffment of the land to the diſſeiſee but it 
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How the Feoffee may be named. 


A feoffment to J. S. Miliri, is good, though he be not a Knight, be. 
cauſe it paſſeth W the livery. 42 6. FS; 2 Rell, Abr, _ 2 
"Grants, * 50. 3 be S | 
But if a grant be made to B. by the name of Knight, and he is net 
Knight, it is void. Bic. Grants, pl. 50. 

A feoffment may be made to Julias, by the name of Gilder or Gill 
29 Af}. 16. 2 Rell. Abr. 3. 13 Vin. 178. 

A feoffment may be made to 7. and A. his wife 3 where his wiſe" 
name is M. ſhe ſhall cake nothing by this feoffment, 3 Aſie 4. br 
NQuere, 2 Roll, Abr. 3. 13 Vin. 178, | _ 


Of what of a Feoffment may be. 


A feoffment may be made at this day of any thing which lies in liver, 
by whatſoever tenure it be held, notwithſtanding the ſtatute of Magu 
Charta, cap. 32. : Pu 
Hut in ſome caſes where a man aliens his land held of the King, be 
muſt ha ve the King's licence beforehand to do it, or elſe he muſt pay 
fine to the King afterwards for not having a licence. 
A feoffment cannot be made of inccrporate things, becauſe no livery 
can be of them. Co. it. 49. $4 

It may be of an aawow/on by livery of the door of the church. 4; 
Ed. 3. 1. 6. 2 Roll. Abr. 11. 13 Vin, 775 Bro. Grants 18. Feif- 
ments de terres, pl. 49. 20 Ed. 4. 15. ridgm. 95. 
A ﬀeoffment and livety may be made in an upper chamber z for a man 
may have an inheritance in it, and it is corporeal. Co, Lit. 48. ö. ri. 
3 terre, pl. 79. cites 5 H. 7. 9. accordingly i but cites 21 H. 
6. contra. N | | 
Feoffment by tenant in common is good of his moiety, though undi- 
vided. Bro. Feoffment de terres, pl. 75. | St 
One may make a feoffment of a muety, third, feurth, or fifth part 7 
| his mamir, or other land, and that by the name of a moiety, third o. 
fourth part. Co, Lit. go. 1 8 5 
I parceners have made a partiti:n of their land, that one ſhall havent 
from Lammas to Eaſter to her and her heirs, and the other ſhall have it 

from Eaſter to Lammas to her and het heits, or that the one {ball hate 
it one year, and the other the other year, alternis wicious : or, if they 
have two manors deſcended,” and they agree that the one ſhall have the 
one manor one year; "and the other the other manor the ſame year, 10 
the next year that he that had the one ſhall have the other alter nis d 
bus for ever: in theſe caſes the parceners may either of them make 2 
feoffment of this land or manor. - Co. Lit. 4, 48. | a 
If there be a meadoww'of one hundred actes which time out of mind 
hath been divided amongft divers perſons, and each perſon hath a cer. 
tain number of acres, but in no certain place, the cuſtom being to allot 
each perſon his number in one year in one place, and another in an 
ahernis vicibus 3 in this caſe either of theſe perſons may make a ito” 


ment 
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at of his part by the name of ſo-many acres lying in ſuch a meadow, 
v;chout — or deſcribing of it. C. Lit. 4, 48. 1 
No livery can be made of a running water, becauſe it is fugitive; 
ſecus of water in a ſtanding pool, 4 Leon, 238. pb. 385. 
Livery cannot be of a reverſion. Bridgm. 96. 


Vide farther ef what things a feeſſment may be made, Com, Dig. Fra 


nut (A.) Viner's Abr. Feoffment C. ) 


By what Name a Thing may be infeoffed, 


A haſe may paſs hy a deed of feoffment, which makes mention only 
of a "I 2 H. 4. 10. 6. Dubitatur, 2 Roll, Abr, 1. 1 3 Vin. 


09 feoffment may be of a manor by the name of a knight's fee, 17 
Z. z. 8.b. 2 Rell, Abr. 1, 13 Vin. 173. : 

If a manor be known only by the name of Sarrett, and he who is 
ſeiſed of this manor makes a deed of feoffment by the name of ſeriot, 
and delivers ſeiſin ſecundum formam Charte, the manor ball paſs by it; 
for the making delivery ſecundum formam Charte refers to the eſtate, 
and not to the name, 2 Roll. Abr. 2. 13 Vin. 173 

If a man ſeiſed of a manor, leaſes parcel of the demeſnes for life, and 
aſter makes feoffment of the manor, to which the leſſee and the tenants 
of the manor attorn. The reverſion of this land ſo leaſed for life ſhall 


paſs by this, becauſe it is parcel of the manor. 2 Noll. Abr. 1, 13 


Vin, 173. | 
1 * WW a manor in the county of N. and land is held of the ma- 


nor which lies in the county of 8. by grant of the manor with the ap- 


purtenances in the county of N. the ſervices of the land in the other 


county ſhall paſs; and by livery of the manor made in one county, the 
ſervices of the land in the other county ſhall paſs. Bro, Grants, pl. 32. 
cites 21 E. 3. 18, | 

Upon a Scire Facias upon a fine of certain lands, the tenant pleaded 
a ſeoffment by the anccſtor of the plaintiff with warranty of the ſame 
land, by the name of the manor of D. where in fact the land is no 
manor z and yet a good plea by judgment,. by reaſon of the livery of 
leiſin of the ſame land. Bro, Scire Facias, 2 200, 22 H. 6. 39. 
If a man by deed grants vuram to another and his heirs, and makes 
livery ſecundum formam charte, he ſhall have by this vefuram terre, 
die, the corn, graſs, underwood, ſweepage, and ſuch like ; and he 
(hall have an action quare clauſum fregit, Co Lit. 4. b. 

But in this caſe he ſhall not have the ſoil by this grant, becauſe he 
has by this but a particular right in the land z for by this he ſhall not 


have the hayſes, timber - trees, mines, and other real things, parcel of 


DEC Co. Lit. 4. 6. —_—_— 1 

t paſſes nat the ſoil, for the livery cannot the grant. it. 4.0. 
So it is of grant of Karben. of land, the ſoil ſhall not paſs, but he 
ſtall have only a particular intereſt ; but ſhall have treſpaſs quare clau- 
Jn fregit, Co. Lit. 4. 6. EO e 1 
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If a man by deed grants ſeparalem piſcari am in a river, and makes lj. 
very ſecundum formam charte, the ſoil ſhall not paſs by it, nor the va. 
ter; for if the river becomes dry, the grantor may take the benefit of 

22 Cs. Lit, 4. 6. p 1 e 
So if a man ts aquam ſuam, the ſoil does not pafs, but the fiſher 
within the on apr paſs. Co. Lit. 4. 6. | f 

But if a man by deed grants the profits of his lands, and makes livery 
ſecundum formam charte, the ſoil ſhall paſs. Co. Lit. 4. 6, 

If a man has a moveable eftate of inheritance in thirteen acres, parcel 
of meadow of eighty acres, the charter of feoffment ought to be 
rally of the thirteen acres, lying within the meadow of eighty acres, 
withoot bounding or deſcribing of it in certainty z and livery may be 
made of the thirteen acres allotted to the feoffor for the year, ſecundin 
formam charte ; and this is good livery to paſs the contents of thirteen 
acres in what place ſoever it lies in that meadow; Co. Lit. 48. b, Cr, 
Eliz. 421. Moor 302. 

By the grant of 6oil/oury de ſalt, the ſoil ſhall paſs. Co. Lit. 4. 6. 

If a man grants to another to dig twrfs in his land, and to carry then 
at his will and pleaſure; the land ſhall not paſs, becauſe he has grantel 
only parcel of the profit. Co. Lit. 4. 6. | ag 
And he may bring aſlize of common of turbary, and ſhall recover; 
but 1. cannot bring aſſize of the ſoil. Bro, Feoffment de terres, pl. 21. 


What Confideration is neceſſary to a Feoffinent... 


Before the ſtatute of 13 Eliz. c. 5 & 27 Eliz. c. 4. againſt fraudulent 
conveyances, to a feoffment there was no need of a conſideration of mo- 
ney, blood, or otherwiſe z but ſince thoſe ſtatutes, if a man makes: 
voluntary feoffment without good conſideration, it ſhall be fraudulent 
againſt a purchaſer (but good amongſt themſelves. Cro. Fac. 270. 2 4, 
272.) for a real conſideration, a mortgagee, a judgment or ſtatute-credi 
tor for good conſideration. See the ſaid fatutes under title Fx auDuLeNt 
Convevances, & Cre. Far. 270. pl. 3. 8 9 Med. 247, 489, &. 
2 Williams 203. | 
Mere 3 The conſideration of money paid, or the money for whid 
judgments or ſtatutes are entered into, muſt be proved upon a trial. 
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What is a good Feoffment in re/peRt of the Preſence of Poſ- 


ſeſſion of other Perſons on the Land. 


If there be a leaſe for life or years in being of that land or. thing 


whereof the feoffment is made, and he that hath this leaſe for life or 
years, ot in his abſence his bailiff or ſervant, keeping in the houſe or 


jand, whereof the feorfment is to be made, doth give leave and 
that livery of ſeifin ſhall be given upon the houſe or land by the leſſor 
himſelf, or by his attorney, and for this cauſe doth leave the poſſeſſion 
of the houſe or land, and thereupon livery of ſeiſin is made; this is a 
feoffment and a jon livery of ſeiſin, and yet it doth not preju- 

dice the eſtate of the s | 

And if the leſſor makes a feoffment of the land to a ſtranger by aſ- 
ſent or licence of the leflee, the leſſee then being on the land, it is a 
good feoffment. | a 

In like manner as it is where the leſſor enfeoffs a ſtranger to which the 
termor agrees, ſaving his term, 


And if the leſſor makes ſuch entry upon the leſſee for life or years as 


to put bim out of poſſeſſion of the houſe or land, and then he makes a | 


ſeoffment and livery of ſeifin of it; or if the leſſor in the abſence of 


the lefſee, his wife, ſervants and children, enters upon the thing in 


leute, and makes a feoffment and livery of ſeiſin thereof: in theſe caſes 
there is a good feoffment to paſs the reverſion ; for in theſe caſes when 
the leſſee 
tornment in law, 
But if a leſſor will enter upon his leſſee, and againſt his will (the 
leſſee being ſtill in poſſeſſion of the land) makes a feoffment of the land, 
and gives livery z this is void, and can never take effect as a feoftment. 
And therefore if there be a conveyance made of a houſe and land 
thereunto belonging in leaſe, and the feoffor comes into part of the land 
without the leave of the leſſee, and there makes a livery of ſeiſin of 
that part in the name of all the reſt of the land (the leſſee himſelf, hig 
| vite, child or ſervant, being then upon any other part of the land, and 
eſpecially if they be in the houſe ;) this is no good feoffment for any 
part of the land, but void of the whole. 2 C. 32, Co. Lit. 48, 49, 


52. Lyer 340, 18. Perk. $221, 222. 21 H. 7. 7. 46 C4. 3. 25. 


578. Feeffments de terres 68. | 

And yet if the leſſee for years makes an under-leaſe of part of the 
and to another, and the feoffee makes a feoffment of his part, and gives 
very of ſeiſin upon this part; in this caſe the poſſeſſion of the firſt 
leſſee in the reſidue will not hurt the feoffment or livery for this part, 
but it is a good feoffment. Yeynr”s Caſe, Trin. ) Fac. B. K. 

Alſo if the leſſee gives the leſſor leave to make livery, and depart 


and leave a ſervant of the leſſee upon the land in this caſe his preſence | 


upon the land while the livery is made will not hurt, f 


And ſo if the leſſee leaves the poſſeſſion, and leaves nothing upon the 


land but his cattle z they will not keep his poſſeſſion, nor prejudice the 
livery of ſeiſin. Co. Lit. 48. . 8 , 
Lord Coke's words are, © if the leſſee be abſent, and hath neither 


vie nor ſervants, (tho' he hath cattle) upon the grounds,” the live- 


') of ſeifin ſhall be good, Co, Lit. 48. 6, Bug if the leſſee _— 


LY 


1 —̃ -u 


or life or years re- enters, the law adjudges this to be an at- 


132 


133 ; Kinds of Deeds. 
tho* he be upon the ground, livery is good. Tr. 40 Eliz. Shephary 
and Gray, Vide further Note 8. Harg. Co. Lit, 48, b, 

If a leaſe be made of an acre to one, and another acre to another; 
and the leſſor makes a feoffment of both theſe acres ; and makes livery 
in one of them in the name of both acres ; this is no good feoffment 
for the other acre z for by this livery he is not put out of poſſeſſion of 
that acre, = N 

So if one makes a feoffment of two manors, the one in poſſeſſion 
and the other in leaſe, and gives livery of ſeiſin of the manor in poſ- 
ſeſſion in the name of both the manors ; this is no good feoffment for 
the other manor ; neither will it paſs by this feoffment. 

So if one makes a leaſe for years of a houſe, and after makes a feoff. 
ment in fee of the houſe and of a cloſe adjoining, and gives livery of 
ſeiſin of the houſe, to termor's wife and children, being then in the 
houſe ; this is no good livery, neither to paſs the houſe nor the cloſe, 

21 l. 7.7. Dyer 18, 

If leſſee for life or years makes a feoffment of the land, the leſſot 
being then upon the land, and not contradiQing it; it ſeems this is a 
good feoffment, and that the preſence of the leſſor upon the land, ef. 
mary if he does not contradict it, will not hinder the virtue of the 
offment as againſt the feoffor and all others: but the leſſor may enter 
id yp for the forfeiture notwithſtanding, if he pleaſes. Perk. f 222, 
yer 362. 

If the huſband alone makes a feoffment of the land he has in the 1:zht 
of his wife, or that he has jointly with his wife, his wife being then up- | 

on the land and diſagreeing to itz in this caſe the feoffment is good againtt 
the feoffor, and all others but the wife, notwithſtanding her preſence and 
+ dilagreement ; but the wife may after his death avoid it, Perk. . 223. t 
It one jointenant makes a feoffment of the whole land, his companion ( 
being then upon the land ; by this there paſſes no more but a 2 | 
and the — is void as to the moiety of his companion, for c 

feoffment does not give his moiety. Perh. G 220. | 
If a man enters into my land by wrong, and makes a feoffment of it : 
to a ſtranger, I being then upon the land; this feoffment is void, for in h 
this caſe the law adjudges me to be always in, and never out of the v 
poſſeſſion, Perl. 219. a 

If the King has any poſſeſſion of the land by wardſhip or otherwiſe, 

the owner of the land can make no. feoffment of it; and therefore if al 
the King be intitled to land by wardſhip or primer ſeiſin after office a 
found after the death of an anceſtor of one of his tenants ;- in this caſe, 7 
3 

fu 


G 


” 


it is ſaid the feoffment of the heir is vojd and paſſeth nothing, for the 
King is ſtill in poſſeſſion, 
And if it be before office found, it will be all one; for the office 5 
ſhall relate to the death of the anceſtor ; and yet in theſe caſes the feoff- 7 
ment is good againſt the heir himſelf, and ail others beſides the King. 
r 


If the heir before office found enters and makes a featfment, and then w 
the King pardons the feoffee ; in this caſe the ſeoffment is good z and m. 
yet ſuch a feoffment after othce with pardon is void. | 

And the like law isif the entry be before office, and the pardon after po 
the office, for this is void alſo. | 
gut if a man be outlawed for debt or treſpaſs, and thereupon the tie 
King has the profits of the land yz in this caſe the owner may make of 


feoftment of this land notwithſtanding, + | 07 


> 


Of the Nature, Operation and Force of a Feoffment. 


As the conveyance by feoffment is the moſt ancient kind of convey- 
ance, ſo it is the beſt and moſt excellent of all others, and in ſome re- 
ſpeQs excels the conveyance by fine or recovery 3 for it is of that nature 
and efficacy by reaſon of the livery of ſeiſin, which is always inſepara - 
bly incident to it, that 1 | « 

It clears all difſeifins, abatements, intruſions, and other wrongful and 
deſeaſible titles, and reduceth the eſtate clearly to the feoffee when the 
entry of the feoffor is lawful ; which neither fine, recovery, nor bar- 
gain and ſale by deed indented and inrolled, will do when the feoffor is 
out of poſſeſſion, Co. Lit. 9. a. 40%. | 

To make a feoffment and valid nothing is wanting but peſſeſſan: 
and where the feoffor has poſſeſſion, tho? it be ever ſo bare and nated, 
yet a freehold or fee- ſimple paſſes by it by reaſon of the livery, Arg. in 
1 Burr. 92. referring to Pobh. 39. Lit. 5 595, 599, 611, 618. Co. 
Lit, 366. b. 377. 4. Vide Hil. Sb. Touch. Note 3. p. 199. 

It paſſeth the preſent eſtate of the feoffor ; and not only ſo, but bar- 
reth and excludeth him of all preſent and future right and poſſibility 
of right to the thing which is ſo conveyed, inſomuch that if one has di» 
vers eſlates, all of them paſs by his feoffment; and if he have any in- 
tereſt, rent, common, or the like, into or out of the land, it is extin- 
guiſhed and gone by the feoffment. Hab. 337. Co. 111. 

And further, it bars the feoffer of all collateral benefits touching the 
land, as condition, power of revocation, writs of error, attaint, and 
the like; inſomuch that if a man makes an eſtate of his land upon 75 
dition, or with power to revoke it, and after he makes a feoffment of the 
land, by this he is barred for ever of taking advantage of the condition 
or power of revocation. | 

I deſtroyeth contingent uſes, gives away a future uſe incluſively, 
gives away a ſeigniory incluſively, and gives away a right of action: for 
both the feoffment and livery of ſeiſin incident thereunto are much fa- 
voured in law, and ſhall be conſtrued moſt ſtrongly againſt the feoffor 
and in advantage of the feoffee. | | 

And beſides all this, becauſe it is ſolemnly and publickly made, it is 
of all other conveyances moſt obſerved, and therefore beſt remembered 
and proved. Cz. Lit. 9, 49, 237. Ce. 111, 112, 121. 6 G. 70. 
Plow, 423, 424, 554. Ferd. $210. 39 H. 6.43. 9 H. 7. 24. 24 Ed. 
3. 70. Bre. Scire Facias 88. Vide alſo Black. Com, v. 2. p. 310. And 
furtber as to the origin, nature and operation of a feeffment, Spel. Gloſs. 
510. Wright's Tenures 22. 48. 2 Ii. 110, 119. Dalrymple en 
Feud; 202. | I 5 

If the feoffment be made by deed, then muſt the deed be ſo made, 
written, read, ſealed and delivered, as all other deeds that are well 
made muſt be. | | | 

A feoffment excludes the feoffor of all right, entries, actions, titles, 
poſſibilities and conditions. V. Jones 72. | th 

Te bars all preſent rights, and all rights after ariſing to the ſame par- 
ties by cauſes before the feoffments, and that without reſpeR to the loſs 

ſtrangers, Hob, 337. 2 Rell. Rep. 506. Cv. 174 a, * 


* 


n 


5 Lind. of Deeds. 


de terres pi. 84. 11 H. 7. 20. 


to the great hindrance and oppreſſion of the — And therefore 


feoffor, 


nn 


And it is a bar to a writ of error. Godb, 301, 320. Co. - 111. 
If when my entry is taken away I ouſt the tenant, and after enfeof 
him by deed, he is remitted, and I ſhall be barred; for this is a good 
confirmation. Bre. Feoffment de terres, pl, 84. 11 H. 7. 20. 
If a feoffment be made, but no. livery, and the of enters, he is 
become tenant at will to the feoffor, becauſe he enters by conſent; but 


the feoffor may ouſt him when he pleaſes. Ce. Lit. 56. b. 


And if one who has title of dower enters and enfeoffs the heir by 


deed, her title of dower is determined; for it is a good confirmation 


and diſcharge of the dower ; & e contra without deed. Are. Feeffment 
A future right and right of action is gone by feoFment, 2 Rell. Rep, 
323. 9 H. 7. 24. Fitz. Gibb, 234. 8 
A power of revocation is extinQ by feoffment. 2 Rep. Rell. 337. 
A poſſibility to be tenant by the courteſy is gone by feoffment ; ſo 
of attaint, and fo of writ of deceit. 2 Roll, Rep. 337. 9 H. 7. 2. 
4 H. 6. 38 Cd. z. 


hat Feoffments are void. 


The Stat. 1 Ric. 2. c. 2. recites, That many people of the ſaid realm, 
as well great as ſmall, having right and true title as well to lands, tene- 
ments and rents, as in other perſonal aQtions, be wrongfully delayed of 
their own rights and actions, by means that the occupiers or defendant, 
to be maintained and ſuſtained in their wrong, do commonly make gifts 
and feoffments of their lands and tenements which be in debate, and of 
their other goods and chattles, to lords and other men of the realm, 
againſt whom the ſaid purſuants, for great menace that is made to them, 
cannot nor dare not to make their purſuits. 

And alſo on the other part, complaint is made to the King, that «&f- 
tentimes many people do diſſeiſe others of their tenements, and anon 
after their aifeifin done they make divers alienations and feoffment, 
ſometimes to lords and great men of the realm to have maintenance, and 
ſometimes to many perſons of whoſe names the diſſeiſees can have no 
knowledge, to the intent to defer and delay by ſuch frauds the ſaid 
diſſeiſees, and the other demandants, and the heirs, of their recovery, 


It is ordained and eſtabliſhed, that from henceforth no gift or. feoffment 
of lands, tenements or goods be made by ſuch fraud or maintenance. 

And if any be in ſuch wiſe made, they ſhall be holden for none, 
and of no value. ; 

And the ſaid difſeiſees ſhall from henceforth have their recovery 
againſt the firſt difſeiſors, as well of the lands and tenements as of their 
double damages, without having regard to ſuch. alienations, ſo that the 
— commence their ſuits within the year next after the diſſeiſn 

one, 

And it is ordained and eſtabliſhed, - that the ſame ſtatute ſhall hold 
place in every other action in plea of land where ſuch feoffments be 
wade by fraud or collufion, to have the recovery againſt the firſt ſucd 


And 


* m 
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Kinds of Deeds. 


And it is, to wit, that this ſtature ought to be underſtood where ſuch 
ſeoffors thereof take the 2 | LH 3 ; 

The preamble of the ſaid act declares, That miſchiefs which the ma- 
kers of the act intended to remedy were, 10. thoſe who had ri bt and juſt 
title, or were diſſeiſed ; and the og! iew gives the remedy only to difſei- 
ſees, and lo it muſt be a*difſe1 in in fact, and after this uſe made 3 in 
which caſe remedy is given to ſuch diſſeiſee againſt ceſfuy que uſe, and a 
recovery againſt him ſhall bind him and the feoffees; and fo this act 
makes no other but chin gu- uſe able to loſe the land of the feoffees in a 
juſt action brought by the difſeiſee, but does not make him able to loſe 
the land of the feoffees in a feint action brought 2 him. Plow. 3. 6. 

By this ſtatute feoffments made to great men for maintenance ate de- 
clared void; but this is as to ſtrangers, but not between the feoffor and 
ſeoffee. Bro. Feeſſment de terres, pl. 1. And that ſtrangers ſhall have 
an ation againſt the pernor of the profits. 1bid, 7 19. And ſuch feoff- 
ment would not make a remitter in prejudice of a third perſon. 1bid. 
Ce. Lit. 369. Hawk, F. C. 263. 5 3. "yp | 

If baron and feme, being ceſluy que uſe in right of his wife, make a fe- 
offment, and the baron dies ; this feoffment is not void ab initio, but is 
determined. Aro. Feoffment de terres, pl. i. | 
A feoffment by a feme, of her jointure made by her firſt baron in poſ= 
ſem or in uſe, is void by the ſtatute of 11 H. 7. as to the heir, but not 
as to all. hid. | | ON 

A.is tenant for life, remainder to B. for life, remainder to the heirs of 
the body of 4. Feoffment by A. is no diſcontinuance, Id. Raym. 
355. | N 


Livery of Seifin, what. 


Livery of ſeiſin is the giving poſſeſſion of lands or tenements corpo- 
teil; or it is a ſolemnity or overt ceremony required by law in paſ- 
fir; lands or tenements corporeal, as an evidence or teftimonial of the 
villing departing by him that makes the livery from the thing whereof 
lveryis made, and the willing acceptance thereof by the other party. 
Seifin is a technical term, to denote the completion of that-inveſtiture, 
by which the tenant was admitted into the tenure, and without which 
no freehold could be conſtituted or paſs, per Lord Mansfield, 1 Bur. 107. 
For the original intent and manner of transferring lands by livery of ſei- 
lin, ſee Spel. Gleſ. 5 10. Mad. Form. Angl. Diſſert. . | 


The Antiquity and Origin of Livery of Seifin. 


Livery of ſeiſin is as ancient as a feoffment, for no feoffment is made 
without livery of ſeiſin, although livery of ſeiſin be ſometimes made 
pon other conveyances. 

Livery of ſeiſin was firſt invented as an open and notorious act, to 
the end that the country might take notice how lands paſs from man to 
un, and who is owner thereof z that ſuch as have title thereto may 
how agaialt whom to bring their actions, and that others may know 

| ; that 
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that have cauſe, of whom to take leaſes, and of whom to require ward- 


ſhips, c. 


tell in whom the right is. 


And by this means, if the title comes in queſtion, the jury can better 


The Kinds of Livery of Seifin 


There are two kinds of livery of ſeiſin: 1. A livery in deed ard, 
2. A livery in law. | 

A livery in deed is when the feoffor, donor, &c. in perſon or by u- 
torney takes the ring of the door of a houſe, or a turf or a twig off the 
land, or a ring of gold, or any other thing, though it does not concera 
the land, and delivers the ſame upon tlie land unto the feoffee, donee, 
Sc. in the name of ſeiſin of the houſe, or ſeiſin of the land; or it may 
be made by words only without deed. | | 

A livery in law is where the feoffor ſays to the feoffee, being in view 
Io law what. Of the houſe or land, I give you yonder houſe (or land) te you and yuu 
— go enter into the ſame, and take poſſeſſim thereof accordingly ; or 
the like. 

In what caſes livery may be made within the view, ſee Viner's Air. 
Fesffment, (M.) and further as to the different kinds of livery, Bac. Ahr. 
Feeffment, (A.) Com. Dig. teoffment, (B.) 


Livery in 
deed what. 


The Nature and Operation of Livery of Seifin. 


The manner of conveyance by feoffment is ſo ancient, and the cere- 
mony of livery of ſeiſin being inſeparably incident to it, it is much 
favoured in law and therefore it is expounded and taken ſtrongly agaiaft 
him that makes it, and beneficially for him to whom it is made. 

And for this cauſe it worketh not only to tranſmit the preſent eſtate, 
but alſo to bar all preſent and future rights and poſſibilities. 

If therefore one makes a leaſe for lite to J. S. the remainder to the 
right heirs of J. D. (which J. D. is then living) and gives livery of 
ſerfin according to the deed ; in this caſe, although he in remainder be 
not capable of this remainder, yet by the livery it ſhall paſs out ofthe 
feoffor, and ſhall be in abeyance during the life of J. S. | 

And ſo if a feoffment be made to one & heredibus, without the word 

ſuis, and livery of ſeiſin be made of the deed, this livery perbaps may 
make the eſtate good. 5 Co. 92. Lit. 5 70. 6 Co. 26. Dad. © 
Stud. c. 7. p. 23. Co. Lit. 49. | 


The Effet and Operation of Livery of Seiſin to paſs a future 
Intereſt. . 


The ceremony of livery of ſeiſin was firſt inſtituted, that the pores of 
the county may upon any diſpute relating to the freehold determine in 
whom it is lodged, and from thence be the better enabled to determine 


in whom the right is. Hence therefore it is, that if a man makes 2 
; feoffment, 
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ediately, the livery is void, and unly an eſtate will paſs to the ſeoſſoe 
for —_— of — would fail if ſuch livery wete effectual 
to paſs the freehold, for ir would be no evidence or notoriety af the 
change of the freehold, if after the livery made the freehold ftiH remains 


prevent the uncertaine of the freehold, und in many cafes would put 
men to fruitleſs itrouble and expence in purſuit of their right j for by 
that means after a man had brought his precipe:againft aiperſon whom 
he ſuppoſed to be tenant to the freeh und had - proceeded in it a 
onſiderable time, the writ might abate by the frerholdꝰ's veſting in ano · 
Per, by virtue of a livery made before the purchaſe of the writ; Ano- 
her reaſon why ſuch future intereſt cannot be allowed to paſa by an 


haſe if the 22 of the livery: might create an eſtate to oommence 


future intereft to commence by way of leaſe, yet that had no fuch ill 
Fe in ma ing purchaſes uncertain, becauſe anciently they were under 
he power of the frecholder, ho by recovery might deſtroy them; and 
0, unleſs ſuch leaſes be made good upon conſideration, they are fraus 
julent againſt a purchaſer 3 and it is not to be preſumed that leaſes at 

eat diſtances ſhould: be purchaſed for value. Cv. Elia. 481. 2 Vent: 
Jog. G. Lit. 2. 5 G. 94. 6. | i E982 


55 | . T9 
Where A. is tenant for life, remainder to B. in fee. A. makes a leaſe 
or years to C. undafrerwards-grantsthe land to O. habend. frum Michael- 
bas j becauſe ſuch future grants create an uncertainty of the freehold, 
nd the tenant of the freehold being the perſon Who is to anfwer the 
franger's previpe, and was anſwerable to the lord for the ſervices, it 


v0. Elis. 450, 585. Heb. 170, 191+ 5 Ce. 94. Nel. Rep. 261. 
But here @ man makes a leaſe to commence from Michaelnias, and 
fter Michaelmas mates livery and ſeiſin j this is ſuſſicient to pals tho 
ehold, decauſe iu this oaſe, at the time of 2 made, the poſ- 
uon and freehold were actually traasſetred to the leſſee, and did not 
main in the leſſor, after the notoriety made, which gives notice of 


ransferring the "freehold. Hab. 414; Gro. Fac. 45 8, 353. 3 Bf. 


90. 9 20 2055 
Yet if che feoſſot had made à Jetter of attorney ito give livery, the 
torney could not give livery -after Machaelmas, unleſa an expreſs au- 
hortty were therein contained for it becauſe the natural 2 ſuch 
uthority is to give 8 , and che authority ol the 6 
tative cannot extend beyond 3 Cre. Fac. 363, Hab. 


ff 


im ten. pounds within two years, that then he "ſhall haves 

d the lands, and makes livery and ſeiſia- to B. this paſſes the freehold im- 

ncviately, and B, 8 —— Haun 'frechold were 
Vor. III. -er IJ. Ay; e ene 


feoffment, or leaſe for life co-commence'i#n.farare, and miakes/livery im- 


ed in the feoſfor j the uſe of the inveſtiture would rather create than 


& of livery of ſeiſin was, becauſe no man would be ſafe ia his pur- 
any years after the livery was made; and though they. have allowed 


From hence we may account why a freehold in Teverſion-or-remainder_ 
annot be granted n futjyro, tho* there no livery is necoſſaty to paſ it: 


cre unreaſonable-to permit him by any act of his on to prevent or 
elay the proſecution of their rigit. 2 C. 55. 2 Aud. a9. Moor 42 3. 


14. | | &*t 
If 4. makes a leaſe for 'five years to B. upon comition that W. pays | 


* 
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not to veſt in H. till the condition performed, it would be difficult u 
determine in whom the freehold is; for if ſuch condition may be infer. 
ed in deeds, which are perfected — between the parties, an 
therefore not ſo proper to govern the poſſeſſion and ſeiſin of the fre 
hold, as the ſolemn inveſtiture by livery, which is made in the pulli 
view of the whole county; therefore if this ſolemnity was firſt appoine 
ed to give notice of the transferring the freehold, it follows that fra 
the reaſon of the inveſtiture the freehold muſt paſs at the time of te 
ſolemnity made, or not at all. But if 4. had made a leaſe for life, ua 
like condition to have fee, the livery made thereon. ſhould not carry de 
inheritance. till after the condition performed, becauſe - there 1 
certain freehold in all events to the leſſee, and the livery-gave notice u 
whom it was lodged; ſo that no man can pretend ignorance agu 
whom to bring his precite; which would be the miſchief in the forne 
caſe, if the freehold did not paſs at the time of livery, made, Lu; 
350. G. Lit. 21). | | r. 4 
A. by indenture demiſed to B. babend' a die datus, (which was & 
1 of June ) indenturæ predia? for his life, with a letter of aon 
ivery ; the attorney made livery the 23d of July following 


to make 
and the livery was held to be void : becauſe the eſtate for life being vil 
the indenture to commence the roth of June, the attorney had no 
thority to change the commencement of the eſtate z and therefore bia 
not purſued his authority, by not giving livery to let the freehold ci 
mence according to the deed, what he did afterwards was without ori 
authority; and conſequently void; but in this caſe, if the deed hau 
been delivered till after the day of the dace, and the attorney had gui 
livery at the time of the delivery of the deed ; this had been a good BP 
livery, becauſe the deed of feoffment was to govera the livery, bu wil 

deed itſelf had no effect till the delivery, and therefore the attam 
making the livery at the time of thedeed of feoffment began to opem 
which was to govern it, ſeems to have well enough executed his auts 

rity; Cre. Jac. 153. Moor pl. 876. Cv. Elis. 5 . 
If a leaſe for years be made to begin at Michaelmas, remainde # 
75 S. in fee, and livery is made before Michaelmas, the livery is w 
for the former reaſon z but a leaſe for years may be made to comment 
in futuro, becauſe the freeholder, who is to anſwer the ſtrangers pred 
is, notwithſtanding ſuch future intereſt, certain and known, and the 
fore not within the reaſon of the former caſe. Plow. 156. 4. ( 

1 217. neee 2.1; 2279 + 

4 If a man makes a feoffment to commence after his own death, or nd 
1ꝛ feoffment in this manner, uy upon the land: I do here, rele 
an eſtate for my own and my wife's life, give you theſe my land 
you and your heirs ; theſe are void feotfments, becauſe the polleſio 
not delivered at the time of the notoriety made, and therefore, if 
*  feoffments were allowed, the inveſtiture would be fo far from bein 
| evidence to diſcover in whom the freehold is lodged, that it would®# 


* miſlead the juries in ſuch inquiries ; beſides, it were abſurd to {off 
| man to reſetve a — eſtate to himſelf, and thereby in the 
contract be both feoffor and feoffee. Cre, Elis. 344, 345» F e 

48. 2 Rel. Abr. 7. Hab. 170. C. Lit. 48. Maw 68h, | Ad 3 

II a leaſe fer years be made to A, the remainder” to F, for life de 

livery is made, the freekold is well conveyed to B. but this live! 


Kind of Deeds. 


uch livery actually veſts the freehold in B. becauſe the prefumption is, 
hat every man accepts of a gift which is for his intereſt, and 4: is look- 
j upon as the attorney of B. to take the livery, becauſe he having an 
mmediate intereſt in the land, is the only perſon to whom the poſſeſſi- 
on can be delivered, for B. has no immediate right to the poſſeſſion z and 


. 8. I Vin. 189. 2 | | ey WE 
But 4 muſt be made to A. upon the land, for a livery within 
he view will not paſs the freehold to B, for his livery within the view, 
ing anciently made in court, could only be made by the immediate 


= homager to the court, ſince he was only leſſee for years, was not 
Wopable of ſuch livery within view. Co. Lit, 49.5. 2 Kol. Abr. 6, 

= And this livery to 4. muſt be made to him before he actually enters 
1d takes poſſeſſion by virtue of the leaſe, becauſe of the poſſeſſion be 
ce filled by the leſſee for years, there is no vacant poſſeſſion to be tranſ- 
rred by the livery ; for quod ſemel meum e amplins meum eſſe non po, ef, 
d man can receive that from another which is already in his poſſeſſion. 
it. $ 60, Co. 49, 216. 5 Co. Lit. 94. Moor 14. Plow. 150.4 
If a leaſe for years be made to A. remainder to the right heirs of B. 
d livery and ſeiſin is made to A. yet the freehold does not paſs from 
leſſor, and therefore the livery is void, becauſe there was no perſon 
being at the time of the livery made in whom the freehold could veſt, 
nem ef bares viventis z and law will not endure ſuch future opera- 
dn of the inveſtiture, becauſe it would create an uncertainty of the 


ainſt the freehold. Co, Lit. 217, a. | 
If a leaſe for years be made to B, the remainder to C. in fee, and 


dor without, the livery is good to veſt the remainder in C. becauſe 
the bare demiſe 4. and B. bave an intereſt in the land during the 
m without any further ceremony, and each being equally entitled to 
whole poſſeſſion, either may inveſt himſelf in the whole poſſeſſion 


ery 3 and therefore when the whole poſſeſſion is delivered by the 
lor, and livery made to 4. in the abſence of B. in the name of both, 
Is livery is ſufficient to veſt the remainder in C. becauſe A. had as much 
wer toreceive the poſſeſſion of the whole, he and B. being jointenants 


Rol. Abt. 8. 13 Vin. 189. 5 

But if a leaſe for life had been made to C. to commence immediately, 
C. had appointed A. and B. his attornies to take livery from 
flor ; the livery made to one of them alone bad been ineffectual and 
id, becauſe one only. without the other had no authority from the de- 
gation to receive the potſetlign, and conſequently what is done by a 
preſentative, without an ity from the principal, isa nullity and 
id 4 but otherwiſe it is if the letter of attorney bad been jointly and 


eee 


e be made ts B. himſelf, for at belongs to 4. during the term z be 
;very therefore muſt be made to A. Who is to receive the poſſeſſion, and - 


herefore as he cannot receive it himfelf, by conſequence he cannot 
epute another to take it, Lit. 5 60. 5 Co. 49. 6. C. Lit. 49. 2 Rob, 


oma gers of the court from one to the other; but A. in this caſe being 


hold, which would neceſſarily perplex and delay all proſecutions 


rery is made to 4, in the abſence of . whether the conveyance be by 


entry, or receive the poſſeſſion from the leſſor by the ſolemnity of the 


the demiſe, and thereby ſeiſed per my ©, per tout. Co. Lit. 49. 
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The fathet having two ſons, did give to his youngeſt fon cerain 
lands in conſideration of marriage, habendum to him and his heirs aft 
the death of the father, but no livery was made; the father died; it vn 
inſiſted for the youngeſt ſon, that the lands did pats by way of core. 
nant to ſtand ſeiſed; but adjudged that they ſhould not, for by the word 
give, it ſhall be intended to paſs an eſtate by tranſmutation of poſſeſſion, 
| and that cannot be done without livery ; but if livery had been made it 
this caſe it had been void, becauſe the gift of the land was to his fo 
and heirs after the father's life, and an eſtate of freehold cannot begin 
at a day to come, becauſe the livery muſt enute on a preſent eftze, 
March 50. mak 

In ejectment, the caſe upon the pleading was, the father being ſeiſcd 
in fee, did in conſideration of the marriage of his eldeſt ſon, ſpeak thele 
words: Stand forth, Euſtace ; reſerving an eflate to myſelf and my wif, 
and I db give the: my lands and to thy heirs: it was objected, that a mu 
could not paſs a freehold from himſelf to begin at a day to come, and 
by it to make a particular eſtate to himſelf at the fame time, It is true 
it was adjudged, that theſe word: being ſpoken on the lands amountd 
to a livery, and that the ſon ſhould have a fee · ſimple after the death d 
his father and mother: but this judgment was reverſed in the Exchs 
quer-Chamber;z firſt, Becauſe no uſe was raiſed by theſe words; an 
it could not be a feoffment, becauſe there are not proper words for tha 
purpoſe, nor any livery. Peopb. 47. wo 

© Feoffment was made, habendum to the feoffee and his heirs after the 
death of the feoffor, and livery was made; yet adjudged a void feoff- 
ment, becauſe an eſtate of freehold in lands cannot begin at a day to 
come; but where the leſſor made a leaſe to three for their lives, und 
granted the reverſion, habendum to the grantee for his life, which (a 
eſtate for life ſhall begin after the death of the ſurvivor of the ſaid three 
2 for life; this was adjudged a good eſtate in reverſion for lik. 
Hob. 171. 

A leaſe for years may commence in future, becauſe it may be mat 
without livery, but a leaſe for life cannot, and a preſent livery cauna 
be made upon a future eſtate, therefore nothing paſſes by ſuch ay 
but if there are two joint leſſees for years, remainder to B. G. ſot lit, 
the livery made to one in the name of both is good, becauſe they bare 
an intereſt in the land before they enter, and ſuch livery made to on 
is ſufficient to ſupport the remainder to g. G. 5 Ce. 93. 


Phe Efſett of Livery of Seifin with Reſpeti to the Preſent 
ns or Poſſeſſion of others. 


In the making of every livery of ſeiſin it is requiſite that all peri? 
that have any lawful eſtate and poſſeiſion in the ching-whereo! w 
is to be made, as leſſees for life, years, and ſuch like, join in the m 
ing thereof, or be removed thence for every livery ought to — 
an immediate poſſeſſion to the feoffee or Mee, c. Shep. — — 
It is regularly true, that the feoffor muſt be actually in the po will 
of the land at the time of the livery made, or otherwiſe the hvery — 
be ineffeRual and void, becauſe the deſign of the livery is to ge 90 


Co rn 


. 
” 
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tice of the change made of the ſſeſſion, and therefore it muſt be 4 
vacant poſſeſſion that is delivered ; but jt were abſurd that a man ſhould 
be permitted to transfer to another What he has not within himſelf; 


wherefore if a man makes a leaſe for years or life of his land, or has 


his land extended by virtue of a: ſtatute-merchant, Sc. and makes a 
r-offinent and livery, the conuſee or leſſee being in poſſeſſion of the 
land, the livery is void, becauſe the land is filled by the leſſee, and 
conſequently during the continuance of his intereſt the feoffor cannot. 
deliver 2 vacant poſſeſſion z, and therefore the-livery, which is a ſolem- 


nit; inſtituted to give notice of the change of the poſſeſſion, muſt be 


void. 2. Lit. 48. C. 2 Rol. Abr. 3, 4. 13 Vin. 179, 180. 7 H.4. 19.6, 
Dyer 33. Cs. Elie. 322. . 

Thus if there be leſſee for years of a houſe and ſeveral cloſes, and the 
leſſee and all his ſervants being in the houſe, the leſſor enters into one of 
the cloſes, and makes a feoftment of it, and gives livery, that is a void 
ſeoffment; becauſe the poſſeſſion of part of the thing demiſed is poſ- 


ſeſſion of the whole, for the impoſſibility that a man ſhould be in the 


actual poſſeſſion of every part of the land at the ſame time; and con» 
ſequently the leſſor cannot take poſſeſſion of the cloſe, which was filled 


vy his leſſee; and therefore the livery muſt be void, becauſe the feoffor 


had no vacant poſſeſſion to transfer at the time of the livery made, 2 Co. 
31.6. * pl. 397. 2 Kol. Abr. 4. 13 Vin, 180. Co. Lit. 84. by 
8 g N 


er 18, 6. | hank” Law 
So it is if the leſſee for years himſelf had not been in the houſe, or on 


.) part of the land, yet if bis wife, children or ſervants had been on 


any part of the land, that were ſufficient ; but the cattle of the leſſee 


grazing upon the land, without either wife or ſervant on the land, does 
not fill the poſſeſſion as to prevent the leſſox from entering and making a 
good livery to paſs the freehold, becauſe the cattle cannot be ſaid to 
continue upon the land anime peſſidendi, for the benefit of their maſter, as 
a ſervant may and in duty ought todo, Co. Lit. 48. 2 Rel, Abr. 4. 
13 Vin, 180. Dyer 18. Bro. Tit. Feoffment 66. But Moor 1 1 cont, 

If leſſee for years makes a feoffment and warrant of attorney io give 
livery of ſeiſin, and the attorney makes livery of fo the leſſor 
being preſent upon the land, and not conttadicting it; it ſeems this is a 
good livery of ſeiſin. Dyer 361. A | B 

The preſence of the — donor, c. upon che land after he hath 
delivered ſeiſin to the feoffee, donee, c. although he ſtays upon land 
awhile, and does not depart and leave the feoffee, c. in — will 
not hurt the livery, Bro, Feoffment 24. 15 1. 

If a man makes a leaſe for life of lands, and afterwards makes a feoff- 


ment of the ſame lands, and makes livery and ſeiſin upon the land, by 


the aſſent of the leſſee, and in his preſence z this is a good livery to pals 
the inheritance, becauſe the leſſee's permitting the feo{for to come upon 
the land, and make livery, is a ſufficient quitting of the poſſeſſion tohim, 
either by way of ſurrender, or to create a tenancy at will in the feoffor, 
to make the feoffment and livery more eſſectual and valid. 2 Rol. Abr. 
Bre. Tit. Surrender 48, | 33 

But if the ſervant of the leſſee were only on the land, the livery made 
by the feoffor, though with the ſervant's permiſſion, had been void if the 
ſervant continued in poſſeſſion, it muſt be only for the uſe and benefit of 
him that placed him there z and conſequently the poſſeſſion of the ſervant 
muſt be looked upon as the poſſeſſion of a maſter, ànd therefore the livery 


3 [ 
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muſt be void, becauſe it could not deliver a poſſeſſion which was fill fil. 
ed by the maſter, and which the maſter never conſented to with; 
and the permiſſion of a ſervant will not admit of ſuch a conſtructio a 
was made in the precedent caſe, becauſe the ſervant having no intert i 
but in the right of the maſter, could neither make a ſurrender nor a c. 
nancy at will to the feoffor. 2 Rol. Abr. 5. 13 Yin. 181. | 
It has been held, where 2 man made 2 leaſe far years of a houſe, 20 
afterwards made a feoffment of it, with a letter of attorney to make liver, 
and the attorney came to the houſe to make livery in the abſence of th 
leſſee, and finding nobody in the houſe but the ſervant of the leſſee, wh 
quitted the poſſeſſion of the houſe at the deſire of the attorney, and the 
the attorney, made livery, which the maſter approved of at his retun, 
ſaving his term; that this was a good livery ; becauſe here the fervax 
actually quitted the houſe, and thereby the attorney had a-vacant poſe 
| fron to deliver to the feoffee z ſo if the attorney had found the lefſee hin 
ſelf upon the land, and had entered and ouſted him, and then made lire 
ry, that had been good to paſs the freehold ; for though the ouſter hit 
been a tortious act, yet the poſſeſſion became thereby vacant, and cor. Wil 
ſequently by the livery might be delivered to the feoffee. Dyer 36;. 
2 Rel. Abr. 5. 13 Vin, 181. Med. qi. 'Y 
So it is in Caſe of a tenant at ſufferance; as if tenant in tail makes 1 
feoffment in fee to the uſe of himſelf in fee, and afterwards makes a lat 
for years, and dies, by which the iſſue is remitted before entry, and ca- 
ſequently the eſtate of the leſſee for years is determined and changed ins 
a tenancy at ſufferance, becauſe the fee-fimple, out of which it was g: 
rived, is vaniſbed by the remitter, and the iſſue enters into part of the lu 
deſcended, and makes a feoffment of the whole, and gives livery oſta 
part into which he entered in the name of the whole ; this ſhall paſsd 
the lands to which the iſſue was remitted, though the tenant at ſufferanc 
was in poſſeſſion of part; becauſe the poſſeſſion may be reaſonably ſup 
poſed to be in me, which I may actually place myſelf-in at my pleafur, 
and therefore the livery in that part, in which the iſſue had actuallj e 
tered in the name of the whole, ſhall paſs all the lands, 2 Rel, Ab., 
13 Vis, 181. 2 Kol. Rep, 260. Mocr pl. r. 143. 7 
If there be a leſſee for years of ſix acres, and he makes a leaſe for yen 
ol three acres to J. S. and he in reverſion enters upon J. S. and oats iP" 
a feoffment with livery, this ſhall paſs the three acres, becauſe by © BW 
demiſe of A. for years, the poſſeiſion became ſeparate and divide, wid 
was united and one under the leaſe to A. himſelf, and therefore 4, cor 4 
tinujng in poſſeſſion of his own three actes, could never be a poſſeſia p 
of the other three which he had no right to during the demiſe to J. 5. bd = 
if A. had only made a leaſe at will to J. S. of thoſe three acres, th: 
try and livery of the reverfioner had not paſſed them, becauſe he is 1 Wy*® 
ſuppoſed to be in poſſeſſion of thoſe three acres, fince he may enter im WF 
them when he pleaſes, by the determination of his own will, for no 11 
can be actually upon every parcel of the land, yet the poſſeſſion of of 
acre is very reaſonably conſtrued the poſſeſſion of the whole, 2 C3 of 
a. 2 Rel, Abr. 4. 13 Vin. 180. Uyer 18. 6. " 
Leſſee for vears of a houſe, and a cloſe- diſtant from the houſe, 28 b 
other lands; afterwards the leſſor made a feoffment of the fajd houſe, 1 = 
all the lands mentioned in the leaſe, and made livery and ſeiſin in tr 4 
cloſe, the leffor being within the houſe: adjudged that it is void ſor th < 
whole; becauſe when an houſe and land is demiſed together, the wm 
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Kinds of Deeds . 
i the principal, and the poſſeſſion of the houſe is the poſſeſſion of the 
whole n — the lefſes being the houſe, he had the poſſeſſion of 
the whole, and by conſequence the livery is not good ; but if the leſſee 
had made a leaſe for years of any part of the land, and the leffor had 
made livery on that part, it had been good to paſs that part 3 but nt if 
ſuch leaſe had been at will. 2 Co. 32. Mor 250, 7 
The diſſeiſor made a feoffment in ſee, and a leiter of attorney to en- 
ter and take poſſeſſion of the lands, and afterwards to make livery ſecun- 
um ſormam charte : adjudged this was a good feoffment, though the 
diſſciſee was out of 2 at that time 3 becauſe the power given to 
the attorney was executory, and nothing paſſed till he had made livery 
and ſeiſin. 37 Elis. Brown v. 1. | i e 
A. ſeiſed of land in fee, held of the Queen in ſ , died, and it 
was found by office that he died without heir, by which the lands were 
ſeiled as the eſcheat of the Queen, and B. the heir of A. traverſed the 
office upon which the iſſue was joined, and pending the iſſue, B. made 
a deed of feoffment with a letter of attorney; and afterwards the iſſue 
being for B. judgment was given gue les meins le R. ſcient amove, and then 
the attorney made livery, after which the amzweas manum was executed z 
this was held a good feoffment and livery, becauſe by the judgment 
againſt the Queen, her poſſeſſion was defeated, and B. was reſtored to 
is right of poſſeſſion, which he might have placed himſelf in at his plea» 
ire, and therefore might transfer that to another which he * actual - 
/ inveſt himſelf in at pleaſure. 2 Rol. Abr. 5, 6 13 Vin. 181, 282. 
Thus if land deſcends to F. S. who enters but in part of it, and makes 
feoſfſment of the whole, and livery in that part in which he entered in the 
name of the whole z all the lands ſhall paſs, for befides that in this caſe 
Wan entry into part may be conſtrued an entry into the whole, the feoffor 
Whaving a power to reduce the whole into his actual poſſeſſion at his will; 
the very act of feoffment, with the livery in all theſe caſes, may reaſon- = 
Wably be taken to be a determination of his will to take the poſſeiſion, {it 
Wſince the livery and feoffment would be invalid, unleſs he were in pol» —_ 
ſeſſion. 2 Roll. Abr. 5. 13 Vin, 181. NF . 
8 |f huſband and wife be ſeiſed of land in fee, and the huſband makes a | 
ſeoffment of the whole, the wife being upon the land, yet the livery 
ſhall paſs the land, becauſe the huſband had the whole 22 either 
n his own right, or in right of his wife ; and therefore could deliver it 
over by the inveſtituie, though the wife diſagree to it, 2 Rol. Abr. 5, 
Perk. G 223. 13 Jiu. 181, | | 
If a man be ſeiſed of two acres, and being diſſeiſed of one, makes a 
ſeoffment af both, and livery in the acre in 4 poſſeſſion in the name of 
both ; yet the acre of which he was difſejſed does not paſs, becauſe he 
could not deliver that poſſeſſion to the feoffee which the diſſeiſor had, So 
it is if the diſſeiſor had made a leaſe at will, and then the diſſeiſee had 
made a feoffment of the acre in his poſſeſſion in the name of both 3 this 
had not paſſed both the acres, becauſe the poſſeſſion of one acre was ſtill 
out of him, and the feoffment could not be any determination of the will 
of the difſeiſor, 2 Rel. Abr. 6. Dyer 18. 13 Vin, 183. | 
But if a man be ſeiſed of two acres, and makes a leaſe at will of one, 
and after enfeoffs J. S, of both acres; this ſhall paſs both, becauſe the 
very feoffment and livery is a determination of the eſtate at will, and 
conlequently the feoffor has thereby reſumed the politics in order to 
convey it by livery j 6therwiſe of a leaſe for years, becauſe the poſſeſſion 
13 
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ie in the termor during the leaſe, Nyer 18. 2 Rel. Abr. 5. 13 Vi 


184, 182. an I DIS 
I A de leſſee for life of Blackaere, and being likewiſe ſeiſed in fee of 


| Whiteacre, makes a ſeoffment of both, and gives livery, in Whiteacr, 


in the name of both ; this is a good ſeoffment of both acres, becauſe 4 
had the freehold and poſſeſſion of both acres, and therefore might wel 
deliver them over by the inveſtiture ; otherwiſe if 4. had been only poſ. 
ſeſſed of Blackacres for years ; for then it ſhould not paſs. by the feof. 
ment, becauſe the charter of feoffment paſſes the intereſt in the term be. 
fore the livery made, and a leſſer eſtate by the tight ſhall be poſſeſſed u 
ory rather than a greater by wrong 3 but in the firſt caſe, where 4 
the freehold in both acres, nothing paſſes till the livery-muſ operas 
to paſs the ſee in both acres, ſecundum formam obarte , or elſe it can pub 
nothing. 2 Rel. Abr. 6. 9 H. 7.25.6. 13 Fir. 182. 
But if A, had been poſſefled of Blackacre for years in autre drai, 1 
per to an infant, and had made feoffment of both acres, and give 
very in Whiteacre in the name of both ; that. had paſſed both acres u 
the feolfee, becauſe the term being veſted in the infant the guardiu 
eould lawfuly transfer it as if he bad been in poſſeſſion of it in his on 
right z and therefore the livery muſt operate tu ouſt the infant of the 
term, and diſſeiſe him in reverſion, or elſe it will have no effect at al, 
2 Rol, Abr. 4. E Sotho 
If a man be ſeiſed of two acres, and makes a leaſe for years of ones 
them, and after makes a feoffment of both acres, and livery of the act 
in his own: poſſeſſion in the name of both, the-livery is void and ind 
feQual to paſs the acre in leaſe, becauſe that being full of the: leſſee, the 
ſeoffot had not the poſſeſſion to transfer by the livery ; yet ſuch ſeob- 
ment is 2 good grant of the reverſion of the leaſehold acre, if thete- 
mor attorns, becauſe every man's: act is conſtrued; moſt ſtrongly agaui 
himſclf ; and therefore the feoffor ſhall not be admitted ta claim. wy 
thing in any of the acres, ſince the: poſſeſſion of the one was actual 
transferred by the livery, and the reverſion of the other in leaſe by de 
deed of feoffment, which with the attornment of the tenant amount 
to a grant. Co. Lit. 49. 4. 2 Rab. Abr. 56; Plow, 162, 14 Vim. 10; 
But if there be a leaſe for years, remainder ta B. for life, and (. tit 


reverſioner in fee makes a feoffment in fee with livery to A. this is vo 


as à feoffment, becauſe C. had no- poſſeſſion to- transfer by the liver), 
that being already in A. and the freehold in B. by the former leaſe : 1 


the acceptance ot the livery by A. was neither a ſurrender nor an attum 


ment; as in the former caſe it could not amount to à ſurrender, be- 
cauſe of the intermediate freehold which: was in B. nor did the feofimen 
amount to à grant and attornment 1 for though according to the {me 
caſe every man's conveyance is conſtrued moſt ſtrongly ageinſt de 
2 yet in this caſe tne graut is ineffectual for want of attornment 
or A's acceptance is no attorument, becauſe he ſhall not bring J. vil 


| his fealey, by an net which was not in it's original intention bre, 


be-prejudicial and injurious to A. by diſplacing his remainder. 3 
Abr. 4, 55. Rel. Abr. fu. 14 Vin. 180. ; | 
If a man makes a leaſe for life to 4. and aſier makes a feoffment und 


livery to A. of the land in leaſe, this is a good livery and feotfme®! 


for ws the land was in leaſe to A. yet his acceptance of the ſeol 
li 


ment and livery amounts to a ſurrender, at regia mags nn — 
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ſeauently the feoffor has thereby poſſeſſion to transfer by the livery 

If the Queen be leſſee for yeats, and he in reverſion enters upon the 
land, and makes a feoffment in fee 4 this is void, becauſe the lau pre- 
ſerves the poſſefſion for the Queen, who by conſtantly. attending the 


buſineſs of the public, is preſumed not to have leiſure to take care f 


rivate concerns; but if the Queen had made a leaſe- for years: to 


b | 
1 d he in reverſion had entered and ouſted him, and made a ſeoff- 


J. S. an 


ment, that had been good, becauſe the Queen had no right to the poſ- 


ſelion during the leaſe ta J. S. and the reverſioner having. gained the 
poſſeſſion 2 J. S. might conſequently deliver it by the in- 
veſtiture. 2 Rel. Abr. 5. & Viue 2 Ce. 53. 14 Vin, 181, 182. 7 


By whom Livery of Seiſin may be made. 


Livery of ſeiſin may and muſt be made either by the party himſelf chas | 


makes the eſtate, or if it be a livery indeed, it may in his abſence be 
made by bis atterney, ſufficiently. authoriſed. by writing. We 
And be that makes an eftate, to the perfection whereof livery is requi- 
ſite, may himſelf and in his own right make livery. thereupon, and in the 
right of another, and as attorney to another; ſo divers that cannot make 
any eſtate, may notwithſtanding make livery of ſeiſin. 
And therefore the 4uſband, although he may not make a feoffment in 
pee or leaſe for life, c. of land to his quife, yet he may as an attorney 
make livery of ſeiſin to her upon a conveyance made by another. 
And ſo alſo may the wife, upon a conveyance made to the huſband or 
er |; 


And fo alſo. monks, infants, aliens, and ſuch like perſons diſabled to 
make feoffments, c. may notwithſtanding make livery of ſeiſin, as at- 
tornies upon conveyances made to others. a 
And fo likewiſe may he in remainder in fee make livery to the lſſos 
fer years, Et fic de fimilibus. Perk. F 184. Co. Lit. 48, 49, 52. 
| There are ſome perſons who may make livery of ſeiſin in their own 
right, and aiſo as ſervants to others z and ſame cannot make livery of 
ſerſin in their own 7 but as ſervants unto others they may; and fome 
may make livery of ſeiſin by themſelves in their own right unto, ſome 
perſons, and unto others they cannot; and ſome thall make livery of 
ſeiſin, and take by the ſame livery, &c. Perk. 5 1339. 
All ſuch —* as may grant by themſelves, may make livery: of 
ſciſin themſelves, viz, in their own right, and as ſervants unto others, in 
2 Mo _ and form as they may grant, Qc. mutatis mutandss, We. 
erk. | 184. | 
A. grants a leaſe to commence at Miehaclnas to B. remainder in fee to 
C. Though A, makes livery and ſeiſin to B. yet the livery and ſeiſin 


which the livery may be annexed, nor on which it can reſt on the mean 

time, Play. 156. 8 
It a man leaſes land for life, and the leſſee thereof enfeoffs a franger, 
and makes a letter of attorney to his leſſor to make livery of ſeiſin ac» 
cordingly, and he makes livery 3 in this caſe it hath been ſuid by ſome 
perſons, that the leſſor might enter upon the feoffee for a forfeiture not- 
withſtanding the livery of feifin made by himſelf z for they ſay 4 wm 
ce 


and the remainder ſhall he void, becauſe he hus no ent eſtate to 


= 
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| — took nothing by him; for the leſſor had nothing to do upon th 


#erk. F 193, 197. Bro. Feoffment de Terres, pl. 4d. 


mainder is void; for Nemo eft heres wiventis, Co. Lit. 217. 


whole land in him immediate to the ſame particular eſlate, and in bi 


land, if not to ſee whether waſte were done, and to diſtrain far rent and 
ſervices if they were behind. Perk, F 200. - 5 

Some perlons may make livery to ſome who cannot do it to athen, 
who yet may take by livery from others z as if one jorntenant makes fe- 
oftment to the other; this cannot be a good deed at common law, fy 
he cannot make livery and ſeiſin, becauſe the other is jointly ſeiſed with 
him; yet this deed ſhall enure by way of confirmation, and muſt be 6 
pleaded and not literally as the deed is worded. 4 Mod, 150. N. u 


7 o whom Livery of Seifin may be made. 


Livery of ſeiſin may and muſt be m9 the party himſelf that taketh de 
eſtate, or in his abſence 0 bis attorney or procurator ſufficiently auths 
riſed ʒ and in this caſe any one may be an attorney to take, that may be 
an attorney to give livery. Ce. Lit. 48, 49. pt | 

If a feoffment be made to divers by deed, and livery of ſeiſin is mad: 
— one - ſome of themz this is a good livery to execute the eſtate tn Wi 
them all. | | 3 

But if a feoffment be made te divers without deed, and if livery i 
ſeifin be made to oe or ſome of them in the name of all the reſt ; in thi WY 
cafe the feoffment is good to execute the eſtate in him or them to whan Wi 
the livery is made, and as void to the reſt, Dyer 35. Co. Lit. 49, 354 MW 
5 Co. Lit. 49, 359. 5 Co. 95, ; 

If a leaſe for years be made to A. and B. without deed, the remainds 
to D. in fee, — livery of ſeiſin is made to 4, or B. in this Caſe this 1 

livery to make the remainder pals to O. | 

But if a leaſe be made to A. the remainder to the right heirs of J. & i 
fee, J. S. being then living, and livery of ſeiſin is given to A. this . 
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If a feoffment is made to two, habendum one moiety to one, and the 
other moiety to the other ; this operates as ſeveral conveyances, and nd 
as one for there muſt be two liveries, becauſe there are ſeveral free 
holds, and livery to one ſecundum formam charte will not enure to ti 
other. F. Williams 18, 19, | 

If A. and B. jeintenants in fee, leaſe to C. for life, and C. grants ln 
eſtate to B. ſome think that this ſhall enure by way of ſurrender, becaut 
every one of the leſſors is ſeiſed of the whels, and of the whole reve 
Gon, and the grant of the eſtate of the particular tenant cannot take <>: 
ſect by way of grant without livery of ſeiſin ; and the grantee canno! tal 
livery af ſeifin of the fame, becauſe he has the reverſion in fee of ©: 


own right, Perk, F 82. | 

One jeintenant cannot make livery of ſeiſin to his companion as a H. 
nant in common may. 
And a leſſor cannot make livery of ſeiſin to his leſſee for life or jeu 
Perk, $40, 19 Ed. 4. 3. : : 

If a man gnfeofſs four by deed, and makes livery to the one in 5 
name of all, this is a good feoffment to all; but if a man enfeoffs (ou 
without deed, and makes livery to the one in the name of all; as 


. 
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veſts nothing but in him that takes by the livery, Quod nota diverſity, 
qued nullus negavit. Bro. Feoffment de Terres, pl. 16. n 

Livery made to a Mayor and commonalty, or other corporation, 
without deed, to receive it by an attorney, is not good; but per Keble— 
a feoffment made to them and to another is good without deed, if the 
other takes the livery z but Huſſey contra ; for they ſhall be tenants in 
common by their ſeverl capacities, for which they ought to have ſeveral 
liveries of the feiſin. Bro. Feoffment de Terres, pl. 41. cites 7 H. 7-9. 

A, leaſes to B. for years, the remainder to the right heirs of the ſaid B. 
and makes livery, the remainder is void, becauſe there is not any perſon 
in eſſe who can take by the livery preſently, and every livery ought'to 
have its operation preſently. But where a leaſe is made to BB. for life, 
the remainder to his right heirs z there he has a fee executed, and it ſhall 
not be in abeyance, for there he takes the freebald by livery. 4 Lee. 21. 

67. | 
b A lord of the mannor of D. by indenture between him of the one 
part, and J. S. his copyhold tenant in fee, and N. S. ſon and heit-ap- 
parent of J. S. of the other part, in conſideration of one hundred pounds 
paid by Je S. enfeoffed, releaſed and confirmed, &c. to J. S. the ſaid 
land, babendum to J. S. and K. S. and their heirs; and oovenanted that 
all aſſurances ſhould be to the uſe of J. S. and K. J. and livery was made 
ſecmadum formam chartæ; reſolved that J. S. only took by the livery, 
and R. S. took nothing thereby; but R. S. took by the limitation of the 
uſe in habendum, as jointenant with J. S. and by the ſtatute of ules of 
27 H. 8. was jointly Ale of the intereſt and poſſeſſion with J. S. Ley 
13. 5 

"When a feoffment is made te A. for life, remainder to the wy bis 
body, and livery is made to A. ſecundum formam charte, this is good. 2 
Rell. Abr. 10. 13 Vin. 193. | 

If J. S. be enfeoffed to have and to hold to 9. S. and T. K. and livery 
of ſeiſin is made unto J. S. according to the deed, it is void under 
T.K. Perk. 164. | 

But if livery of ſeiſin had been unto T. X. according to the deed, then 
he takes by the livery of ſeiſin, and not by the deed. Perk. & 164. 

Some make livery of ſeiſin and take by the ſame livery of ſeiſin; but 
then they do not make livery of ſeiſin in their own right, or otherwiſe 
they do not take by the livery of ſeifin in their own right, unleſs in 
ſpecial caſes, Sc. Perk. F 198, And therefore, *; | 

If land be leaſed for life to J. S. the remainder to 7. X. in fee, and a 
letter of attorney is made to 7. K. to make livery of ſeiſin, and he makes 
livery of ſeiſin to the leſſee accordingly z in this caſe he takes by the 
ſame — of ſeiſin which he himſelf made, but not of his own grant, 
for he made the ſame as ſervant to the grantor. Perk. 5 198. | 

And it is faid, that if a man enfeoffs two by deed, and makes a letter 
of attorney to one of them to make livery of ſeiſin, and he makes livery 
of ſeifin according to the deed to his companion; he who makes the 
livery of ſeiſin ſhall take by the ſame livery of ſeiſin, becauſe he ſhall 
be in by the feoffor, and not by himſelf, c. Perk. < 199. _ 

Ia man makes deed of featfment of his own land to himſelf and to a 
ſtranger, and wakes livery of ſeiſin to the ſtranger accorcing to the deed z 


all ſhall paſs to the ſtranger and nothing to humlelt, becauſe he cannot 


dye unto himſelf, as this caſe is, Cc, Perk, J 203. bot F 
1 | | | 
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livery of ſeiſin accordin 


. I a feoffment was formerly made to a n profeſſed, and to a lnb 


ger by deed, and livery of ſeiſin was made to the ſtranger according to 
the deed, all paſſed to the ſtranger: but if livery and ſeifn was made to 
the monk according to the deed, and not to the ſtranger, nothing paſſed 
thereby. Perk. F 204. | * 

unto divers reſpects a man may take by livery of ſeiſin which he 
makes in his own right: but then he ſhall not take in his own right, wn. 
leſs in ſpecial caſes, Perk, $ 205. And therefore, 7 

If there be Dean and Chapter, and one of the Chapter is ſole ſeiſed 
in fee of his own right of lands, and thereof by deed: enfeoffs the Den 
and Chapter, and makes livery of ſeiſin according ta the deed : in this 
cafe the feoffor _ and takes by the ſame gift in-divers reſpects. Per, 
$ 205. cites 22 l. 6. 43. 

And ſa ſhall it be of a Mayer and commonalty ; if one of the commonalty 
be ſeiſed of land in his own right, and thereof enfeoffs the Mayor and 
commonalty, Ferk, & 205, | | 

And ſuch perſon: as are in paſſeſſian of lands for years or life, Qc. can. 
not take livery of ſeiſin of the ſame land, c. Peri. F 205. 

In a feoffment to the Dean and Chapter, they cannot take livery of ſei- 
fin but by letter of attorney under ſeal, Ero. Corporations, pl. 34. cite 
14 M.8. 2, 29. | 

If a man enfeoffs a married woman, and makes a letter of attorney unto 
the huſband to make livery of ſeiſin according to the deed, and he makes 

5 z it is a good ment, for the huſband i 
but a means to convey the feehold ta the wife z for by this act done, 10 
freehold doth paſs from the perſon, &c. Perk. 5 196. 

Livery 4% @ corporation is not good unleſs it be executed by letter of 

attorney. Cro. 4. 411. - 


At what Place Liver of Seifin muſt be made. 


Ik an eſtate be made of divers pieces of land in divers villages in the 
ſame county; in this caſe the making of livery and ſeiſin of and in any 
part th in the name of all the reſt, or of one paicel, according to the 
deed, although he does not ſay in the name of, &c. ſufficeth for all, if 
all the pieces be in the grantor's poſſeſſion and out of leaſe. 

But if the pieces of land lie in divers counties, or in the ſame county, 
and they be in leafe, or out of the poſſeſſion of the ſeoſſor, cowra i ſot in 
that caſe the making ct livery in one part in the name of all the reſt, 
not ſafficient for the reſt; for in this caſe it is requiſite that livery of ſei 
ſm be made * and in ſome of the lands in both counties, and upon 

| 


every parcel of land that is out of potiefſion, or at leaſt in ſome part oi 
war! br that is in the occupation of every ſeveral tenant, 


And yet if one part of the manor be in oe county, and the other put 
in another county in view of that part; in this cate it ſeems livery of 
ſeifin in the one part in the one county in the view of the other part is 
the other county, is good, and ſuffices for all. | ; 
So if the ſcite of a manor lies in one county, and the reſt of a manor!" 
another county; in this caſe the making of livery in the {cite of the m- 
nor is ſufficient for the whole manor. Co. Lit. 48. Lit. 5 61, 418. Fl. 


+ 226, 227, 228. Dr. & Stud. 3. Fitz. Fegſfinents and Fails 111. 1 
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nor doth extend in Dale and Sale, and livery of ſeiſin is made accord- 
ingly in Dale only, and not in Sale alſo; by this feoffment ther: paſſes 
no more of the manor but that which is in Dale only, Perk. . 228. 

If a manor extends into two counties, livery in that part of the manor 
which is in one county doth not paſs that which is in the other. So it 


is with reſpect to diſſeiſin. Hal. MSS. But Mr. Perkins hold, that li- 


wery of parcel of ſuch a manor in one county will paſs the parcel in the 
other county. Perk. F 227. However he admits, that if one be diffeiſed 
of two acres in different counties, entry into one acre in- one of the 
counties, thou zh made in the name of both acres, will not extend to the 
acre in the other county. Pert. F229. Harg. Co. Lit. 50. 4. note 2. 
Vin. Abr. Feoffment ( D. a.) pl. 4. Hil. Sbep. Touch, 208, a 

If I be ſeiſed of one acre in fee, and of another acre far life, and I make 


feoffment of both acres, and make livery of ſeiſin in that acre whereof I 


am ſeiſed in fee in the name of both acres ; in this caſe it ſeems that ſuf- 
fices to paſs both the actes. | 


But if I be ſeiſed cf one acre in fee, and poſſeſſed of another acre for 


years, and I make a ſeoffment of both acres, and livery of ſeiſin on that 
acre only whereof I am ſeiſed in fee in the name of both acres, contra 
for this is as if I make a feoffment of land whereof I am ſeiſed, and of 
other land whereof I am not ſeiſed, &c. 9 H. 7. 5. Per Frowich. 

If I be ſeiſed of two acres of land, and let one of them for years, and 
then make an eſtate of both of them to another, and make livery of ſet- 


fin in that I have in poſſeſſion in the name of both the acres ; this will 


not ſerve to paſs the other acre,” but livery muſt be made in that acre 
alſo. Fitz. Faits and Feoffments 2. | 

And accordingly it was agreed in the caſe of Montague verſ. Jeffries 
in the King's Bench, Hil, 38 Eliz. which was, that a man was ſeiſed in 
fee of a manor, and other lands called Groves, and he made a feoffment 
of it, (Groves being then in leaſe for years) and a letter of attorney to 


give livery, and the attorney made livery of the manor in the name of 


the reſt, the leſſee being (till in poſſeſſion of Groves; in this cafe it was 
agreed, that this was no good feoffment for Groves. F 
When a feoffment is made of a houſe and land, the livery of ſeiſin is 
moſt aptly to be made of and in the houſe in the name of the reſt, and 
at the door of the houſe, Ec. and when a feoffment is made of a rectory 
or parſonage, the livery of ſeiſin may be made in the parſonage-houſe : 
or if there be no houſe, it may be made upon the glebe ; or if there be 
neither, it may be made at the ting of the church-door. | 


” 


When 


if a feoffment be made of the manor of Dale in Sale, the which ma- 
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muſt be made to the lefſee for years before his entry, or at the time when 


for years to begin at Michaelmas with remainder over, and the livery d 


2 
— 


Then Livery of Seiſin muſt ße made. 


In all.caſes where this ceremony is requiſite, whether it be done by 
the parties themſelves in perſon, or their deputies, it muſt be done ad 


a 

1. In the life-time of the ferffir, donor or leſſor, and in the liſe-tine i 
the Ferffee, dance or leſſee, for if either of them die, it cannot be done 
afterwards ; neither can a warrant of attorney be made to deliver ſeiſu 
after the death of the feoffor, &c, But if there be more feoffecs, do- 
nees or leflees than one, in ſuch cafes, although all of them die but 
one, the livery of ſeiſin may be made to the one that ſurvives, and i 
will be good to him to execute the eſtate in all the land. And ſo it is i 
there be a warrant of attorney made by a corporation aggregate, as 
Mayor and commonalty, Dean and Chapter, or the like, to give liver 
of ſeiſin z. in this caſe the death of the Mayor, Oc. will not determine the 
authority; and therefore in that caſe the livery of ſeiſin may be made 
after his death. Co. Lit. 3 2. 


2. If there be a leaſe for years with remainder over in fee, the liver 


he enters for that purpoſe, for afterwards it cannot be made. uod ſens 1 
meum oft amplius meum eſſe non poteſl, Co. Lit. 49, 216. Perk, \ 20; Wl 


Quære, whether the law be not ſo in all other caſes z and let men tale | | 


heed they do not (as commonly they do) enter into the land before they 
have livery of ſeiſin made thereof unto them. 


And yet it ſeems the livery of ſeiſin is good when it is made afterward. 
2 Ce. 55. : 
If a man makes a leaſe for years to A. and B. remainder to C. ſor lie, Wi 
the leſſor ought to make livery to A. and B. before their entry ; and by Wi 
the livery to A. and B. C. ſhall take a preſent eſtate for life by way d 
22 by force of the livery made to the leflee for years. 5 C. 94) 
it. 5 60. | | 
3. It muſt not be made before the + flate begin; for if v leaſe be mai 


ſeiſin is made before Michaelmas, this livery of ſeiſin is void; for if 1 
livery work at all it muſt work preſently, and ſo it cannot in this ca 
becauſe it is before the eſtate begins. Co. Lit. 217. 
o _ aſter the day, not working ſuturely, is good enoug 
2. Jac. 488. 
As leaſe for life to commence at Michaelmas, and leſſor makes live! 
after Michaelmas, it is a good livery. Hil. 17 fac. B. R. 2 Roll. kt: 


But if the leſſor had madelivery before Michaelmas, it had been vo 
2 Roll. Rep. 109. | 

Feoffment Habendum a die datus; if the ſeiſin be not made at the 1 
inſtant of the day, it is not good. Style 189. 5 

A leaſe for lives to commence a die datus, was adjudged good i * 
cauſe livery was executed after the day of the date : but if before, 
ſhould not. Mor 6375. Rell. Abr. 828. pl. 50. 10 Vin. 204. 

But where the date was the zoth of July, 21 Elis. and the livery vn 
23 Eliz. ſecundum formam charte, the livery ſo long aſter will not 
the leaſe, which was Habendum a die datus. Cro, Elis. 873. 
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80 if the attorney makes livery the ſame day ſecundum formam chartæ, 
it is void. Cro. Car. 388. . 

But ſuch livery muſt be made the next day if it be to be made ſecun- 
dum ſermam charte z for that is forma chartæ. 2 Buß. 306. | | 

In a ſpecial verdi& in ejeQment, the caſe was, two women were 
jointenants in fee, one of them made a feoffment with ſivery within the 
view, (<iz.) ge, enter and take peſſeſſen ; but before it was executed by 
an actual entry ſhe married the feoffee. It was inſiſted that this feoff- 
ment was void, becauſe there was no entry; and by the marriage the 
feoffee became ſeiſed in right of his wife, and now cannot hy his own act 
work any prejudice to her right z but adjudged that his hvery- might be 
well executed after the marriage, for he had not only an authority to en- 
ter, but an intereſt paſſeth by the livery in view, and the woman did all 
on her part to be done. Vent. 186. Mod. 91. 2 Lev. 34. 

In letters of attorney antiently power was given to take poſſeſſion for 
ae feoffee; and although the letter of attorney be indefinite, without 
tation of any time, yet the law ſays, it muſt be in the life of the 
eoſfor and {coffee ; and upon the death of either of them the deed is void, 
vecauſe nothing paſſes before livery : for if the feoffee des, livery can- 
ot be made to his heir, becauſe then he ſhould take by purchaſe where 
eirs are named by way of limitation to take by deſcent. Co. Lit. 5 2. 6. 
2 Rall. Abr. 9. Perk. H 188. | | 
By Doddridge J. The act of the attorney by delivery of ſeiſin cannot 
rare the eſtate to paſs if the fabric of the deed is void: but if there be 
—_ ood deed of feoffment with a letter of attorney to make livery, the 
corney hath his election to do it when he will. Roll. Rep. 130. But 
1 - z — oc carr in the life of the feoffor and feoffee, otherwiſe it 
ill be void. | | | 


Of what Things Livery of Seifin may be made. 


Liver of ſeifin may be made of any corporeal thing, as manors, houſes, 
nds, meadows, paſtures, woods, chambers, or the like; and theſe 
dings therefore are ſaid to lie in livery. But of incorporate things, as 
ente, advowſons, commons, eſtovers, and ſuch like things, livery Cane 
not be made. EN | 
And theſe things therefore ate ſaid to lie in grant, and not in livery : 
Wand therefore when a livery is made of theſe, nil 2peratur. Cu. Lit. 49. 
William, Lord Dacres, the father, made a feoffment in fee to bis two 
Jons, upon condition that they ſhould make a feoffment over to Thomas 
acres and one Midateton, with a letter of attorney; but before the fa 
ther had delivered his deed to his ſons, they had delivered their deed of 
eoffment to Thomas Dacres and one Middleton, with a letter of attorney 
o B. G. to makelivery; afterwards the father delivered his deed, and 
ben livery was made by virtue of the letter of attorney: adjudged 
that the livery was void, becauſe the ſons, at the time made the 
ſeoffment, had nothing to paſs. 2 Baht. 302. | 
Adjudged, that where a man covenants to make a feoffment of the 
value of tifty pounds to 7. S. and afterwards he makes a feoffment to 
the uſes in that indentuge generally, and doth not mentioa the wy | 
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pounds per annum certainly, that in ſuch caſe nothing paſſes but the ye 
ad on which the livery. was made. Rell. Rep. 1875 F. ek 


Vide farther Viner*s Abr, Feoffment c.) du Dig; Rafe ( 4,2) 


_ Livery f Seifin, in what Caſes it is requifite, or nat... 


Livery:of ſeiſin is needful, and muſt be had and made in all ca 
. where aweſtate of ;fre-/imple, fer-tai!, or for a man's own or andthe 
man's Jife, is made or granted by writing or word is palit, of any land 
— corporeal. [Auf jee the flatute for transferring uſes iam jy; 
efron, a> | - 8 | 
— law no eſtate of freehold in lands, could paſs with 
out a livery of ſeiſm: and therefore it is a rule, that no freehold can be 
created to commendce in future; for the livery of ſeiſin, muſt o 
immediately or not at all. 5 Ce. 94. Hil. Shep. Touch, 206. Mete 2, 
Every feoffment, whether it be made with deed or without deed, 
muſt be made with livery of ſeiſin, and this livery of ſeifin muſt be 
made according to the rules of livery and ſeiſin herein after laid down; Bf 
for this is of the eſſence cf a feaffment, and a feoffment is not peru i 
until liver / of ſeiſin be mate, for till then the feoffee has only an eſtate Þ 
at will in the land, and the feoffor may put him out when he will, 
And l if either of the parties die before the livery of ſeifin be made, the 
feolfment is void, and no warrant of attorney to make livery can be 
executed after. che deuth of the feoffor or feottee ; neither is there 27 
| _— in this caſe to get the aſſurance to be made perfect but in a coun 
of equity, 
In the Caſe of Fackſen v. Jackſon heard in November 17 30, a deedol 
lands in two different counties by way of feoffment, livery and ſeiſin d 
the lands in one county only, indorſed. The deed was made in 1657 
Lord Chancellor King declared the plaintiff had a good foundation to 
apply to a court of equity, as he had not his evidence to 2ry- his tile 
at law z that were he to try the matter at law, he ſhould preſume aodb 
dire, that livery was executed according to the deed, - after that lengd 
of time ; but that however a court of equity would-aid a defect of thi 
kind, Fitz. Gibb. Rep. 146. S. C. in ſelect Caſes in Chancery, , in 
Vide alſo Bohenbam v. Bokenbam in Chan, Ca. 240. and where ſuch a de- 
feQive conveyance is aided, it ſhall be diſcharged of me/neincunbrance 
by the party 3 «s, if a mortgage wants livery, and thereupon the het 
confeſſes judgments to anothet, the morgagee thall be releaſed and di- 
charged from the judgmeats. — v. Burgh Rep. in Chan. Ten. 
Finch 28. The ailiſtance and relief afforded by a court of equity u 
aid of a defective conveyance is ny extenſive it will 2 not on 
miſta kes in form, or upon the face of the deed, but will ſupply the r 
terial part or effence of a conveyance : as livery to a feotiment, 2 ſu- 
render of a copyhold, . Hel. Shep. Touch. | 
Where there are many feoffecs, there the death of one or ſome « 
them will not hinder the livery. Lit. $ 59s 656. . Lit. 5a. 97 U 


Lede for life may /zrrender to him in reverſion without making 2 
livery. 44 Af. 3. Curia. 2 Roll. Abr. 1. pl. 1. But 
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But if « leſſee for life makes a grant to bim in reverſion during the 9 
ife of the leſſor, rendering rent daring his life ; this leaſe is good with- | 
7 li . And. , , P f 8 ; 1 a L | 4 
"By contain a 2Shald may paſs without livery: Cor Lit. 1, 49. 2 1 | 
dall. 620. 4 25 , 3 
ot Frechold may, by cufoms be ſurrendered without livery: Go. Lit. 


| 
And where one makes a Jeaſe of land to another for: years, the te- 9 
inder to a ſtranger in ſoe · ſimple, ſee- tail; of for, life: in theſe caſes 
very of ſei6ti muſt be had and made to the leſſee for years, of elſe no- 
ing will paſs to him in remainder, and yet the leaſe for years will bs 
0d. Moor, Cafe 54: Plew. 156. a. 4 „ F - 

An inberitence in land may be granted without livery, though the land 
ſelf cannot, as wefluram terre. Fits. Precvipe 55, And ſo may trees 
hich were an inheritatice of the land. Lev. 11. 

If a lefſee enters before livery made, then the freebold and reverſion - 
in the leſſor ; but if he makes livery to the leſſee beforg his entry, 
en the yg Tn is in them in remainder; according to the form of 

ed. Lit. $00. | | TREE TEE | 

A. leaſes to B. for years, femaindef to the right heirs of B. and makes 
ery z the er- K void, 2 _ is not yr in eſſe who can 

e preſently by the livery ; for every liyery ought to operate pre- 
ntl on but Sh a leaſe i to B, for lifes remainder to bis right 
ir, be hath a fee-executed, and it ſhall nat be in abeyance, for there 
takes the freedom by the livery. 4 Leon: Caſe 67+ „ Age 
So that it is necefſary that the leaſe and livery ſhould be executed at 
e fame time by the leſſor himſelf: or if livery be to be by an 
torney after the leaſe. is ſealed, the ljvery muſt be made before the 

ec hath aQually entered; for until actual entry the leſſoe has wy 
 intereſſe termini ; for after he has actually entered, livery will ſignify 
thing, he having as much as livery can give him, viz: the poſſeilion, 
By the entry of the leſſee, he is in the actual poſſeſſion, and chen 
livery cannot be made to him who hath the poſſeſſion already; But 
the leſſor and the leſſee come upon the ground on purpoſe forthe 
fſor to make, and the lefſee to take liverysthere it veſts no actual 
ſſeſſion in him till livety made. C. Lits 49. U. ol 

And where a leaſe for eam is made upon condition that if ſuch a 
157 happens, the leſſee hal] ave the fee · ſimple ; in this caſe the leflee 
u dave by: of * his entry, othet wiſe the eftate will not 
reaie, «Lit. 21 X 


4 * far years makes i leaſe far life without livery, the term ſball 
- __ G3 | . ] 
If 4. is lefſce at will, and the leſſor leaſes to A. for years, temainger 
B. in fee; this is good, though no livery be made f for poſſeliion 
untervails livery. ' Nyer 369. JJ. | Do 
80 2 gift in tail, Qc. to the leſſee at will; or tenant at ſufferance, ie 
dod without pony of ſeiſſa, becauſe of the poſefion which counters - 
ils 8 "A 6. SY 7 „ L& i , 2 5 
And in all theſe caſes where livefy of ſeiſin is requiſite, and it is not + 
— mou doth paſs no eſtate h . but an e 06. 
lau. 48 e. eme ds i | SMT 
Var, III Paar 7, 8 rn err | hy - Bae 
3 | | 
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dy way of ſurrender, deviſe, releaſe or confirmation, of be pas of in. 
to 


and the office nted 


Lit. 40. 


But livery of ſeiſin is not needful or requiſite to be had and made 
caſes where any eſtate. of fee- ſimple, fee-tail or for life, is made a 
granted of any lands by matter of record, as by the we letters pa. 
tent, fine, fecovery, deed indented and inrolled, and the like nor is i 
needful where any ſuch eſtate is created by way of covenant, and rai. 
ing of uſe, by way of exchange, indowment ad oftium ecclefic ot ex q. 
ſenſu patris z nor is it needful where any ſuch eſtate is paſſed. or grants 


creaſe or executoty grant, as when the fee · ſimple is grant e leſſee 
for life or years in poſſeſſion ; neither is it requiſite or can be made whey 
any incorporeal . hereditaments, as reverſions, rents, commons, or the 
like, are granted in fee-ſimple, fee-tail, or for life z for in ſome of the 
caſes there is an aftornment to be made that doth ſupply a livery, 
Neither is it requiſite in ſome caſes where an eſtate of freehold i 
made of a corporeal mr as if a houſe or land belong to an office, 
y deed z in this cafe the houſe or land dv 
paſs as incident thereunto. | | 


So if a houſe or chamber belong to a corody z by the t of the 
corody the houſe or chamber paſſes without any livery of ſeiſin. ( 


Neither is it requiſite upon a leaſe for years; for if a man make: 
teaſe for one thouſand ears, it is perfect by the delivery of the deed 
without any livety of ſeiſin. | 

Neither is it needful where one grants tome and my heirs all the ter 
growing on his ground ; for this will paſs without any livery of ſeiſnz 
all. 2 Co. 23. Lit.Y 59. Cz. Lit. 49. 8 Co. 137. 11 2 | 

A. being in fee of an fate pon truff, and having two daughter } 
and C. conveyed the ſame to H. and her heirs by deed in nature of 
feoffment, without livery and ſeifin ; and it was held that the truſt 
ed, though the deed was not executed by livery, and that it was fuf- 
cient to declare the ſame, which as the law then ſtood might be declu- 
ed by parol. Nel. Rep. in Chanc. 86. 

Where grants are made for life or lives in purſuance of a power, liv 


thority : as in caſe of leaſes for three lives made by bare tenant ſu 
life who has ſuch power; and ſo of a ſale of land by executors by . 
tue of the will. 12 Med. Ca. in B. R. in William the 34's Time, 281. 

If a deed be inrolled in London it binds as a fine at common law, bu 
not as 2 fine of proclamationsz and in that caſe livery of ſeiſin 1s 50 
requiſite, it is a diſcontinuance without livery z and becauſe the cuſton 
there is ſaved by divers acts of parliament, it ſhall bind as a five 5" 


* ſeiſin is not neceſſary, becauſe it is only the execution of u 


Fines, pl. 110. . 


If a giſt be made of land, redy and tithes in fee, and no live) 
made, the tithes do not paſs, though words of grant will paſs the 


without livery. Meer. 496. Vide farther, Viner"s Abr. Feoſfment (5. 


uu Livery of Sein is to be made. 


To every livery of ſeiſin is requiſite either ſuch an act as the 1a 
doth adjudge to be a livery, ot apt words that amount unto it: for? 


Bu 


livery may be good by words without any act or deed at all. 


- 
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But it cannot be by an act or deed without any words at all ; 
— that 127855 an act or ceremony in it is the beſt, be- 


cauſe it takes the deepeſt impreſſion in the witneſſes. Co. Lit. 49. 9 C. 


he moſt uſual, formal and orderly manner of making of livery of 
ſeiſin is thus: that the feoffor, donor, Qc. and the feoffee, donee, Qc. 
if they be preſent, or in their abſence their attornies or ſervants that 
have authority, do come to the door or garden, if it be a houſe, if 
not, then to ſome part of the land where ſeiſin is to be delivered, and 
there in the preſence of many good witneſſes to ſhew the cauſe of their 
meeting, openly and plainly do read the deed, or declare the contents 
— 1 and of the letter of attorney, if there be any. 
And then the feoffor, c. or his attorney, (if it be a houſe) do take 
the ring, latch or _ of the door, (all the people, men, women and 
children, being out of the houſe) or (if it be a piece of ground) do take 
a clod of the ground, or a bough, or a twig of à tree, or buſh growing 


ring, &c. clod, bough, &c. with the deed to deliver to the feoffee, do- 
nee, c. or to his attorney ; and in the delivery hereof do uſe theſe or 


ſuch like words, vis. I deliver theſe to you ir the name of ſeiſin 


« of all the lands and tenements contained in this deed, To have and 
* to hold according to the form and effect of the ſame deed.” 

Or, “ I deliyer you ſeiſin and poſſeſſion of this houſe or ground in 
« the name of all the lands contained in the deed, according to the 
« form and effect of the deed.” | 


And then if it be a houſe, the feoffee, c. enters in firſt alone, and 


ſhuts to the door, and then he opens it and lets in others. 

In the time of our Saxon anceſtors, the delivery of a turf was a ne- 
1 to eſtabliſh a conveyance of lands. Hickes Difſert. 
Epitelar, 85. 2 Bl. Com. 313. Hil. Sbep. Touch. 211, 


do and muſt withal expreſs the very eſtate itſelf which the feoffee, do- 
nce or leſſee is to have: as, for example, the feoffor, donor or leſſor, 
muſt come to the houſe or land which is to be granted, and where livery 
of ſeiſin is to be made, and there muſt by apt words grant the houſe or 
land to him that is to have it in fee- ſimple or in tail, or for life, as the 
agreement is (but fee the ſtatute of frauds, 29 Car. 2. pg.) and in lei- 
* Ow muſt deliver him the ring of the door, or a turf or twig of 
the land, | 
And if the feoffment, Qc. be made by writing, then it is wiſdom to 
indorſe and ſet down on the back of the ſame, how, when and where 
lame is made, and the names of the witneſſes theteunto. Weft. 


Hag. 9 25 1. Perk. 209, 210. Co, Lit, 48. 


hut a livery of ſeiſin that is not ſo exact made, may be good not- 


withſtanding. 5 
And therefore if the feoffor, donor, c. or his attorney, takes any 
thing elſe that comes of the land, as a ſtone, or the like, and there withal 
makes the livery of ſeiſin; or if he takes a turf or twig from off 
another man's ground, and not from the ſame whereof poſſeſſion is to 
be given, and delivers that upon the ground in the name of ſeiſin; or 
if he takes a piece of ſilver or gold, or a rod, ſtick, or the like, and 
| 7 -M 3 delivers 


omg mf and (all the people being out of the ground) the ſame 


And if the feoffment, or leaſe be made without the deed, then they 


' 
F ö 
114 
17 
? 
1 
F 
* 
[ 


= o * ® 4 * * 
— — WD. A N 2 — — * 2 


Kinds of Deeds. | * 


delivers this upon the land in the name of ſeiſin; all theſe ate good deli- 
veries of ſeiſin and poſſeſſion. © 9 Ce. 127. Fits. Feeffments and bait; j11, 

So if the feoffor, Ec. be at the door, or by the land, or in the houſe, 
or upon, the land, and after he has -« hola the deed, he ſays to the. 
feoffee; donee, c. Here I deliver you ſeiſin and poſſeſſion of this 
<4 houſe or land in the name of ſeiſin and pofſefiion of all the lands and 
„ tenements contained in the deed;” or, Have and enjoy this houſe 
« or land according to the deed :*”* or, Enter into this land or hoofe, 
* and God give you joy of it;“ or, I am content you ſhall enjo 
* this land: in all thets caſes there is a good livery of ſeiſin. E. 
de fimilibus. 6 Co. 26. 41 Ed. 3. 17. : 

If I being ſeiſed of a houſe in fee, make a feoffment of it, and of 
divers lands, to a man then preſent with me in the ſame houſe, and there 

deliver him the deed in the name of ſeiſin of all the lands contained in 
the deed; in this cafe this is a good delivery of the deed, and a good 
livery of ſeifin alſo, although I continue in poſſeſſion of the houſe ſtill 
and go not out of it. Bro. Feoffment 28. | | 
And if I be lord of a manor, and lying ſick within ſome part of the 
manor, I make a feoffment of the manor, and deliver the deed to the 
feoffee, ſaying to him, F will that you take feifin preſently; and 
* thereupon command all my tenants of rhe manor to attorn to him, 
and they do ſo; this is good livery of ſeiſin. Pert. 211, 212. 
So if I make a deed, and after I have read it, being upon the land,] 
deliver it to the feoffee, donee, c. and ſay, here I deliver you thi 
charter as my deed, in the name of ſeifin of all the lands therein contained, 
or the like; this is a good delivery of the deed and of ſeĩſin. 

But if J do only ſeal and deliver the deed upon or in view of tie 
land, without ſaying or doing any more; this will not amount to l- 
very of ſeiſin. Perk. F 215. 6 Ce. 26. 

And therefore if a man makes a feoffment with letter of attorney w 
* livery of ſeiſin, and then he delivers the deed upon the land; th 
no good making of livery of ſeiſin. 2 

And ſo alſo if there be no letter of attorney. Adjudged in Cromunl: 
Caſe in Scaccario, 15 Elis. | 
. I 2 ſeiſed of a = in fee, and being 90 the handh, fay ofa 
here J. * ou this houſe for term of my life ; this will not 

to a hk of 425 z and 9 it is As leaſe until livery d 
ſeiſin be made, but it is a good beginning of a leaſe, 6 Co. 26. 

If the father enfeoffs his fon of land, and the ſon ſuffers his father b 
enjoy, and after the ſon comes to the pariſh- church where the land ic 
and there in the audience of the pariſhioners uſeth theſe words to b 
father: Father, you have given me ſuch and ſuch lands (and name 
them); as freely as you gave them to me, I give them to you agun? 
* no * livery of feiſin, neither does any eſtate paſs heredſ- 

erks\ 216. . 

So if one being upon the land, ſays to J. S. J. S. Hand forth, / 4 
here, reſerving an eftate to me for my own life, give this to thee a 
thy heirs for ever ;this is no good livery of ſeiſin, neither does any 
"paſs thereby. Hil. 37 Eliz. B. R. Collard's'Caje. Ov. Elis. 345- of 
Zo if one makes a charter of feoffment to me, and makes no liver) * 
ſeiſin thereupon, and after I make a feoffment of the land to — 
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t Fr hearing and having notice of it, ſaith, I do willingly agree 
I am — that 5s. Sail haze it 3 or, I do pad 4 | 
feoftment, or the like; this does not make the feoffment that was made 
to me good. Fitz, Faits and Feoffments, AY 2 
If divers parcels of land be conveyed, and livery of ſeiſin is made to 
one; or there be divers feoffees, = 99 gp? and ſeiſin is made to one 
of them according to the deed, without uſing any more words; this is 


— beſt form and order of making of livery in this caſe is to 

add theſe words, In the name of all the ret, &c, Co. Lit, 48. Fita. 
„ f GL 

| . if there are divers feeffees named in a deed, and feoffor makes li- 

very to one of the feoffees according to the deed, without ſaying in the 

name of the whole ; yet the land ſhall paſs to all. Co, Lit. 48, 24. 

If the feoffur ſays, I am content you hall bade this bouſe according to the 
deed you made; this is not a good livery, for there is no intent ex- 
preſſed either by words or circumſtances to make livery, but rather 
import an afſent and promiſe to dog future act. Ley 3. | 

ic words may amount to a livery within view, much more it ſhall up- 
on the land, as I am cotent you 2 enjoy this land, &C, according ta the 
deed, &c. Ct, Lit. 48. a, 9 Co. 137. 6. 138. ; | 

Where a man makes a feoffment in fee, or a leaſe for life, and ſays to 
the feoffee, being on the land, or in ſight of .it, enter into that land and 
enjoy the ſame, according to the purpgrt of the deed z this is a good livery 
| but the delivery of the deed on the land without any further ceremony, 
or ſaying any in » doth not amount to a livery. © Co. 26, Moor 458, 

If A. makes a deed of feoffment of land, and delivers the deed, and 
ſays no more but /ake and enjoy the land; or, take the land according to 
the deed; or ſuch words which amount to a livery, when he delivers 
the deed, nothing paſſeth, for the law requires more ceremony than 
the delivery of the deed on the land. Cro, Jac. 80. 

The delivery of a thing upon the land in the name of the ſeiſin of 
that land, though it be nothing concerning the land, as a ring of gold, 
is good, Co, Lit, 48. a. who ſays that jt had been ſo reſolyed by all 
the judges, But this by the feudiſts is called inveflitura imprepria. 
elm. Glofſ, Verb, Feeffare, | | 

An exchange amounts to a livery. Co. Lit. 51. 6. 4 

Where two tenants in common of a houſe and land, made partition 
within the houſe of the houſe and land by parol without deed; it was 
held that though it might have been good upon the land, becauſe it would. 
have amounte to a livery in law yet not * found that the land was 
within view, it could not amount to a livery in law, C. Elia, 95. 

Tenant in fee made a feoffment, and delivered it on the land in the 
name of the ſeiſin ; adjudged that this livery is good, and hath a double 
operation at the ſame time, vis. to make the writing take effect as a deed, 
and to deliver ſeiſin of the land according to the deed. 9 C. 1 3% 

I a feoffment be made of divers lan „ and an houſe in which the 
feoffor dwells, and the feoffor delivers the feoffment in the houſe, but 
lays nothing of the land: yet it is good. for all; for they having an 
intent to give and take livery, it is a good feoftment, for they aſſem- 
bled there for that purpoſe, Cre, Eliæ. 142. | TO e 
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acres, and livery of ſeiſin is made to him according to the deed in the 


But if a feoſſment be of a houſe, and the deed is delivered in the 
houſe without other circumſtance, the ſame does not amount to a livery 
of ſeiſin. And yet if he does any act by which the intent of the feoffor 


appears, that the feoffee ſhould have livery of ſeifin z as if the panics 


of purpoſe to the place intended to paſs, to the intent the dred may 
be delivered in that kind; it amounts to a livery. Leon 207. 

If lands be given to a mayor and commonalty for their lives, by in- 
tendment, they have an eſtate not determinable. So if a feoffment be 
made of lands unto a Dean and Chapter without ſpeech of their ſucceſ. 
ſors. Perk. 5 240. h 4 

If my feoffee in fee of one acre of land to re-enfeoff me of the acre 
by deed, reciting in the fame deed, that I have enfeoffed him of a 
acre of land, To have and to hold to him and his heirs ; and faith fur. 
ther in the deed, that as fully as I have given the lands unto him he 
doth give them me back again, and delivereth to me the deed, and ſeifn 
of the land according 6 the deed : in this caſe it ſeemeth that I have 
an eſtate of inhericance in this land, notwithſtanding that it is not given 
unto me and my heirs, becauſe that my eftate doth relate upon an eſtate 
of inheritance, recited within the fame deed. Tamen quare. Feri. 
9241. | 

But if land be given unto me by deed, To have and to hold to me 
in fee, without ſpeaking of my heirs ; and livery of ſeiſin be made unto 
me according to the purport of the deed: by this feoffment I have u 
eſtate but for the term of my life, Sc. Perk, F 243. | 

If A. makes a feoffment to B. and C, without deed, and he makes l. 
very to B. in the abſence of C. in the name of both; this is void as to 
becauſe a man who is abſent cannot take a freehold by livery, but by u 
attorney lawfully authorized to receive livery by deed. Cz. Lit. 49.6. 

But if a feoffment be made to A. and B. and livery is made to A. in 
the abſence of B. in the name of both; this is good, becauſe it is by 
deed. Co. Lit. 49. 6. cp 

If livery be made to one of the feoffees according to the deed, it pi 
ſes the land to all; ſo of the ſeiſin of one parcel; but the beſt way 
is to ſay in the name of the whole, or of all the feoffees. Co. Lit. 48. «. 

Where the deed is void, livery ſecundum formam charte is alſo void. 
Co, Lit. 48. b, Cre. Elis. 603. 2 Bulſt. 302. Rl. Rep. 229. 

A leaſe for life is made 25th of March, habeydum a die datus, with 


letter of a attorney in the deed to make livery ſecuidum formam charte; 


the attorney makes livery the 26thz this is not good. 2 Bull. 302. 
2 Rel. Rep. 229. 

If there are four feoffees, and one makes letter of attorney to one |. 
to take livery in the name of the feoffee and the co-feoffees according to 
the deed, and to do all other things for him and his feoffees which be 
might have done if he was perſonally preſent z and the feoffor makes l. 
very to the attorney in the name of that feoffee and the other co-feoffecy 
to their uſes, according to the deed; this is good to all. 2 And. 196. 

Feoffment to corporation and another perſon, there ought to be ſert- 
ral liveries in reſpet of their ſeveral capacities, which makes them te- 
nants in common. Finch 23. 6, | 

If a man be enfeoffed by deed of mw acres, to have and to hold tb 
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o acres, the third acre, ' of which there was no ſpeech in the Pore ——— oo 
f the deed, ſhall not paſs by the deed ; but if livery of ſeiſin be made | 
this acre, then it {ball paſs by the livery of ſeiſin, &c. Perk. $ 165. 
If a man has a moveable eftate of inheritance in thirteen. acres, parcel of 
manor, they will paſs by name of the manor. Co. Lit. 48. 6, . 
If a man has a meveoble eftate of inheritance in thirteen acres, parcel 
f a meadow of eighty, the charter of feoffment ought to be generally 
f thirteen acres lying within the meadow of eighty acres, generally 
ichout bounding, or deſcribing of it in certainty, and livery may be 
WW the thirteen acres allotted to the feoffee for a year, ſecundum ferman 
„e; and this is good livery to paſs the content of thirteen acres 
Wo what place ſoever it lies, Co. Lit. 48. 6. | 
This is to be underſtood if the thirteen acres are in groſs, and not 
zrcel of a manor, Co, Lit. 48. 6. | 1 
If a manor be ſeparated and divided between two, ſo that the one has 
Noe part one year, and the other part the next year, and fo the other, 
c ſo they — moveable freeholds; in this caſe livery ought to be 
ade in the manor, Co, Lit, 48, 6, | "Re | . 
But where two manors are ſeparated and divided alternis wicibus, there _— 
ze charter of feoffment ought to be made in both, and livery in this _ 
anor whereof he is ſeiſed in any one year ſecundum formam chartæ, and 
he next year in the other ſecundum formam charte ; for there are two 
ſtint manors, and ſeveral eſtates in them. Co. Lit, 48. 6. 2 
If a man covenants to make a feoffment of land of the value of fifty 
arks to J. S. and after makes feoffment of the land of a far greater 
Wl uc, without aſſigning where the land for fifty marks ſball be; this 
void for the uncertainty, and no more ſhall paſs than the place 
here the livery was made. 2 Rel. Abr. 10. pl. 4, 13 Vin, 194. . 4 
WF So in the ſame caſe the feoffor cannot after the livery aſſign fifty - = 
parks of land to make ſo much paſs by the ſaid livery, in as much as | a FI 
does not paſs at firſt, 2 Rel. 10. pl. 5, 13 Vin. 194. | ; 1 
But otherwiſe it would be if he had atligned where the fifty marks of 14 
nd ſbould be before the livery made. 2 Rel, Ar. 10. pl. 6. 13 
in. 194. : 
do it ſeems it would be if he had aſſigned it upon the livery made; 
5 * aſſignment is uno flatu with the livery, 2 Rel. Abr. 10, 
' 13 Vin. 1 
If a man mb charter by which he grants the land in fee, and 
Wclivers ſeiſin for life 2— formam charte, the fee ſhall paſs; for 
W's ſhall be taken moſt ſtrong againſt the feoffor ; for by the ſaid words, 
cundum ſormam charte, are intended according to quantity and 
uality of the effectual eſtate in the deed. Co, Lit. 43, | 
if a man leaſe for years by deed, and delivers ſeiſin according te the 
and effed 7 the deeu ; yet he has but an eſtate for years, and 
be livery is void. Co. Lit. 48. 6, | 


1f 4. by deed gives land to B. to have after the death of 4. to B. and 
's heirs; this is void, becauſe he cannot create a particular eſtate 
n himſelf; and if livery be made according to the form and effect 
the deed, this is void, becauſe it refers to a deed which 1s void in 
. . Lit. 48.6. 5 C, 94. b. 11 Co, 78. Ge. Elie, 254. Hob. 
71. 2 Rel, Abr. 10, 13 Vin. 193. | 
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Ita man covenants to make a feoffment of all his lands, whereof fifty 
marks value ſhall be to ſuch a uſe, and the other to other uſe, G. 
and after makes the f:offment of all accordingly without aſſigning th, | 
fifty marks value, he cannot after aſſign it. 2 Rel, Abr. 10. pl. b. | 
if A. ſeiſed of one hundred acres of land in fee, enfeoffs B. of eigh- 
teen of ti e {aid one hundred acres werſus anſtrum or verſus orientem, and Wil 
makes livery, this is good; for this is certain at the time of the feof, Wi | 
ment. 2 Rel. Abr. 11. 13 Fin. 194- | 1 | 
But if 4. ſeiſed of one hundred acres of land in fee, enfeoffs g. of Wl 
eizhteen of the ſaid one hundred acres, habendum fibi & heredibus ju; Wl 
ad elefionem ipſius B. £9 heredum ſuorum 5 quand pc ung ue eis placeret, and I 
ma kes livery accordingly z there is a void feoffment for the uncertain, Bi 
1 where the — acres ſhall be among the one hundred acres, for tie 
freehold of the eighteen acres ought to pals ab/que nils temporis interval 
from the feoffor to the feoffee ; for a livery cannot operate in fur, i 
2 Rol. Abr. 11, 13 Vin 194: | | 
In this caſe the feoffee died before the election, and the judgment ac. | 
. cording to And. 11. ſeems to be grounded only upon the election by 
the heir ; and Anderſon puts a quere, if the feoffee himſelf might har: 
made an election or not, and the livery take effect by ſuch election; 4 
Heb. 174. Cites it ſo, as that the election of the feoffee himſelf makes BY 
the grant good. See Aid, 11. & 12. I 
If a man makes a' charter in fee, and makes livery for life ſccundn Wi 
fermam charte, it paſſeth the whole fee-fimple, Co, Lit. 48. 3 


Livery in Law, or within the View, how and to whom 10 
Le made, and when it is good. 


This ſort of livery ſeems to be made at firſt only at the Courts-b4- 
ton, which were ancicntly held ſub die in ſome open past of the mancr 
from whence a general ſurvey or view might have been taken of the 
whole manor, and the pares cure eaſily dilinguilbed that part which 
was then to be transferred. Pollex. 47. | 3 | 

But this ſort of livery js not perfect to carry the freehold till an actual 
entry be made by the feoffee, becauſe the polfeſion is not actually de- 
li vered to him, but only a licence or power given him by the feolſot 
to take poſſeiſion of it; and therefore if eicher the feoffor or ſeoffte 


die before entry made by the feoffee, the livery within the view be- 
comes ineffectual and vo d; for if the feoffor dies before entry, the 
feoffee cannot aftetwards enter, becauſe then the land immediately de- 
ſcends upon his heir, and conſequently no perfon ean take poſſeſſion cf 
his land without an authority delegated from him who is the proprietor ; 
nor can the heir of the feoffec enter, - becauſe he is not the perſon to 
whom the fevifor intended to convey his land, nor had he any authori- 
2 from che feoflot to take the poſſeſſion ; beſides, if the heir of the 
coffee were admitted to take polfeſton after his father's death, he would 
come in as a purchaſcr, whereas he was mentioned in the feoffment to 
take as the repreſentative of his anceſtor, which he cannot do ſince the 
ellate was never veſted in his anceſtor. Co. Lit. 48. 6. 2 Rel. Ar. 


3- 7- Ven. d. Moor 85. Pillex 48. 13 Vin. 107, 
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Kinds of Dead. 
It the feoffor, donor, r. delivers the in ſight or view: of 
. uſe theſe or any ſuch like words? © I will that you ſhall 
enter into the land, and have it according to the deed ;** or. Take 
« and enjoy the land according to the deed; ar, I deliver you this 
« deed in the name of fſeifinz?” or, Enter you into land, and 
take ſeiſin of it * Dt, Take the land, and God give you joy of it:“ 
or if the eſtate be made without deed, ** I give you yonder land to 
and your heirs, and go and enter into the ſame, and take P Uo 
« thereof accordingly : or, Enter into the land, and enjoy it in 
* << fee-ſimple to you and your heirs, or for your life, Sc.“ In all theſe 
caſes the eſtate and the livery is good, althdugh the feoffor, &c. ſtand 
in one county, and tit land in view be in another county, 9 Co. 137. 
6 Co, 26. Co. Lit. 25, 348. ; 8 Fat 

If the feoffee dares not enter into the land without peril of his life, 

he may claim the land as near as he may ſafely venture to go, and this 

' ſhall be ſufficient to veſt the poſſe Pon ia him, and render the li 
within view perfect and compleat ; for nobody is obliged to expoſe his 
life for the ſecurity of his property : but when he is gone as far as he 
may with ſafety, the law very reaſonably looks upon ſuch intention to 
be as effeQual as the act itſelf z for otherwiſe it might be in the power 
of a man, by his own. a@ of violence, to deprive another of his right, 
and thereby to receive an advantage from an unlawful act. 2 Kall. Abr. 
3. Co, Lit. 48. 6. 13 Vin. 178. . | 

If a man be diſſeiſed and he dares not enter the land, he may go as 
near as he dares for fear of death, and make his continual clarm, — 
then make livery of it within the view ; for this claim ſettles the actual 
poſſeſſion in him. 38 Aff. 23. 2 Rell Abr, 6. 13 Vin, 184, 

A corporation cannot execute a feoffment by livery within view, Dyer 
233. pl. 11. | | 

If : man makes a deed of feoffment with a letter of attorney to 
J. S. to make livery, the attorney cannot make _ within view ; for 
his warrant is to be intended of an actual livery, and not of a livery in 
law. Co. Lit. 52. b, 

If a man delivers a charter of feoffment to his feoffee within view; 
and ſays, ©* I will that you have the lands that you fee there, the which 
* are comprized in this charter, according to the purport of the char- 
ter 3“ this is a goad livery within view z for the charter of feoffment 
fully denotes the intention to enfeoff z and the words are a licence to the 
feoffee to enter into the land, and to take the poſſeſſion thereof, accord- 
ing to the charter. | | 

But if the feoffor had only delivered the charter of feoffmens, within 
view, and only ſhewed the ſeoffee the lands without ſaying any thirg, 
though the feoffee had actually entered into the land, and the or 
had afterwards agreed to the entry; yet this is no good ſeoffment, be- 
cauſe the bare ſhewing of the lands to the feoffee implies no authority 
or licence from the feotfor to take poſſeſſion, and conſequently the en» 
try being without any authority cannot veſt the freehold in him, be- 
caſe there was no ſolemn act nor public declaration made by the ſeoffor, 
by which the pares might diſcover a real intention to change the poſſeſ- 
hon, and the ſubſequent agreement of the feoffor can never ſupport an 
act which was originally void; for though the feoffee, after the deliver 
of the charter, might take the uſufractur y poſſeſſion as- tenant at will, 
yet the freehold nil continued in the feoffor; for that cannot paſs from 
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one to another without ſome ſolemn or publick declaration, that the 
pares may upon any diſpute determine in whom the © freehold reſides, 
2 Roll, Abr. 7. 2 Co. 55. 6. 13 Vin. 185, f , 

But. in all theſe caſes of livery within the view, it muſt be made; 

1. By the perſon himſelf that makes the eſtate, for it cannot be made 
by his attorney. Terms de la Ley. Co. Lit. 48. Dyer 18. |: 

2. There muſt be a relation to the land; for if the feoffor delives 
the deed only to the feoffee in ſight of the land, this is not a good livery 
within the view. 11 H. 8.16 ; 

3. The parties muſt ſtand within view of the land; for if the feoffor, 
Sc. being out of ſight of the land, ſays to the feoffee, Wc. ©* Go enter 
and take ſeifin of the land, and God fend you joy of it;“ this is no 
good livery of ſeiſin. Cz. Lit. 48. | | 

4. There muſt be ſomebody capable of a freehold to take by the 
livery ; for if it be made to a leſſee for years, the remainder to the right 
heirs of J. S. and J. S. is then living, it is void. 

5. The feoffee muſt enter preſently, for if either the feoffor, donor, 
Sc. or feoffee, donee, c. dies before entry, the livery cannot be 
made good *; and yet if the party dares not enter for fear, in this cafe 
if he claims only, and do not enter, it is ſufficient. C. 156. Perk, 
$214. Hitz. Faits 47. | 2 

For it will be a good execution of the livery, and veſt the frank - 
tenement in him. Co. Lit. 48. C. | | 

A man delivers a charter of feoffment, and ſ2ys to the feoffee, God 
give you joy of it;“ this is a good feoffment ; yet no livery was 
made, and it does not appear that it was within view, 41 E. 3. 17.6. 
2 Roll. Abr. 7. 13 Vin, 18s. | 

But it ſeems it is to be intended that it is a livery with the view, but 
it appears there that the feoffor was not upon the land. 41 Af, 10, 
Co. Lit. 48. a. 2 Kell, Abr. 7. Ibid, | by 

If a man within view cf the land delivers a charter of feoffment of 
it to the feoffee, and faith, 5 I will that you have the tenements which 
vu ſee there, the which are comprized in this charter according to 
* the purport of the charter,” and ſhews the land; this is a good livery 
within the view. 38 Ed. 3. 11. 6. 12. 38 Af, 2. Co. Lit, 48, 

A man makes a Charter of feoffment, and within view of his land fays 
to the party, “ See you the land, enter into and enjoy it according to 
the effect of this Charter,” and the feoffee enters; this amounts to 2 

livery and ſeiſin of the land. But otherwiſe it would be if he 
ad been out of the view of the land at the ſpeaking of the words. 

18 H. 6. 16. 6. 9 Ce. 137. Co. Lit. 48, 4 
lf a man makes livery within view to a woman, and before ſhe enters 
tne feoffor marries her, and afterwards never claims any thing but in 
right of his wife ; this is a good execution of the livers, for the huſ- 
band claiming the land in right of his wife, thall be ſufficient to reduce 
the lands actually in her poſſeſſion, ſince he is the proper perſon to 

| | 

® The fecffee ought to execute it, and t es preſent | 
not avail him, — a fiank-tenement EN 25 et e 
it will be good if the feoffee enters in the lifetime of the tcoffor, ali h the feoffce 


be a woman, and married beſore her encry to the feoffor, or any othgr who enters and 
claims in rig ht of his wife, Parſon! ver. Perns, 1 Med. 91. F . | 


tranfaQt 
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ad delivered up the poſſeſſion to her, ſince after the coverture he 


eoffment. 67. Vent. 186. Pollex <3. 10 | 
"Y 7 a. women were jointenants in fee, and one of them made 
a feoffment to a man, and livery within view, by ſaying, © Go enter 
nd take poſſeſſion ;* and before the man entered he married the feof- 
or ; his entry after the marriage was a good execution of the livery, 
becauſe by the livery within view an intereſt paſſed to the feoffee, 


ure makes the utmoſt notoriety the thing is capable of to diſcover jn 
hom the freehold is lodged, and his entry ſhall be intended for his be- 
et, and therefore ſhall have a retroſpect to the livery in view to make 
Whic a perſect ſeoffment. Moy. 91. Keb. 872, 880. Vent. 186. Pollex. 


45 to 53. | if, 
If : 350 lying fick _ certain land of which he is ſeiſed in fee, and 
zrees to make a feoffment of the land to another, and ſays to him, 
that “he vouchſafes that he ſhall take ſeiſin immediately, and com- 
4 mands all his ſervants that they take the feoffee as their lord and maſ- 
© ter 3* this is good livery within the view. 43 Af. 20. 2 Rell. Ab. 7. 
13 Vin. 185. 


deed of feoffment to M. and her heirs ; and before livery 4. marries 
EM. and at the church-door, extra terram, ſhewed her the land, which 
Vas in another county, and delivered her the deed, and ſaid, that he 


married, and after they entered; and the baron in the lifetime of M. 
his wife claimed nothing but in right of M. his wife, and M. died; 
and after the baron deviſed the land to J. S. in fee, and did; and the 


iiſue of M. prog aſſize againſt the deviſee 3 and upon this matter he 


recovered by judgment z for the ſhewing of the land and their entry 
was taken inſtead of a livery, and the baron in his life did not diſa- 
gree to it, and the deviſe was not taken for a diſagreement z and it is 
laid in the time of H, 8. that expreſs mention ſhall be made in the plead- 
ing, that the land was within the view. Bro, Feoffment de Terres, pl. 
11, 57. | | 

A teoffment was made of a houſe and land which was. within the 
view of the houſe, and no livery made, but only the deed of feoffment 
delivered as his deed in the houſe z and this was adjudged no livery for 
the land, nor for the houſe, without mentioning that he ſhould take the 
houſe, Mar 458. p/. 632. 9 G. 137. 6. | 

It A. makes a leaſe for years to B. the remainder to C. in fee, and makes 
livery to B. within the view z this livery is void, for none can take by 
_ ofa my within the view but he who takes the freebold himſelf. 
+. Lit, 49. 6. * | 

Two femes A. and B. were jointenants in fee; A. made a charter of 
feoffment to J. S. and livery within view, and bid him enter, and after, 
before it was executed, married him, This livery was well executed 
after marriage, for an intereſt paſſed by the livery within view, which 
cannot be countermanded, Vent. 156. . | 

Though the livery be made within view, yet the leaſe ſhall be plead- 


entry of leſſee. Dyer 233. AM 


Tor per, and therefore ſhall be preſumed to have parted wich 
laimed the land only in her right. Pert. $ 214. 2 Kall. Abr. 3. Bre. 


which was not recoverable by the feme, and bis entry after the cover- 


In allize a was found by verdict that A. was ſeiſed in fee, and made 


would that ſhe ſhall have the land ſecundum for mam charte, and were 


ed to be made where the land is; for it is no livery nor leaſe till the 


9 


2” 


—— — — 


Kinds of Deeds. 


If a man delivers a deed of feoffment to the feoffee within the vier, 
and ſhews the land to him without ſaying any more, and the feoffee en- 
ters, and the feoffor agrees to this entry z yet it ſeems that it is not: 
good feoffment. Contra 38 E. 3. 12. 2 Roll. Abr. 7. 

The livery within view may be made of lands in another c 
than where the lands lie, becauſe the tranſlation of the feud was often 
made at the Court-baron in the prefence of Pares Curie ; and theſe 
| courts being held ſub die, the pares could have a diſtinct view of every 
part of the manor, and therefore were proper to atteſt this ſort of in. 
veſtiture, though the lands were in a different county; for notwith. WM 
ſtanding that they might have part of the fame manor for which the {Ml 
court was held. Co. Lit. 48.5, | 

When livery is made within the view, if the feoffor or feoffee di 
before entry of the feoffee, it is void. C. Lit. 48. 6. h 


Livery in Deed, how and whom to be made, and when it is 


I the feoffor being upon the land, or at the door of the houſe, (ay: 
to the feoffee, ©* 1 am content that you ſhould enjoy this land according 
© tothe deed ;“ or, Enter into this houſe or land, and enjoy it ac- 
* cording to the deed ; this is a good livery to paſs the freehold, be- 
cauſe in all theſe caſes the charter of feoffment makes the limitation of 
the eſtate, and then the words ſpoken by the feoffor on the lands, are a 
ſufficient indicium to the people preſent to determine in whom the free- 
hold reſides during the extent of the limitation; beſides the words being 
relative to the charter of a feoffment, plainly denote an intention to en- 
feoff. (o. Lit. 48. a. 9 Co. 137. 6. 6 CG. 26. 2 Roll, Aör. 5, £3 Vin. 16;, 
Vid Cro. Fac. So. which ſeems contra. 

If the feoffor delivers a charter upon the land in the name of ſcifn 
of all the lands comprized in the deed z** this is good to execute the 
deed, and to give livery al ſo, becauſe the bare delivery of the deed is 
good to execute it as a deed; and the delivery of the deed, or any 
other thing in the name of ſeiſin of the land, is ſufficient to give livery, 
becauſe the intention of thoſe ſolemn acts is only to diſcoyer to all p 
ſous in whom the freehold is lodged; and this end is as effeQually au- 
ſwered by the delivery of a deed, or any thing elſe in the name of fin, 
as of a turf ora twig, the one being equally viſible and notorious as the 
other, 9 G. 137. b. 138. . Co. Lit. 48.4. 57. 4. 2 Roll, Abr. 7. 13 
Vin. 185. 6 Ce. 26. RY | 

A. being ſeifed of lands in fee, borrowed twenty ponnds of B, and 
for repayment ”m to aſſure him the land; and thereupon they both 
went to the land, where A. ſaid to B.“ I ain indetted to you twenty 
* pounds, and if I do not pay you before Michaelmas, then I bargain 
** and ſell this land to you ; and if I pay, you then, I ſball have my 
land again;” and then put H. im poſſeſſion of the land: this was held a 
good livery, becauſe here the poſſibility was actually delivered putſu- 
ant to the agreement of aſſuring the land for the ſecurity of the money, ' 

which poſſeſſion was to be' re-veſted on the payment of the money 
by A. the feoffor. Mor, pl. 286. Cre. Eliz, 25. 2 
5 But 


_— 
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"Jorif a man without. any charter, being in his houſe, ſays, © 1 here 
« demiſe you this houſe as long as I live, paying twenty pounds per- 
annum, this paſſes no freehold, but only an-eftate at will, becanſe the 
word demiſe — only the extent of the limitation of the eſtate in · 
tended to be conveyed z but bare words of limitation, without ſome 
acts or words to diſcover the intention of the feoffor to deliver over the 
poſſeſſion, are not ſufficient to convey the freehold z for if a charter of 
f-offment be made to a man and his heirs, this without ſome other act or 
words to give the poſſeſſion on] —— an eſtate at will, becauſe the act 
of delivery is requiſite to the perfection of the charter; but beſides the 
charter of feoffment, there muſt be ſome act or words to deliver over 
the poſſeſſion before the feoffee can enjoy it 1 to the charter. 
6 C. 26. 2 Roll. 10 7. 13 Vin. 185. Co. Lit. 48. Co. Eliz. 482. 
. 138, Moor pl. 032. 83 2 
, ir ion wy a — intended to make an actual livery, this ſhall 
never amount to a livery in law. Dyer 28. 2 Roll. Abr. 7. 13 Vin. 
186. CPE | > 
A feoffment was made, haberdum to A. and F. for life, 
C. and livery was made to all the three. Reſolved it was 
for their lives, remainder to the third. 2 Mad. 79. 


der to 
o two 


In what Caſes ſeveral Parcels will paſs by one Livery, or 
where /everal Parties may take by a Livery to one. 


It ſeems that anciently the feoffment and giving livery was performed 
before the pares of the manor where the lands lay; but this being found 
too much to ſtreighten the transferring the poſſeſſion, it was found ne- 
ceſſary to admit the teſtimony of ſtrangers; and this came afterwards 
to be eſtabliſhed for the conveniency of it, and becauſe all men of the 
county aſſembled at the county-court in order to determine diſputes re- 
lating to the whole county, as the tenants of the manor did at their 
court · baron; and becauſe there lay an appeal from the court - baron to 
the county court, ſo that the pares of che county were thereby ulti- 
mately to determine all things relating to the particular manors, it ſeem- 
ed the more reaſonable to admit the pares comitatus to atteſt the inveſti · 
ture through any particular manor, and indifferently through the whole 
county ; and from hence it came to be admitted, and ſo the law con- 
tinues, that if a man ſeiſed of lands in ſeveral villages in one county 
makes a feoffment of the whole, and gives ſeiſin of patcel of the lands 
in one town in the name of all the lands in that town, and in the other 
towns, that all the lands of the feoffor lying in that county thall paſs, 
as well as if there had been livery given in each town. G. Lit. 253, a; 
2 Rell, Ar. 11. | 

But if a man having lands in 'two counties, makes a feoffment of 
both, and gives livery of the land in one county in the name of all, the 
lad in the other county ſhall not paſs, becauſe there was no relation or 
dependance between one county and another, as there was between the 
leveral manors and county-court z for one county having no power or 
jutiſdiction over another, the 1 one were reafonably prefumed to 
be ignorant of what was tranſacted in the other ; and therefore the in- 
veſliture, which paſſed the land in one county, was ĩineffectual to car - 


ry” 
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ry the lands in the other, becauſe that inveſtiture could be only a now 
riety to the pares of the other county by a ogy of the transfer. 


ring of the poſſeſſion, the poſſeſſion mult reſide where it was placed ij 
the laſt inveſtiture. Perk. $ 227. 2 Roll. Abr, 11. 13 Vin, 196. 

But if a manor extends into two counties, and a feoffment be nud 
of the whole manor, and livery only in the part lying in one county ii 


the name of the whole manor, yet the whole manor ſhall paſs, becau: i 
the inveſtiture is a notoriety equally to all the pares of that manor of t 


tranſmutation of the poſſeſſion ; and though they live in different cou. 
ties, yet they reſide in eadem territorio ab eodem feudum hbabentes, wi 
therefore are preſumed to be conuſant of every thing done within ti: 
territory or manor to which they belong. Pert. 229. | 
But if the manor of Dale extends into the counties of D. and 8. a 
a feoffment be made of the manor of Dale in D. and livery and ſeiſin in 
nothing paſſes by this livery but that part of the manor which lies in 0 
becauſe the feoffment being confined to the manor of Dale in D. nothin 
can paſs that doth not lie in the county of D. Perk. & 228. I 
it Goffment be made to A. and B. by deed, and livery be made » 
A. in ſence of B. in the abſence of both, the livery is good» 
paſs the eſtate to both; but if the feoffment had been made without deey, ll 


and the livery given to one in the name of both, it ſhould operate n 
him only; becauſe the parties are united in a deed, they all take » 
one ; therefore livery to one in the name of the reſt, is an actual de 


very to them all, but without a deed they are not ſo united; a 2 


therefore the delivery to one in the name of ſeveral, is no actual deliver 


to the reſt, but the whole eſtate muſt reſide in him to whom it is delive- 


ed, and a ſubſequent aſſent cannot take it out of him, ſuch aſſent bein IF 
not ſo ſolemn as the feoffment ; beſides, in the caſe of the feoifment b; Wi 


| deed, A. may be looked upon as the attorney of B. to receive liver, ö 


and therefore the eſtate ſhall immediately veſt in B. becauſe every nu 

is preſumed to take a grant to his advantage; but the feoffment withou i 
deed will admit of no ſuch conſtruction, becauſe no man can receiv ll 
livery as attorney to another without an appointment. Co. Lit. 43, 334 i 
2 Vent. 202, 205. 5 C. 95. 2 Roll. Abr. 9. 13 Vin. 192. 21. 


What ſball be ſaid an Execution of the Livery. 


If a man made and delivered a deed of feoffment to a feme at the do 
of a monaſtry, and made livery to her within the view, and after mu 
ried her, and afterwards they both went from the houſe to the fan: 
land, and the baron never claimed any thing in the land but in ti 
right of the feme, this was adjudged an execution of the livery, for) 
this he agreed to the entry of the feme, or his entry ſhould be an ent) 
for the ſeme. 2 Roll, Abr. z. 

If a man makes a deed of a feoffment, and makes livery within tb 
view, and the feoffee dates not enter for the fear of death, but claims il 
this ſhall be a good execution of the livery, and ſhall veſt the ſreebol 
in him. Cz. Lit, 48. 6. | | . j 
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It a deed of feoffment be livered, and Every —_— 28 cs og 


et it is not a good feoffment if the feoffee does not enter into the land 1 
for it is not executed before entry. 38 E. 3. 11. 6. admitted. 58 . 2. 
G. Lit. 48. 6. 2 Rell. Abr. 3. | OS _ 


Of making Livery of Seifin by Letier of Attorney (in 


general.) 


In the making of this livery care muſt be had, 

1. That there be a deed of feoffment ; for otherwiſe a letter of at- 
eorney to deliver ſeſſion availeth nothing. f EE 

2. That there ＋ good authority in 3 which may be either in 
the deed of feoffment itſelf, whether it be poll or indented, and that al- 
owe the attorney be not party to it, or elſe by a ſingle deed beſides 
the feoffment, c. 


3. That the attorney do purſue his authority, at leaſt in the ſubſtance 


and effect of it. 5 
4. That the attorney do it in the name of the feoffor, donor,” Tc. 
| who doth give the authority. - TY 
. That it be done in the life-time of the parties. | 
Gut alivery in law may not be made by an attorney. 
And therefore if a letter of attorney be to deliver ſeiſin generally, and 
the attorney, by virtue thereof, delivers ſeiſin in view, the livery of ſeifid 


is void. Shep. Touch, 217. 


Who may make Livery of Seifin by Attorney. 


If an infant makes livery by attorney, it is void z contra if he makes 
| 2 in 1 perſon, for there it is only voidable, Bro. Feoffment de 

erres, pl. 48. | 

It *. that 2 man dumb, who has reaſon to perceive by ſigns, may 
make a feoffment with livery by attorney. Bro, Feoffment, pl. 26. 

A diſſeiſee may make a feoffment 3 but when he makes a letter of at- 
torney to one to make livery, where he himſelf has no eſtate, it is not 
good ; for he has neither jus iu re, nor ad rem, 2 Bull. 305: 


A tenant for life with power to make leaſes cannot make livery —_— | 


attorney; nor executors Who have power to fell ; but where they have 


intereſt they may. 2 Roll. Rep. 393. 9 Ce. 77. 


If cefluy que uſe having power to inake a feoffment, he may make li- 


very by attorney. 2 Rell. Rep. 394. 


94 | 8 
A cefluy que uſe may make Et, himſelf but not by attorney, ſot 


that the ſtatute is taken ſtrictly. Bro. Feoffment al uſes, pl. 28. 


2 Breck makes a Yuere ; for he ſays it was held otherwiſe at that 


If an infant, or a woman covert, makes a feoffment and letter of at- 


torney to make livery, and the attorney do ſo ;; this is void, for they are 


not able to give ſuch an authority. | 

And if a man whilſt he is of B memory makes a feoffment with a 
letter of attorney to give livery and after he becomes paralytic, and ſo 
dumb but by Saf: 4 doth declare himſelf to be willing to have livery 
of ſeiſin made, and it is made; this is a good livery of ſeiſin. n 


\ 


* 
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But if a letter of attorney be made to deliver ſeiſin of certain land 
by one that is de nm ſane menvrie, and the deed of feoffment was 
made while he was of ſound memory, and afterwards he doth come to 
his memory again, and then the livery is made upon the firſt warrant 
without any new aſſent, &c. in this caſe the livery is not good. Bre. 
Feoffment 25, Perk. G 25 | | 


By whom and to whom Livery may be made by Letter of 
Attorney. | | 


A feoffment may be made by attorney. 11 H. 4. 51. 26 /. 39. 
2 Roll. Abr. 8. Daliſ. 95. pl. 23. 13 Vin. 189, , 5 

So it may be received by attorney. 11 H. 4. * 2 Roll. Abr. 8. 

A ſtranger cannot make a feoffment of my land by my aſſent, ſor it 
is not my feoffment. 40 Af. 38. 2 Roll. Abr. B. 13 Vin, 189. 

Livery of ſeifin in deed may be made or taken by the deputies or at- 
tornies of the parties, and livery by them is as good as livery made by 
the parties themſelves, although the parties themſelves be upon the land 
at the time of the making thereof, if they do not oontradict it. Sb. 
Touch. 217. i 

A man may either give or receive livery by his attorney ; for ſince a 


contract is no more than a conſent of a man's mind to a thing z when 


that conſent or concurrence appears, it were moſt unreaſonable to ob- 
lige each perſon to be preſent at the execution of the contract, ſince it 
may as well be performed by any other perſon delegated for that purpoſe 
by the parties to the contract; but ſuch delegation or authority to give 
or receive livery muſt be by deed, that it may appear to the court 
that the attorney had a commiſſion to repreſent the parties that are to 
give or take livery, and whether the authority was purſued. Bac. Abr. 
Heoffment, (E.) . 
f a charter of feoffment be made by deed indented between A. and 

B. with letter of attorney to C. to make livery z tho C. be nota 
pary to the deed, yet the warrant of attorney is — and the eſtate 

I paſs by this livery. Co. Lit. 5. 6. 5 Rell. Aor, 8, 9. 

One attorney cannot make letter of attorney to another to make li- 
very. 18 Kd. 4.12.6. 19 fl. 8. 10. 2 Rell. Abr. 9. 13 Vin. 190. 

An attorney cannct make livery in view, becauſe his warrant is in- 
tended of an actual aud expreſs livery, and not of a livery in law. 
Co. Lit. 5 2. ff Roll. Abr. g. 
An attorney cannot make a letter of attorney to another to give live- 
15. 18 E. 4. 12.6. 19 H. 8. 10. 2 Roll. Abr. 9. Neys Max. 161. 


Indo may be an Attorney to make Livery of Seiſin. 


There are but few perſons that are diſabled to be private attornies to 
make livery of ſeiſin for ** infants, feme coyerts, perſons attained, 
excommunicated, aliens, &c” may bez and feme may be | attorney 
to deliver ſeiſin to the huſband, and the huſhand to the wiſe, and be in 
remainder to the leſſee for life. . Co. Lit. 32. _ 
| | A 
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But if a letter of attorney be made to deliver ſeiſin of certain lag 
by one that is de uin ſane memnvrie, and the deed of feoffment way 
made while he was of ſound memory, and afterwards he doth come tq 
his memory again, and then the livery is made upon the firſt warrant 
without any new aſſent, &c. in this caſe the livery is not good. Brg, 
Feoffment 25, Perk. $ 2% | | * 


By whom and to whom Livery may be made by Letter of 
| Attorney. | 4 


A feoffment may be made by attorney. 11 H. 4. 71, 26 . 39 
2 Roll. Abr. 8. Daliſ. 95. pl. 23. 13 Vin. 189. 

So it may be received by attorney. 11 f. 4. 71. 2 Koll. Abr. g. 

A ſtranger cannot make a feoffment of my land by my aſſent, ſot k 
is not my feoffment. 40 Af. 38. 2 Kall. Abr. 8. 13 Vin, 189. | 

Livery of ſeiſin in deed may be made or taken by the deputies or at- 
tornies of the parties, and livery by them is as good as livery made by 
the parties themſelves, although the parties themſelves be upon the land 
at the time of the making thereof, if they do not contradict it. S 
Touch. 217. | ; | 

A man may either give or receive livery by his attorney; for fincea 
contract is no more than a conſent of a man's mind to a thing z When 
that conſent or concurrence appears, it were moſt unreaſonable to obs 
lige each perſon to be preſent at the execution of the contract, ſince it 
ma; as well be performed by any other perſon delegated for that purpoſe: 
by the parties to the contract; but ſuch delegation or authority to give 
or receive livery muſt be by deed, that it may appear to the court 
that the attorney had a commiſſion to repreſent the parties that are to 
give or take livery, and whether the authority was purſued. Bac. Abr, 
Heoffment, E.) | 7 

f a charter of feoffment be made by deed indented between A. and 

B. with letter of attorney to C. to make livery z tho C. be nota 
party to the deed, yet the warrant of attorney is good, and the eſtate 
thall paſs by this livery. Co. Lit. 52.6. 5 Rell. Aor, 8, 9. 

One attorney cannot make letter of attorney to another to make li- 
very. 18 Ed. 4. 12. 6. 19 fl. 8. 10. 2 Roll. Abr. 9. 13 Vin. 190+ | 

An attorney cannct make livery in view, becauſe his warrant is in- 
tended of an actual and expreſs livery, and not of a livery in law- 
Co. Lit. 5 2. 5 Roll. Abr.g. | 
An attorney cannot make a letter of attorney to another to give live- 
Ty. 18 E. 4. 12.6. 19 H. 8. 10. 2 Rell. Abr. 9. Neys Max, 161. 


Who may be an Attorney to make Livery of Seiſin. 


There are but few perſons that are diſabled to be private attornies to 
make livery of ſeiſin ; for“ infants, feme coyerts, perſons attained, 
excommunicated, aliens, Oc“ may bez and feme may be attorney 
to deliver ſeiſin to the huſband, and the huſband to the wife, and be in 
remainder to the leſſee for life. . Co. Lit. 52. * 
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that would encourage maintenance; therefore whatever ſuch grantee 


and of action did not paſs without attornment. Ibid. 

— fcoffment conveyed the feudal poſſeſſion coram paribus out of 

court z for it was eng to convey ſometimes before the court was 
1 


held, and then the poſſeſſio t core 3 but as 
there were two conveyances of copyhold, one 1n the lord's court, and 


they were two ſorts of conveyances z one . by fine in open court, the 
ocher by feoffment coram paribus z the right only paſſed by fine, becauſe 
the poſſeſſion being in the grantee, they might well ſtay till the next 
court to transfer the right; but where the poſſeſſion was to be parted 
with, or ſervice to be done, or money paid, there the uſual way was 
coram paribus, that the feoffee might not Toſe the profits in the mean 
time, or the poſſeſſion be delivered before the contrat could be com- 
pleated. Gilb, Ten, 93, 94. ts. 3 e 

Thus it ſtood till ſome time after the conqueſt; but the after Kings 
endeavouring to retrench the privilege of the great lords, the firſt in 
Magna Charta, and after by the ſtatute of quia emptores ter rarum, began 
to admit of alienations without fine to the lard, and the acts of court - 


manor ; from hence grants in the lord's courts. were omitted, and the 
attornments in pais were the only notorieties of ſuch grants, no, fine be · 
ing paid to the lord; and the King's Courts creating a natoriety all over 


the land, the uſual way was to make the grant in the King's, Court in 


this manner; they uſed to ſuppoſe that the parties had covenanted ts 
alien; and all writs of covenants (as being an action of concern to the 
juſtice of the kingdom) were ſuable only in the King's Court, and by 
conſequence of this covenant to alien was ſuable there; and the court 
being poſſeſſed of the matter as an adverſary cauſe, they were admitted 
to make all manner of agreements touching ſuch ſuit depending, and 
theſe agreements being amicably made by way of compoſition: before 
the King's Court, it became the Juſtice of the King's Court to ſee them 
performed ; and therefore a Scire Facias iſſued to execute the ſine, and a 
quid juris clamat to the tenant, Ibid. 94, 65. „ 
It was anciently the end of a ſuit; for Alen there had been ſome con- 
tention about the thing by ſuit, the parties became agreed who ſhould 
have it, and ſo a fine was levied of it, and there was an end ot the mat- 
ter; and hence it is ſaid to be frudug or efetus legir, becauſe it gives a 
jan the fruit or effect of his ſuir, . 


| You Ul. PAT J. * The 


could ſeiſe paſſed by this feudal conveyance z but the right of diſtreſs 


on was delivered over coram paribus z but as. 


he other to the cuſtomary tenants z ſo in freehold, where the imme- 
diate grant was to the feoffee, and not to the lord, as in copyhold ; yet 


baron were only eſteemed to create notoriety among the tenants of the 
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Aste is 1 recotd as of great antiquity, bo el a high nature, ge. 


force, und much credit and efteem ; and it is now become and ſerves ſu 
a formal'conveyance of land, and one of the common affurances of the 
kingdom ; by this means a man may convey his land to another in fe- 
ſimple, fee-tail, for life or years, with reſervation of rent alſo. 

It is therefore called a feoffment of record, for it countervails a feof. 
ment with livery of ſeiſin in the country, and it concludes all that the 


_ feoffinent does, and works further of its own nature. 


It is for many purpoſes the beſt and moſt excellent afſurance of all 
others; for by the ancient common law it was ſo high a bar, and of ſo 
reat force, and of ſo ſtrong a nature in itſelf, that it concluded and 
red not only ſuch as were parties and pri vies thereto, and their heirs, 
biir all others of full age, out of priſon, of good memory, and within 
the four ſeas, the day of the fine levied, if they did not make their 
claim within 2 year and a day. . 
r Arid che — —— . that on theſe accounts ſuch ſolem- 
ty is required in ga fine. 2 Uf. 513. 
2 14 40 ſtill of that force, abelg ir be ſomewhat enfeebled by 


ſome ſtatutes, that either it paſſes all the right and intereſt of the conu- 


for to the conuſee, ot elſe works by way of extinguiſbment and eſtop- 


| pe aud y bars the conuſor and his beirs of all preſent ind 


re right, and poſſibility of right, or other collateral benefit to the 
chin the fine is levied. E | 
© And'if it be a fine with proclamations, in time it becomes a perpe- 
tual bar to all others alſo that have right, except they take care to pre- 
vent the bar by their claim, action or entry, within 2. years aſter the 


pt 3 ended. | | 
And it, bars intails n whether the heir does claim within 
makes his claim by him that levies the fine. 


five ah nor not, if he n 
* Tanch.'6. cites Statute of Fines, 18 E. 1. 1 C. 3. Plow. 265, 


© *Thiv1s eſteemed a conveyance of greater ſecurity than a feoffment, 
or the inveſtiture by livery, being not only equivalent to the notoriety 
of tivery, but having the conſtant and 3 credit of a court of re- 
cord to ptotect and ſupport it z and this further convenience and ſecu- 
rity, that it does not only transfer the right of 'the vendor, and all 
claiming under him, but likewiſe extinguiſhes the right of others who 


omit to make their claim in due time, 


A fine is eſteemed an aſſurance or conveyance of the higheſt nature, 
and moſt perfeQion in the law, being much of the ſame quality of 3 
feoffment with livery of ſeiſin executed thereupon, but of greater e 
cacy, and therefore has been called a feoffment upon record, by which 
lands may be conveyed or transferred from one perſon to another in fee- 


fimple, fee=tail, for life or years, and thereby rent may be alſo reſerved. 


Brown's Intr. 2. 
Eſtates may likewiſe be ſettled in the King, to the intent that they 


may be intailed on the Crown to the uſe of the parties. Or, Vfates 


= 


de 


wy 


K 2 - FE N * K 2 _ FE * n 5 \ l ” Aa. tHe = nn R "#4 
p ” 6 8 \ by * A 1 * ? „ nin * „ * 8 * R g bu 5 
— 4 E \s ak. 7 4 rn \ « 5 . * * * {> x RI IY S * * 7 * 
we Yn 4 - R 1 . * ow * 9 , i 4 
— A * * 2 — 
s 2 „ ' 9 ww 1 Y W — 7 
: 2 * 4 . 2 * | 2 
"4.37 * \ Ky * 
9 * * - 


; Kind: of Dent. 


Eſtates may be ſettled by fine in the family of thoſe who have them 
in ſee, to continue the ſame in the GA, by tail general or ſpecial 3 or, 
in rangers, that ſhall purchaſe the ſame by tail general or ſpecig}, or 
in fee. bid. | . 


Eſtates may alſo be granted by fine for life or lives, the remainder in 


„ 


tail or in fee, or the reverſion in fee. Bid. | 
Likewiſe annuities or rent- charges may be granted by fine for years, 

for life, in tail, or in fee. hid. 1 

| "Some have wrote, that there neither is, nor can be provided by the 

laws of the land, any greatet or more noble ſecurity by which any per- 

ſon may make his eſtate more ſecure, or produce a more ſolemn teſtimo- 


for the confirmation of. his eſtate, than a fine levied in- the King's 


n i 
_ upon record z yet it muſt be allowed that in ſome reſpects a com- 


mon recovery exceeds it z for a fine will bar the heir in tail, but not him 


in remainder or reverſion, but a recovery bars them all. B-own of Fines 1. 


For more concerning the effect of fines, wide po where it isſhewr. in 
particular what perſons are barred by fines, Vide alſo Harg. Ed. Co. 
Lit. p. 121. a. Note 1. | 


Of the from Kinds of Fines. 


- Fines are by ſome divided into ſingle or double. . 

A Aigle fine is that by which an eſtate is granted by the cogniſor to 
the cogniſee, and nothing is thereby rendered back again by the cogni- 
ſee to the cogniſor. | | | 

And a double fine is that which contains a grant, or render back again 
from the cogniſee to the cogniſor, as of the land itſelf, or of ſome rent, 
common or other thing out of it; many times limiting remainders to 
ſtrangers not named in the writ of covenant, and ſometimes with reſer- 
vation of rent, clauſe of diſtreſs, and grant of the ſame over. | 

No ſingle or double fine may be with a remainder over to any other 
perſon not contained in it, but it muſt be to the conuſee and his heirs 
only z nor can any rent be reſerved upon a pure fine ſur cogniſance de 
droit come ces, but upon a fine of grant and render, and upon ſur cunceſſit 
only; nor may it be ona condition. 5 Co. 38. 


That by a double fine, or fine with render, almoſt any kind of con- 


tract about land may be made, and drawn up in form by a fine of that 
nature, See Weſt. Symb. 2 Part. Perk. & 629. Bro. Fines 108, 


Alſo a fine is either with proclamations, or without proclamations, 


and executed or executory. 


That without proclamations is termed a fine at the common law, and | 


is levied in ſuch manner as was uſed before 4 H. 7. 24. which till re- 
mains of ſuch force as they were at the common law, to diſcontinue 
the eſtate of the cogniſors, if they be executed. 


That with proclamations, is termed a fine according to the ſtatutes, | 


1 K. 3. 7. 4 H. 7. 24. | : 
And ſuch a fine is every fine (that is pleaded) intended to be, if it be 
not ſhewed what fine it is. ws, 
And theſe fines with proclamations are the beſt ſort, and moſt uſed ; 
and it is ſaid to be in the election . the cogniſee to have it with or with- 
2 | 


out 


| 
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out proclamations ; and if there be error in the proclamations, yet the 


fine ſhall be taken as a good fine at common law without proclamations, 
Fenk, Cent. 6. Coſe53. 2 Co. Inf. 519. 51S lens | 
Abbe alſo, whether with or without proclamations, is either S æecuted 
or executory, * © *W 
Executed is ſuch a fine as of its own force giveth a preſent poſſeſſion 
(or at leaſt in law) unto the cogniſee, ſo that he needs no writ of Haber: 
facias ſeiſinam, or other means tor the execution thereof, but he may en- 
ter: of which ſort is a fine ſur conuſance de droit come ceo que il ad de ſon 
done, which is indeed the beſt and ſureſt kind of fine of all, 
And this kind of fine always ſuppoſes a feoffment or gift precedent of 
the ſame. whereof the fine is had, which the fine is to corroborate and 


ſtrengthen. 


And in reſpect to the height of this fine, a fee · ſimple may paſs with - 
out the word heirs. G. Lit. g. 6, Vin. Abr. Fine. (N. 6. 3.) | 

Executory is ſuch a fine as of its own force does not execute the poſ- 
ſeſſion in the cogniſee z and of this ſort is a fine ſur conuſance de dreit 
tantum, when the party that levies the fine is ſeiſed of the thing, and he 
to whom the fine is levied has no freehold therein, but it paſſeth by the 
fine, and a fine ſur done, grant, releaſe or confirmation. - 

And if theſe kinds of hnes be not levied, or ſuch ſurrender made unto 
them that be in poſſeſſion at the time of the fines levied, the cogniſees 
muſt enter, or have writs of Habere facias ſeiſinam, according to their 
ſeveral caſes for the obtaining of their poſſeſſions. = 

But if at the time of levying ſuch executory fine, the party unto 
whom the eſtate is limited be in poſſeſſion of the lands paſſed, he needs 
no writ of execution to put him in poſſeſſion; for then the fine will enure 
by way of extinguiſhment of right, and does not alter the eſtate or poſ- 
ſeſſion of the cogniſee, however, perhaps, it betters it, The fine ſw 
conuſance de droit tantum alſo ſerves ſometimes to make a ſurrender, and 
then it is therein recited that the conuſor has an eſtate for life, and the 
conuſee the reverſion ; and ſometimes it ſerves to grant a reverſion, and 
then the particular eſtate is recited to be in another; and that the conu- 
ſor wills that the other ſhall have the reverſion, or that the land ſhall te- 
main to the other after the particular eſtate ſpent. 

And by ſome, fines are divided into four kinds : 

1. A fine ſur conuſance de droit come ceo, &c. 

2. A fine ſur done, grant render. | 

3. 1 ſur conuſance de droit tantum. 

4. A fine ſur conceſſit. | 

But in faQ, there are but two ſorts of fines for the aſſurance of 
lands, in a ſtrict ſenſe, viz. | Th | | 

1. A fine ſur conuſance de droit. 

And 2. Fine ſur conce ſſit. 

Theſe are ſimple and unmixed, and of which all the other kinds 
are formed. | 


Theſe two ſimple kinds of fines are branched out into ſix diviſions 
or ſorts, ſimple or compound, vis. 7 
I. A fine ſur conuſance de droit come ceo, que le conuſee ad del done de 
Cogniſor. 
2. Sur conuſance de droit tantum, ove grant ou conceſſit, 
3. Sur conuſance de droit, ove releaſe, 


4. Sw 
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4. Sur conuſance de droit, ove grant and render, 
Fur conceſſit tantum. | ; Ay 
| 4 Sur conceſſit & reddidit, | | wy 
From whence it appears that a fine ſur conuſance de droit is divided into 
four branches, and the fine ſur conceſſit into two. 5 


Firſt, Of a Fine ſur Conuſance de droit come ceo, Qe. 


A fine ſur conuſance de droit come ceo que il ad de ſon done, ſingle, is the 
principal, beſt and ſureſt kind of fine; it is ſaid to be executed, be- 
cauſe of its own force it gives preſent poſſeſſion ( at leaſt in law) tothe 
cogniſee, ſo that he needs no writ of Habere facias ſeiſinam, or other 
means for the execution thereof; for it admits the poſſeſſion of the lands 
of which the fine is levied to paſs by the fine, ſo that the cogniſee may 
enter, for that the eſtate is thereby (in law) in the cogniſee; that is to 
ſay, to ſuch uſes as are declared in the deed to lead the uſe thereof; for 
this is a general maxim, that unleſs it be declared by deed, or other- 

wiſe, to what uſe the fine was levied, ſuch fine ſhall be and enure to the 
uſe of the cogniſor that levied the ſame. The fine is levied with procla- 
mations, according to the form of the ſtatute 4 H. 7. c. 24 

If rent be reſerved upon this ſort of fine, it is void. | 

Leſſee for years died inteſtate, and afterwards a fine with proclama- 
tions was levied of the lands held by this leaſe, and the conuſee, and 
thoſe claiming under him, enjoyed it under this fine above fifty years; 
and then he who had the right of adminiftration to the firſt leſſee, ſup- 
poſing that the term for years was not bound by this fine, becauſe it was 
not a treehold or inheritance, and by conſequence not within the ſta- 
tute 4 . 7. took out adminiſtration ; and two of the Judges held, that 
he had a good title, but one of them afterwards altered his opinion; 
and he with the Ch. Juſt. Anderſen held, that the ſtatute did extend to 
bind the right of a term for years, if the leſſee was in poſſeſſion before 
the fine levied. Gl/of. 171, 

If J. and H. his wife levy a fine to A. in fee, ſur conuſance de droit 
come ces, &c. and then A. renders to FG for life without impeachment 
cf waſte, the remainder to B. his wife for term of her life, the remainder 
to 7. and his heirs ; this is good. Bro, Fines 108, ; | 

2, G. who was a debtor to the Queen, covenanted to convey lands 
to the Lord Treaſurer, &c, to the uſe of the ſaid B. G. and his heirs, 
until default of payment, c. and after ſuch default to the uſe of the 
Queen, her heirs and ſucceſſors, until the debt ſhould be paid out of the 
profics, Ec. and after the debt paid, then to the ſaid B. G. his heirs and 
alizns for ever; and he levied a fine to the aforeſaid uſes, and afterwards 
he bargained and ſold the lands to another z the debt was not paid; the 

| Queen ſeiſed the lands, and granted them to R. V. guau/que the debt 
ſhould be paid, and afterwards it was paid by perception of the profits ; 

adjudged, that notwithſtanding the bargain and ſale made by þ. G. he 
ſbould have his lands again, becauſe at that very time when he made it 

; be bad an eſtate, but it was determinable upon non-payment of the 
debt, and after the debt paid, then a new te was limited to him, 

ic.) an abſolute fee-ſimple to him and his heirs ; fo that by the bargain 

ind ſale the determinable fee- ſimple paſſed, and the abſolute fee could 

g wt, becauſe it was not then in being, for that was to ariſe when the 
| payment 


— — 
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payment of the debt, which was not paid at the time of the bargain and 
ſale ; but if the conveyance had been by fine or feoffment inſtead of the 
bargain and (ale, then this poſſibility of an abſolute fee had paſſed to the 
vendee by the forcible operation of ſuch conveyances. Leon, 33. 

Huſband and wife, ſeiſed of a rent-charge in fee in right of the wife, 
levied a fine of it to two conuſees, and to the heirs of one of them, to 
the uſe of both of them and their heirs for ever ; adjudged that they 
were two jointenants of the rent, for otherwiſe there would be a fraction 
of the eſtate, (vis. ) one would be in by the common law, and the 
other by the ſtatute of uſes. Hur. 112, 

In a ſpecial verdict in ejectment the caſe was, there is a pariſh called 
Ribton, and a vill called Ribton, but not co-extenſive with the pariſh ; 
tenant in tail bargr,ined and ſold his lands in the pariſb, but out of the 
vill, and covenanted to levy a fine, and ſuffer a recovery to the uſes in 
the deed of the land in the pariſh, which was afterwards ſuffered of the 
lands in Ribton ; and the queſtion was, whether the land in the pariſh 
did paſs or not. It was argued chat it did not, becauſe where a place is 
named in a recovery, (as in this caſe Ribton was named) it ſhall be in- 
tended a vill ; and though it appears by this deed that the lands in the 
pariſh ſhould paſs, yet that intention ſhall not carry the words farther 
than they are contained in the record ; and though the deed, the fine and 
recovery make but one conveyance, yet each has its ſeveral effeQ; 
but adjudged that ſince common recoveries are become the common aſ- 
ſurances of mens eſtates, they ſhall have a favourable conſtruction; but 
this caſe was the ſttonger, becauſe the jury found that the tenant in tail 
had no lands in the vill, therefore this recovery would be void if it did 
not paſs the lands in the pariſh, 2 Vent. 31. Mad. 78. Vin. 143. 2 Mad. 
333: See Cro, Jac. 120. ++ 

he bargainor by deed of bargain and ſale conveyed the reverſion o 
certain lands in Whitchurch and Goring, to one Libb and his heirs, af- 
tera term of years then in being, and before the inrelment he levied a 
tine of the ſame lands to the ſame Libb and his heirs z and after the fine 
was levied, the deed of bargain and ſale was inrolled, purſuant to the 
ſtatute, within the 5x months; adjudged that though the deed was de- 
livered before the fine was levied, yet Lib the conuſce (ball be in by the 
fine, and not by the deed, 3 the fee-ſimple paſſed to him by the 
fine, and ſhall not afterwards be diveſted our of him by the inrolment, 
ſince it was abſolutely eſtabliſhed in him by the fine; it is true the in- 
rolment ſhall relate to the delivery of the deed, but that is to prevent 
and yu the eſtate from all intermediate incumbrances, but never to 
divelt any eſtate lawfully ſettled in the bargainee before that time. 4 C. 
70. And, 285. Cre. Eliz. 917. Mor 337. Yelv. 124. Ow. 70. 

Leſſee for years aſſigned over his leaſe to another in truſt for himſelf, 
and afterwards purckated the inheritance; then he levied a fine with 
proclamations, and the truſtee did not claim the leaſe within five years 3 

, adjudged that by this fine and non- claim the intereſt of the lefſce was 
barred though he had the potſelf6n only under the truſtee, for the truſt 
is included in the fine, Cre, Cor. 77. 

"Tenant for life, reverſion in fee to an ideot, whoſe uncle levied a fine 
1 and having iſſue R. who had iſſue B. S. be died, 
and afterwards the ideot died without iſſue, and then B. G. 2 


Hy 
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heir to him; it was adjudged that he might, and that he w not barred 
by the fine of his grandfather ; for though there was a neceſſity of nam- 
ing him in deriving the deſcent, of the inheritance to B. G. his gra 
ſon, who was ſon and heir of R. who was ſon and heir of yo, randſa- 
ther, who was uncle and heir of the ideot, who was laſt ſei Tor the 
inheritance; yet this was not a naming him by way of a title, but by 
way of pedigree z for he made no claim from him, but from the ideot, 
who was laſt ſeiſed, Sc. Cre. Car. 314. Marv. 0% . Tones 455. 
Tenant for life, remainder to the heirs- male of his body, reverſion 
in fee to the elder brother of the tenant for life 3 he levied a fine with 
warranty to B. G. aridafterwards died without iſſue-male, leaving iſſue 
only one daughter, then the elder brother died without iſſue ; adjudged 
that this fine and warranty ſhall make a diſcontinuance of the fee, and 
diveſt him in the reverſion of it in whom it was placed, and gain a new - 
eſtate and fee to the cogniſor, upon which the fine and warranty ſh 
enure, and by conſequence bar the daughter; for the warranty did ino 
immediately deſcend upon her, but upon the elder brother, who he 
the right in reverſion ; yet when he died without iſſue, it then de- 
ſcended on her as heir co her uncle, and by conſequence ſhe is barred by. 


the fine. Co. Car. 111. | Dane BY ” 
Tenant for life, remainder for life to his brother, remainder in tail to 
their nephew: the two brothers intending to bar this intail to their ne- 
phew, one of them, who was the tenant for life, made a leaſe for 
years of the lands, and agreed with the leſſee that he ſhould make a feoff- 
ment, who did it accordingly z afterwards both the brothers releaſed to 
the feoffee with warranty, both which warranties deſcended upon their 
nephew, who was their heir, and alſo, a remainder-man in tail z but 
adjudged that both the warranties commenced by diſſeiſin, becauſe the 
feoffment was made by covin ; then it was moved, that if the nephew. 
not knowing of this diſſeiſin, had levied a fine to a ſtranger, wt 
that ſhould bar his right, and enure to the benefit of the diſſeiſor 3 and 
adjudged that it ſhould not, but it ſhouldenure to the benefit of the cog- 
niſor, that is to his own benefit, for otherwiſe a diſſeiſin being made in 
a ſecret manner, might be a means to diſinherit any one who ſhould levy 
a fine for the benefit of himſelf, or of his wife and children, Cro. Car. 


347. | 2 Bri tad 
A fine ſur conuſance de droit come ceo que il ad de ſon dine, generally 
implies that a fee-ſimple paſſes thereby: but it is only ſo by implication, 
and therefore there is no repugnancy to limit an eſtate for life, ec. to the 
conuſee z for the generality of the precedent donation may be thereby 
expreſſed to be for life only, or in tail : and the general intendment_of 
the conuzance may be qualified by an expreſs limitation. Jide 41 £9. 
3. 14. Ce. Lit. q. z. Salk, 340, 341. i: 
Tenant in tail of lands called Eftons, levied a fine of lands in Eſtling - 
ton and Eſton, whereas the lands called Eftons' lay in anotÞ-r-pariſh z 
adjudged that the lands called Eſtons did pals, though the pariſh in 
which they lay was not named, becauſe this being an amicable atſurance, 
would paſs land in a lieu canus. Godb, 440. 5 4 
| There were two towns A. and B. in one paiſh, likewiſe called B. a 
hne was levied of lands in B. not diſtinguiſhing the town of B. from the 
pariſh of B. and whether the lands in A, ſhould paſs, was tlie queſtion; 
«9judged they ſhould not, for both A. and B. were diſtin& towns; and 
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= het the pariſh of B. might comprehend both, yet the lands in A. ſhall not 


be comprized in the fine levied of lands in B. generally, unleſs A. had 
been'a hamlet of B. and the fine hath been levied of lands in the pariſh 
of B. and then the lands in both the towns had paſſed. Cv. Fac. 120. 
. Jones 300. Cro. Car. 269, 267. 


is treſpaſs the queſtion was, Whether a fine ſur comyſonce, &c. could 


be levied of a cloſe by lien conus in a town, without mentioning the 
town, vill or hamlet where it lies? and adjudged that it might, becauſe 
it is but an amicable agreement between the parties. Cro. Fac. 574. 

Where the cogniſor is to paſs the manor of D. to B. the cogniſee, 


| by a fine executory, and he levy a fine to him by the name of the manor 
0 


D. and of ſo many acres of land in Dale and Sale, being the towns 
in which the manor lieth, and afterwards the cogniſor purchaſed other 
lands in theſe towns, the fine ſhall not be executed of tile new purchaſed 
lands, but ſhall extend only to theſe lands which he had an intent and 


er to paſs. | Poph. 104. 
PLeaſe for years to commence after the end and determination of a for- 


mer leaſe then in being; the firſt leaſe ended, the ſecond leaſe did not 


enter, but he in reyerſion did, and afterwards levied a fine with procla- 
mations, and the five years paſt without entry or claim of the ſecond leſ- 
ſee ; adjudged that he was barred now by this fine, and bound by the 
ſtatute of 4 H. 7. for that ſtatute mentions intereſt to be barred by fines, 
and the leſſee in the principal caſe had an intereſt in the lands. 5 C,. 


13. 


Secondly, Of a Fine ſur Conceſſit. 


A fine ſur conceſſit is where the cogniſor is ſeiſed of the lands contained 
therein, whereof the cogniſee has no freehold, but it paſſes by the fine. 
This fine is ſaid to be executery, ſo that the cogniſee or cogniſees 
therein muſt enter, or have a writ of habere facias ſeifinam, according to 
their ſeveral caſes, for the obtaining the poſſeſſion, if the parties to 
whom the eftate is limited at the time of leveying ſuch fine be not in 
poſſeſſion of the thing granted; but if they be in poſſeſſion at ſuch time, 
there needs not any fuch writ, or any execution of the ſaid fine to put 
them in poſſeſſion, for then the fine will enure by way of extinguiſhment 
of right, and does not alter the eſtate or right of cogniſee, however pet - 
E it may better it. | WF 
If a tenant in tail levies a fine ſur conceſſit for life with proclamations, 
and the tenant for life dies; in this caſe the bar of the fine js determined. 
Meer, Caſe 1026. EE. bo: 445-0 
la a ſpecial verdict in ejectment the caſe was, the huſband being ſciſcd 
in right of his wife of a reverſion in fee expectant upon the determina: 
tion of a term for years, ſettled the tenements to the uſe of his wife 
Bridget foi life, remainder to Francis Lee, an infant, and Elizabeth his 


wife, and the heirs cf Francis and Elizabeth to be begotten, remaind-r 


to the huſband for life, remainder to the right heirs of his wife Bridge.; 
afterwards the huſband and Bridget by fine ſur conceſſit, did grant the ſaid 
tenements & retum & quicquid habent therein ad terminum wite ipſorun 
Willielmi (the huſband) Brigitte & emum diutius vi ventil, Cc. 
with warranty, and this was in truſt for the purchaſor of the _— 
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the leſſee for years attorned, and afcerwards in the ſame term the 


father of Francis Lee, and William and Bridget his wife, levied a fine 


ſur conuſance de dreit to the Earl of Saliſbury the purchaſer ; this war- _ 
ranty of the father deſcended on Thomas Lee, who was the fon and heir 


of Francis, who was the ſon and heir of him who entered into this 
warranty; and the queſtion was, Whether he was barred by it; and this 
depended upon the operation of the fine ſur conceſſit, for if it enured as. a 


nt of the eſtate in poſſeſſion of William the huſband and avon | 


his wife, then it diſplaces the remainder to Francis and makes room for 
the warranty to bar; but if it paſſes only the eſtate of Bridget, the wife 
in poſſeſſion, and the remainder of William for life, only as a remain» 
der, and not in poſſeſſion, then it doth not diveſt the eſtate of Francis in 


tail, and ſo it is not barred by the warranty: the court inclined, that 


it paſſed the whole of William and Bridget in poſſeſſion, and not by 
fractions. 2 Lev. 1154. | 
Tenant for life, remainder in tail, he in remainder levied a fine to the 


tenant for life, and to her huſband ſur conceffit tenementa, &c. to him and 


his wife for the life of the wife, and after proclamations made, the conu- 
ſor died; adjudged this fine was no diſcontinuance to bar the eſtate- tail 
but only during the life of the tenant for life z and after that is deter- 


mined the eſtate- tail is neither barred nor altered. Co. Fac, 40. Moor 


7. | 
A fine ſur conceſſit has always been taken to be the moſt harmleſs (and 
of leſs operation in the law) than any other, and compared only to a 
grant of tetum flatum ſuum & 1 babet, Wc, by which no more is 
granted than what the conuſor had at the time of the grant, and conſe- 
quently that it ſhall not work a diſſeiſin (to a third perſon), Alſo that 
no more ſhall paſs by ſuch a fine than what lawfully may (without pre- 
judice to another); and rather than it ſhall be conſtrued to work a wrong, 
the eſtate ſhall paſs by fractions, and the ſeveral intereſts remain ſepa- 


rate notwithſtanding ſuch fine. 2 Med. 112. 


Indeed there is a fine ſur conceſſit which expreſſes no eſtate of the 
grantor, and this is properly levied by tenant in fee or in tail, (and paſſes 
the whole eſtate, &c.) but when particular tenants paſs over their ſe- 


veral eſtates by ſuch fine, they generally grant tum, c. quicquid habent 


in tenementis prædictis, not expreſſing what particular eſtates they have 
therein, big. | 
Nae, When this fine was firſt invented, the judges in thoſe days 


looked upon the words quicquid habent, Oc. to be inſignificant: and. 


therefore 19 Ed. 3. 66. they were rejected, where two huſbands and their 


wives levied ſuch a fine with thoſe words; and the judge would not paſs 


it, becauſe if the parties had nothing in the land, nothing paſſed by tuch 
tne, Vide 44 Ed. 3. 36, Oc. accord. c. 2 Mad. 110, 111, 112, Sc. 


| Thirdly, 
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Thirdly, Of a Fine ſur Conceſſit tantum. 


A fine ſar conceſſit tantum, is to transfer an eſtate for life or years from 
one perſon or more to another, or to ſeveral perſons with or without 
impeachment of waſte, if the eſtate be granted for life or lives. 


Fourthly, Of « Fine ſur Conceſſit & Reddidit. 


A fine ſur conceſſit & reddidit, is of the very nature of a fine fur con- 
tee only it differs in form; of which ſee the ſecond volume 
of this work. | 


Fifthly, Of a Fine ſur Conuſance de droit tantum, 


A fine ſur conſance de droit tantum, is alſo ſaid to be executory, and 
much of the nature of a fine ſur conceſſit ; it is uſed commonly to paſs 
# reverſion, and then it is expreſſed by ſuch fine that the particular 
eſtate is in another, and that the cogniſor willeth that the cogniſee ſhall 
have the reverſion, or that the land ſhall remain to him after the parti- 

_ cular eſtate ſpent. | 

And ſometimes it is uſed by tenant for life to make a releaſe (in the 
nature of a ſurrender) to him in reverſion, but not by the word ſurrender ; 
for it is ſaid à particular tenant, as for life, cannot ſurrender his term to 
him in reverſion or remainder by fine, but he may grant and' releaſe to 
him by fine. 44 Ed. 3. 36. 3 Co. 86. Dyer 216. Plow. 268. 

A fine upon a leaſe, as it ſeems, may not enure to an uſe, that is, it 
may not be intended to the uſe of any other but to him to whom it is 
levied, unleſs an uſe be expreſſed in the tine, or in another deed; and 
if a diſſeiſor be, and the diſſeiſee levies a fine upon a releaſe, thereby the 
right is gone, and a ſtranger may levy ſuch fine to tenant for life, and 
it ſhall be no forfeiture of his eſtate. 3 Leon. 36, 37. 3 Cs. Inf. 36. 

A fine upon a releaſe may not enure to an uſe. 3 Co. I.. 


Sixthly, Of a Fine ſur Conuſance de droit tantum, ove Grant ou 
| Conceſſit. | 


A fine ſur comuſance de droit tantum, ove grant on conceſſit, ſometimes 
called a fine ſur done grant, is partly of the nature of a fine ſur connſance 
ge droit, and partly of the nature of a fine /ur conceſſit, only it is levied 
without proclamations, and executory by writ of Saubere facias ſeiſinam, 
as a fine ſur conc eſſit is. 

It is ſometimes uſed by the- tenant for life to ſurrender his or bet 
eſtate to him or them in the reverſion or remainder ; or to grant the te 
verſion after the death of tenant for life. | 

It may alſo be expreſſed in ſuch tine that the particular eſtate is in 
another perſon, whom the recogmiſor is willing to have the reverſion ot 
the remainder thereof. 

Seventhly, 
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| Seventhly, Of a Fine ſur Done, Grant & Render. 


A ſur dane, grant & render, is that which is called a double fine, as 
is before obſerved, being in a manner two fines (that is to ſay) a fine 
ſur conaſance de droit come cee, and a fine ſur conceſſit, both formed into 
one, whereby the cognĩſee after a releaſe and warranty made to him b 
the cogniſor of the lands contained therein, doth grant and render bac 
to the cogniſor the lands, &c, or ſome part thereof, and many times 
limiting thereby remainders to perſons that are ſtrangers, and not named 
in the writ of covenant : this tine is partly executed, partly executory, 
and as to the firſt part of it, is altogether of the ſame nature with a fine ſur 
conuſauce de droit come ces; but as to the ſecond part, containing a grant 
and render back (as aforeſaid), it is taken in law to be rather a private 
conveyance or charter between party and party, and not as a writ of 
judgment upon record. | HR | 

This render is ſometimes of the whole fee, and ſometimes of a parti- 
cular eſtate with remainder or remainders over, or the reverſion ; and 
tometimes with reſervations of rents with diſtreſs, and ſometimes with 
a grant thereof over by the ſame fine. ae 

Nete, A render muſt be made upon a come ceo ſur releaſe, or other fine 
executed. 5 | 

A fine was levied of an advowſon ſur conuſance de droit tantum, with 
a grant and render of the next preſentation to the conuſor, and of the 
ſecond preſentation to the conuſee, and ſo to preſent by turns; and this 
was held good. 9 Lig. Dyer 259. 

Aſſize for a rent charge, in which the caſe was thus, vis. buſband and 
wife were ſeiſed of two manors, and they by fine conveyed the ſame 
( inter alia) to the conuſee, by the name of two manors, &c. and he by 
the ſame rendered back to them an yearly rent of fiſty pounds, and to 
the heirs of the wife, and alſo rendered the two manors to them for 
their lives, remainder over in tail; the huſband and wife died, the rent 
deſcended to the plaintiff as ſon and heir to the wife, and he had judg- 
ment in the aſlize z and upon a writ of error brought, the error athgned 
was, that the fine was pleaded of the two manors (inter alia), by which 
it may be reaſonably intended that other lands paſſed beſides the manors, 
and therefore the aſſize brought againſt him alone, who was tenant of 
the manors, is not good, becauſe all the tenants of the land ought to be 
named ; this was adjudged a material exception; the ſecond error was, 
that the grant of the rent was void, becauſe the land was granted at 
the ſame time, and to the ſame perſon, and the grantee cannot have 
Loth ; but as to this it was adjudged, that the law ſhall marſhal it fo as 
to make the grant of both to be good; for in the firſt place the rent 
ſhall paſs, and then it ſhall be as a purchaſe of the remainder of the 
land in fee, which ſhall not extinguiſh the rent. Cre. Elia. 226. 

If a grant and render in a fine of land be immediately, in primo gradu, 
to ane that is no party to the writ, this is not good, but immediately, or 
in ſecunds gradu, &c, ſuch a one may take 3 as if two levy a fine, and 
the grant and render back again is to one of them only, this ia good 


enough, 2 Ci dnft. 5 14. Yu 
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or render the ſame to B. for life, or in tail, the remainder to F. in fee; 


' - ſame fine did grant and render the ſame lands to the huſband and wife in 


So if a writ of covenant be brought by A. againſt B. of the manor of 


D. and B. levied a fine to A. come ceo, c. in this caſe A. may grant 


and this is good as in a deed by way of remainder. 2 [»ff. 514, ro. 
Fines 111, 117, 118. 

. H. was ſeiſed in fee, as heir on the part of his mother, and he and 
his wife levied a fine to W. R. and L. R. with warranty, and then by the 


tail, remainder to the heirs of the huſband; they both died without iſſue; 
adjudged that the conuſees had once the eſtate in them, and that the fine 
and render was a conveyance at common law z and if ſo, then the ren- 
der made the conuſor a new purchaſor, and by conſequence the lands ſhall 
go to the heir of the part of the father. Saſk. 337. . 
The render of a tent, (if any be) muſt be to one of the parties to the 
2 and not to a ſtranger. Dyer 63, 69. 2 C. 69. in Lord Cromuuell: 
e. | 
. 1 man may not reſerve to himſelf a leſs eſtate by way of remainder 
than the fee; as if A. levies a fine of his land to B. and B. re - grants and 


renders it to A, forlife, this will be void. H. 4. 31. 34 Ed. 4. 36. 
Der 33, 34, 69. FN 3 22 
here may not be a condition or claũſe of re- entry for non-payment 
of rent inſerted in this kind of contract; and yet ſome hold, that a fine 
levied to one intail, upon a condition, with a remainder over, is good. 
7 op 6 Co. 33. 2 C. 69. in Cromwel's Caſe, Dyer 33, 69. See 
27 H. 8.84. Plow. 34. 24 E. z. 62. x ; a 
Whereby it ſeems a fine may be levied to one upon condition, with 
remainder, but not with re-entry. | 
In replevin the caſe upon the pleading was, a feoffment was made, 
rendering three pounds per annum rent, with a clauſe of diſtreſs, and the 
feoffor covenanted to make a further aſſurance of the land afterwards he 
levied a fine to the feoffee, with a render of three pounds rent; acjudged 
that he might avow for the old rent upon the feoffment notwithſtanding 
the fine; and that the render is not a grant of new rent, but a confit- 
mation of the old. Mezr 298. | | 
A fine upon a grant and render was levied in the reign of Ed. 4. and a 
ſcire facias brought, and judgment given, and a writ of ſeiſin awarded, 
but not executed; afterwards another fine ſur comuſance de droit come ces 
was levied of the ſame lands, and five years paſſed, and the writ of ſeiſin 
of the firſt fine being not executed, another ſcire facias was now brought 
to execute it, to Which ſcire facias the fine ſur cinuſance de droit was 
pleaded in bar; and the queſtion was, Whether it ſhould bar it, or not? 
It was inſiſied that it ſhould not, becauſe the firſt fine was executory and 
in cuſioia egi, by which it is preſerved, and a fine ſar conuſance cannot 
aſſect a thing executcry, for the eſtate ought to be turned into a right, 
otherwiſe it cannot be barred by ſuch fine z but the eſtate of him in this 
tirft fine is not turned into a right by the ſecond fine, and by conſequence 
not barred z beſides the „t, 4 H. 3. is a general law, and in the alfirma- 
tive, and therefore ſhall not take away the ſtatue of /illiam the Second, 
which gives the ſcire facias 3 but the court inclined, that the ſecond fine, 
— * years pailing, was a bar to the firſt fine not being executed. 
erch 194. a 
A render of a concord may not be of any other thing than what 
it is in the writ of covenant, unlcis it be cfa rent, or common iſſuing 
out ef it. 18 C, 4. 12. | But 


eſtate in the ſame land that paſſeth by the fine, or ſome rent out of it; 


t 
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Bout a fine may be (as hath been ſaid) with a render back again of me 


ſo that in this kind of fine there may be a reſervation of rent, a clauſe 
of diſtreſs, or nomine pane, and a warranty; and therefore if 4. leyy a 
fine to B. ſur conuſance de droit come ceo, Oc. and B. by the ſame con- 
cord grants and renders the land back again to A. for life, without im- 

chment of waſte, the remainder to C. the wife of A. for her life, the 
remainder to A. and his heirs z this is a good concord, and by this deviſe 
a jointure may be, and is oftentimes made for a woman, hae 

In replevin the caſe was, B. and G. levied a fine of the place where, 
Sc. ſur conuſance de droit come ceo, and the conuſee by the ſame fine ren- 
dered back the lands to B. in tail, reſerving a rent to himſelf; and alſo 


that if the tenant in tail ſhould die without iſſue, then the lands ſhould 


remain to G. the other conuſor in fee; afterwards B. the tenant in tail 
died without iſſue; it was a queſtion, whether the rent and the reverſi, 
on paſſed, it being by one finez and adjudged that both did paſs, and 
that it ſhould enure as ſeveral fines z but where a gift is made in tail, ren- 
dering rent to the donor, the remainder over in fee ; this being a deed 
is good reſervation of the rent, and the remainder only without the rent 
ſhall go to him to whom it is limited over. C. Eliz, 727. A LA 

And a leaſe for life or years may be made by fine with a render. The 
leſſee muſt acknowledge the land to be the right of the leſſor that is ſeiſ- 
ed ofthe land, as that, &c. and then the leſſor muſt grant and render 
the ſame back to the leſſee (that is conuſor in the fine) for life, or for a 
certain number of years, (as the agreement is) reſerving rent with clauſe 
of diſtreſs; and this is a good fine and a common deviſe for this purpoſe z 
but if the leſſor be tenant in tail, it ſeems this kind of fine will not bind 
the iſſue in tail. | 

And yet if a tenant in tail and M. do by fine acknowledge the land to 
be the right of a ſtranger, as that, c. and then the ſtranger (that is the 
cogniſee) doth grant and render the reverſion to the tenant in tail; this 
will be a good fine to bar the iſſue in tail alſo, and will likewiſe paſs the 
rent and reverſion to the tenant in tail alſo, Bro. Fines 118. 6 Co. 
33. Co. 76. pl. 435. Dyer 279. Perk. 5 629. 1 

To have a leaſe for years to bind a tenant in tail: the tenant in tail 
and the leſſee did acknowledge the tenements to be the right of one A. a 
ſtranger, who did grant and render the ſame fine to the leſſee for years, 
the remainder to the leſſor and his heirs; this was with proclamations - 
this is a good leaſe to bar the iſſue in tail. 44 Ed. 3. 45. * 

Huſband and wife levied a fine to the conuſee, 22 dy the ſame time 
granted and rendered to them and to the heirs of the huſband, and render- 
ed other part of the lands to the wife in tail, remainder over ; now there 
being a plain variance in this caſe, for after the whole was rendered to 
to the huſband in fee, then part to the wife in tail ; the heit of the hul- 
band brought a writ of error, and aſſigned this variance for error; but 
adjudged that there is no occaſion of a preciſe form in a render upon a 

e, becauſe it is only an amicable aſſurance upon record. 5 C. 38. 

Adjudged that where the way is tenant in tail by the gift of any of 
his anceltors, being ſubjects, he may upon a fine by grant and render 
ber the eſtate-tail ; but in ſuch. caſe it would be 8 for the co · 
nuſee to have likewiſe a grant from the King by expreſs words to enter 
upon the lagds, becauſe the fine upon a grant and render being only ex- 


ecutory, 


ecutory, it may be a queſtion, whether the conuſee may enter upon 
the poſſeſſions of the King without ſuch a grant. 7 Co. 32. 2 2 
Buy a fine with a render, a leaſe for years may be made thus alſo: if 
one that is tenant in tail within the 11th of Henry 7. accept of a fie 
Sur conuſance de droit come ceo, &c. and then by the has fine render back 
the land to the cogniſor for one hundred years 3 this will be a diſconti- 
nuance, and bind the iſſue by this ſtarute. 2 Leon. Caſe 205. | 
H. ſeiſed in fee as heir of the part of his mother, together with his 
wife, levied a fine to A, and B. with warranty; and A. and B. by the 
ſame ſine did grant and render the lands to the huſband .and wife-in tail, 
remainder to the heirs of the huſband : the huſband and wife die ſans i(- 
ſue ; andthe queſtion was, Whether the heir a parte paterna, or a part: 
materna, ſhould take the lands by this fine? It was argued, a por 
materna, that the ſeiſin of the conuſee is fiQitious ; for if the conuſee 
were tenant for years, the term would not thereby. be extinguiſhed; 
and that he is like to a ſurrendree of a copyhold, nothing but a mere in- 
ſtrument; and therefore that nothing was altered by the fine, but that 
the uſe and eſtate remained as before. But on the other fide it was ſaid, 
that the donuſee could not render if he had not the eſtate in him: and 
that the render was a re- enfeoffment; and of that opinion was the court, 
who held, that the eſtate was (by this fine) once put in the conuſee, and 
the fine and render is a conveyance at common law, and the render makes 
the conuſor a new 2 as much as a feoffment and re- enfeoffment 
at common law. Salk. 337. 


Of the Parts of a Fine. 


There are five eſſential parts of a fine, wiz. 
I. The original writ again the copniſor. 
2. The compoſition or King's licence to alienate the lands contained in tie 
| writ of covenar./. Ws fi. 
3. The concord. 
5. The foot of the fine. | | ; 
And to theſe may be added a ſixth part, if the fine be levied with 
proclamations. | | 


Firſt, As the original Writ. 


The writ of covenant is the uſual original writ, taken out by the cog- 
niſee or cogniſees againſt the cogniſor or cogniſors to the fine, for with. 
out an original a fine cannot be levied 3 yet a fine may be levied upon 
ge of right, or other writ whereby land is demanded or recovered. 
t begins thus : i | 

Glouceſterſhire, to wit. ComManDd that juſtly, &c. he perſorm, & 
to D. the covenant, &c, 

A writ of covenant lies properly upon a covenant in therealty, where 
one by deed grants to another, to acknowledge unto him by fine, certa" 
lands or tenements to him and his heirs z in which caſe the tee 
have a writ of covenant againſt the grantor to levy a fine of thoſe = 
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This writ of covenant is now become the only original now uſed to 
ground a fine upon, 2 a fine may yet be levied upon a gu jari: 
clamat, per que ſerwitia, rationali/ys «iviſys, warrantia charte, or up- 
on any writ of right, or other writ whereby lands, tenements or other 
hereditaments are demanded, ar may be recoyered in a real action; 


but the uſe of theſe writs are chiefly antiquated. 
Secondly, Ao to the Compoſition or King's Licence. 


The compeſition ot King's licence to alien the land, for which the King 
has a fine or ſum of money, which is called the King's filver. 

For this is properly that money which is due to the King in the Court 
of Common Pleas, in reſpect of a licence there granted to any man for 

fling a fine, and is part of the revenues of the crown. Vide 2 If. 511, 

Nate, That if the King's filver be entered and indorſed upon the writ 
of covenant by the clerk for that pnrpoſe, although the cogniſor dies be- 
fore the fine comes to the chirographer, yet this fine is good for the 
other two parts, vis. the note and the foot of the fine are but ab- 
ſtracts taken out of this. Brun Treat. of Fines 8. | I 

If the King's filver is not entered before the conuſor's death, the fine 
may be reverſed for error, 3 Mod. 140. but in 2 Lord Raym, 850. where a 
fine is acknowledged before commiſſioners in the county in the long wace- 
tion, and before the next term the conuſot dies, though u wurit of c 
nant was ſued out, nor King's filver entered, yet the Common Pleas will 
permit the conuſee to enter the fine as of Trinity term preceding. Vin. 
Abr. Fine (F. 6.6.) | * | 


Thirdly, As to the Concord. 


The cencord is the agreement between the parties that intends the le- 
vying the fine, wherein is declared how and in what manner the things 
contained in the writ ſhall paſs ; and as the writ of covenant is the foun- 
dation, ſo this is the ſubſtance of the fine, It begins thus, v. | 

AND the agreement is ſuch, to wit, that the aforeſaid A. hath achnow- 
ledged the tenements aforeſaid, with the appurtenances, to be the right of 
him the ſaid B. &c. | . 

The concord is the foundation or ſubſtance of the fine, or if upon this 
the King's ſilver is entered, although the conuſor dies afterwards, yet 
the fine is good, and the note and the foot of the fine are but abſtracts 
out of the precipe and concord by the chirographer. Vide 5 Co. 38, 43- 
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- Fourthly, Ar to the Note of 4 Fine. | 


The note is an abſtract taken out of the writ of covenant and concord 
by the chirographer before it be engroſſed. It begins thus: 
Cee BeTwzen A. B. Plaintiff, and C. D. Deforcient, 
to wit. &c. PE IS N 


Fiſthly, Hs to the Foot of u Fine.” 


3 I be foot of a fine is an indented piece of parchment, containing the 
| effect and ſubſtance of the fine: as the parties to the ſame, the thing 
| I granted, the day, year and place, and before whom the concord was 
made. It begins thus: | * 

Tuis is the final agreement, &c. . 

And this is called the foot, becauſe it is the laſt part of the fine. 

And when this is done, the fine is ingroſſed of record, and the in: 
dentures made by the chirographer, and delivered for the party to whom 
the cogniſance is made, 1 then the fine is ſaid to be ingroſſed. 5 C. 
38, 43. 2 fl. $14 h | 

The foot of the fine is alſo taken for all the caſual parts of a fine 
(that emerge from the writ of covenant to the caption of the concord) 
filed together. | W 


o 


Sixthly, As to the Proclamation made upon a Fine. 


Altho* proclamations made upon a fine are not the eſſential parts of the 
fine, yet they are a neceſſary adjunct; for upon every fine made ac- 
cording to the ſtatute of 4 H. 7. c. 24. they muſt be made, and being 
| _ they make a bar accordingly to what does paſs. Popb. 63. Me 
> 359 5 
And according to that flatute the chirographer or his deputy pro: 
| claims them in the court of Common Pleas every term. : | 
Theſe . proclamations were appointed firſt by the Stat, 1. R. 3-7: 
(tho* before that time, by the Fat. de finibus lewatis, fines were open- 
ly to be read at two certain days in the week, (by the diſcretion of the 
juſtices z) and by the Stat. of Rich, 3. fines at the common law have the 
ſame force they had before, and might be levied according to that ſta 
tute, or the common law, at the election of the parties. 
The proclamations were to be made four ſeveral days in each term, 
during four ſucceeding terms, by the Stat. 1 R. 3. 7. 4 H. 7. 24. 32 U. 


8. 36. 
| Bur by the Stat. 31 Elig. c. 2. fines in the Common Pleas ſhall be pro- 
claimed four times only, wiz. once in the term wherein the fine is in- 
grofſed, and once in each of the three terms then next following -- 
If any proclamation be made upon a Sunday it is error, becauſe iti 
not dies juridica. Dyer 128, | | 
' Proclamations are abſolutely requiſite to a fine ſur connſance de dr! 
come ceo, Qc. (but not to a fine ſur concefſr) for they make a bar 
ing to what paſſes, f 
f 1 Nele z 
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Nate 3 A writ of covenant was teſte 24 4pril 

which was in truth the 15th of April, and ſo the return was nine days 

before the teſte ; but this being a common aſſurance between ahd b 

the conſent of the parties, ſhall be amended, but not in other 

5 Cr, 45. Moor 571. S8. C. contra, that it is not amendable.' GJ 
Where the ſheriff is one of the deforceants, the writ muſt be direct 


A fine was, Hæc eſt finalis concordia fact', &c. a dis ſancti Michaelis 
jn tres Septimanas anno 10 Willielmi Tertii coram Thoma Trevor; 
« &c, & poſtea in craſtino Sanctae Trin* anno primo Ariz conceſs* & 
« recordet? coram juſticiariis ejuſdem, &c.** The queſtion was, of which 


e in which the concord was made, and of which the writ of covenant was 

4 returnable z for the concord is the complete fine, but the cenceſſ. recor- 

s dat. is only leave to inrol it. 1 Salt. 341. 6 Co. 68. Hab. 330. 
- Vent. 47. | iy ; ' 3 ty 

m | | | 

2. In every fine (as before obſerved) there is a ſuit ſuppoſed wherein the 


party that is to have the thing is called the plaintiff, and ſometimes the 
ne conuſee or the recognizee z and he who parts with the thing is called 
d) de deforceant, and ſometimes the conuſor or recognizor. Vide Blackft. 
Com. v. 3. 174. 


Any perſon male or female, body ſole or corporate, that hath capacity 


to grant, ot is able to be grantor by a deed, may levy a fine and bea 
conuſor therein. | 1 8 
But there are certain perſons prohibited by law, which the judges or 
the commiſſioners that take the conuſance of fines 1 not to admit or re- 
ac ceive, and yet if they do admit them, and a fine be levied by ſuch per- 
ing ſons, the fine is good and unavoidable. Fieri non debet ſed ſachum walet : 
* and of this ſort are madmen, lunaticks, * willains, ideots, men that hav 
the lethargy, doting eld perſons that want diſcretion, drunken men, an 
men that are forced to it by threatning, impriſenment, or the like; alſo 
ſuch as are born blind, deaf and dumb; but a man that becomes ſo 


7. ocidentallj may be received, and ought not to be refuſed, | £ 
en- Aſo perſons attai nted of felony or treaſon ought not to be received to 
the ler y a fine 3 but ſuch perſons being admitted to levy a fine, the fine will 
the be good againſt all perſons but the King and the lord of whom their 
ta» nds whereof the fine is levied are held for their times. Vide Caſe of 
levent verſus Winning. 1 Will. Rep. part 2. p. 219, _ 3 
em, Alſo infants ought not to be received to levy a fine; and yet if an in- 
2 H, ant be admitted to levy a fine, and he does not avoid it by writ of error 
uring his minority, (as he may if it be not a fine ſur grant & render in 
pro- al ot for life) the fine will be good for ever againſt him and all others. 
s in- And if he dies during his nonage, before he hath avoided it, it ſeems 
beit can never avoid it; and yet upon this point the Judges of the 
it is | E | | 
This is true ſtri&tly at law ; but where a manconveyed lands b fines, at 
dru! coveries, under 9 6 and by — inquiſition was oth be a Naa. the 7 — 
con - v, ft afide, and the purchaſer only allowed the money be had aQually paid. 
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ed to the coroner, otherwiſe it is not good, O. Elie. 300. IS 


term this ſhould be a complete fine ; adjudged it ſhould be of that term 
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Kinds of Deeds. 
Common Pleas have been divided on a ſolemn argument z and of this 


Juſt. Ded. in 19 Fac. made a Quære. 


The law makes a diſtinction with reſpect to an infant, between mat 


| — record, and matters in fait, the latter he may avoid either before 
or a 


ter he comes of full age; but the former only during his minority, 


| becauſe matters of record, as fines, Qc. are judicial acts, and taken by 


a court or a judge, and therefore the nonage of the party to avoid the 
fame ſhall be tried not by the country, but by inſpedtion of the perſen of 
the infant by the judge, which cannot be done after his full age z but if on 
a writ of error, brought by the infant to reverſe the fine for his nonage, 
f thereof is made before he comes of age, and he afterwards dies 
fore the fine is reverſed, his heir may reverſe it, or if he comes of 


full age before the reyerſal is complete, it may be reverſed after his full 


age. v. Lit. 131. 4. 380, 6. Cre. Jac. 230. 2 Inft. 483. Bac. Abr. 
rial (D). Black. Com. 332. Hil. Sbep. Touch. 7. | 

If an infant or feme-covert be to take by fine, he or ſhe needs not be 
94 56s as when they are conuſors in a fine. 24 Ed. 3. 62. 3H, 

41. | 
Perſons who by our law were accounted civilly dead, as monks, 
friars, and the like, might neither be cogniſors nor cogniſees in fines, 
nor would a fine levied by or to any of them be good. 22 Ed. 4. 4. 
15 Ed. 4. 21. 19 Hl. 6. 25. 5 H. 7. 25. 

And a fine ſur conuſance de droit come ceo, c. may not be levied to any 
perſon, but to one that is party to the writ of covenant z yet a vouchee 
after he has entered into the warranty to the demandant, it is ſaid, may 
confeſs the action, or levy a fine to the demandant; for he is then ſup- 
poſed to be tenant to the land. 

So a fine or releaſe from the demandant to the vouchee is good, and yet 
they are not parties to the writ z but a fine levied by the vouchee to 2 
ſtranger is void. 3 Co. 20. 7 Ed, 4.13. 5 H. 9.40. 

Corporations civil, that have an abſolute eſtate in their poſſeſſions be- 
longing to their corporatiaps, as a Mayor and Commonalty, &c. may 
together and with a joint conſent levy a fine of the land belonging to 
their corporations, as à ſingle perſon may do; but no one of the corpo- 


ration, tho? he be the head thereof, nor any of the members, without 


* 


the general conſent of the whole corporation, can levy a good fine. 

Alſo Biſhops, Deans, and Chapters, Heads and Fellows of Col- 
leges, and ſuch like, who have an eſtate of freehold in Eccleſiaſtical 
lands in right of their churches, Oc. are forbidden and reſtrained by di- 
vers acts of parliament from levying any fines of their lands belonging 
unto them z but of the lands ſuch perſons have in their own right, they 


may levy fines as other perſons may do. 21 Ed. 4. 12. Plowa. 11, 78, 


122, 124, 538, 575. 11 Co. 78. | 
The Queen may levy fines : analien who hath purchaſed land cannot 


levy a fine if the court perceives it, but if the fine is levied it is good 


and ſball never be reverſed. Denſb. R. on Fines 13. 


Alſo women that have huſbands ought not to be admitted alone without 
their huſbands to levy fines, and yet if ſuch a woman alone levies a fine 
of her own land which ſhe has in fee-fimple, and her huſband does not 
avoid it (as he may if he will) by writ of error, entry or otherwiſe dur- 
ing his lifez or after her death during his own life, if he be tenant by 


the courte!y ; this is now a good fine, and will bind her and her * 
| or 
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ar ever, except ſhe be an infant at the time of the fine levied, and her 
huſband happen to die during her minority ; for then in that caſe if it be 
not a fine ſur grant & render to her in tail or for life ſhe may avoid it dur- 
ng her minority; but if the coverture continues unto her full age, in 
hat cafe ſhe cannot avoid it except her huſband joins with her in it, but 
lhe huſband and wife ought to be received together to levy any ſine of 
ber land. „ tes 10-49 e 2520 30 wok. 1d | 12-08 
He who has an eſtate in fee-ſimple in land in the right of his wifey is 
orbidden to levy a fine without her. Stat. 32 H. 8. c. 36. 28. 
The perſons that levy a good ſine muſt be ſuch, and muſt have ſuch 
an eſtate in the land as they are not prohibited by any law to levy the 
foe, otherwiſe the fine will be void, | WES | 
But ſuch perſons who are outlawed, or waived in perſonal actions 
ly, may levy a fine. n LEDs) eh 4G. 
Alſo he that has an eſtate of the King's gift or proviſion, cannot levy 
n good Oi of it to bind the King, or to bind the iſſue in tail, by 32 
8. c. 28. ; | e Ts ©! 15 
Alſo a fine levied by the heir that is an intruder upon the King's poſ- 
lion, is void. 1 H. 7. 5. 24 Ed. 3. 05. | "iT £4,200 00296 
A jointenant, tenant in common or partner, may levy a ſine of the land 
held by him, to a er or to another jointenant, tenant; in com- 
N 1 or partner. 26 H. 8. 9. Dyer 69, 334. Plow. 338, 378. 11 Ed. 
Alſo tenant in fee-ſimple, in remainder or reverſion, o. 
Tenant for life, it is ſaid, may levy a fine ſur grant & releaſe of the 
Ws bs 200 "i life, to hold to the cognizee for life of the tenant 
for life. 44 Ed. 3. 36. TIF - | 
But if the eſtate be larger, it is a forfeiture of his eſtate. . 4 H. 7, 
\y o. ; : . stung 9 
00 ſo the law is the ſame of ſuch-fines by tenant in tail after poſſibi- 
ty, tenant in dower, or by the courteſy. 39 Ed. 3. 16. | 
But it ſeems to be no forfeiture of a rent. 2 H. 5.7 


Any perſon who has a capacity to take by deed of grant, fo as to be 
* grantee, — — in a fine. 

So any man or woman ſole or covert of full age or under age. 

Any mad or lunatick perſons, ideot, or men de non ſane memorie, 

So any perſon in or out of priſen, or beyond ſea. ; 

Any perſon attainted of felony or treaſon, or outlawed in a 
action, a baftard, clerk, convid, an alien; any of theſe may be a yoo 
cognizee, and take by a fine as well as by a deed; and a fine levied t 
any ſuch perſon will be good. 5 Ed. 3. 9. 3 H. 6. 42. 24 Ed. 3. 6. 

So corporations ſpiritual and temporal, civil or corporal, may be cop. 
nizees in fines, But before the ingroſſing of ſuch a fine, there goes a. 
ways a writto the Juſtices of the Common Pleas, quod permittant finem ill 


Is | 

A fine ſur cognuſance de droit come ceo, Qc. may not be levied to aj 

you but to one who is party to the covenant z yet the vouchee afte 

e has entered into the warranty to the demandant, it is ſaid, may cor 

feſs the action, or levy a fine to the demandant, for he is then ſupp 
ed to be tenant to the land. 

So a fine or releaſe from the demandant to the vouchee is good, and 

| yet they are not parties to the writ, But a fine levied by the vouchee to 

A ſtranger is void. 3 C. 29. 7 Ed. 4. ty $ H. 

y 


40. 
If an infant or feme-covert be to take ne, be or ſhe needs not le 
examined, as when they are cognizors. 24 Ed. 3. 62. 3 H. 6. 41. 
But ſuch perſons as are civily dead, as friars, monks, and the like, cu- 
_ be conuſees in a fine, and therefore a fine levied to ſuch perſons i 
V L . 


By what Names Cognizors and Cognizees may give and tak 
| in a Fine. 


The cognizors and cognizees in fines ought to be rightly called by tber 
names of baptiſm and ſurname, : 
And if there be two of one name, it is moſt proper and ſafe to diſtin 
guiſh them by the diſtinction of elder and younger, and the like. 
But Kings, Queens, Princes, Dukes, Marquifſes, Earls, Viſcount 
or Barons, are ſeldom named by their ſurname, but by their chriſtua 
name and dignityz as, George the ſecond King of England, &c. F 
| derick Prince of Wales ; John Duke of Lancaſter, &c. EO 
But Knights, Eſquires and Gentlemen, are called by their chriſt; 
name and ſurname, together with their additions of honour: as A. B. Zo 
C. D. Kat. E. F. Ee. G. A. Gent. &c. | | 
And the addition of Biſhop, Dean, Prebendary, &c. it is ſaid, are 
ther uſed out of courteſy, than neceſſity, for the fine may be good vit 
out them. 21 £4.4.8. 1 Af. pl, 11. 7 H. 4. 22. 14 U. 6. 15 
Brownl. 30. But they are uſually named by their local titles 3 as Thom 
Archbiſhop of Canterbury, Primate and Metropolitan of England; J. 
Archbiſhop of York, Primate and Metropolitan of all England; Kr 
Biſhop of Wincheſter, Ec. Edvard Dean of the Cathederal 1. 
| St. Pa 


"oy 


| | ö 
gt. Paul, London ; WiHiam one of the Prebends of the Cathederal Church 
of the bleſſed St. Peter, Weſtminſter, Ofc. | 1 
A corporation or fraternity muſt be deſeribed by the very true name of 
che corporation as it is named in the patent, charter foundation of 
it. 11 H. 4. 44. 12 H. 4. 2. 7 H. 6. 27. 37 H. 6. 29. 9 
Some ſmall difference in the name, it is ſaid, will not hurt; #3 Mare 
ery for Margaret, Agnes inſtead of Anne, inet 
Yet a fine levied to A. and Sibel his wife, where her right name was 
Iſabel, was held void. 1 Aff. pl. 11. Bro. 344. 
But if a fine be levied by a man and his wife, and the wife is named 
wrong, it is ſaid this fine ſhall bind her by eſtoppel. Bre. 344. | 
Yet ifa woman has two huſbands living, 1 with her ſecond acknow - 
ledges a fine by his name z this fine it ſeems is void. 5 
Bur if a woman levies a fine with her right huſband, and by a wrong 
chriſtian name, ſhe is concluded by ſuch ſine, and cannot avoid it dur- 
ing her life. Bro. Fines 19. 1 Aff. pl. 7. 7 H. 422. | | 
If a feme-ſole after the teſte of the writ of covenant, & dedinus po- 
eaten, takes the cognizance of a fine of her, and before the day in 
after BW bank to record and ingroſs it, marries, yet the fine ſhall be peter yr! fin 
cos. corded by the name ſhe had when ſole. 
pp But her death at ſuch time will make the fine void, 


, Und | 

dee to | | 
Of wha. Fines may be levied with Reſpect to the Eftate 

2 of the Parties. F 

c. | 


If either the cognizor or cognizee at the time of the fine levied be 
ſriſed of any eſtate of freehold in fee-fimple, fee=tail, or for life, in poſ- 
eſſion, reverſion, or remainder, whether the ſame be by right or wrong, 
rn 1 7955 Ws | | | 

therefore if one that is ſeiſed © in fee-fample, or fee-tail, 
eneral or ſpecial, levies a fine ng 121 
- | 


So if a franger levies a fine to him of this land, this is a fine, 
So alſo a fine levied by or to a tenant for life of the lands he ſo holds, 
i good in this reſpect: but he muſt take heed of a forfeiture in this 
iſez for if a tenant for life levies a fine ſur connſance de droit come ceo, 
2. to a firanger, or levy a fine ſur grant & releaſe to a ſtranger, to 
bold to the conuſee for a longer time than for the life of the tenant 
.o: WW life; however in this caſe the fine be a good fine, yet this is a for- 
cure of eſtate of the tenant for life, whereof he in reverſion or re- 
Wunder may take preſent advantage. 
And yet if ſuch a tenant for life levies a fine ſur grant & releaſe, to 
iold to the cognizee for the life of the tenant for life, or grant his eſtate 
J ſuch a fine to bim in reverſion or remainder, or by fine grants a 


e of the land for longer time than for his own life z, in theſe | 
7 ales the fine is good, and Gare. no forfeiture of the eſtate of the 
1% fu for life. | 


* 


* 


I 
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vied by his anceſtor, being tenant in tail, althoꝰ neither conuſor nor co- 


do, it will not bind the ſucceſſion, 11 Ce, 78. 


| ler of the King, ought, not to levy a fine of this land, for it i 
VO 


So likewiſe if a fine be levied to a tenant for liſe by a ffranger, who 
thereby acknowledges all his right to be in the tenant for life, and releaſes 
and quits claim to him and his heirs, and goes no further: this is a 
fine, and no forfeiture of the eſtate of the tenant for life z for his — 
is changed thereby, and it may enure to him in reverſion; but if the 
ſtranger ſays further in the fine, come ceo qu'il ad de fon done, this is 1 
forfeiture. Shep. Touch. 13, 14. Cites Stat. 27 E. 1. c. 1. 41 Ed. 
14. 44 E. 56. 39 E. 3. 16. 17 Ed. 1. 62. 24 E. z. 26. 1H,, 
22. 2 Co. 56. 9 G. 106. | 

But if neither the cognizor nor cognizee be ſeiſed of any eſtate of 
freehold in poſſeſſion or reverſion of the lands whereof the fine is levied 
at the time of levying the ſame, but have only a leaſe for years, or wt þ 
much, the fine is void, and no force as to any ranger z however it may 
be good between the parties by way of Eftoppel. 

And therefore if a leſſee for years, or a Helles, or one that hath x 
right only to a remainder or reverſion levies a fine to a franger that hath 
nothing in the land; this fine is void, or at leaſt voidable, as to and by: 
ſtranger thereunto, and he that hath cauſe may ſhew that the freehold 
eſtate and ſeifin of the land was in another — and at the time of the 
fine levied, and that partes finis nibil babuerunt tempore levationis finis 
and by this avoid jt, oo SO 

And yet a wouchee after he hath entered into the warranty may levy 
a fine unto the demandant, but not to a franger. 

And a diſſeiſor may levy a fine to a franger that hath nothing in the 
land and this is a good fine, for he hath the fee-fimple by wrong in him. 
Alſo the iſſue in tail may be barred by way of eff:ppel, by a fine le- 


nuſee have any eſtate of freehold in the land, Shep. Touch. 14. cites 5 
Co. 123. 3 Co. 88, 93. C. Lit. 251. 3 H. 7. 9. 5 H. J. 41. 2 
og ry” _—— ; 10 N b . 
or a fine may evied of a right in futur> or of a poſſebitity, and 
will be ſufficient to bar the iſſue in tail. 5 Ce, 50. a. + ane 
A jointenant, tenant in common or coparcener, may levy a fine of his pan 
to a franger, and this will be a good fine. , 
And ſo alſo it ſeems may one cobarcener or tenant in common to another. 
One fingle member of a corporation aggregate of many cannot levy 
fine of the lands of the corporation, as the Mayor or Maſter of a Col- 
— cannot levy a fine without the Commonalty, or his Fellows, &c. 
ut ſuch perſons may levy fines of the lands they are ſolely ſeiſed in 
their own right, as other men may do, | 
Such as have eſtates of freehold or ecclefioflical lands in the right of 
their churches, houſes, Ec, as Biſhops, Deans and Chapters, Prebends, 
Parſons, and the like, may not levy a fine of ſuch lands, for if they 


He that has an eſtate of fee-ſimple in lands in the right of his uiſe, 
ought not to levy a fine thereof without her; and if he does, ſhe and 
her heirs may avoid it after his death, © | 

But if ſhe ſuffers five years to paſs after the death of her huſband 
without entry or action, ſhe and her heirs are barred, 

Alſo he that has an eſtate of lands given in tail by the King, or by tht 

id againſt the ĩſſue in tail and the King. AIC 


* 


et. 


— 
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Alſo he that has an eſtate of /ands that are probibited to be ſold by as 
e parliament, ought not to levy a fine of ſuch land. | 


Alſo ſhe that hath an Hate of lands of her Hub,, or of any of his 
anceſtors aſſured to her for her jointure, dower, or in tail, by the means 
of her huſband or any of his anceſtors, may not levy a fine of this 
land; for if ſhe grants a greater eſtate than for her own life, this work- 
eth a preſent forfeiture. Shep. Touch. 14, 15. cites Stat. 32 H. 8, c. 


28, 36. 12 Ed. 4. 12. 6 Co. 55. Bro. Fines 121, 5 Co 3, 4. Stat. 


1 H. 7. c. 20. 
Tho a fine levied by leſſee for any or at will, be void, yet it is 
otherwiſe by one having a defeafible right, Wil, 520. 8 55 | 
A. ſeiſed in right sf his wife of a ſhare in the New-River water in fee; 
they both make a mortgage by way of leaſe for one thouſand years by 
deed without a fine, reſerving a pepper-corn rent, The huſband died, 


upon which the wife received the profits, and paid the intereſt. The 


mortgagee brought his bill to forecloſe the wife; it was held, that there 
ought to have been a fine, it being the wife's inheritance, and there- 
fore ſhe was not barred, 2 Wil. 127. | 
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of what Fines may be levied with Reſpert to Things. 


A fine may be levied of all things avhereof etther a precipe quod red. 
dat, or @ præcipe quod faciat, or a præcipe quod permittat, er à præcipe 
uod teneat, hers it may be levied of things ecclefialical or temporal 

at are inheritable and in eſſe at the time of the leyying of the fine : ſo 


u lief of an 


* onor, Warren, | Common of Eſtovem, 
lanor, 3 I Hundred, 
Stoke, 1 Way, 
nd, View of Frankpledge, | Ferry, 
Irony, Waif, 1 Franchiſe, 
aſtle, , Stray, Liberties, 
Meſſuage, | Mill, Privileges, 
Cottage, Toft, | Seigniory, 
Meadow, Curtilage, Reverſion, 
Paſture, Dovehouſe, I Toll, 
Wood, Garden, | Stallage, 
Underwood, Orchard, Picage, 
Chapel, Land, Pontage, 
River, I Felons goods, | Acquittal, 
Chauntry, Felo's de ſe, Services, 
Parſonage, Fugitives, Portion of Tithes, 
ReQory, Perſons attainted, Oblations, | 
Advowlſon, Perſons outlawed, Obventions, 
Vicarage, Deodand. Corodies, 
Tithes impropriate, | Hoſpital, | | Offices, 
Eftovers, Furzes, Barn, 
F ol 7 Heath, | Stable, RE 
_  Corody, Moor, Malthouſe, 
Office, Reedy Ground, Brewhouſe, a 
Piſcary or Fiſhing, Rent Marſh Land whether 
Chace, I Common of Paſture, Salt or Freſh 


Park, Common of Turbary, | Alder Ground, Sc. 


To theſe may be added ſbares in the New River water, whereof fines 
are levied by the deſcription of ſo much land covered with water z and 
when a fine or recovery of theſe ſhares is neceſſary, in reg{rd the New 
River runs through the ſeveral Counties of Hertford, Middleſex, and 

London, there muſt be three ſeveral fines or recoveries. Q, Peere Will. 
128. © Where money is agreed to be laid out in lands, to be ſettled in 
4% tail,” 2 fine cannot be levied of the money, but decree of a court 
F* of equity can bind it as much as a fine alone could have bound the 
land if it had been bought and ſettled.” 1 P. Will. 130. but where 
the eſtate-tail is of ſuch a nature as would require a recovery, and the 
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remainder but a chance for the eſtate, as the tenant in tail may 
happen 8 the recovery ſuffered z or in a vacation when a 
recovery cannot be ſuffered, a court of equity, whoſe buſineſs it is to 
zid the intent of the party, will not, in violation of fuch intent, de- 3 
cree the payment of. the money to the tenant in tail, but decreed it to _ 
de lad out in che purchaſe of land to be ſettled according to the direc , 
tion of the , in order that the chance of the remainder-man may 3 
be i P. Will. 471. 485. This doctrine was fully diſcuſſed, 
all the caſes relating to it, in the caſe of Pultney and the Earl of 
Darlington, heard before the Lord Chancellor Bathurft, and reheard be- -. = 
fore Lord Chancellor Thurlow in Michaelmas term 1778. Vide Hil. | 2 
Shep. Touch. Vin. Abr, Title Fine ( B. a.) 2 1 
A ſine may be of a rent-charge which had no being before, or of a __ 
chief rent, or other rent which had a being before, but not of an annuity, _— 


Of what Fines may 251 be levied, with Reſpect to Things. 1 N 


But a fine levied of ancient demeſne lands will not be good. 32 H. Þ 
8. c. 7 8 G. = þ But ſee the Stat. 11 & 12 . 3. c. 14. „ 
Fines levied of any lands prohibited to be ſold by act of parliament, AF 
gre void. Stat. 32 H. 8. c. 36. & 28. | | 


<I> 7 


By what Names Things muſt be expreſſed in Fines. 


Certain and apt words muſt be uſed to expreſs the things to | words, 
the fine ; for a fine levied de. texemento, or de ne - = 
diobus tenementis, is void, or at leaſt voidable for error, becauſe of the 
uncertainty of the words. Cre, Elis. 196. Leon. 88, 1 
For the proper words to expreſs a tenement or hereditament in a ſine 
is Meſſuage, as of one Meſſuage, or two Meſſuages, c. 1 
One manor may alſo be parcel of another manor, and paſs by the Manor. 
name of that manor. 20 /. pl. 54. 3 > 
A manor may paſs by his proper name without naming the town' or 
3 es herein it lies ; as de manerio de D. cum pertinen. 
19 Ed, 4. I: {inns 
Other things may paſs in fines by the ſame names are granted in 
deeds as de ſcit, ambit? & — nu — 2 ſcit. mane- 
54. coania do Dries; wateadate Þ - N _ 2 
Alſo a cafile, bonour or hundred, may be parcel of a manor, and paſs by Caſtle, bo- 2 
the name of the manor whereof it is parcel z or it may paſs by its own 20ur hun- 
proper name, as Of the cafile of A. with the a urtenances, or Of the . os 
ae een 
rev 0 may y the name of a reverſion, or by the 
name of the land itfelf. 43 Ed. 3. A e 1 
A foldage may paſs by the name of D. ** Libertate unius faldagii Foldage. 
curſu ovium, cum pertinen” in F.“ or De libero faldagio oviurm cum 
pertinen' in F. or ( De libera faldi,” | * 8 
Demeſnes, Rents, Seigniories, Courts, Pleas, Oc. whereof a manor Demeſaes, 
conſiſteth, paſs by the name of mannerium cum pertinentiis, 3.85 &c. 
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"View of . 1 le and ſuch like things, ma 3 b — 
_ f frankpledge, eech. y paſs by own 


e names, as of a view of franxpledge, o and chattels waived, of 
4 felons, fugitives, outlawry, put is exigend', Felo*s de ſe, deodands, trea- 


ſure-trove and ſtrays, with the appurtenances in M. 13 8 
Preſentati- When a fine is but for the preſentation to a church only, it muſt be of 
on. the ad vowſon of the vicarage of the church of S. and not with the appur- 

tenances, | 45 
Vicarages And of vicarages endowed, the writ muſt be of the advowſon of the 
endowed. yicarage of the church of S. and not with the —ů— 
Not endow- And where the vicarage is not endowed, it muſt go under theſe words: 
ed. of the advowſen of church of 8. 
Parſonages, And parſonages, reQories, advowſons, vicarages and tithes impropri- 
Rectorics, ate, paſs not by the words, © of the advowſon of the church,” but by 
* this, ** of the rectory of the church of S. with the appurtenances.” 
Highwood. Highwood and underwood may paſs by the general name of weed, 

as of twenty acres of wood, 
Houſe-boot, - Houle-boot, hay-boot, and plough-boot, by the name of eſtovers, u 
Hay-boot, of reaſonable eſtovers in wood, wis. in ten acres of wood of the ſaid 
Plough A. in D.“ | 
boot. thr | 
Fiſhiog. A fiſbing may paſs by the name of ſeparali piſcaria in de S. 
Foliage A foldage — by the name of de /ibertat. — & curſu 


Hong, . © 
A chapel or hoſpital will paſs by the name of a meſſuage. 13 A. 2. 


% 


. So by the name of a meſſuage with the appurtenances, may paſs a 
cur- houſe, with a ſhop, curtilage, garden, orchard, alſo a dove-houſe and 
dinge, gar- mill, as parcel thereof. Brad. lib. f. c. 28.4 1. Play, 169: 170, 171, 
Leu, Kc. o by the name of cottage, a toft, a chamber, a cellar, c. may paſs, 
"yy charn- and yet theſe alſo 1 N alone by their own ſingle names de uno ne- 
ſuagio, uno curtilagio, Ic. 
11 N of one intire thing may paſs by the words, ** Of one moiety, third 
ies things. _ or of two parts in three parts to be divided,” as the caſe requires. 
8 o, © Of the moiety of all the tithes of corn and hay of the land 
f + © called F. with the appurtenances in H.“ ; 
„ But if an intire thing, as a manor or meſſt be parted ; as if the 
vided. manor of S. be divided into two parts, and the diviſion be made ſo as 
that the manor for that part be not extinR, and a fine is to be levied of 
part of it, it muſt paſs by the whole, as of the manor of S. a 
So if a Medſuage and twenty-three acres of land be parted,” the 
Mcfſuage, patt divided may paſs by the name of one meſſuage and ten acres of 
&c. divided. od. and not, Of a moiety of one meſſuage and twenty-three acres 
land,” | 25 
Mill is good without adding wind, or water or corn, yet the latter is 
moſt uſual. 44 Ed. 3. 13. | 
„ Land may be demanded by a certain number of acres, as of ten acres 
demanded. / land, venty acres of meadow, twelve acres of paſture, &c. or by the 
| certain meaſure of the ſuperficial quantity thereof; as, De aa, 
% carncata, bovata, virgata, acra, roda, furlingo tertæ, c.“ 
Wood, &c. In ice manner Boſcus, Subboſcus, Bruera, Mora, Juncaria, Mariſcus 
_ © Alentum & Ruſcaria, may bedemanded by their n of acres 


16 Af, 9. Turbary 


Mill. 
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Turbary may be demanded by the name of Mora. | | Turdary. . f 
Rent by the number of the things, or that which is to be rendered z as Rent. 

ten pounds, ten marks, twelve ſhillings, ſixpence, &c. 21 Ed. 3. 44. 3 

| ut Note 3 That it is uſual in fines to comprehend more numbers of More acres 
acres than are intended to paſs ; and this will not hurt, for in ſuch caſe 


no more ſhall paſs than what is intended and agreed upon between the intended to 


4 | ies. Poph. Rep. 105, | Tap 22 9 
And every thing excepted ought to be certainly named, but it needeth things 2 
not to ſay cum pertinentiis after the thing excepted, 40 Ed. 3. 35, — | 
79 * ; 1 , | | | 4 
4 he Order of placing Things in Fines. | | 


d, Many of theſe may be granted together in one fine; as fift 
four tofts, five hundred acres of land, and fifty ſhillings of rent; aa 

* occaſion requires. Fa | : = 4 
id So of a dove-houſe, three gardens, two pounds fix ſhillings and fours - 
ce rent, and of the rent of four capons, one pound of wax, and the 

ike all in one fine 3 Co. 45. 6 Co. 67. 7 Co. 38. | . 
Where the original writ is of many things, they muſt be expreſſed Words for i 
thus: Suppoſe it were of a manor, houſe, reQory, 2 the divi 
Firſt, Of one manor z Secondly, Alſo of a reQory z Thirdly, And alſo of things 2 
of a meſſuage : for the fourth thing, And likewiſe ; for the fifth, More- 7 
over ; for the ſixth, And furthermore ; for the ſeventh, Aud likewwiſe; and "I 
for the eighth, And moreover z and if there be more, then to begin again. 
- The nature and quality of the things muſt be obſerved; as land, 
meadow, paſture, oc. and the place where they lie, 43 4 
5, The more worthy things muſt be put ff z as a caſtle before a manor, a . 
- manor before a meſſuage, a meſſuage before land, arable before mea- 
d 


dow. Plæw. 168, 7 H. 6. 39. | | 
Things general before things ſpecial; as before meadow, paſture, 

: wood, heath, marſh, Sc. muſt be placed land, chat being the genus * 
thereto. 3 * F 
So Boſcus muſt precede Alnetum, Salicetum, &c, as wood is the ge- 


c nus to wood-ground, | 

$ For the placing of particulars in a writ of covenant is in all things as 

f jn a præcipe quod reddat of lands, 

, | 

f . 

. \ 

8 | 
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: And for this there is a rule in the regiſter (Reg. Orig. fo. 2.) which iy 
thus ſet down after this manner. Wer AT. Fo a! e 
_ Juaginis, = un, endinum, unbare— dion, re 
—_— Me Toft Mo Cu Gar 2 
8 . 1 ture, cas, ra ; f 
= „ Ire -  Faſ - Boſ Dru Mora. | 
| ria, cus, tum, caria, | dickut, 
1 Funca Mariſ Ale Pi Red Sectare 
= Priora | | 
= Theſe monkith ryhming lines appear to be intended to aſſiſt the me- 
mory. Hail, Sbep. Fourh, 13. 5 . 


Alſo, **. intire things muſt be ſet down before their parts “ as, De 
«© manerio de C. medietat. manerii de B;. cum 1 vn reg Sc. i 

Farts of things excepted, muſt ſucceed thoſe things out of which 
« they be excepted 3“ and if there be divers parcels in one writ, that 
parcel out of which the exception 1s to be ought to be laſt placed 
as thus, De manerio de O. cum pertinen, in C. except uno meſſua- 
«© gio, duobus acris terræ et advocatione de ec de C. c.“ 
Regiſt. Orig. fo. 6. 1 2 

And yet if this order be not obſerved, but the things be otherwiſe 
placed in the writ, if it be ſuffered to paſs, the fine will be good enough. 


I Of naming the Places where the Things lie. 


I be county, town, pariſo or hamlet, where the things lie that are in- 
i'll tended to paſs by the fine, ought to be certainly named. 

| A fine is good altho? it name the lands to lie in a hamlet, or in a town 
decayed ; but it is | gs to name the town wherein the hamlet is, and 
that with addition for diſtinction, if there be divers towns of the ſame 
name in that county. | 

If there be two towns Walter and Street in the pariſh of Street, and 
a fine is levied of ſuch lands in Street ; in this caſe the lands in Walton 
will not paſs by this fine, Walton being a diſtinct town or village by 
itſelf; and although Street, the pariſh, comprehends both, yet in the 
fine the lands in Walton ſhall not be ſaid, to be comprized, unleſs Wal- 
ton had been a hamlet of Street, and the fine had been levied of lands 
7 the pariſh of Street, then all would have paſſed well enough. Cre.” 
Fac. 120. 

Ik there be divers owns of one name in the ſame county, it is beſt to 
make an addition for diſtinction. 

If a manor extends itſelf into divers towns, as A. B. C. it is the beſt 
and ſafeſt to name all the towns, or none of them at all z as of the manor 
of S. in A. B. and C. or of the manor of 8. e for if 
any of the towns be omitted, none of the manor in that town will paſs z 
but it ſeems that if the manor be only named, and not ſaid in what 
town it lies, the fine may be good. 9 Ed. 4. 6. 

Alſo where divers manors be of one name, with diſtinction of North 
and South, as North 8. and South 8. it is good in all the PR 
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r fie to expres which of the manors is intended to be paſſed. Cre. 
Eliz. 196. ro. Fines 44, 91. He MER 


Of the Præcipe and Concord of a Fine. | 


The precipe is an abſtraRt of the writ of covenant, and is a title to 


the concord, being placed before it in the nature of an exordium or in- 


troduction ; wherein are recited the parties names, parcels, &c. as in 


Wu 
What the concord is, is mentioned before. = | 


The concord or agreement may be made of an efate in ſce-finple, ſee- 


tail, for life or for years ; it may be alſo of divers remainders, and 


to them that are no parties but ffrangers to the fine; it may be alſo 


fingle or double, with a render back again in ſome eſtate of the ſame land 


or ſome rent out of it z ſo a concord may have in it a reſervation of 


rent, a clauſe of diſtreſs, or nomine pœnæ and a warranty. 


And therefore if A. levies a fine to B. ſur conuſance de droit come ceo, 
Sc. and B. by the ſame concord grants and renders the land back again 
to A. for life without impeachment of waſte, the remainder to C. the 
wife of A. for her life, remainder to A. and his heirs; this is a goo 


concord, and by this deviſe a jointure may be andis oftentimes to 


a woman. * 
And if a man would have a leaſe for /ife or years made of land by 


fine, the leſſee muſt by the concord acknowledge the lands to be the 


right of the leſſor, (who is ſeiſed of the land) as that, &c. and then the 
leſſor muſt grant and render the ſame land back again to the leſſee (the 
conuſor) in the fine for life, or for a certain number of years, as the 


agreement is, reſerving a tent with clauſe of diftreſs, Oc. and this isa _ 


fine, and a common deviſe for this purpoſe. 


But if the leſſor be tenant in tail, it ſeems this fine will not bind the 
iſſue in tail unleſs executed within life of the tenant in tail. See Cher, | 


8. 27. 

And yet if A. tenant in tail, and N. do by fine acknowledge the land 
to be the right of a ſtranger, as that, Sc. and then the ſtranger that is 
cognizee doth grant and render the land again to N. for life or years with 
clauſe of diſtreſs, Ec, and then grant and render the reverſion to the te- 


nant in tail; this is a good fine, and will bar the iffue in tail alſo, and 


will likewiſe paſs the rent and the reverſion to the tenant in tail. 
So if a ſtranger that hath nothing in the land levies a fine ſur cond» 


ſance de droit come ceo que il ad, Ac. to him in remainder in tail, depend-= 
ing upon an eſtate for life, and the cognizee by the ſame fine renders to 


the cognizor for ten years, to begin at Michaelmas following, and dies, 


and all the proclamations are made after his death, and then the t 2 


for life dies after the time the leaſe is to begin ; this is a good fine, and 
ſo a good leaſe to bar the iſſue in tail. | 

If A. B. and C. levy a fine to D. and D. renders the land back again to 
A. for life, the remainder to B. in tail, the requainder to C. in tail, and 


the remainder to a ſtranger in fee ; this, or any ſuch like concord as 


this, is good. 


| The eltate made by the render, cannot be made to a ſtranger to the 
fine in the firſt inſtance z but if it be made toa party to the fiae” 9 
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firſt inſtance, it may be afterwards limited to a ſtranger by way of re- 
mainder. 2 If. 514. Hil. Shep. Touch. 16, 8 TaX 

And if A. and B. join in a fine of a meſſuage to C. and D. and to the 
heirs of C. who do grant and render a e thirty pounds out 
of the land to A. for his life, to begin after the death of J. to be paid 
at the feaſts of, Sc. Proviſo ſemper quod præd conceſſic præd annualis 
reddit zol. non aliqualit” ſe extendat ad onerand” - perſonas did“ C. & D. 
fed tamummodo ad onerand did“ meſſuag* tota vita ipfius A. And then 
they grant and render the meſſuage to A. during the life of H. the re- 
— to B. in tail, the remainder to the right heirs of B. this is a good 


But in ſuch a fine ſur grant Eg render, theſe Sag mos be regarded : 
1. None may take the firſt eſtate by the concord but the cogniſors, or 
one of them. | 
And therefore if A. acknowl a fine to B. and B. renders and 
nts the land to A. habendum ſibi & E. uxori ejus, and the heirs of 
eir bodies; ſo if the huſband levies a fine on his wife's land, and the 
cogniſee grants and renders the land to the huſband and wife, this is not 


a good concord. ; | | 
2. The render of the rent muſt be to one of the parties to the fine, 


and not to a ſtranger. - 
F 3. A man cannot reſerve a leſs eſtate to himſelf than fee; and there · 
ore, | | NO 

If A. acknowledges a fine to B. and B. renders to 4. in tail, the re- 
mainder to himſelf for life ; this remainder is void. 

So if A. by fine acknowledges lands to B. and B. grants and renders 
the lands to the conuſor in tail, the remainder to B. in tail, the remain- 
der to B. in fee, the limitation of this eſtate in tail to B. is void, and 
he can never have execution of it. 4 | 
— if A. acknowledges lands to B. and B. grants and renders to A. for 
4. The agreement muſt be poſſible and ſenſible; for if there be three 


conuſors in a fine, and the conuſee renders to one of them for life or 


years a rent, and grants the reverſion to another of them for life or years, 
rendering a rent, and grants the reverſion in fee or in tail to the third; 
this is not a good concord, . N 

5. There can be no condition or clauſe of re- entry for non- payment 
of rent inſerted into the concord; and yet ſome hold a fine levied to one 
in tail upon a condition wit a remainder over, is good. 

And ſuch concords as theſe ought not to be received 3 and if they be 
received, the fine in moſt caſes may be avoided for theſe faults; but if 


. a fihe be received with a condition inſetted into the concord, this is 4 


good fine, and not avoidable by writ of error or otherwiſe. 2 

1. No ſingle fine can be with a remainder over to any perſon con- 
tained in it, but it muſt be to the conuſee and his heirs only. 

2. No rent can be reſerved upon a fine that is ſur conuſance de droit 
come ceo, fc. but N a fine ſur grant & render, or ſur conceſſit only 
for if one levies a fine ſur conu/ance, Oc. rendering rent, this reſetva- 
tion is void. : 

3. No ſingle or double fine ſhall be received with any covenants or 
other yy than are before mentioned ; but in all theſe cafes alſo 
when the fine is received and levied, it ſeems it is good and * 
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able, and that only the remainder in the-firſt caſe, the rent in the ſe- 7 
cond, and the covenants in the laſt, are void, and the fine good for the 
ue. | | 4 
* particular tenant, as for life, Sc. cannot ſurrender his term to him 
in reverſion or remainder by ſine, but he may grant and releaſe it to 
im b fine. 2 ; ' L i N : | 
, One may grant his tenements which H. doth hold for life, and which 
after the death of H. ought to remain to him, to H. for life, rendering 
rent with clauſe of diſtreſs, ſaving a reverſion ; and a fine of this form 18 


10 the concord the particulars or parcels need not, nor is it uſual for 2 
them, to be recited over again, as in the precipe for the writ of cove- che concord. 
nant, (or in any other original writ wheron the fine is to be levied)j ; | 
but it will be ſufficient to lays | | a4 -- 
« A the agreement is ſuch, to wit, that the ſaid 4. hath acknow= = 
& [edged the tenements aforeſaid, with the appurtenances to be the | - 
« right of him the ſaid B. c.“ | | Dei 
And by the words tenements aforeſaid, any number or quantity of diſ- 4 
tinct things or parcels will be well enough expreſſed. EU * 
But if the præcipe be of intire things by themſelves, as © Of a ma- = 
< nor or manors with the appurtenances in A.” then you muſt ſay in " 
the concord, | E | 
4% AND THE AGREEMENT is ſuch, to wit, that the aforeſaid A. hath _ 
*« acknowledged the manor or manors aforeſaid to be the right, c. „„ 
Neither will meſſuages named by themſelves in a præcipe, pals by the 
word tenements in the concord: alſo an 4 OG ns 01 


Honor, Corhmon, | A liberty, 
Caſtle, A warren, Franchile, 
Iſland, I Filbing, | Office, 
Barony, ReQory, | Bailiwick, 
Hundred, Tith es, Fair, a 9 : 
Borough, Oblations, I Market, mM 
Knight's Fee, Toll, | Paſſage, | „ 
The ſcite of a manor, | Stallage, The moiety or part o 
A park, Pontage, an intire thing, 
Prebendary, View of frankpledge, Wrecum maris, _ 
Rent, | . The advowſon of a 

| church, or portion 


of tithes, muſt be particularly named in the concord as well as in the 


precipe.. | 


A concord may be with an exception of ſome part, but this excepti- Exception 
on muſt always be of ſuch things whereof the writ will lie, and are men- in a c 
tioned therein, they muſt be certainly named, and muſt ſucceed the 
things out of which they be excepted ; as, 15 * 

« Command A. B. that juſtly, &c. he perform the covenant to C. 

„D. of the manor of D. with appurtenances in C. (except one meſ- 
* ſuage, two acres of land, and an advowſon of the church of C.) &c. 

Ap the agreement, c. that the aforeſaid A. hath acknowledged 
. 4 3 "9a aforeſaid with the appurtenances (except beforeexcept- 

ed), Sc. | | 
And 


? 


- 
"8 


. „ 


Kinds of Dank. - 


. 


And in all theſe and ſuch caſes where the concord is not formal, the 
| not to receive the fine nor ſuffer it to paſs z but if they do, 


Judges oughe 
and the fine be finiſhed, it cannot afterwards be avoided by writ of 


error, or otherwiſe, for theſe faults, e 
The manors and tenements contained in the writ may be divided; as 


if a ſine be levied between A. and B. of two manors, to be the right of 


the ſaid A. as that which, c. for which A. doth grant and render one 


manor to B̃. for life, with two parts of the other manor which N. hold- 
eth in dower, to have the one manor, and two parts of the other ma- 
nor to B. for life, the remainder after his death to 4. in tail, and that 
after the death of V. the third part ſhall remain to another. 

So if a fine be levied of the manor of G. with the appurtenances 


A. unto C. which A. acknowledgeth the right in C. as that, &c. and 


limited. 


it 


grants and renders the ſame to A. in tail, the remainder of the fourth 
part of the manor towards the weſt to the ſaid 4. and her heirs, the re- 


mainder of another fourth part towards the eaſt to J. in fee, and ſo of 


the other two fourth parts, or incertainly by three third parts, in remain- 
der to H. B. and C. in remainder — z and theſe are concords. 

If 7. and E. his wife levy a fine to R. D. and 7. C. of divers manors 
and lands in A. B. and C. and in the fine there are divers grants and ren- 
ders, and one grant and render is of the manors A. and B. and the lands 
therein to 7. and E. and the heirs of T. and in another render one hun- 
dred acres, parcel of one and the ſame manors, is granted to E. in tail, 


the remainder to the right heirs of a ſtranger z notwithſtanding this re- 


Pugnancy, the concord, and conſequently the whole fine, is good. 

As a concord cannot be without an original writ, ſo it muſt purſue 
the original writ, and and ot be of any foreign thing, i. e. ſuch a 
thing as is not contained i writ, except it be conſequent thereunto; 
as when the writ is of land, there may be in the concord of a rent out of 
this land, but there may be more things in the præcipe than are named in 
the concord. | 

The end and intent of a fine, which is to paſs a right, and limit eſ- 
tates from one to another, appears by the concord thereof. 

Though there be divers cogniſees, yet the right ſhall be limited to one 


Hebe i: to be of them only, and the eſtate limited to his heirs only whoſe right it is 


acknowledged to be, 
(As thus) A. is cogniſor. B. and C. cogniſees. 


% Ap the agreement is ſuch, to wit, that the aforeſaid A. hath ac-/ 


e knowledged the tenements aforeſaid with the appurtenances to be the 
« right of te ſaid B. as thoſe which the ſaid B. and C. have of the gift 
« of the aforeſaid A. and thoſe he hath remiſed and quitted claim from 
« himſelf and his heirs to the ſaid B. and C. and the heirs of the ſaid 
% B. for ever. And, &c.” | 

But the King's tenant may acknowledge the right to be in divers. 

The eſtate ſhall be limited to his heirs only to whom the right is limit · 
ed, and not to the heirs of all the cogniſees, as in the example before. 

It is alſo ſaid, that the releaſe and warranty muſt be by one of the 
cogniſors, and from him and his heirs only ; for in a fine from divers, 
the fee muſt be ſuppoſed to be in one of them only. 21 Ed. 3. 33 


but the practice js generally otherwiſe, 


And it is otherwiſe where a fine is of lands in gavelkind. OE 
Indeed in a fine from a man and his wife it ſeems ſometimes to that 


urpoſe. | 
purpore 5 And 
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—_— in theſe caſes each of the — wa yay rn a-part, if they 1 
will, and one may give A e and the other u ſpecial war» i 
dend an and, it is che en tice'to warrant 4-5. part where | here are df RE. q 


niſors. 
"4% bought of divers 257 by ſeveral eee may. well pas Several pur- 
in one fine, — then the Ae uli be broujgh b "all Uh 25 in one 
vendees againſt all the endl and every 'vendor muſt t'aga 
him and his heirs only. 

And ſuch joint fines foem reaſonable, where the ſeveral purchaſers are - 
of ſmall value, though they are ex gratia, ſ&e Wilſ, 47. A an order 
of Lord Chancellor Hatten is inſerted, authoriſing the Curſitor to ſtay Wy 
the writ, where there is more than one demandant and one deforcient .- 
(except De and 4e 0 in common) z but the curſitor wil ' >" 
mit two ſeparate purchaſes'to be compriſed in one fine, on an afhgdavit 
that the value of them together d does not exceed two-hundred pou 

And theſe joint fines are proper when the purchaſes are of ſmall value. ; 

And one Wr may be of lands in ſeveral counties, and the fine pre Lands in ſe- 
licentia concord” of all extracted intirely > but there uſt be ſeveral wie vor veral coun» 
of covenant returnable 13 at one day, Dyer an 75 24 "2 

A fine ſhall be ſaid to be of the ſame term the concord was made, (ii e. ak eta _ 
if the King's ilver be paid) as was reſolved in the caſe of 44 yer. Vi. ä 
count Say and Seal, in 2 10 Aan. . ere a fine was thus? : 

« This is the final agreement made in the Court of the King at Welt 

1 1 in, 9 wg from, the day X, St. * Fed loch year of 
= am the I bt yy {he revor, 
the morrow of the Holy rinity, iſt of Aun. agfeed Reman 2 
before the ſame Juſtice.” | 

Here the concord was of one term, and the recordat* of another ſo 
the queſtion Was, of which term this Ibould be ſaid to ben Complete 
fine. Per cur*—it is a fine of the term the concord is of, and of which 
— writ of covenant is returnable ; for the concordia ſacta in cur is the 

mplete.fine, the conceſ/it Ie is 99 the leave of the court to in- 
WT Vide 6 Co..68. . ent, 37. Salk, 344. 

The conuſance of a ſine a — and render therein, ſhall be ex · Bla, | 
pounded and | taken as a #1 or other conveyance between party and of , 
party, becauſe it is a sere upon . and . * a writ otjudg- . 
ment upon record. 

The fine and render is a conveyance at . how; 2 the render 
makes the conuſor a new — much us 4 feoffment and meu WE 
leoffment at common law. 1 | 

And therefore if J. and SR ledgeche manons of S. * 
ind V. to be the right of C. 1 . 4 doth render the manors of H. and 
J. to 4; by one render, and after by angther, render limits one hundred 
xcres, parcel. of the minor of S. to B. this ſhall be a good concord, and 
be expounded according to the intent of the parties, wiz. that Þ. 1 
have the one hundred acres, and J. all the reſidue of the manor. * 


« * 
3 
5 
\ 


lf a fine be levied to two men & beredibus, without ſhe more: 120 "on g 
this is void tor ingertainty in a fine avit 2 * deed. «479 5 8 
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** 


Judges. 


Ia fine be levied come ceo que il ad de ſon dene, hereby a fee-ſimple will 
" paſs without any word of heirs, And fo alſo it is in caſe of a con 


recover y. . N . 1 4 , 
If the lands be limited in the concord of a fine to B. for life, and after 


ts the children of C. begotten, and C. hath at the time of the ſine levied 


two daughters only; in this caſe the ſons and daughters that are bom 
after ſhall take nothing by this ſine; and no averment of intent will help 
in theſe caſes ; and yet an averment lieth upon a fine of the uſes there- 
of, and of no other matters as upon a deed. : 


In what Courts Fines may be levied. 


© "The only court of Weſtminſter for ſetting out fines, is the Court of 


Common Pleas, and thither they muſt be certified, 


Alſo by the ſtat. 2 Ed. 6. c. 28. fines may be levied in the County 
Palatine of Cheſter. _ 

And by 37 H. 8. c. 19. of lands in the County Palatine of Lancafter, 
And by 5 Ele. g. 27. within the County Palatine of Durham. 

And if any other perſons than ſuch as hereafter mentioned ſhall take 


cogni ſance of or record fines, or if they be levied in another court, or 
- otherwiſe than as is before ſet forth, they will be void, or voidable at 


the leaſt, for error. 2 [n}f. 514, 515. Star. 2 Ed. 6. c. 28. 37 BH. 
F. 19. 5 Elie. c. 27. : | | 

Lord Cle in his eighth reading on fines ſays, a fine levied in the King's 
Bench is not wid, but woidable by a writ of error. | 


Before what Perſons Fines may be acknowledged. 


© "The perſons or judges before whom a fine is to be levied are of tw 
fertsz for ſome are judges only at the time of the cognizance and. certi- 
ficate thereof, and others are judges. to whom the cognizance is to be 
certified, and before whom it is to be recorded. | | 
The „ ſert are ſuch as have power to take ſuch cognizance either 
ex officio, and by virtue cf their offices, or by ſome comm ſſan general of 
ſ] _ granted to them by the King out of Chancery. M's Symb. 
it. Fines. | 
As all or any two of the Juſtices of the Common Pleas may * 
court take knowledge of hnes, and record them by virtue of their office. 
Stat. is Ed. 2. Stat. de Carlifle. Tenk, Cent. 4. Caſe 28. 
Or the Chief Juſtice of that court may by the prerogative of his =_ 
take cognizauce of fines in any place out of the court, and certify the 
755 without any writ of dedimus poteſlatem. Dyer 224+ Con. 
uriſ. 92. | OO 
And ſo alſo (it ſeems) may two of the —.— of that court with the 
conſent of the reſt, or one of them with a Knight (but this is not uſval 
at this day.) Sat. i5 Ed. 2. Bro. Fines 20. | Ai 
| | 0 


1 


9 
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] Alſo Juſtices of Aſſize by the general words of their patents may take 

Mn and certify cognizances of fines without any ſpecial dedi aus poteftatem z 

| hat at this day they do not uſe to certify them without any ſpecial writ 

er of dedimas peteftatem, OO On oe ono oe 50 e e 6 

d And fines have been levied before Juſtices Errant. Dyer 224. Bro, 

Mm Fines 120. 002. PPE . l 316) 224] bt 3 
L But formerly neither the Lord Chief Juſtice of the Court of Common 

e Pleas, nor any other Judge of that or any other court, could take the 


cognizance of fines out of the Court of Common Pleas: without a dedi». 
mus peteſlatem, as appears in C. N. B. 146. g. where Fitzherbert ſays, 


« acknowledgment in court, then he ought to ſue out a dedimus pote 
& ten directed to ſome Juſtice, that he may go to him and take his cog-. 
« nizance, and certify the ſame to the Juſtice of the Common Pleas, 


. « and the writ of covenant ought to be ſued out before the dedimus poteſ 
« /atem be returned into the Common Pleas, and the dedinus poteſtaten 

q * ought to rehearſe that the writ of covenant depending in the Common 
« Pleas is depending before the Juſtices z and the writ ſball be thus z 

£2 Rex dilecho & fieli ſus W. Rieti, He. and ſo goes on with a dedimus 

te BY Daten, ditected out of Chancery to the Lord Chief Juſtice of the 
Court of Common Pleas, to authoriſe and impower him to take the 

: cognizance of a fine of a plough-land out of court. 4, 28 

1 Upon which Brown in his Introdu&ion of Fines, p. 38, notes, That there 


had not been any occaſion for a dedimus poteffatem to be directed to the 

Lord Chief Juſtice of the Common Pleas, to take the acknowledgment 

of a fine, if he had a power annexed to his office (as they fayevery. 

Chief Juſtice of that Court for the time being now has) to take cogni- 
zance of fines ex officio out of court. | | 


vers 28 to a private man for the ſpeeding of ſome act appertaining to 


able to travel; and by this wric upon ſuch a ſurmiſe, power may be 
given to any Serjeant at Law alone or to any Knight and Gentleman to- 


1 gether, to take the cognizance of ſuch perſons, an they may by virtue 
thereof take the ſame either of all or ſome of the parties ; and that (as 

her i ſeems) in any place accordingly, © IDS 0 

bu But a Juſtice or other perton being conu/ee in a fine, may not take cog- 


nizance thereof himſelf. | 


take great Care of whom they take the ſame, and whom they do admit 

to make ſuch conuſance before them. | 

And therefore they are to ſee that they know the parties that are to be 

ace  ©2891zors, that they ſutfer not one man to make a conuſance in another 

the man's name, and that they do not take any conuſance from any perſon 

op. WY Ftibieed by law. | 20g 
Commiſſions were ordered to be proſecuted for taking a fine from an 


he BY ant eu, tenant in tail, with her baron, and the fine vacated guoad the a 
4 


foal i e any. 3 Lev. 36. Shin, * Wh... 
| | 2 


„ And if he who ought to levy the fine and make the coguizance 
cannot come for infirmit y, or other reaſonable cauſe, to make the 


2 Judge upon a ſurmiſe that the parties that are to do the ſame are not 


Alfo cognizances of fines are taken by a ſpecial writ iſſuing out of Cormilliow = © 
Chancery called a dedi mus peteſtatem, whereby commiſſion is given in di- ers. _ 


And all thoſe who have power to take the cognizance of fines are to Their duty, 
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| that a Judge of the Kin 


Andi if a wife joins with her huſband in the conuſance, the Judges or 
Commitlioners muſt take care to examine her apart from the huſband, 
whether ſhe parts with her right in the land willingly, or by compulſion 
of her huſband z for although ſhe be made to do it by compulſion of her 
huſband, yet the has no way to relieve herſelf when it is done. 

And Judges for the recording of fines are the Juſtices of the Court 
of Common Pleas only, and therefore all cognizances of fines muſt be 
certified thither; for in that court only, and not in any other of the 
courts of record at Weſtminſter, or in any other inferior court, or ancient 
demeſnes, are fines to be levied. | Þ 1 | 

But by ſpecial grant a fine may be levied in a baſe court; and by act 
of parliament fines may be and are levied in the Counties Palatine of 
Lancaſter, Cheſter and Durham, of lands lying within thoſe places. 

And if any perſon do take cognizance of fines, or other than ſuch a 
before that have power, or any other perſons or Judges ſhall record fines, 
or they ſhall be levied in any other court or place than as before, ſuch 


nes are void. | 

At this day any Juſtice of the Common Pleas, King's Bench, Judge 
of Aſſize, Baron of the Exchequer, Serjeant at Law, the Attorney or 
Solicitor-General, Barriſter at Law, r or Batchelor of Divinity, 


or other dignified Clergyman, Doctor of the Civil Law, Proctor, ot 
Public Notary, Doctor of Fhyſic, or Gentleman of the country, (pro- 
vided a Knight or Serjeant at Law be joined with them) may take the 
acknowledgment of a fine by dedimus poteflatemz but with this difference, 
Ercheg 24 ; s Bench or Common Flew, 8 — of the 

xchequer, judge o ze, or Serjeant at Law, may take the cogni- 
zance of a 2 Meter the 2 be ſued out ; whereas te 
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De Method of paſſing Einer. 
run, Mt Bru 


Draw a Precipe (in the ſame manner directed in the practical part, title 
Fixes) for the curſitor of the county in which the premiſes lie, to make 
out and ſeal a writ of covenant, for which you pay him twelve ſbillin 
and fixpence, and ſometimes ſixpence or one ſhilling more for extraordi- . 
nary length, Then ingroſs a Fræcipe and concord on parchment (for 
which alſo ſee the practical part, title Fixes) and go with the cogni- 
ſors to the bar of the Court of Common Pleas et Weſtminſter, and give 
the Precipe, concord and covenant to one of the Serjeants, who; after 
calling Kingſilver, will deliver over the writ of covenant" to the Secons = 
dary, If either of the cogniſors be feme-cover!, take the Præripe and 
concord from the Serjeants, and go with her to the Puiſne Judge of the' 
Bench ſitting fartheſt from the right hand of the Chief Juſtice, and deli- 


ver the Precipe and concord to him, and he will examine her whether 


ſhe conſents freely and voluntarily, Then pay the eourt-fees to the 
pry officer, amounting to about five ſhillings and dw 4p? ; 
ie hi 10 


aving annexed the Precipe and concord to the covenant, 
Secondly, Before Commiſſioners appointed by the Writ of Dedimus, 


= 


the ſeveral offices as hereafter directed. 


Draw the Precipe or paper with the, Commiſſioners names, and carry 
it to the Curſtor fr Fad tha where the lands lie, who, will E 4 
Dedinus thereon, fqr which you pay one pound ſix ſhillings and twg-, 
pence, and ſometimes fixpence or a ſhilling more for, extraordinary, 
length. Ingrofs the Precipe and concord on parchment, and get the 
ſame acknowledged and ſigned by, all the co n1zors before two or more.. 
of the Commiſhoners, who muſt ſubſcribe their names to the caption, 
and to the return. indorſed on the Dedimus z then make and annex an 
afidavit of the due acknowledgment, (for the form whereof ſee ptac- 
tical part of this work under title FI NES.) | 

The Dedimus will ftand in force only one year, and if there be any 
material! miſtake therein, it muſt be either altered or renewed; if the 
alteration be in leſſening the parcels or parties, it will coſt nine fbillin 
only ; but if the parcels or parties be increaſed, you muſt pay for a new 
Deainns, If any ſmall miſtake be made by the 3 iving the, 
3 or by the Curſitor in ingroſſing the writ, he wi ify it for 
nothing, | 1 oY N 

Wbse all the parties do not acknowledge, the Dedinms mult be reneww- 
ed, and thoſe not acknowledging will be omitted. For the „ 
Dedimus 2 iy ten ſhillings, The Curfitor, if requeſted, will, in 
order to ſave time, make out the writ of covenant at the ſame time as he 
makes out the rexezved Dedimus, The renewed Dedimij muſt ä 
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and ſigned by the Commiſſioners in the like manner as the former one. 
Then take the Dedimus, caption and affidavit, to the chambers of either 


ol the Judges of the Common Pleas for an Allocatur thereon, for which 


you pay four ſhillings, | | M 
If either of the parties be a ſeme-covert, the Commiſſioners muſt exa- 


mine her apart from her huſband, to know if ſhe freely and voluntarily 


conſents, and whether ſhe underſtands it to be a fine to paſs her eſtate, 
The Dedimus, caption and affidavit, may be left with the Curſitor for 

the writ of covenant either before or after the allacatur is procured, | / 
For the writ of covenant you pay as before. 103 TR 


+». Thirdly, Befare a Fudge on the Circuit. - 
Haring: drawn the Præcipe and Concord, make one copy on paper, 
and another on parchment, to be ſigned by the cognizors, and go with 
them before the Judge to take the acknowledgment, for which you pay 
the clerk thirteen ſhillings. e He” 

The copy on parchment muſt be taken to the Curſitor, who will 
make out a  Dedimus directed to the Judge who took the acknowledz- 
ment, which muſt be taken to the Judge's chambers or houſe, on hi 
return to town, and his clerk will indorſe the ſubſtance of the concord on 
the Dedimus, for which you pay one ſhilling and ſixpence, 


— 6 


Fourthly, Beſere the Chief Juſtice of the Court of Common Pleas, 


Make two copies of the Præcipe and concord, one on paper and the 
other on parchment, to both of which the cogniſors muſt ſubſcribe their 
names; then go with them to the Chief Juſtice's chambers in Ser- 
jeant's-Inn, or to his houſe, to have their acknowledgment taken, for 
which you pay twelve (billings to the clerk, and the ſervant expects one 
ſhilling, though he is not entitled to any fee. The Precipe on paper is 
left with the Chief Juſtice's clerk, and that on parchment, Cubleribe 
by the Chief Juſtice, muſt be taken to the Curſitor of the county 
where the lands lie ; and alſo a copy on paper for him to * 
he will make out the writ of covenant, for which he is paid as before: 


Of compounding the Writ of covenant. 


Carry the writ of covenant to the Alienation Office in the Temple to 


de compounded by the Commiſſioners, who attend from ten to twelve 


in the morningz and if an affidavit of the yearly rack-rent will lefſen 
the fine, carry that likewiſe ; for which ſee the practical part of thit 
work, title Finzs, Leave the writ of covenant two days at the Alien- 
ation Office, and then carry it to the Return Office, where. you pay one 
ſhilling and fixpence, and leave the writ two days. It muſt be then 
taken to the Warrant of Attorney Office, and with it a warrant of Attor- 


ngy written on parchment, in the follewing form: Ig 
* | * 'F Glneefterfbie, 
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Glaucefterſbire, . . (the cogniſee ) appoints in his ſtead Rowla 
to wit. Lictbarrot, Gentleman, his Attorney, to proſecute 
* a Writ of Covenant againſt 7. L. Gentleman, and 


E. his wife (the copnizors) of one meſſuage, tc. 


(the parcels) with the appurtenances, in the pariſh 


of P. in the ſaid county, 


File this Warrant of Attorney at the Warrant of At corey Office, 4 
which you pay fourpence to the officer, who will immediately mark the 


Hedimut, and then you carry the Dedimus to the Cuſtos Brevium Office 


in the Temple, where you pay three ſhillings and eightpence, and leave 
the writ two days. After the expiration of the two days, carry the De- 
dimus and Caption to the ſame office to have the proclamations indorſed ; 


and after anne xing the Writ of Covenant thereto, take the whole to the, 


Kingſilver Office in the Temple, where = pay (for fingle captions) 
two ſhillings, if the premiſes lie in the Weſtern Circuit, and one ſhilling 


and eightpence for others, and fixpence for each additional caption. Here 


the whole lies two days, and 1s then taken to the Chirographers Office in 
the Inner r where you pay five ſhillings and eightpence in 
term, and fix ſhillings and twopence in the vacation z from whence in 
a fortnight, or three. weeks you have the indentures, for which you 
pay according to the number of warranties, wiz. three ſhillings and ſix- 
pence for the firſt warranty, and ſixpence for every other warranty, and 
fix where the cognizor and cognizee have the ſame chriſtian name. 
The clerks at the ſeveral offices will expedite the fine on payment of 
kixpence extraordinary each. e 


« „ % — 
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170 a 2 Kinds of Deeds. & 
Of entering Caveats. 


In order to prevent a fine paſſing through the offices, a caveat may be 
entered at (ho Judge's Chambers and Kingfilver Office. 


Meibod _= mariting for Fines Lie 


| a The Kin zlilyer, i proper office to ſearch if 5 are levied, en- 
= tries thereof being kept 17 for that purpoſe. The fee is fourpenc- 
| och 7 1 . may alſo be made at the PN pher* : Office, | 
two pence each ha walk but i 8 is mrs 6 afe to ſearch at 
de Right OR tice, as the fne is / 15085 ete, and might not polſi- 
17 5 carried farther, if the parties wiſh to ſave expence. 


7⁵ make Indeni uras E hats: 


Get a copy of the fine, and proclamations thereon, from the Chin- 

phers, and examine: the ſame yourſelf, in order to prove on the trial 
or- either, of the Judges or - Councils: clerks, who go the circuit here 
the cauſe is to be tried, will, for a ſee of half a. guinea, attend at the 
Chirographers, and examine the fine, and give evidence on the trial, 
which — ſaves much trouble and — 


Of Fines by or to Huſband as Wife, or one of them, 


If the huſband without the wife levies a fine of the wife's land, ſhe 
and her heirs may avzid it after his death z but if ſhe does not make her 
claim, Sc, within five years after her huſband's death, then ſhe is bo» 
red of her right for ever, notwithſtanding the ſtatute 32 H. 8. and ſoare 
her heirs barred for ever, Dyer 72. Plow. 373. Lit. 5 

In a fine of wife's land by the huſband and wit, the wh «up eſtate 
ſeth from the wife, and the conuſee is in by her only ; and if the 


_—_ . 
— . I - * 
— — — -. CSR — 
— - — — # 
- 
*s: = — ae 6 * 7 
2 9 
— 


WEIS. . 2 3 


of 
band and wife reverſe the fine by Writ of Error for the non-age of the 
wife, the whole eftate which paſſed by the fine ſhall be reſtored to the 
wife. 2 Co. 57. 6. 
The huſband alone levied ad fine with proclamations of the lands of 
his wife, and died, and five nx pale without action or entry wo 
t ſhe i 


—_ — — /F — 


| 
| 


wife; adjudged that the is by the ſtatute 4 H. 7, and tha 
not aided by the ſtatute 32 H. 8. becauſe that ſtatute doth not mention 
fines with proclamations. 6 Kd. 6. Dyer. 72. 8 Co, 72, Dyer 224 


2 
7, ſeiſed of land in fee marries a wife, and after makes 3 
leaſe of this land to A, for life, the remainder to B. in fee, and B. levie? 


3 proclamations, and the —— 2 2 not 
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hereby the is barred of her dower for ever, notwithſtanding the eſtate 
for life in A. but if the remainder of B. kad been put to à right at th 
time of the fine levied, the night have avoided the fine by plen, 

partes fints vi bil Fe Sc. Anne Twiſt's Caſe, M. 18 Nc. C. B. 

And it the huſband —— a fine of his own land, and' dies, and his 

widow having no im 15 oor not, not make ker claim within five 

Year after his death, 8 of ber dotber for ever. 2 Co. 
Dyer 224. GeldÞs. - 14M. Co. Inft. 216. 3 Lov. 221. 

If a fainture be made to a wegen after the ore and her huſband 

and ſhe levy A fine of jt, by this ſhe is without queſtion birred of her 
jointute in the land be it is though t that this will be no bar to Her of 
bor dauer iti the refidue of the 2 of the * and eſpecially 
where the fine is ſur conuſante de droit cams ceb, Ee. 7 358. 

For ſhe liath n6t her election of jointute or dower till kuſband's 
death; but if the jointure be made before the coverture, and after the 
buſband and wife alien thoſe jointured lands by fine, ſhe ſhalt not be en- 
dowed of any other of her hulband”s lands. Co. Lit. 35. 6. Though the 
law does not relieve feme coveres, who thus volintatlly alien their join 
ture- lands, yet if the title to ad jointure made — proves to 
be bad either by fraud or accident, and the jofntreſs is evited, ſhe ſhall 
then, (by ep 2 ons of the ſtatute of 2 H, 8. c. 10.) have ker dower 
þro tan'o at e common law. 2 Black. Com. 138. Bar. Abr. Foin- 
ture, Vin, Fire (T.) (Bb.) Ce.): 

If byſband and wif ; be — "Fd tail, und the hilbind alone 
levies a fine, and 4. the wife enter, but the ilfue is barred. 
Mor 28. 2 

If lands be wen jo 4 5 and his wife it tail, the remäindet to the 
right heirs of the uſband, and the huſband alone levy a fine of this; this 
* not bat the w e, except {he ſuffer five years to Paſs after his Auth 
without makin 0 Sc. and therefore if the fine be to the uſe of the 
huſband and bis heirs in fee, be may diſpoſe it as a We arid his 
iſſue hath no rethedy; Hyer 351. 

And. if huſband and wife be * in 1 7 of tas l, an oe dan $4 
at common law, and jake 7 th eſtate to them 150 —— this 
the eſtate tail is not barred for 1500 ſhe is not 5 — the" yet 
againſt a fine levied by herſelf ſlie be reditied, for i in this caſe he i is 
examined, Lit: 670 

She is not ex 154 . when a ri right i is to paſs tom ae 

If a bUband makes a feoffment of the land Fa his wife upon 2 condition 
which is Selen, the feoffee levies a 145 the Huſband dies in the fourth * 
year after r proclainations, having ifſue by his wife, and after the with 
dies, and five years paſs, ho deir f. Is burred to enter ts Mir to his fath 
upon the condition, but he ſhall have five years after the death of his 
father, as heir to his mother for her right. 18 dio Jura in 1 per 
ſena concurrunt equi off af eſſen ent in dive. Plow, 397: 

If a woman King her firſt huſband's life martles 4 ſecond, wild with 
bim and by his name 2 T fine, it ſhall not bind ler, becauſe ' 
the i 18 miſnamed. 7 H. 4 4. 225 23. 

And if ſhe levies a fine with Her right huſband by a wrong Chriſtian 

name, ſhe is bound by y Lee d uring her life, and the tenant may plead 
tar the by ſuch a name ov9d the fine, 1 Ab. 11. Bro, Fibu, try. 
A woman 
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A woman that has a huſband ought not to be admitted alone without 
her huſband in any caſe to levy a fine, | | 2 
But if ſhe be admitted to levy a ſine without her huſband of her own 
lands, wherein ſhe has a fee-ſimple, the huſband miy avoid it by entry, 
or otherwiſe, during her life, (or if he be tenant by courteſy, he may 
do it after her death) but · if he does not, it is a good fine, and will bind 
ber and her heirs ſor ever. n ® 
Except ſhe be an infant at the time of the fine levied, and her huſband 
happens to die during her minority; for in this caſe (if it be not a fine 
fur grant & render to her in tail, or for her life) ſhe may avoid it during 
her minority: and yet if in this caſe the coverture continues till her 
full age, ſhe may not avoid it, unleſs her huſband joins with her in it, 
But the huſband and wife together may, and ought to levy a fine 
either to diſpoſe of her own land, or to bar her of any jointure or dower 
e huſband's land. 12 Co. 122, 7, 8. 27 A/. 51. 3 G. 
«CIC, | 4 
3 in remainder the caſe was, there were three ſiſters, the 
eldeſt was tenant in tail, as to a fourth part of the lands, remainder to 
the other two in fee z the tenant in tail married, and then ſhe and her 
huſband joined in a fine ſur conuſance de dreit come ces, &c. to the uſe of 
them both, and to the heirs of the body of the wife, remainder in fee 
to the right heirs of the huſband z and this was with warranty againſt 
them, and the heirs of the wife, who afterwards died without Tue ; 
and then the two ſiſters brought a /ormeden againſt the huſband, who 
pleaded this fine and warranty ; and upon a demurrer it was objeQted 
againſt the form of pleading this fine, which was of a fourth part, with- 
out ſaying into how many parts to be divided ; but adjudged that it 1s 
good in a fine, being a common aſſurance, but not in a writ then as 
to the matter in law, whether this was a bar to the demandants ; and 
adjudged that it was, becauſe the huſband warranted during his own life 
only, and took back as large an eſtate as he warranted, ſo that the war- 
rant y as to him was deſtroyed as ſoon as created. Mad. 181. Leon. 114. 
The huſband and wife covenanted to levy a fin? of the lands of the 
wife to the uſe of the heirs of the body of the huſband on the wife to be 
begotten, remainder to the huſband ir fee ; they both died without iſ- 
ſue ; and in ejectment the queſtion was, Whether the heir of the huſ- 
band, or the heir of the wife, ſhould have theſe lands ? and adjudged 
that the beir of the wife had the title, becauſe this limitation to the 
heirs of the body of the huſband, is merely void ; for taking as a te- 
mainder, there is no precedent eſtate of freehold to ſupport it 3 for here 
can be noeltate for lite to the huſband by implication, becaule the eſtate 
is the wife's eſtate, to which in law be is a ſtranger ; and taking it as 2 
ſpringing uſe, then it muſt be executory, becaulſe it is to ariſe after a 
dying without heirs of his body, which the law will not expect; but a 
teotiment to the uſe of 7. P. and the heirs of his body, to commence 
four years from thence, or to commence after the death of 7. C. with- 
out uſue, it he die without iſſue within twenty years, is good as 3 
ſpringing uſe, becauie the whole eſtace remains in the feotfor till that 
time. 2 Salk. 675. F 
Ik the wife be within age, and ſhe and her huſband levy a fine of her 
land, they may reverſe it by writ of error, and it ſhall be reverſed as to 
both of them. Leon, 115, 31). | 9 0 
pon 
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| Upon a writ of error to reverſe a fine levied by huſband and wife for 
the non-age of the wife, they ſhall have preſent reſtitution z for when 


they join in a fine of the lands of the wife, all the eſtate paſſes from her, 
— the huſband is joined only for conformity; and therefore the law per- 
mits the whole eſtate to be reſtored to her though her huſband is living. 


2 Co. 77. 


The wife was an infant, and ſhe and her huſband levied a fine of her 
lands, which was exemplified 3 they were both brought into court by 


rule, upon the complaint of him in remainder ; and all this matter ap- 
ring, the fine was vacated in C. B. and the exemplification was 
brought into conrt and delivered up ; the vacat was guzad the _ 
and he in remainder was ordered to bring an information againſt t 
commiſſioners who took the caption of the Dedimus, c. 3 Lev. 36. 
A. ſeiſed in right of his wife, made a mortgage by leaſe for one thou- 


ſand years by deed without fine, reſerving a 9 rent; A. died, 


his wife received the profits and paid the intereſt : on a bill to forecloſe 
the wife, it was beld that there ought to have been a fine, it being the 
wife's inheritance, and therefore ſhe was not barred. 2 Will. 127. 


Where the caption of a fine is taken of a feme-ſole upon a Dedimus, 


and ſhe marries before the diy of recording it ; yet the fine ſhall be in- 
groſſed and recorded as the fine of a feme- ſole, becauſe ſhe had done 
towards paſſing the fine which was in her power to do, and it ſhall bi 
her and her heirs 3 and by the opinion of ſome, her huſband ſhall be 
bound by this fine, becauſe the marriage was the act of both; but if ſhe 


had died before the return of Dedimus, then the writ of covenant had 


abated, becauſe her death was by the act of God. Dyer 246. | 

In a ſpecial verdict in replevin the caſe was, a feme-covert alone de- 
clared the uſes of a fine intended to be levied by her huſband and herſelf 
of her own lands, and before the fine was levied the huſband alone declar- 


ed other uſes ; it was agreed on all hands, that the uſes declared by the 


wife were void, and the uſes declared by the huſband were only good 
againſt himſelf during the coverturegant no longer. 2 Ce. 56. Mover 
19H. And, 164. 4 Leon, 88. 1 
No fine or other act of the huſband's only, of or upon any of the lande 
that are the inheritance of a freehold of his wife — the coverture 
between them, ſhall hurt the wife, but that ſhe or her heirs, or ſuch as 
ſnall have right to the land, may avoid it; but the tine of the huſband 
and wife together of her lands is good, and ſhall bind her and ber heirs. 
Stat. 37 . 8. c. 298. e | # 
She * has an eſtate of the land that was her huſband's or any of bis 
anceſtors, aſſured to her for jointure, dower or intail by her huſband, 
cr any of his anceſtors, may not levy a fine of his land to grant a greater 
eſtate thereby than for her o life; it the does, it will make a preſent 
forfeiture by Stat. 11 H. 7. c. 20. 


And if tuch a woman accepts of a fine ſur conuſance de droit came ce, 


Sc. and by the ſame fine renders back the land to the cogniſee for one 
b .ndred years ; this is within this ſtatute a forfeiture. | 

So if a woman that has title of dower, will before ſhe be endowed 
enter and levy a fine 3 this will be within the ſtatute, and the forfeiture 
of her eſtate, by 12 H. 7. Cro. Fac. 659. - Len, 206. 


But a leaſe for twenty-one years by ſuch a woman tenant in' tail by 


her huſband's gift, Ec. although it be not warranted by 32 H. 8. yet it 
ſeems this is no forfeiture within 11 H. 7. Cre, Fac. 689. 


0 Fines by Tenant for Life, Tenant in Tail, &e. 


If either the cogniſor or cogniſee at the time of the fine levied be 
ſeiſed of an eſtate of freehold in fee ſimple, fee tail, or for life, in poſ- 
ſeflion, reverſion or remainder, whether the ſame be by right or wrong, 
the fee will be good as to point of eſtate. | ade a 

A fine by ceſtuy que truſt, upon a conſideration, will bar and transfer 

a truſt efiate, as effeCtually as it will do a legal eftate. 1 Chanc. Ca, 4c 
And it is ſaid, that ſach a fine, with amations, and five years non- 
claim, will bar the remainder of a tru te. 1Fern. 226. 

If one that is ſeiſed of land in fee - ſimple or fee - tail, general or ſpe- 
cial, levies a fine of this Iand to a ftranger, this is 25 fine 3 but if 
neĩ:her of the parties have any thing in the land the ſine in many 
caſes will be void and uſeleſs, and it may be avoided by this plea, wiz. 
that neither of the parties had any thing to do with the land. 41 E. z. 
14. 22 Hl. 6. 43. 3 H. 7. 9. 27 H. 8. 4. e e 

If a fine be levied by or to a tenant fer life of the land he doth ſo 
hold; this fine will be good as to the eſtate of the parties to the fine; 
but he muſt take heed of a forfeiture in this caſe. For, 1 
If a tenant for life levies a fine ſur conuſance de droit come 22 Sc. to 
lranger, or levies a fine ſur grant Q releaſe to a ſtranger, to hold to the 
cogniſce for longer time than for the life of the tenant for life; in this 
caſe though the tine be a good fine, yet it is a forfeiture of the eſtate of 
the tenant for life, whereof he in reverſion or remainder may make pre- 
fent advantage, and enter. M20 

But he is not bound ſo to do; and therefore the law gives him five 
years after the death of the tenant for life, becauſe he has no reaſon to 


vok-until the natural determination of the ſtate. Per Lord Harkwicke 
2. Veſey 482. See allo Whaley and Tantard, 2 Lev. 3a. Py 
But if ſuch a tenant for life levies a fine ſur rant & releaſe, to hold 
to the cogniſee for the life of the tenant for life, or grants his eſtate by 
ſuch a fine to him in reverſion or remainder, or by fine ts a re out 
of the land for longer time than for his own life ; this is goods and 
there will be no forfeiture of the eſtate of tenant for life by it. 
So likewiſe if ſuch a fine be levied by tenant for life to a ſtranger, 
who thereby acknowledges all his right to be in the tenant for life, and 
releales and quits claim to him and his heirs, and goes no further; this 
is a good fine, and no ſorfeitute of the eſtate of the tenant for life, for 
his eitate is not charged thereby, and it may enure to him in reverſion. 
But if a ſtranger ſays further in the fine, come ceo que il ad ſe ſon done 3 
this is a forfeiture. 27 Ed. 1. 1. 44 Ed. 3. 36. 1 H. 3. 5. 
The ſame law is of ſuch fines for tenant in tail after poſſibility, Qc. 
and tenant by the courteſy. 39 E. 3- 16. and yet ſuch a fine of rent 
out of the land is no forfeiture, FTP | 
A tenaut ſor life in tail after poſſibility, &c. or in dower, may not 
by fine grant and ſurrender his ettate to him in reverſion z but he may 
grant and releaſe it by a fine. 17 2 42 24 Ed. 3. 26. 
t neither the cogniſor nar cogniſee be ſeiſed of any eſtate in freehold, 
ia poſſeſſion or reverſion of the land whereof the fine is levied, * 


n 
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ime of levying thereof, but have only a legſe for years, and not ſo much: 
in this aſe they fine will be of no force as to any ſtranger, however it may 
be good between the parties themſelves to conclude” them by way of 
eſtoppel z Vide 1 Bur. 95. and therefore if the leſſee for years levies 
fine 2 conuſance de droit come teo, this will not be a good tine, becauſe 
he has no freehold in him. Fenk. Cent. 6. Caſe 45. "NL 

If a leſſee for years, or a diſſeiſee, or one that has à right to a gever- 
fon or remainder, levies a fine to a ſtranger that has nothing in the land 
this fine will be void, or at leaſt voidable as for or to any ſtranger to the 
fine ; and he that has cauſe to except againſt it, may thew that the ſtee . 
hold eſtate and ſeiſin of the land was in another before, and at the time 
of the fine levied, and that partes finis nibil babuerunt tempare levationis 
fmis, and by this avoid the fine. | ö . 

And yet if a diſſciſer may levy a fine to a ſtranger that has nothing in 
the land, and this will be a good fine, for he has the fee-ſimple by wrong 
in him; and if the diſſeiſee ſuffers five years to paſs without claim, the 
diſſeiſee is barred. Plow. 353. 6 Co. 105, 3 Co. 87. 

If tenant in tail levies a fine ſur conuſance de droit come ceo, c. with ' 

mations according to the ſtatute ; this is a bar to the eſtate · tail, 
ut not to him in the reverſion or remainder, if he makes his claim or 
purſues his action within five ow after the eſtate ſpent. Co. Lit. 372. 

If a gift be made to the eldeſt ſon and the heirs of his body, the re» 
mainder to the father and to the heirs of his body, and the father dies, 
and the eldeſt ſon levies a fine ſur conuſance de droit come cen, Ac. with 
proclamations according to the ſtatute, and dies without iſſue; this ſhall 
bar the ſecond ſon, for remainder deſcends to the eldeſt. Co. Lit. 372. ö. 

If tenant in tail be diſſeiſed, or have right of action, and the tenant 
of the land levies a fine ſur conuſance de droit come ceo, c. according to 
— and fve years paſs, the right of the eſtate is barted. Co. - 
Lit. 2. 6. 5 0 f , . 

; I the denee in tail of the gift of the King had levied a fine fur conu- 
ſance de droit come ceo, &c. with proclamations, according to the farm of 
the ſtatute of 4 H. 7. this had barred the eſtate- tail, although the revet- 
fion was in the King. | n 

But ſince by the Latte of 34 H. 8. ſuch a fine levied by the King's. 
dime in tail, the reverſion continuing in the Crown, is no bar to the 
eſtate-tail. Co. Lit. 372. 6. 88 : 
If tenant in tail be difſeiſed, or makes a feoffment in fee, and aſter- 
wards levies a fine ſur conuſance de droit come ceo, Ac. with proclamati- 
ons, according to the form of the ſtatute, unto the diſſeiſor or à ſtran- 
ger; this will for ever bar the iſſues in tail. 3 C. go. . 

Where the iſſue in tail claims by the ſame title, and is driven to make 
his conveyance to the lands by him that levied the ſine; in every ſuch 


z * oy . 
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* 


caſe the fine will bar him. 9 C. 138. Dyer 354. e | 
, If tenant in tail dies before all the proclamations are paſſed, yet be- 
ng. _ perfeQed, though after his death, the fine bar his iſſue. 
3 Co, 86, | | | Ke 
So notwithſtanding the iſſue in tail be deigns age, hors de realm, de 
ſaub coverture, de non ſane memoriæ, or in priſon at the time of the fine 
N Ann yet he will be batred thereby. 
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time of the levying thereof, provided the land be intailed upon him, 


this will bar the younger brother. Per Cur*. Trin. 21 Fac. C. B. 


aud the ſtranger doth grant and render the land again to J. S. for yea, 
and to the tenant in tail in fee afterwards ; the iſſue in tail is barred by 


der in tail accepts of a fine from a ſtranger, and grants and renders to 


Where the King is tenant in tail of the gift of any of his, anceſtors ax 
ſubjects, he may levy a fine of ſuch eſtate, and bar his iſſue, and upon 
a grant and render he may deſtroy the eſtate-tail. Co, Lit. 372. 3 Leon, 


7 . \ 
| Abe levied by tenant in tail of the gift of the King will be no bar to 
the King, nor to the iſſue in tail, though ic will bar all other perſons, 
Dyer 279. 

Where one is tenant in tail of lands, whereof the remainder is in the 
King. and the tenant in tail levies a fine ſur conuſance de droit come ces, 
Sc. awith proclamations according to the ſtatute y there the iſſue ſhall 
be barred notwithſtanding the ſtatute of 34 H. 8. Moor, Caſe 288. 

So where one is tenant in tail of lands, (whereof the reverſion is in the 
Crown) who is diſſeiſed, and afterwards the diſſeiſor levies a fine jar 
connſance de droit come ceo, Ac. with proclamations, according to the 
form of the ſtatute, and the five years incur without any claim made 
by the tenant in tail, he ſhall be thereby barred hunſelf, but not his iſſue, 
according to the ſtatutes of 32 & 10 H. 8. Moor, Caſe 665. : 

A fine may bar the iſſue in tail, though he be not tenant in tail at the 


Co. Car. 670. | 
If lands be. given to an eldeſt ſon and the heirs of the body of the 
father, (the father being then dead) and he levies a fine of this land, 


But if the iſſue in tail do not make his title by him that did levy the 
fine, there the fine will not bar ; and therefore if my father be tenant in 
tail, and his brother diſſeiſes him and levy a fine, and he and my father 
die, this fine ſhall not bar me as iſſue in tail, becauſe I do not make 
my title to the land by him; but if I ſuffer five years to paſs, and do 
not make my claim, Sc. by this means I may be barred by the fine, 


er 3. 

2 if the ſine be levied of another thing than the thing itſelf in- 
tailed; as if the tenant in tail grants by fine a rent, common, or the 
like, out of the land intailed, this fine will not bar the iſſue. 

So if rent be intailed, and the tenant in tail of the rent diſſeiſe the 
tertenant of the land out of which the rent doth iſſue, and then levies 
the fine of the land, this is no bar to the iſſue of the rent, Plow. 436. 
. Although the fine be a double fine with a grant and render, yet it is 
within theſe ſtatutes, and will bar the iſſue in tail as well as a ſingle 
fine, ſo as the grant and render be of the land itſelf, and not by any 
profit apprender out of it. JF | f 

And therefore if huſband and wife be tenants in ſpecial tail, and they 
levy a fine with proclamations, and the conuſee grants and renders the 
land to them and their heirs ; this fine will bar the iiſue in tail. 

And if the tenant in tail join with J. S. and levy a fine to a ſtranger, 


this fine. 5 2 
So if there be tenant for life, the remainder in tail, and he in remain- 


the ſtranger again for years with a remainder over; hereby the iſſue in 
tail is bound. 3 Cs. 353. Co. Lit. 353. Bro. Fines 118, Dyer any 
| | + | 1 
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If tenant in tail accepts of a fine of the land intailed from a ſtranger, 1 


and then grants and renders a rent out of the land to the ſtranger by the 
ſame 8 will not bind the iſſue in tail to pay the ſame rent 
Plaw. 435. | | 


If tenant in tail makes a-feoffment on condition, and dies, having two 
ſiſters inheritable to the tail, and one of them levies a fine with procla- 


mations ſur releaſe to the feoffee of the whole; in this caſe it is doubted 


whether the other ſiſter be barred of her half or not. Dyer 117. ; 

Although the tenant in tail dies before all the proclamations- be finiſh- 
ed, yet when they be finiſhed, as they may, be after his death, the iſſues 
in tail are bound by the fine; for howſoever by the death of the tenant 
in tail the right of the eſtate- tail deſcends to the iſſue, yet when the 
proclamations are paſſed, this right that deſcends is bound by the ſta- 
tutes, and the iſſue cannot by any claim, Oc. ſave the right of the 
eſtate-tail that deſcends unto him. 3 Co. 86, 87. 


Although the iſſue in tail be within age, out of the realm, under co- 


verture, non compos mentis, or in priſon at the time of the fine levied, 
and the proclamations paſſed, yet the eſtate-tail is barred by the fine. 
And therefore if 4. be tenant for life of land, the remainder to B. in 
tail, the reverſion to B. and his heirs expeQant and B. levies a fine to C. 
and his heirs, and has iſſue, and dies before all the proclamations are 


paſſed, the iſſue in tail being then out of the realm; n 7 xd are 
made, and after the iſſue in tail comes into the realm and claims the re- 


mainder in tail upon the land; in this caſe the eſtate- tail is barred for 


ever. 3 Co. 84, 91. . | 4 ; 
Theſe ſtatutes extended to fines levied by tenant in tail by concluſi- 

on, and the iſſue {hall be bound by the fine of the anceſtor unto whom 

they are privy in eſtate and blood, tho? partes finis nibil babuerant tem- 
e 


4. 5 . 

And therefore if the iſſue in tail in the life of his anceſtor when he 
bath only a poſſibility ; as if there be grandfather, father and ſon, and 
the grandfather be tenant in tail, and the father levies a fine of the lands 
before the grandfather's death, and then the.grandfather dies before the 
father, and after the father dies; in this caſe the iſſue is barred by this 
fine. 3 Co, go. Dyer 279. Plawd. 435. So alſo if the grandfather 
ſurvives the father. a ö 


The iſſue ſhall be barred by his fathers fine, for tho* be claims from 


the grandfather, yet he derives his title from the blood of his father. 


3 C. 90. 4. Heb. 333. a : 
But in caſe of a collateral deſcent, if the collateral anceſtor dies in 
the life-time of his father without iſſue, this fine is no bar; but if he 


ſurvives his father, contra. . 


$ if lands be given to the grandfather, and bis wife in ſpecial tall, 


ind the grandfather dies, and the father diſſeiſes the grandmother, and 
levies a fine with proclamations, the grandmother dies, and then the 


father dies; in this caſe the ſon is barred. Cur, Tris. 21 Fac. C. B. 


Godfrey and Wade's caſe, Dyer 48. 67 8 
So if lands be conveyed in tail to a woman for her jointure within the 


ſtatute of 11 H. J. c. 20. and whilſt ſhe lives the iſſue in tail levies a 
ine of the lands; by this the ifſues inheritable to the eſtate-tail are 
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barred for ever. 3 Co. 50, 51. 9 Ce. 140. 
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So if tenant in tail makes a feoſſment to be diſſeiſed, and after levies 
a fine with proclamations for a ſtranger, hereby his iſſues are barred for 
ever. Plow. 434, 435. "i DRY, | 
So if a tenant in tail dies, and has iſſue before his entry (having a free. 
hold in law only) levies a fine with-proclamations ; this ſhall be a bar 
. to bis iſſues, ar po his collateral heirs and brothers of the half blood. 
| | Cur* 21 Fac. C. B. | ae”. 
4 . So if a tenant in tail has four daughters, and one of them levies a fine 
F : in the life-time of the father; this will be a bar to her iſſue for the 
fourth part of the land. dem. | | 1 
But in theſe and ſuch like caſes where the iſſue in tail levies a fine in 
the life-time of the tenant in tail, the tenant in tail bimſelf may after levy 
a fine of the land and thereby bar his iſſue, and the conuſee alſo to whom 
bis iſſue hath levied a fine z and therefore in all theſe caſes it is ſuppoſed 
2 the tenant in _ dies, and ſuffers the right to deſcend to bis iſſue. 
3 Ce. 50, 51, 140. . | ; | 
If lands be = by will to one when he ſhall come to his age of 
twenty-four years, to hold to him and the heirs of his body, and he after 
his age of twenty-one years levies a fine of this land with proclamations ; 
this is a bar to the iſſue in tail. 
dee accordingly the caſe of Johnſon werſus Gabriel in Co. Eliz. 122, 
and * 1 in the ſame book p. 610. in Hunt verſus King, Hil, 
Tauch. # , 4 
we a diſſeiſor makes a gift in tail, and the donee makes a feoffment to 
A. and after levies a fine with proclamations to B. that has — in the 
land ; this fine will bar the iſſues in tail, and they ſhall not avoid it b 
pacing that partes finis nibil habuerunt, &c. but it is no bar to the di- 
ſeiſee, for he may avoid it by his plea when he will. 3 Co. 30, 51. 9 
g C2. 141. 10 Ce. 50. . 21 | | 
: And a fertiori therefore, if a fine be levied by the tenant in tail that 
has only an eſtate of freehold in remainder or reverſion, it is good ; wil 
A. be tenant for life, the remainder to B. in tail, and B. levies a fine; 
22 — be no diſcontinuance, yet it is a bar to the eſtate - tail. 
84, 89. | | 
But if tenant in tail has iſſue a ſon and a daughter, and the ſon, living 
the tenant in tail, levies a fine and dies without iſſue, and then the tenant c 
in tail dies ; by this the daughter and the eſtate is not barred. 
So if the younger ſon levies a fine in the life of the father, and th es ot 
tenant in tail dies 3 this is no bar to the elder ſon. | ; 
80 if lands be given to a man and the heirs-female of his PRO» and 
he has a ſon and a daughter, and the ſon levies a fine of the land ; thi 
is no bar to the daughter, | 
So if a tenant in tail has a daughter, his wife being with child of ſon, i 
and the daughter levies a fine, and after the ſon is born z this fine ſhall i 
not bar the ſon, for theſe (notwithſtanding they be privies and heirs to.the . 
blood, yet) are not ptivies and heirs to the eſtate. Trin. 25, Jac. C. 3. Wi 
Godfrey v. Wade, © 3 2.4 Lit, 
Althoꝰ the eſtate paſſed by the fine be afterwards (before all the procl- Ws. 
mations had) avoided, yet the iſſue in tail is barred by it. * ( 
And therefore if tenant in tail diſcontinues in fee, and after diſſeiſe* ro: 
the diſcontinue, and levies a fine with proclamations to a ſtrapger, ad WW, 
takes an eftate back by render in the ſame fne, and the diſcontinue — tte 
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ore all the proclamations paſs enters and claims, and ſo avoids the fine 3 
et hereby the eftate-tail is barred. 3 Co. 91. | 


and levies a fine, the iſſue enters, and after the proclamations paſs, and 
ter the iſſue in tail enfeoffs the tenant in tail which levied the fine and 
lies; it ſeems this fine ſhall bar the iſſues in tail. Per Popham and Fen- 
er Juſt, M. 37 & 40 Elis. B. K. 5 
A fine is a bar to the eſtate - tail and to the iſſues only, and is no bar 
o him in remainder or reverſion; and therefore when the eſtate- tail is 
nt, chis bar is at an end. > 
And therefore, if an eſtate be limited to A. and B. his wife, and the 
\eirs-male of the body of A. the remainder to C. and A. and B. have iſſue, 
nd A. dies, and B. and her iſſue, or her iſſue alone, levies a fine ; this 
ill bar the iſſues whilſt there be any; but if they fail, it will not bar C. 
remainder, except he ſuffers five years to paſs, and ſo be barred by his 
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fine ; this is a good bar to the iſſues in tail for ever as long as the eſ- 
te-tail ſhall continue, but not to him that is next in remainder, nor to 
ny other that ſhall come in of any remainder in tail or in fee, nor to him 
reverſion, Co. 76. Co. Lit. 372. 

If lands be given to A. and the heirs-male of his body, the remainder 
o B. and the heirs-male of his body, the remainder to the right heirs of 
l. and A. bargains and ſells this land by deed indented and tnrolled to 
f. S. and his heirs, and after levies a fine of it ſur conuſance de droit 
ame ceo, fc, to him and his heirs ; by this the remainder to B. is not 
iſcontinued, but it is a bar to the eſtate-tail by the ſtatutes, and cauſes 
he eſtate. of the bargainee to laſt ſo long as the tenant in tail has iſſue of 
is body; but if the fine had been before the bargain and ſale, it had 
en a diſcontinuance of the remainder, but in neither caſe a bar to him 
remainder, unleſs he ſuffers himſelf to be barred by his non- claim 
thin five years after his remainder happens to come in poſſeſſion, 10 
% 96. & 9g Fac. B. R. | 

If there be tenant in tail, the remainder to him in tail, and the tenant 
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c de fimilibus, C. Lit. 372. 

But notwithſtanding al this, if lands be conveyed to a woman in tail 
or her jointure within the ſtatute of 11 H. 7. c. 20, and ſhe levies a fine 
this land, this will not bar the iſſues in tail. 12 
A. ſeiſed in fee levied a fine to. himſelf for life, remainder to his wife in 
all-male for her jointure, and had iſſuę- male; huſband and wife levied 

ine and ſuffered a recovery. After the death of the huſband and wife, 
ſue· male entered by force of the ſtatute of 11 H. 7. and held lawful; 
us caſe is out of the letter, though within the remedy of che ſtatute, 
vr the neither levied the nne, c, being /ole, or with any after-taken 
Maud, but by herſelf with ber huſband, who made the jointure. Ce. 
5 365. 3. See farther Vin. Ar. Tointreſs (I.) (K.) Hil, Shep. Touch, 
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Or if lands be giyen in tail to any ſubje by the King's own gift or 
rovifion, and the tenant in tail levy a fine, this fine ſhall not bind the 
ſues in tail nor the King, but others it will bar; for theſe fines are not 
arended within but excepted out of the ſtatute of 3a H. 8, but the King 

Vor, III.—P ART I, A « | himſelf 
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And if tenant in tail enfeoffs the iſſue in tail, and after diſſeiſes him 


So if tenant for life and he that is next in the remainder in tail to join 


n tail levies a fine of this land, hereby both his eſtates are barred, Et 
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himſelf being tenant in tail of the giſt of ſome of his anceſtors, bein 


ſubjeQs, may levy a fine of it to bar his iſſues in tail. * 
And in all caſes where a recovery will not bar the iſſues in tail, ther 


a fine will not bar them. Bro. Fines 121. 6 C. 55. Dyer 4. G. Ii 


372. 8 Co. 1), 78. 


he huſband being ſeiſed in fee, covenanted to ſtand ſeiſed to the u 
of himſelf for life, then to the uſe of his wife for life, remainder to'th 


heirs-male which he ſhould beget on her, remainder over; he had iſe 


only a daughter; the huſband and wife afterwards levied a fine to t 
uſe of the daughter with warranty and both died, and the warranty d 


ſcended * . him in remainder, who made a leaſe to the plaintiff in th 
action; adjudged that the eſtate-tail was not executed in the huſhy 
and wife; for if it had, then this fine would have been a diſcontinuanc 
which it was not, becauſe there was an intermediate for life to the vi 
which remained as a ſeparate and diſtin eſtate from the inheritance 


but if it had been an intermediate eſtate for years, there the freehd 


averment at common law, for being the lineal heir to the tail, he is pl 


| bound as privy ; and though by that ſtatute there is a ſaving of the 


and inheritance had been united in the huſband fimul & ſemel, Sid. 
Stephens v. Bitteridge, Perk, F. 336. S. P. in the caſe of King and l. 
wards, the huſband and wife were jointly ſeiſed to them and the hein 
the body of the huſband, ſo that the eſtate- tail was executed in him, 
Tenant in fail, remainder to the King, levied a fine with proclamm 
ons; adjudged that this fine ſhall bind his iſſue notwithſtanding t 
ſaving in the Stat. 32 H. 8. which ſpeaks of a reverſion, and not d 
remainder, and here there was no reverſion in the King; it is true int 
Stat. 34 H. 8. c. 20. there is a proviſo, that no act done by the ten 
in tail ſhall prejudice his iſſue; but that muſt be intended where 
King is donor, as it appears by the preamble of the ſtatute. Maar 11; 
Formedon in deſcender by the be in tail for a moiety of lands in 
in com, D. in which the demandant counted upon a gift in tail made 
one of his anceſtors in the reign of Edward the Firſt; the tenant 
ee in bar, that the great grand- father of the demandant, ann» 30 
evied 2 fine of the lands to the uſe of himſelf for one month, remaind 
to the uſe of his wife for life, remainder to the uſe of the cogn 
and his heirs ; that the wife was dead, and the conuſor being thus (ll 
in fee, made a feoffment of the lands in fee, under whom the tem 
now claims, and demands Judgment, if the plaintiff ſhould clan WW 
the intail againſt the fine of his anceſtor ; the demandant replied, nt 
at the time of the levying the fine his . was ſeiſed but of a moi 
and avers that the B. 's were ſeiſed of the other moiety, and then . 
forth how they become urn at that time, and always afterwas 
and ſo partes fits nibil habuerunt z and upon demurrer to this reple 
tion the queſtion in law was, Whether the iſſue in tail might thus 
againft the fine of his anceſtor, that partes finis nibil habuerunt ? and 
judged that he could not; it is plain that the ifſue could have npis 


to him who levied the fine, and is barred as the party himſelf was 
the ſtat. of Weſtm. 2, which gave him the farmedon to continue 
eſtate- tail, by which ſtatute he might avoid the fine, in reſpect u 
tail, until the ſtat. 4 H. 7. was made, by which it is enacted, That b. 
parties and privies ſhall be bound by a fine and non=claim; now 
OS the making that ſtatute it hath been held, that the iſſue in tw 
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ment, that partes finis nibil babuerunt, yet that extends only to ſtrangers, 
and not to thoſe who are either parties or pri vies to the ſine: but even 
between theſe two ſtatutes there was another made which explains this 
matter, vi. the ſtat. 32 H. 8. by which it is enacted, That no man ſhall 
demand any lands againſt the fine of his anceſtor 3 which words are 
peremptory againſt the iſſue in tail, and bar him from any'plea to avoid 
the fine, whether partes finis had any thing or not. Meer 250. 3 C. 
83. And. 165. Godb, 138. Leon. 75. eee ee 

Huſband and wife tenants intail, remainder to the heirs of the huſband z 
they had ifſue two daughters, which daughters levied à fine to . R. 
then the huſband died, and the widow, who was the ſurviving tenant 
in tail, made a leaſe of the lands for one hundred years to T. S. and died, 
under which leaſe the plaintiff in ejectment claimed : and the queſtion 
was, Whether this leaſe was good againſt the cogniſee of the fine ? and 
adjudged that it was, ſo long as any of the iſſue in tail were living; for 
the widow might have diſpoſed of the whole eſtate if ſhe would, ſhe 
being tenant in tail in poſſeſſion. Sid. 62. bo | 

In ejement the caſe upon the evidence was, tenant in tail covenanted 
to ſtand ſeiſed to the uſe of himſelf for ninety-nine years, if he ſo long 
lived, remainder to his firſt ſon in tail, remainder over z then he levies 
a fineto T. S. and Whether this fine ſhall corroborate the remainder, or 
enure to the uſe of the cogniſee ? was the queſtion. Hale Ch. J. held 
the firſt, becauſe the tenant in tail did not limit to himſelf an eſtate 
for life, but for years; and therefore not like Blithman's Caſe, 3 Cro, 
279. nor Bedding fiela*s Caſe 895. where the firſt eſtate was limited for 
lite; but here it being for years, the remainder may ariſe to the ſon 
out of the reſidue of the eſtate the covenantor had to diſpoſe of in his 
life-time z and if ſo, it is executed in the ſon and corroborated by the 
tine, like Wing field"s and Duncomb*s Caſe, 2 Lev. 84. | add} 

Tenant in tail of a rent iſſuing out of lands of which 7. S, was ſeiſed 
in fee, levied a fine of the ſaid rent come ces, Wc, and the queſtion was, 
Whether the iſſue was bound by the fine? it was argued that they were 
not, becauſe the land was not intailed, but only the rent; and that if 
tenant in tail of lands grants a rent out of them by fine, this ſhall not 
bind the iſſue, which is very true: ſed per curiam, the ſtat. 4 H. 7. and 
32 Hl. 8. give a tenant in tail as large and ample power to bar their iſſues 
by fine, as tenant-in fee had; therefore where tenant in tail of an office 
levies a fine of lands which belong to ſuch office, this will bind his iſſue, 
and yet it was not the land but the office which is intailed. 2 Roll, Rep, 
500. | 1 er. 4d 
Lands were given to the grandfather and his wife in ſpecial tail; the 
grandfather died, the father diſſeiſed the grandmother, and levied a fine 
11 her life-time with proclamations, then ſhe died, and the father after- 
wards died; adjudged. that the ſon was barred by this fine, and yet the 
{ather at the time when he levied it had only a poſſibility to inherit the 
eſtate tail. Co. in Arcber's Caſe, 
The cogniſor being ſeiſed in fee, levied a fine of lands to two, and to 
the heirs of one of them, who granted and. rendered the ſame lands to 
tae cogniſor and his wife, (who was no pup to the writ) and to the 
beits of the body of the cogniſor, who ſuftered a recovery, with vouch- 
en in the life-time of his wife, and afterwards died ; the wife died, he 
it_remainder brought a ſcire facias 1 have execution of it adjudged 
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the grant and render to the wife was not void, but only voidable, 
auſe ſhe was no party to the writ, and that this recovery againſt the 
huſband alone did not bar the remainder. 3 Co. 6. 
Adjudged that where a tenant in tail levies a fine, and dies before all 

the proclamations axe made, though the right of the eſtate- tail deſcends 
upon the iſſue per formam don; immediately upon the death of the ance. 
tor, yet if proclamations are made afterwards, ſuch right ſball be barred 
by the fine, by the ſtatutes of 4 H. 7, and 32 H. 8. which is explana. 
tory of the ſtat. 4 H. 7. for it is provided by that act, That every 
fine after the in g of it, and proclamations had and made, ſhall he 
a final end, and conclude a” privies as ſtrangers ; and it cannot be 
denied but that the iſſue in tail is privy, for he claims as heir by deſcent; 
and if it ſhould be objected, that by the equity of the ſtatutes the iſſue 
in tail might claim where his anceſtor dies before proclamations are made, 
for otherwiſe that ſolemnity would be to little purpoſe z the anſwer is, 
that by the ſtatute of the 4th of H. 7. every one had liberty to levy a 
fine according to the ſaid act, either with proclamations or without, a 
at common law z and therefore the act 32 a. 8. appoints that proclam:- Wl 
tion ſhall be made according to the ſtatute 4 H. 4. not to enable the iſſue Wi 
in tail to claim where his anceſtor dies before they are made, for tha Wil 
would be againſt the expreſs intention of the act itſelf; but it was to dil. 
tinguiſh ſuch a fine from a fine at common law, where proclamation 
were not requiſite z and it would be very inconvenient if when ſuch fine 
is levied, either for ſome valuable conſideration in money, or for the ac. 
vancement of his family, or for payment of his debts, and the cogniſa 
ſhall die before all the proclamations paſs, that all ſhould be avoided by 
the claim of the heir. 3 Co. 84, C, 97. S. P. | 
Tenant in tail bargained and ſold his land in fee, the bargainee leviel 
a fine with proclamations, and hve years paſſed in the life-time of the 
bargainee ; adjudged that the iſſue in tail is not barred by this fine, but 
that he ſhall have a new five years to make his claim after the death of the | 
t in tail, for he is within the ſaving of this ſtatute. C. Elis. 89. 
The father being ſeiſed in fee, bad iſſue two ſons, the eldeſt fon had 
likewiſe iſſue two ſons by ſeveral venters ; the father made a feoffment i 
fee to the uſe of himſelf for life, remainder to the uſe of his eldeſt gran 
ſon in tail, remainder to the uſe of his eldeſt fon in tail, remainder u 
the uſe of the right heirs of the father, who died, then his eldeſt ſo 
died, and the grandſon, who was tenant in tail, levied a fine, and de 
clared the uſes to himſelf in tail, remainder to the uſe of his uncle, who 
was the younger brother of his father in fee, and died without iſſue z a6 
judged that by this fine he had barred his half brother by virtue of the 
NKatutes 4 H. 7. and 32 H. 8. Lean, 3. 
- Huſband and wife were tenants in tail, and they had iſſue two ſons; 
ä died, and his widow married again, then ſhe and her bu- 
d in conſideration of money paid, did bargain and fell the lands un 
her eldeſt ſon, but no livery was made j afterwards the eldeſt ſon, in tie i h 
life-tice of his mother, who was the ſurviving tenant in tail, by bargain * 
ſale and fine, conveyed the lands to B. S. and his heirs for a valuable il « 
conſideration in money paid, and then the ſaid eldeſt ſon died without BY in 
iſſue, his mother Gill living adjudged upon a writ of error brought 1 f. 
reverſe this fine in the uer that it did not bar the ſe: i & 
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would have barred his brother z yet becauſe he was never ſeiſed by force 
of the tail, by reaſon of his death in the life-time of his mother, his 
younger brother ſhall never mention him in a fer medon in deſcender, and 
by conſequence his fine ſhall be no bar. Cro. Elis. 314. 9a 

Tenant in tail, remainder in tail: the tenant in tail in poſſeſſion made 
a leaſe for three lives, warranted by the ftat; 32 H. 8. and afterwards 
died without iſſue, he in remainder in tail, before he was in poſſeſſion 
of the land, levied a fine thereof with proclamations acjudged a good 
bar to the eſtate - tail, becauſe by the death of the tenant in tail without 
iſſue, the freehold and inheritance was immediately veſted in him in the 
remainder.. Leon. 268. | | | 

Tenant in tail levied a fine, and the p00 paſſed; and then he died: 
it was objected that the ifſue in tail ſhall not be reputed privy, becauſe 
he pleads per formam doni, and then his right is ſaved by the ſecond ſays 
ing in the ſtatute ; but adjudged that though he is the firſt to whom the 
right deſcends after the levying of the fine, yet becauſe he ſuffered five 
years to paſs without any claim, he ſhall be barred. 19 H. 8. Dyer 3. 

Tenant for life, remainder in tail to B. G. when he ſhould come to 
the age of twenty-five years; the tenant in tail levied a fine in the life= 
time of the tenant for life, and before he was twenty-five years old, and 
this was To the uſe of R. M. adjudged that though the tenant in tail had 
nothing in the lands till he was twenty-five years of age, yet this fine 


107. | 
A woman tenant in tail within the ſtat. 11 H. J. acknowledged a fine 


| ſur conuſance de droit come ceo, and by the ſame fine rendered the land to 


the cogniſee for one hundred years; it was adjudged this was a diſcon- 
tinuance, for by ſuch practice the meaning of the law might be defeat- 
ed; for if the render of one hundred years ſhould be good, it might be 
for one thouſand years, which would be as prejudicial to him in the re- 
verſion as a diſcontinuance. 2 Leon. 168, A 

Huſband and wife were tenants in tail, remainder to the huſband in 
fee, he died, and after his death the wife, who was now the ſurviving 
tenant in tail, and the fon and heir of the huſband, levied a fine,, c. to 
the uſe of him and his heirs, and afterwards ſhe made à leaſe of the lands 
for twenty-one years, and died; the ſon deviſed the ſaid Huds 10 C. D. 
and died; and the queſtion being, whether this leaſe ſhould be good 
againſt the deviſee z it was adjudged that the iſſue in tail himſelf was bar- 
red by this fine to avoid the leaſe, and oe Rough the eſtate- tail was 

yet it is not quite extinguiſhed, but ſhall have a being to fi 


port the leaſe ſo long as any of the iſſue in tail are living. Bridgm, 28. 


Cro, Fac. 688, | | 
Feoffment in fee to the uſe of himſelf and his wife, and to the heirs- 
male of their two bodies, remainder to the huſband and his heirs; they 
had iſſue a ſon and a daughter, and then the huſband died, the ſon le- 
"ied a fine to the uſe of himſelf in fee, and died without iſſue ; adjudg- 
d that this was no bar to his ſiſterz becauſe he had only a poſſiblity to 
inherit the tail, which was wholly in his mother after the death of h 
father, and ſhe ſurviving both her huſband and ſon, the land ſo int 


bull deſcend to her daughter immediately upon her death, Heb. *. 


rail, and if he had ſurvived his mother, who was tenant in tail, his fne 


had extinguiſhed his right, and barred the eſtate-tail. 2 Leon. 36. Goldfe 
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rendering rent to him and his heirs, and died; the father accepted the 


had no right, then the ſon was the firſt to whom the right came after ibe 


after it was levied; but adjudged that he was not barred, becauſe by the 


tail, remainder to C. in tail, remainder over in fee; the huſband died, 


V. K. and then the wife died, and C. levied a fine, c. to V. R. the 


three lives, warranted by the ſtat. 32 H. 8. and afterwards levied a fue 


his title was by the death of the tenant in tail without iſſue-male, and 


The grandfather being tenant in tail'made a feoffment in fee to W.R. 


rent; then V/. R. who was the feoffee, levied a fine with proclamation, 
and the five years paſſed without any claim; then the father died and the 
ſon brought a formed ; the queſtion was, Whether the father had ex- 
tinguiſhed his right to-the eſtate-tail by the acceptance of the rent? for 
if ſo, then when the fine was levied he had no manner of right; and if 
he had no right at that time, then the ſon ſhall be barred by the fine, and 
the five years incurred in the life-time of his father, becauſe if the father 


levying the fine, and he ſhould have made his claim within the five year 


acceptance of the rent the father had not extinguiſbed his right and inte- 
reſt in the eſtate-tail, but only by way of eſtoppel. Mer 301. 

The caſe upon the pleadings 1n replevin and avowry was thus : the 
huſband made a feoffment to the uſe of himſelf and his wife for their lives, 
and afterwards to the uſe of B. their eldeſt ſon, and after his deceaſe to 
the uſe of him who ſhould be his eldeſt ſon at the time of his death, in 


the wife made a leaſe for years to B. who afterwards made a feoffment to 


feoffee ; then B. died, having iſſue a ſon, who entered; adjudged that 
the feoffment made by B. and the fine levied by C. had prevented the fu- 
ture uſe to ariſe in the ſon of B. and this upon the authority of Dilla 
and Freyne”s Caſe, Mosr 545. 

Tenant in tail-male, reverſion to V. R. his brother made a leaſe for 


of the ſame lands to one Taylar, with warranty againſt all perſons, and 
died, leaving iſſue only a daughter ; then the brother died without if- 
ſue, the ſaid daughter being his niece and heir at law; the leaſe forlives 
expired, and then Taykr, the cogniſee of the fine, entered; the queſtion 
was, Whether the warranty in the fine ſhould make a diſcontinuance in 
fee, and be a har tothe daughter, or whether it was determined by the death 
of her father? adjudged that it was a bar to the daughter, for when her fi- 
ther made an eſtate for lives, with warranty likewiſe againſt all perſons, he 
gained a new fee, and then when by the fine he granted the reverſion with 
warranty, that beingannexed to the ſee binds him or her who had any right; 
for the reverſion being diveſted and diſplaced, the fine and warranty enures 
thereon; and though it did not deſcend upon the brother who had the right 
of reverſion upon the tenant in tail's dying without iſſue- male, yet upon 
the death of his brother it deſcended upon his niece, who was the daugb- 
ter of the tenant in tail, and ſhe is barred ; for when her uncle had a right 
at the time of the death ef the tenant in tail, and did not proſecute 

right by a jormeden in reverter, but ſuffered five years to paſs after the 
fine levied, and without any entry or claim, it is a bar, and he ſhall not 
have the advantage of entering after the expiration of the eſtate for three 
lives, becauſe he had no other title after his death than he had before, for 


then A1. - x have brought his formedon. Cro. Car. 156, Salvia or Saule 
V, e. | 


The Lord Chief Juſtice Vaughan tells us this caſe is wrong reported; 
for it was, that the warranty did bind the daughter, ' becaute the revet- 
ſion was diſcontinued by the leaſe for lives, and a new fee gained there- 


by, 
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by, and ſo the reverſion was diſplaced, and the warranty was annexed to 
that fre, and paſſed away by the fine and warranty, which could not 
be; for the leaſe was warranted by the ſtatute 32 H. 8. and then it could 
be no diſcontinuance, nor no new fee of a reverſion gained; and ſo is 
(rs. Eliz. 602. Keen v. Cope Vaughan's Rep. 283. : 

Tenant in tail had iſſue a {gn and daughter; the ſon levied a fine inthe 
life-time of his father, who was tenant in tail, and this was to confirm 


ther z the queſtion was, Whether his ſiſter was barred by this fine? and 
adjudged that ſhe was not z and this depends upon the expoſition or the 
word pri vy, in the ſtat, 4 H. 7. and the words heirs in tail, in the ſtat. 


Jaw; and the third is privy both in blood and eſtate; ſo there are three 
ſorts of heirs, as there are f £667 ſorts of privies; but the firſt of theſe pri- 


es, vies and heirs is not within either of theſe ſtatutes z as forinſtance;” if lands 
to are given to T. S. the ſon, and his father levies a fine, he is neither heir 
in nor privy within either of theſe ſtatutes z but he who claims as heir at 
d, common law, or an eſtate per formam deni, to or from that perſon who 
to levied the fine, he is both privy and heir within theſe ſtatutes: but in 
he this caſe the ſiſter cannot claim as heir to her brother who levied the fine, 
ut becauſe he died in the life-time of his father, and had no right, but on- 
la- ly a reverſion whilſt living; it is true the ſiſter is heir, but not heir to 
2 his eſtate; and if ſo, then ſhe muſt deri ve a title from the father; and if 
ſhe is not in the letter, ſhe is not within the intention of the ſtatute; for 
for by that it was intended to bar the iſſue in tail, who claimed the eſtate- 
ne tail as heir to him who levied the fine; for if any other conſtruction ſhould 
nd be made, vis. if ſuch heir ſhould be bound who claims the eſtate- tail from 
iſ. another anceſtor, then if tenant in tail hath iſſue two ſons, and the young- 
05 eſt levies a fine, this would bar the eldeſt, which no body will maintain. 
on H. Jenes 31. "ag 
in A contingent remainder deſtroyed by a fine will not be revived by re- 
th rerſing the fine. Ld, Raym. 314. 
2 5 
Of Fines barring Eſtates in general. 
tz | 
es A fine at common law, or a fine without proclamations, was once a per- 
bt petual bar to all perſons that had right and no impediment at the time of 
on the fine levied, and that did not claim within a year and a day after the 
b execution of the fine by poſſeſſion; but now this law changed, and this 
ht kind of fine will bar none but ſuch as are parties and privies thereunto, 
at But a fine by the ſtatute, or a fine with proclamations, is now much 
he of the ſame virtue and force as a fine at the common law was; for by the 
ot latute of the 4th H. 7. it is provided, That every fine after the ingroſ- 
ce ng thereof ſhall be proclaimed in the court the ſame term, and the 
or three next following terms, four ſeveral days in term , which pro- 
clamations ſo made, the fine ſhall conclude all parties, privies and 


* But by the ſtatute 31 Elie. c. 2. . fine need only be proclaimed four times, vis. once 
I; a ile term herein is is ingrcfſed, and once in each of the three ſucceeding terms, 


1 5 | *ſtrangers, 


a leaſe by him made, Qc. and then he died without iſſue, leaving his fa- 


32 H. 8. Now there are three ſorts of privies ; one is privy in blood, 
and not in eſtate z another is privy in eſtate, but not as heir at common 


* 
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ſtrangers, except women- covett, perſons within twenty-one years of 
age, in priſon, out of the realm, or of non ſane memorie, (being no par. 
ties to the fine) ſo as they or their heirs take their action or lawful entry 
within five years after theſe imperfections removed, ſaving to all perſons 
and their heirs (other than parties) the right, claim and intereſt which 
they have at the time of the fine, ſo as they purſue it by action or entry 
withia five years after the proclamations z and ſaving to all other perſom 
ſuch right, title, claim and intereſt, as firſt ſhall grow or come to then 
after the proclamations by force of any matter before the fine, ſo as they 
make their claim or entry within five years after the ſame due; of 
if at that time there be any impediment as aforeſaid, within five yen 
after the impediment removed. | 

And by the ſtatute of 32 H. 8. (which is an expoſition of this ſtatute) 
it is provided, that all fines with proclamations levied according to 4 |, 
7. y any perſon of twenty-one years of age, of any lands, Qc. befor 
the fine levied entailed to him that doth levy the fine, or any of his an. Wil 
ceſtors, in poſſeſſion, reverſion, remainder or uſe, immediately aft Wl 
proclamations had, ſhall be a bar againſt him and his heirs claiming only Wl 

y force of any ſuch intail, and againſt all others claiming only to the 
uſe of him or any heir of his body. 

Previous to the 32 H. 8. it was doubted whether a fine levied h 
tenant in tail, could bar the iſſue under the ſtatute of 4 H. 7. althoug 
all perſons appeared to be concluded thereby under the word privies at 
Ry" 2 to the fine, and that doubt occaſioned the enacting the ſtatut 
32 H. 8. 

By which ſtatute it doth appear, that . to the fine, conuſon 
and conuſees, whether they be femes-coveft, men de non ſane memurie, i 
or others, (infants only excepted who during minority may avoid i 
and whether they have a natural or civil capacity; and privies, ui 
privies in blood, as heirs, whether they be lineal or collateral, or pri 
vies in repreſentation, as executors, adminiſtrators, and all ſtrangen 
alſo, vis. all others beſides parties and privies that have or pretend ary 
preſent right or title, (except women- covert, and the reſt that have in- 
pediment that do make their entry or claim, or bring their action within 
five years after proclamations had z and thoſe perſons excepted alſo i 
they make not their claim, c. within five years after the impedimen 
removed) all theſe are included, for their right is extinct thereby, tht 
they can have no pretence to the contrary ; ſaving to all others ſuch » 
have no preſent right at the time of the fine levied, and were excepted 
before ſuch right, title, claim or intereſt, as ſhall accrue to them afte 
the en up6n any truſt, gift in tail, or other cauſe, befor 
the fine levied ; ſo as they make their claim, &c. within five years aft! 
their right firſt accrued, if they have then no impediment ; or if the) 
have, within five years after the impediment removed, 
a 7 dg barred by a fine are the parties to the fine, the fri- 

dies and ſtrangers. 
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How Parties ſball be barred. 

The parties are really barred although they be ideots or no compor 
mentis, Co. Lit. 247. 2 Co. Inft. 5 16. a 
So the fines of men that have the lethargy, old doting perfons, drunken 
men, Sc. (thou _ * not to be received, yet) being receiy- 
ed, are unavoidable an ing. 17 E. 3. 5. 78. 17 Af. 17, Plat. 
368. 4 Co. 124. Ta | | | 
The parties themſelves to the fine (if they be of the age of twenty- 
one years) are for ever bound by the fine, and have no time given them 
by claim to avoid it: but an infant is preferred during his minority y ſo 
that if he paſſes away his eſtate by fine, it may be reverſed at any time 
during his minority, but not afterwards. -17 Ed. 3.52, 78. 59 Ed. z. 

. 2 Buff. 320. | 
f Such 2 blind, deaf or dumb, naturally or accidentally, if the 
can expreſs their minds in writing, may in ſome caſes be barred by their 
own, or by the fines of Another man. | = 


Vide further 2 Inft. 516. Vin. Ar. Fines ( A. 3.4 8.) 


How Privies ſball be barred. 


Privies, being heirs and executors to the parties, (void of impedi- 
nent at the time of the fine levied or not) if they claim by the ſame title 
— their anceſtors had that levied the fine, are barred for ever by the 

And by privies alſo are underſtood privies in blood, not only the heir 
at the common law, but heirs by cuſtom, as Borough-Engliſh, gavelkind, 
and the like, who claim as —_ cuſtom. 

But by privies are not intended ſuch privies in eſtate as are jointe · 
nants, donor and donee, leſſor and leſſee, or the like. 2 Co. Inf. 516. 

That the ſon ſhall never have remedy upon a fine levied in the time of 
his father, and the five years after the proclamations paſſed, but in caſe 
e the right begins firſt to be a right in the ſon. Poph. 113. 

ow. 369. | 

2 heirs in eſtate and blood, as he that is heir to him to whom the 
land doth or ſhould deſcend, are within theſe ſtatutes, and ſhall be barred 
2 fine of their anceſtor of that land; and ſo alſo ſhall privies in 

te, that are not privies in blood; as where one hath land, in Berough- 
"agg, and levies a fine of it, hereby the younger ſon is barred, 

my father diſſeiſes my grand-father of an eſtate in fee, and thereof 
levies a fine with proclamations, and firſt my grand-father, and then my 
father dies; I am now barred as privy ; for that I cannot otherwiſe con- 
vey myſelf to the lands than as heir to my father the conuſor. Dyer 3. 

But one that makes his title as heir by another, and not by him that 
levied the fine, may not be barred. Ge, Eliz. 377. | 
Alſo he that is privy in blood only, and not in eſtate alſo, is not with- 
in theſe ſtatutes, neither ſhall he be barred by the fine, 


4 
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As if lands be given to a man and the heirs-female of his body, and 
he has a ſon and a daughter, and the ſon levies a fine and dies without 
iſſue ; this is no bar to the daughter, for though ſhe be heir to his blood, 
yet ſhe is no heir to the eſtate, nor hath ſhe need to make her convey. 
ance to it by him; but if the father had levied, it would have been 
otherwiſe. Trin. 21 Fac. C. B. Godfrey's Caſe. 

If huſband and wife, tenants in ſpecial tail, have iſſue, and the wife 
dies, and the huſband marries another wife, and hath iſſue, and levies 
a fine ſur conuſance de droit come ceo, c. and by the ſame fine takes an 
eſtate in ſpecial tail, the remainder over, Sc. and dies; in this caſe the 


iſſue by the firſt wife is barred, for that he is privy in blood notwith- 


precedent ; and then ſuch N to fines being void of impediments, 


ſtanding the continuance of poſſeſſion in the huſband. Dyer 354. 

So if lands be given to huſband and wife in ſpecial tail, the remainder 
to the right heirs of the huſband in fee, and he alone levies a fine with 
proclamations of it; by this the iſſue in tail may be barred, for he can- 
not otherwiſe convey himſelf to the tail and deſcent than as heir of the 
body of father and mother. Dyer 3, 251. Bro. Fines 109. 


Vide farther 2 Inft. $16. Vin. Abr. Fines (A. 3.4 8.) Vide alſo anex- 
celleut note to Hargr, Co. Lit. p. 122. 


How Strangers ſhall be barred. 


The ſtrangers that are to be concluded by a fine are, 

Firſt, All perſons whatſcever that have preſent right and no. impediment, 
who are barred by five years after proclamations, if they make not thei; 
claim within that time; and ſo as well tenant for years, tenant by ſta- 
tute merchant and ſtaple, copyholders and cuſtomaryholders, as tenant 
of freehold and inheritance, if they be out of —5 or ſeiſin at the 
time of the fine levied, are barred; for a fine levied by a ſtranger (by 
the common law) cannot bar him that is in poſſeſſion. 2 C. Inf. 5 1). 

Though the ſtatutes of 4 H. 7. and 32 H. 8. have made the operation 
of fines ſtronger againſt parties and privies than they were at common 
law, yet they have enlarged the privilege of ſtrangers to avoid them, 
for by thoſe ſtatutes ſtrangers have five years from the fine to make thei! 
claim where they have a preſent right at the time of the fine levied z and 
where it accrues after the fine, they have five years from the time of 
ſuch aceruer; whereas by the common law in both theſe caſes they had 
only a year and a day from the entry of the ſilver at which time the land 
paſſed. Bac. Abr. Fine ( F.) 

Secondly, Or they are ſuch as have preſent right and have impediment, 
as infants, perſons in priſon, non ſane memoriæ, oc. 

And theſe ore barred if they make not their claim, &c. within five 
years after the impediment removed. | 

And if after proclamation their impediments be wholly removed, and 
afterwards they fall into the like again and die, their heirs ſhall not have 
five years claim anew, but the firtt years begun immediately after the 
firſt removal ſhall run on to five years. Pla. 375. 

Thirdly, Or they are ſuch as hate no preſent but future right upon cauſe 
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ons, have five years after the coming of ſuch right. 1 R. 3. 7. 4H. 
7 24. Plaw. 378. 2. 3. k #1 Cf 
So he in remainder or reverſion, depending upon an eſtate of freehold 
— after the reverſion or remainder accrueth, hath five years to enter; and 
n il he die before- entry, his heir hath only five years to enter after the 
| death of the particular tenant. Plow. 374. 4. 6. | 4 
fe But if theſe have impediments, they ſhall have five years after the 
impediment removed. Plow. 364. 4. | 


proclamations will be ſufficient unleſs within one year after ſuch claim, 

an action is commenced and proſecuted with effect. | 
Fourthly, Or'they are ſuch as have neither e nor future right at 

te leying of the fine by reaſon of axy matter 

iebt grows either intirely after the proclamations, or partly before and partly 


F 65% 7 E 2 


after. . f 
And theſe may enter and claim when they pleaſe within the time of 


in religion, and the younger ſon entereth, and is diſſeiſed, and a ſine 
ich proclamations levied, and after the eldeſt ſon is deraigned, 1. e. 
liſcharged of his profeſſion or religion; it ſeemeth he is bound to no 
ime, but may claim when be will. — 3 StowwelPs Caſe. 

Nete z If a ſingle woman, being a ſtranger to the fine, having preſent 


* 


ver barred. Plow. 366. a. | 

They that have right of a reverſion or remainder expeRtant upon an 
ſtate · tail or for life, ſhall have five years after their title comes unto 
them to make their claim. 2 Co. Int. 518. | | 
Civil bodies and corporations having an abſolute eſtate ſo as to main- 
ain a writ of right, as Mayor and Commonalty, Dean and Chapter, 

c. are barred preſently as privies, and within five years as ſtrangers z 
s if one diſſeiſes ſuch a corporation of the land belonging to it, and 


within the five years, they are barred. . Plow, 537, 538. | 
But in ſuch caſe of a fine levied by a diſſeiſor or other, every ſuc- 
ceſſor or ſucceſſors, head of the corporation, ſhall have a new five years 


3 to make their claim. Plow, 5 39. 
| a So every officer that hath land appertaining to his office, as parker, 
” foreſter, keeper of a gaol, &c. will be barred by non-claim after a fine 


levied by a difſeiſor, and after five years paſt after the proclamations : 
but the ſucceſſor ſhall not be bound, if he alſo ſhall not ſuffer five years 
to paſs in his time. | | | 
So that theſe and corporations are by their laches barred only for their 
own time. Plow. 537. 3 
Deans, Biſhops, Lin of Hoſpitals, Parſons, Vicars, Prebendaries, 
Ec. which may not have a right, are not barred by five years; for they 
are reſtrained by divers ſtatutes to levy a fine to conclude their ſuc- 


78, 5 8. 4. 7 
And a is a rule, thit ſuch perſons as may not have a writ of right, 


\ 


cauj? it either a juris utrum or fine afſenſu capituli, are not. barred by ſuch 
ene Wh fines if the patron and ordinary join not with them, F. N. B. 118. 


And by the 4 Ann. c. 16. f 16, no claim or entry to avoid a fine with | 
before the fine, whoſe. 


preſcription z as if the father dies ſeiſed, his eldeſt. ſon being profeſſed 


g right, takes an huſband, who ſuffereth the five years to incur, ſhe is for 


cer levies a fine of it with proclamations, and they claim not, &c, 


ceſſors of ſuch lands as they hold in right of their churches, Sc. nor 
vill the non-claim of ſuch prejudice their ſucceflors. Plow. 138, 375, 


By 
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; hve years, thereby wy are barred. Plow, 337, 375, 375, 538. 
| u 


Ec. within the year and a day after the fine levied, and the executiot 


. Lit. 254, 262. 


ſuch has have natural capacities or civil; for both theſe are barred, 


eſtate and authority of their poſſeſſions, ſo as they maintain a writ d 


By the ancient common law, be that had right was to make his claim, 


thereof, or he was barred for ever. | 
And if ſuch a fine without proclamations be now levied, he that hath 
a right may make his claim or entry, c. at any time to prevent the ba, 


Perſons having Natural or Civil Capacities how barred. 


And parties, privies and ſtrangers to fines that are barred thereby, ar 
And therefore it is held, that if ſuch a corporation has an abſolute 


right thereof, as Mayor and Commonalty, Dean and Chapter, gc. ley 
a fine of their lands, they and their ſucceſſors are barred preſently ; bu 
if a Biſhop, Dean, or Prebend, with the aſſent of the Dean and Chap 
ter; ora Parſon and Vicar, without aſſent of the patron and ordinar, 
had levied a fine ; this would not have barred the ſucceſſors 2: neiths Wl 
will it bar now with their aſſent, for they are reſtrained by divers ii 
tutes. | 
So alſo ſuch perſons are barred by the fines that are levied by othen 
if they make not their claim in time; as if one diſſeiſe a corporatia 
aggregate of land belonging to their corporation, and after levies a fie 
of it with proclamations, and they do not make their claim, Qc. with 


But not their ſucceſſors after their deceaſe, for it would have beend 
none effect to have prohibited corporations from barring the right of ther Wl 
ſucceſſors by conveyances made by themſelves, and to have left then 
power by their permiſſion or ſufferance and non claim to bar it. 11G 
78.6. And accordingly fine levied by copyholder of a Dean and Chap 
ter, and five years paſſed without claim by him who was Dean at tit 
time, yet the fine did not bar the ſucceeding Dean. Vent. 311. 


Heirs when barred. 


Where the anceſtor is barred by the fine, there for the moſt part tht 
heir is barred alſo, FE | 

And therefore if tenant in tail be diſſeiſed, and the diſſeiſor levies! 
fine with proclamations, and the tenant in tail ſuffers five years to pib 
without claim, Ofc. hereby he and his iſſues are barred for ever, ſo thu 
the heir ſuffers for the laches of his anceſtor. 9 Co. 128. 


Vide further 2 Atkins, Rep. 51, 235, 510. 


— ——_— 


MO Kinds of Deeds. 


1 


Where a Diſſeiſee, &c. may be barred by a Fine of the Diſ- 


Seifor, Sc. 


If a man diſſeiſes me of the land J have in fee · ſimple or fee tail, and + 
fter levies a fine of this land with proclamations, and I do not make my , 
laim, Qc. within five years after the proclamations had, hereby I and 
my heirs are barred for ever of this land. 8 EN 4 
The iſſue in tail ſhall not have five years after the death of the tenant 
1 tail the diſſeiſee, for the father had a 12 right to the intail. Plow. 
374. 4. but if tenant in tail bargains and ſells in fee, and the bargainee 
evies a fine, tho? five years paſs in the life of the bargainor, the iſſue in 
ail ſhall not be bound, but ſhall have five years from the death of his 


it of ; . x | 
"ther. Peniſton v. Liſter. Cro. Elis. . Hil. Sb. Touch, 27. 
er] And if Thain ſuch a tenant in fee þ3 a leaſe for years, or be lord 
1 f any copyhold eſtate, and my leſſee for years, or copyholder in fee, 
4 or for life, be ouſted, and I thereby diſſeiſed, and the diſſeiſor levies a. 
N ae, and neither I nor my leſſee for years, or copyholder, do make any 


laim, Sc. within five years after the fine levied ; hereby we are all bar- 
ed for ever. e | 
And the lord ſhall not have five years after the death of the copy- 
holder, even if he was a copyholder for life. See 9 Co. 105. b, That 

WW opyholds are within the ſtatute of 4 H. 7. Vide Co. Comp. Cop. 126. 
And if one diſſeiſes me of land, and after makes a leaſe for life of it, 
nd then levies a fine with proclamations, and I ſuffer five years to paſs ʒ 
ereby I am barred both of the reverſion and of the eſtate for life alſo, 
D C. lob. 3 Ce, 87. Co. 698, hs, | 6H 
If tenant for life makes a feoffment in fee, and the feoffee levies a fine 


72 with proclamations, and he in teverſion or remainder does not make his 
4 laim, Cc. within five years ; hereby he is barred for ever. Plow. Com; 
— 358. in Stowwel's Caſe. Vide. Ld. Zouch, | 


If I pretend right or title to land, and enter upon it, and put him out 
hat is in poſſeſſton, and then I levy a fine with proclamations with an 
ntent to bar him, and he does not make his claim, c. within five 
hears z hereby he is barred for ever, altho?* he had the true right, and 
Ino right at all. 3 Co. 79. | @ 

If I purchaſe land of H. and after perceiving my title deſeaſible, and 
hat a ſtranger has the right of the land, I do levy a fine to, or take a 
ne from another with proclamations, with intent and of purpoſe to bar 
him that hath right, and he ſuffers five years to paſs, and doth not make 
us claim, c. hereby he is barred of his right for ever 3 and in theſe and 
Juch like caſes there is no relief to be had in equity. 3 Ce. 79. Deg. 
7 Stud, C. 26. 2 69. N 0 b 
Fines may operate by diſſeiſin where they can have no other inter- 
retation, | 157 
| lathe caſe of Pigot verſ. The Earl of Saliſbury, Mich, 28 Car. 2. it is 
ad to be agreed, that fines may work a diiſeifn when they can have no 
other interpretation; as if tenant par auter wie levies a fine to a 
or his own life, it is more than ſuch a tenant could do, becauſe bi 
late was only during the life of another, and no longer, * 


— 


* "1 
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So a ſine ſur conuſance de droit, c. implies a fee, which being levied 

by any one who has but a particular eſtate, will make diſſeiſin. 2 Meg, 
© vn. 27 | 

Hut in the ſame caſe, 2 Mad. 117. it is ſaid, that in caſe of a fine: 
leaſe for years is an impediment or diſplacing of thggreverſion. 

For if tenant in tail ex pectant upon a leaſe for- Kats levies a fine, it 
is a diſcontinuance of the tail; and notwithſtanding the leaſe, the fine 
has ſuch an operation upon the freehold, that it difplace the reverſion 
in fee. Co. Lit. 32. | nd 

Where one is in poſſeſſion by virtue of a particular eſlate for life, &. 
and accepts a greater eſtate, it ſhall not diveſt the eſtate of thoſe in re. 
mainder for life, ſo as the ſame may be barred by fine and non-claim, 

This rule ſeems to be cleared arguzndo in the caſe of Smith and Pierce, 
Paſch. 4 Jac. 2. B. R. where a term for years was deviſed for payment d 
debts, with a remainder over in tail; he in remainder entered and levied 
a fine, and ſettled the land on his wife for life, and died; the wife ſur 
vived, and the debts not paid; and it was inſiſted the faid term was ng 
barred by this fine and non - claim; ſed adjournatur, | 

But in the argument of the ſame caſe, this further caſe ſeems to be 

roved, wiz. where a leaſe is for one hundred years in truſt to attend tle 
inheritance, and cep que truft being in poſſeilion, demiſes to anothe 
for fifty years, and levies à fine, and tive years paſs, the term of or 
hundred years is diveſted by ſuch fine and non-claim, and is turned to; 
right, and ſo barred. Vide 3 Mad. 195, 196 Ng 


' Where a fine ſhall be a Bar as ſo one Perſon, and not io an. 
ther ; or as to one Part of the Land, and not to another. 


It there be tenant in tail, the remainder in tail, and the tenant in tai 
bargains and ſells the land by deed indented and inrolled, and after levia 
a fine with proclamations to the bargainee ſur conuſance de droit come ct, 
Sc. in this caſe as to the tenant in tail and his iſſue, this is a bar, bu 
as to all others it is no bar, altho? they never make any claim, c, 

So if tenant in tail levies a fine of his intailed land; this is a bar as t0 
him and his iſſue, but as to all others it is no bar at all, and thereſote be 
in temainder - reverſion in their times may enter notwithſtanding. 10G 

9 CC. 106. , | | 
2 ? lands be intailed to the huſband and wife, and the heirs of the! 
two bodies, and the huſband alone levies a fine of this land ; this ast! 
the huſband, tenant in tail, and his iiſue, is a bar, but not as to the wife 
for ſhe ſhall be tenant in tail ſtill z and yet it ſeems ſhe may not ſuffer 
recovery of this land afterwards. | : 

So if a man attainted of felony or treaſon levies a fine of this land; 
this as to the King and lord of whom the land, is held is void, and is 15 
bar to their advantage and title of forfeiture, but as to all others it 1s 1 

bar. 9 Co. 140, 142. 
So if one levies a fine of · lands in ancient demeſne, and of other land 
ther ; this as to the lands in ancient demeſne is not good, nor a) 
bar at all, but as to the other lands it is a good bar. 7 H. 4. 44. F. N. I. 


2 0 
, But may be avoided, as to the land in ancient demeſne, by writ ol 
deccit. | Fitz. Nat. Br, 98. Wis 
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N bai Eſtate may be barred by a Fine. 


The eſtates that ſhall be barred by fine are eſtates by the common law, 
or by copy hold in fee-femple, fee- tail, or for life, or for years ; the eſtates 
alſo of tenant by flatute, Elegit, and of guardians in chivalry, and of 
executors that have land until debts and legacies be paid. 3 

And therefore if one enters upon and puts out a copyholder of land, 
and levies a fine thereof, and the copyholder ſuffers five years to paſs, 
and makes no claim, &c. the copyholder and his lord both are hereby 
barred for ever. : 

And if a leaſe be made for years, and the leſſor, or another before 
entry of the leſſee, levies a fine with proclamations, . and the leſſee does 
not make his claim, Sc. within five years z hereby the leſſee is barred 
of his intereſt for ever. 9 C. 104. 5 C. 124. N 

The things whereunto the ſtatutes relating to fines do extend, are 
lands and tenements, and not a rent or other profit apprender out of the 
land; and therefore if I have a rent, common or eſtovers out of land, 
or a way over land, or power to ſell the land, and a fine levied of the 
land itſelf, and I do not make my claim of my rent, &c, within five 
years, yet I am not. hereby barred of my rent, &c. And for this cauſe 
it is, that if a tenant in ancient demeſne levies a fine of his land, and 
live years paſs, the lord is not hereby barred to avoid it, for herein he 
claims not the land, but his ancient ſeigniory. Plow. 378. Bro. Fines 
123. 5 C. 124. See alſo 1 Salk, 210. Vin, Abr. fine (N. b. 4.) 
& inf 3500's | 

No fine ſhall bar any eſtate in poſſeſſion, reverſion gr remainder, which 
is not diveſted and put to a right at the time of the fine levied, | 

And he that at the time of the fine levied had not any title to enter 
ſhall not be barred, for the fine does not bar the eſtate but binds the 
right; and when the fine does not turn the eſtate to a right, there needs 
no claim, Sir Thomas Raymond 149. 3 Med. 196. but this muſt be under- 
ſtood in the caſe of a future intereſt, and not of a tenant in tail barring 
his iſſue by ſtatute 32 HF. 8. Vide Hil. Sbep. Touch. 22. 

And therefore if one levies a fine of my lands whilſt I am in poſſeſſion | 
of it, this fine will not hurt me. 2 | 

So if the tenant of land out of which I have a rent or common, &c. 
levies a fine of the land, this ſhall not bar me of my rent or common, 
tor Jam ſtill in poſſeſſion of this in the judgment of the law. See ac- 
cordingly Saffin v. Adams, Cro. Fac. 60. 

So if there be tenant for life, the remainder f@ life; or tenant in 
tul, the remainder in tail, and the firſt tenant in tail or for life bargains 
and ſells the land by deed-indented and inrolled, and after levies a fine 
to the bargainee; in this caſe the remainders are not harred altho' five 
years paſs without claim; for the law in theſe caſes adjudges them al- 
ways in poſſeſſion. . | 

The remainder not being diſplaced, for the bargainee had a fee de- 
terminable upon the entry of the itſue, and he in remainder has his re- 
mainder open, upon default of iſſue of the tenant in tail. 10 Co. 96. 
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So if I make a leaſe for years of land, rendering rent, and the ſtranger 
levies a fine of the land, and the leſſee for years pays his rent to me 
duly; in this caſe I am ſaid to be always in poſſeſſion, and therefore 
am not barred by this fine of my reverſion ; ſo if there be a tenant b 
copy or leaſe for life, the remainder for life, and the firſt tenant for life 
accepts of a fine of the land with proclamations, and five years paſz 
without claim, Ec. hereby he that is in remainder is not barred. 

So if one has a leaſe for years of land, to begin in futuro, and the fine 
levied of the land, and five years paſs after the term begins; it ſeems 
this is 2 becauſe this eſtate is not put to a right. 5 Co. 124. 9 
Co. 106. | | 

A fine does not bar the eſtate, but binds the right; and where the 
fine does not turn the eſtate to a right, there needs no claim, T. Nayn. 
14% 9 Co. 106. 2 In}l.g17. Cre. Fac. 60. 5 Co. 124. Vent. 81. 

No 2 bars any eſtate which is not diveſted and put to a right; and 
he that at the time of the fine levied had not any title to enter, ſhall not 

be barred by the fine. T. Raym. 149. 9 C. 106. 6. This is in the 
caſe of a future intereſt, not in caſe of tenant in tail barring his iſſue, 
Per Stat. 32 H. 8. 

No fine bars any eſtate in futuro; for if a man has a future interef, 
and the leſſor is diſſeiſed, and the djfleiſor levies a fine, the future in- 

tereſt is not touched; and becauſe” it is not turned to a right, he is not 
bound to claim. T. Raym. 149. | 

A fine of a cefluy que truſt will bar an eſtate, but not a remainder over 
to another; and it has been doubted, whether by a recovery of a ce 
gue truft any thing be barred. , Chan. Caf. 21 3. 

But it has been held, that the fine of recovery. of a cefluy que in 
ſhall bar and transfer the truſt, as it ſhould an eftate at law, if it be upon 
à valuable conſideration. bid. 49. Wa 

And ce/tuy que truft in tail, where the remainder in tail was deviſed 
over, levied a fine, and died without ifſue : on a queſtion, whether 
this fine by a ceſtuy que truſt in tail and non-claim ſhould bar the remain» 
derman, the lord keeper was of opinion that it ſhould. Vern. Rep. 226, 
Vide 8. 9- Med. Ca. in Law and Equity 144. | 

But if there be an entry and claim, quere whether the temainder is 
barred. Vide 2 Chan. Caf. 64. Williams 91. 

It has been reſolved, that a fine with proclamations and non-claim 
has all truſts and equity, (or elſe no man would know when he was ſire 
of inheritance) ; but this is on two differences: Firſt, where the equity 
chargeth the lands, there the fine bars ; but when it charges the perſon 
in teſpect of the „it does not bar; and if the equity or truſt be 
created by the fine, that fine ſhall never bar the equity which it created. 

An entry on the land by ceftuy que truft is not ſufficient claim to avoid 
the fine; for the claim of an equity can be made no other way but by 

4 Chan. Caf. 268, 278. 

J. S. deviſes land to B. in tail, remainder to C. in tail, ſubjeR to 
the payment of legacies, and C. levies a fine, and five years and non- 
claim paſs, and C. grants a rent-charge to A. and A to B. yet 
the legacies are not barred by the fine and non- claim; for C. having no 
title. but under the will, the purchaſors muſt be preſumed to take notice 

of the legacies and the contents thereof. 2 ern, 662, + ws 
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A. having prevailed with a woman to levy u fine of ſore fiouſts,' aud 
to execute a deed leading the uſes thereof to him and his heirs ; an it 
being proved, that ſhe at the time of levying the fine declared, that. ſhe 
muſt make uſe of ſome friend's name in tru 1 and afterwards by will 
declaring; that ſhe only levied ſuch fine in truſt, the better to diſpoſe of 
her eſtate, and having deviſed it to J. S. ſubje to the payment of her 
debts; the Court decreed not only the eſtate liable to the debts, butalſo 
a conveyance to F. S. the deviſee. 2 Yen, 307. : 

Lands are deviſed to truſtees cill debts paid, and then to an infant and 
his heirs, and F. S. a ſtranget enters on the lands, and levies a fine, and 
five years and non-claim paſs, and the infant, when of age, brings an 
eje&ment, but is barred, becauſe the truſtee ought to ha ve entered; vet 
equity will relieve, and not ſuffer an infant to be barred by the lach 
of his truſtees, nor to be . barred. of a truſt eſtate during his infancy z 
and the infant in this caſe ſhall recover the meſne profits, 2 YVern, 368. 

A truſtee ſold the land to 2 ſtranger, who had no notice of the traft, 
and a fine and five years paſty and-afterwards the truſtee, for a valua- 
ble conſideration really paid, purchaſed theſe lands again: and it Was 
decreed, that the truſtees, notwithftanding the fine and non-claim ifor 
five years, ſhould ſtand ſeiſed in truſt as before the ſale. Bowey's Caſey 
Vern, 60. 2 Chan. Rep. 124 : 

A. ſeiſed in fee in truſt for B. for full conſideration conveys to C. the 
purchaſer having notice of the truſt, afterwards C. to ſtrengthen his own 
eſtate, levies 1 whether B. the ceſay que truſl, be not in that cafe = 
bound to enter within five years. rn, 149. B. is not bound, becauſe 4 
here C. purchaſed with notice z and although any conſideration be paid 2 
by him, yet he is but a truſtee for B. and ſo the eſtate not being diſs 
placed, the fine cannot bar. Per Serjeant Maynard & af, Ev 

Fine levied by a mortgagee, and five years non-claim, will not bar 
the mortgagor of his _ of redemption, who may notwithſtanding 
bring his bill to redeem, Vorn. 252. See 2 Hern. 189. | * 
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Where a Fine is a Cot roboration only, and no Bar. 


is 
* Where there is a precedent agteement amongſt the parties, ds 4 f 
E nent, or the like, there the fine ſhall not — thing, nor N 
15 way of gleppel but only by way of corroboratian, and ſhall be guided hy 
= the precedent agreement. 3 
4 And therefore if a feoffment be made to two and their heirs, and after 
id a fine is levied to them two and the heirs of one of them z this ſhal 
1 enure as a releaſe, and ſhall not alter the eſtate, 10 C. 96, 2. 
J If A. enfeoffs g. of certain land in fee, rendering rent with condition 
of re-entry for nor payment of rent, and by indenture at the ſame time 
4 covenants to levy a fine of the ſame land to the feoffee, to the uſe and 
3 conditions in the deed of feoffment, and after a fine is levied ſur connſance 
Je de doit come ceo, c. accordingly; in this caſe the fine ſhall enure as a 
„e {rr releaſe, becauſe the conuſee hath the fee before, and it ſhall not 
* enure by . of eftoppel, although it be a fine ſur conuſance de droit come 85 
ing ce Sc. and therefore the rent and condition ſhall remain in this 7 | 
| b | an 
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"and not be extinG. Dyer 157. Fitz. Eftoppel 21 1. 2 Co. 69. in Cren- 
: avelP; Caſe. + bb Rs 4 hn 


How a Fine is a Bar by Eſtoppel. 


A fine is ſometimes a bar by way of 7 only. . 

It is called an eſtoppel where one is concluded and forbidden in law 
to ſpeak againſt his own act, (altho* it be the truth he would ſpeat) 
whereby his mouth is ſtopt, and his hands are bound, that now he can- 
not ſay or do that which otherwiſe he might have ſaid or done; and thi 
may be done by matter of record, or by matter in a deed, or by fa in 
the country. Vide 2 Co. 4, 55. Plow. 397, 431, 434 F. NM. B. gi 
1 LOS: Co. 70. Hind's Caſe. 4 Co. 53, 71. 21 H. . 2 

. e . 
© | Where a feoffment will work an eſtoppel, there a fine (which is: 
feoffment upon record) will much more work an eſtoppel. 

Eſtoppels do always deſcend upon the 4 and upon the 
heir at common law, and none others z and the daughter which coma 
in by poſeſſio fratris ſhall eſcape an eſtoppel of the father. 1:46: z. 

Lit. 352. 1 | 5 

In every eſloppel ptivity is required, for it t to be reci 
dig. to bind both parties Tad therefore ICY —.— 
take an advantage of, nor be bound by an ra but privies in 
blood, as the heir; privies in eſtate, as the feoffee, leſſee, &c. privies 
in law, as the lord by eſcheat, tenant by the courteſy, in dower, the in- 
cumbent of a benefice, and others that come under by act of law, or is 
the poſt, ſhall be bound and take advantage of eſtoppels. Co, Lit. 383. 

A fine levied by a remainder-man in tail binds by e/foppel, | 
This rule ſeems to have been admitted arguendo in the caſe of Halli 
v. Carr, Paſch. 28. Car. 2. in cancellaria, where it is ſaid, that it would 
be very hard to decree the execution of the fine in that caſe ; for that 
the father of the defendant was alive when the defendant executed the 
deed ; and the father who never ſealed it being tenant in tail, the fon 
who ſealed could have no nt right: and how could a court d 
equity decree a fine in that caſe, whereby a right may indeed be er- 
tinguiſhed, but can never be transferred, and by which no uſe can be 
declared ? Nor though ſuch fine be good by 8 before the eſtate- 


tail deſcends to the iſſue, yet no uſe can be declared thereupon. 3 
Mod. 90. | 
* 8 
V 
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Where a Fine works a Diſcontinuance. 


A fine ſometimes works a diſcontinuance of land, and the poſſeſſion 
pf it, . 'Y 70 * 

A diſcontinuance is where one that is preſent owner of the land grants 
ome larger or greater eſtate than he has, (and thereby diveſts/ and in- 
errupts the inheritance or eſtate which ſhould or ought to have come to 
nother) and then dies, and another has right to have them, but he can- 
dot enter by reaſon of ſuch alienation. v5 


ne z by which, notwithſtanding that the cognizor continues the 
eſſion, yet the other is tenant in law, and the right of the eſtate or of 
he tail is diſcontinued or diſſolved. Lit. $ 192. Co. Lit. za. 


re diſcontinuances, in which there is no remedy but in caſe where the 
everſion 18 in the King. 10 Co. = wth Bed 3-113 528% 

Where a feoffment will make a diſcontinuance, there a fine will much 
zore make a diſcontinuance. bv 462 | | | 


y a fine. C. Elis. 827. Moor 170. ab 

A fine of lands in ancient demeſne works a diſcontinuance, but is no 
dar; this appears by the third reſolution in the caſe of Hunt and Brown, 
il. 1. Ann. where the court held, that a fine levied in the court of an- 
ient demeſne may work a diſcontinuance, though that court is not a 


ered in the action; for every .recoverer recovers a fee-ſimple, and a 
u Wh -<overy of a ſee · ſimple muſt work a diſcontinuance. But though ſuch 

ne be a diſcontinuance, yet it is not a bar to an entail. For it is by 
he ſtatute 4 H. 9. c. 24. that a fine with proclamations ſhall bar an 


* ute, nor can bar an eſtate - tail. Salk. 240. n, 4% 

* Vide the caſe of Doe ex dim. Odiarne verſus Whitehead, 2 Bur. Jog. 
er- 4 E ONES LY i , 

- Where a Fine works by Way of Remitter. 


A fine ſometimes works by way of remitter. | 
| Aremitter is a man's reſtitution to his former right; or where a man 
i to come to two titles of land, and his latter is defective, and not fo 
good as the former, he is remitted to the former and better title, We. 
No remitter ſhall be where there is a fine or recovery to hinder it. 
Vide Co. Lit. 349. © r | 
Bur if tenant in tail levies a fine with proclamations, and after the 
lane is reverſed by writ of deceity the iſſue in tail is remitted, and 
ſhall avoid all een made, becauſe the fine is void between the par- 
nen Cro, Car. 471. a mien 


bert : | Bba | Where © 


And there is a diſcontinuance in Jas, which is where there is a | 
apſmutation of poſſeſſion, and in law, as by cognizance of . | 


All fines and recoveries ſuffered by tenant in tail to bar the eſtate-tail 


Where an eſtate is not diſcontinued, there regularly-it is not barred 


ourt of record; for the diſcontinuance is becauſe the freehold is reco- 


ſtate-tail, and no fine but a fine with proclamations is within the ſta» : 
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Where a Fine is an Bxtinguiſbment of an Eftate. 


Extinguiſh® A ſine levied by the iſſue in tail is an extingui/bment of that gfttt, 
Went. This rule has been often held, as appears by the caſe of Symonds and Cu. 
more, Hil. 2. & M. in B. R. 4 Med. 4, 5. and the reaſons and auths. 
rities there cited ; fee alſo Show. 350. that upon the ſtatute 32 H. 8. 
36. (that à fine levied of lands intailed on the cogniſor, or any of hi 
anceſtors, ſhall be a bar againſt the perſon and his anceſtors claimin 
by force ſuch intail). It , been often held, that a fine levied by; 
remainder-man in tail during the eſtate of a tenant for life, was an ext 


guiſhment of the entail. fr ION ide 
'Veta leafe made by tenant in an before the -commencemen, 
ſball be good againſt a fine levied by ſuch iſſue of remainder-man in tal 


as 1 agreed in the ſame cafe of Symonds and Cudmere, which as iti 
reported/in Salk, 3 38. is thus, wiz. in ejefment a ſpecial verdict ui 
A. tenant in tail in reverſion after a leaſe for years, remainder to iſſue , 
tail in fee : 4. made a leaſe to commence at a day to come, and dh 
+ before the day, having iſſue, who afterwards, and befote the ſaid wi 
levied a fine; and agreed per tot cur”, zn 4 { 
| Firfl, That the remainder in fee ſtood chargeable with this leaſe, ail 
it ſhould have been ſerved out of the remainder in fee, had the tem 
in tail died without iſſue. 2129 ye. 216 20 Gb "1 
« Secondly, That the eſtate-tail was extinct by the fine, as much u 
tenant in tail were dead without iſſue: for theſe reaſons, d. 1. Bec 
two ſees immediately expeRtant ane upon another cannot ſubſiſt in ti 
ſame perſon. . Becauſe by 32 H. B. c. 36. the fine is declared tu 
a bar and a diſcharge of the eſtate · tail. 3. — the ſtatute of Welw 
2. having made eſtates-tail a kind of particular eſtates, they are (& 
protection of the ſtatute being gone by the fine) like all other parucuil 
b eſtates, ſubject to merger and extinguiſhment when united with the ab# 
lute fee; and ſeveral caſes are there to prove it, 01 6h 
And by that book three Judges denied Co. Lit. 46. 4. and held i 
iſſue in tail had election either toad or affirm the leaſe, and that?) 
Weftm. 2. but that the conuſee had not; for that the power and pri ui 
is 2 and cannot be transferred. But note, Malt Chief Jul 
differed, and held the leaſe actually void guaad the iſſue, as if tenants 
tail make a leaſe : and that as by law no act is neceſſary. to be done 
avoid the leaſe, ſo the fine in this caſe does not prevent its being 106 
Where à huſband is entitled to be tenant by courteſy, and levi 
fine with his wife, his right is extinguiſd en. 
This rule is laid down cbiter in the caſe of M inchunſ and Mai 
Mich. 7. V. 3. On motion to quaſh the party's own. writ of end 
* | brought to-reverſe a fine, for that one of the parties to the fine was om 
| ted in the writ of error. The Court refuſed it, ſaying, they could un 
notice of nathing but what was on the record, and not of a foreign ſuf 
ſtionz and cited a caſe where a fine being levied by three, tuo 
them 59) oy error, and reverſed it, for perhaps the other has nt 
in tlie . | 


„ 
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But if one entitled to be tenant by the courteſy joins with his wife in Fine by te- 1 
foe of thoſe lands to which he is ſo entitled; guere, Whether his _— , ' 
lle to be tenant by courteſy be not extinguiſhed if the fine be reyecſed extioguihes'.  Þ 
ter her death? Indeed if it be reverſed. in her life-time, he may. have his right. I 


new ti tle, : 


A fine levied to a ſtranger may extinguiſh a right, but cannot increaſe. 


9 


te, 
1 \ eſtate. 2 £d. Raym. 782. 


But if be makes a'feoffment on condition of her lands, 2nd ſhe dies. 
4 then the condition is broken, ſhall he be tenant by courteſy?ꝰ Qa. 
ceret non. 5 Mod. 67. r 


How a Fine levied by Decree in Chancery LOSE WEE 


By decree in Chancery a fine was levied to a particular end and pur- 
oe, which would operate further in point of law than the decree 
dered it: and it was reſolved, that ſuch fine ſhould not be ſuffered in 
uity to work any further than the decree intended. Chan. Ca, 49. 


Where a Fine enures as a Releaſe. - 


If A. enfeoffs B. of land, rendering rent with condition of a re-entry 

non-payment, and by indenture at the ſame time covenants to levy a | 
te of the ſame land to the feoffee, to the uſes and conditions in the deed 2 
ſeoffment; and after a fine is levied ſur conuſance de droit come ceo, Sc. | 

| 1 : in this caſe the fine {hall enure as a releaſe, becauſe the 


by nuſee has the fine before, and it ſhall not enure by way of e/toppet ; 
* therefore the rent and condition ſhall remain in this caſe, and not 
"( extinct. 2 Co. 72. 6.73. 4. abr ee eee, 


ere levying a Fine makes a Forfeiture, and where not ; 
and where the Entry for ſuch Forfeiture is good. 


Temes fat lis. ede in- tell, 6 the. ame dn fh bag i cotta 


Juſt ceo, Wc. to the uſe of himſelf and his heirs ; adjudged chis was 2 
nant 0 iciture 3 afterwards the tenant for life, and he in remainder, joined in 
one 1 coffment, and made a letter of attorney to make livery z adjudged this 


ys a diſcontinuance, for it is- firſt an entry for the forfeiture, then it is 

coffment to him in remainder z and laſtly, the confirmation of the 

nant for life. Dyer 214. | | | | 

Tenant for life, remainder in fee, the tenant for. life made a leaſe for 

r years in March, 20 Elis. and afterwards granted the lands to H. G. | 
from Midſummer next enſuing for life ; the leſſee for four 

as attorned, and after the expiration thereof B. G. entered, and made : 

eaſe at will, and the tenant for life levied a fine come ceo to the leſſes at 

thr. that when . G. entered by colour of the grant made 1 

him by the tenant for life, he was a diſſeiſor, becauſe an eſtate of 8 

chold was granted to him to commence in futuroz and if the fine had 

i levied to him, the remainder-man might have entered for a forſei- 

: ture, , 


* 


. 


Kinds of Deeds. | 


ture, and ſo he may as it is levied to the leſſee at will. 2 C. 55. Mar 
423. Cre. Elis. 450. 2 And. 29. | 4 | 

for life, remainder in tail, remainder in fee; the tenant for 
life wy and ſold the lands to one, who before the ſtatute 14 Lis. 
c. 8. ſuffered a common recovery, in which the tenant for life wa 
vouched, and he vouched over the common vouchee, c. thereupon he 
in remainder entered for a forfeiture z and adjudged he might, becauſe 
the recovery ſuffered by the tenant for life made a forfeiture of his eſtate, 
for he did as much as he could do to diſinherit him in the remainder ii 
tail. 1 C. 3. Sir William Pelham's Caſe. RIO Weg 

Tenant or life made a leaſe of part of the lands, to hold the fane 
at will, and being in poſſeſſion of the reſidue, he levied a fine of the 
whole with proclamations ; the leſſor entered for the forfeiture on the 
land, which was leaſed at will, and this he did in the name of the whole, 
and adjudged good for the whole; but where a diſſeiſor makes a leaſe i 
Part, and continues in the poſſeſſion of the reſt, and the diſſeiſee enters o 
that which is in.his — in the name of the whole, that entry » 
not good for that part which was in leaſe, becauſe the leſſee was in i 
by title, but in the other caſe where the tenant for life leaſes part at wil, 
and afterwards levies a fine, that is a determination, and by conſequence 
the leſſee has no title to the part, and then the entry is good for the 
whole. Leon, 51. 

Huſband and wife, tenant in tail, had iſſue two ſons and they mate 
a feoffment in fee to the uſe of the wife for life, and after her deceaſe u 
the uſe of the heirs of the body of her huſband begotten, remainder it 
fee to V. R. afterwards the mother and her youngeſt ſon levied a fine 
with warranty againſt. her and her heirs, and the conuſees in that fine 
rendered to the ſon an eſtate for ſixty years, rendering rent, and the 

nted the reverſion to the mother and the heirs of her body of th 

dy of her huſband begotten, remainder in fee to W, R. The eldet 
ſon entered, the mother died, and then the youngeſt ſon claimed thi 
leaſe ; adjudged" that he had no title to it, becauſe by the entry of li 
_ brother, as for a forfeiture at leaſt, all the other eſtates are yo 

er 111. 

Where tenant for life is of full age, and he in remainder, being an i. 
fant, levies a fine, which is afterwards reverſed by reaſon of the infancy; 
in ſuch caſe the infant ſhall not enter for the forfeiture, becauſe he i. 
ſented to it by joining in the fine. 2 Leon. 108, 

The father having two ſons, made a feoffment in fee, to the uſed 
himſelf for life, afterwards to the uſe of his youngeſt ſon for life, remait 
der to the firſt ſon of his youngeſt ſon who ſhould have iſſue male of h 
body, and to his heirs for ever; remainder in like manner to the daughter 
remainder for want of ſuch iiſue to the right heirs of the youngeſt (i 
for ever : the father died, the eldeſt ſon had ifſue a ſon, and died, de . 
1 ſon had likewiſe iſſue a ſon, who died without iſſue, and tht 1 

is facher levied a fine of the lands, and the ſon of his elder brother es- i 
tered on the conuſees for a forfeiture ; adjudged that this remaindet i 
the firſt ſon of the youngeſt ſon who ſhould have iſſue · male, is a conti. 
gent remainder, and the remainder to the right heirs of the youngeſt ſo 

| Veſted in him; therefore his levying the fine was no cauſe of forteitur 

Cre, Car. 265, . 
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In a ſpecial verdi& in ejectment the caſe was, tenant for life, remain- 

der for life ; the tenant for life levied a fine to him in remainder for life, 
and to his heirs, and this was ſur conuſance de droit c. —_ that 
both their eſtates are forfeited, the tenant for life levying the fine, and 
the remainder for life by accepting of it. 2 Lev. 202. 7. Fones 
51 enant for life, remainder for life, he in remainder for life levied a 
fine ſur conuſance de droit come ceo, c. as if he had a fee · ſimple ; the 
conuſee brought quid juris clamat againſt the tenant for life, who not 
appearing, he was adjudged to attorn to the conuſee; adjudged that by 
this attornment the tenant for life had not forfeited his eſtate, becauſe it 
was by compulſion of the court, that the remainder for life had not for- 
feited his eſtate, by levying the fine, for nothing paſſed but what he might 
lawfully paſs ; but the Chief Juſtice and another Judge were of a con- 
trary opinion as to this point, for that the forfeiture is not only where 
there is a diſcontinuance, but where the party does any act upon record, 
in order to difinherit him in reverſion Cs. Elix. 751. 
Agreeable to the opinion of the Chief Juſtice, Oc. was this caſe : H. 
tenant for life, remainder for life, remainder in fee to one B. B. he in 
remainder for life coming into poſſeſſion by the death of the tenant for 
life, levied a fine ſur cenuſance de droit, c. adjudged that by this fine of 
the remainder-man for life, the remainder in fee was not touched or diſ- 
continued; yet becauſe he had done as much as he could in order to 
diſpoſe the fee-ſimple by the fine, he did thereby take that upon him, 
which amounts to a forfeiture, Leon, 46. 

Tenant in tail, 2 condition that if he or any of his heirs ſhall 
alien or diſcontinue the lands, &c. that then the donor may re- enter; he 
had iſſue two daughters, and died, one of the daughters. levied a fine 
come cec, Wc. Adjudged that this is a forfeiture of their eſtate, and that 
the donor might enter becauſe both of them are but one heir. Leon, 
292, | | | 


Where Equity will relieve againſt a Forfeiture by levying a 


ine. 


A. deviſed to B. the father for life, remainder to his ſon C. an infant, 
and deviſed four hundred pounds to the ſon, to be paid at twenty-one, 
and made the father executor, and left two thouſand pounds perſonal 
allets ; and B. having ſpent the perſonal aſſets, mortgaged the lands to 
J. q. and made affidavit that they were free from incumbrances, and that 
he was ſeiled in fee, and levied a fine for corroborating the mortgage, 
and alſo declared the uſe thereof to him and his heirs. The ſon having 
entered for a forfeiture, the mortgagee brought his bill to be relieved, and 
the court decreed, that the mortgagee, notwithſtanding the forfeiture, 
ſhould hold and enjoy the lands againſt the ſon during the father's life. 
Abr. Ca, Eq. 257. | 
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Claim what, and the different Kinds of Claim. 


Claim is a challenge of the ownerfhip or property that a man has not 
in poſſeſſion, but is detained from him by wrong, 
Mr. Brown in his Introd. to Fines, p. 67. ſays, There are four ſorts of 
claims provided by the law for defeating of fines, wiz. | 
1. By aQtion real, — 4. 9 | | 
4 4) By entry of the claim in the Chirographer's Office at the foot of 
e fine, 3 | 
3- By actual entry. | 
By claim, 
Of theſe, the two firſt are by record, and the other two by ads in the 
country. . | 
But as to the ſecond ſort obſerve, that in Michaelmas term, 29 Elie, 
it was adjudged, that where a diſſeiſor levieth a fine, and the diſſciſee, 
to preſerve his ri ght, entereth his claim in the record at the foot of the 
fine, this is not ſuch a claim as will avoid the ſtatute. 4 H. 7. of fine, 
2 Leo 53. , 


Of Non-Claim. 


Tenant in tail levied a fine after the Sat. 4 H. 7. with proclamations, 
and five years incurred in his life-time, and then he died ; adjudged that 
it ſhall bar the iſſue in tail. Dyer 3. 

Huſband and wife levied a fine with proclamations of the lands of the 
wife, the huſband died, and five years paſſed after his death without ac- 
tion or entry; adjudged that the wife and her heirs are barred. Dyer 72. 

Where a man has a right to a writ of error to reverſe a fine for an ap- 
parent error, and he ſuffereth five years to paſs without bringing it, be 


all be barred by ſuch fine and non-claim, by the Stat. 4 H. 7. by the 


words Adtens in the ſtatute; and fo it was adjudged in the Exchequer- 
2 27 Eliz. Mandeville's Caſe, Cro. Fac. 332.——Roll. Rep. 36. 
2 Buijt, 244. FE RO 

Error in B. R. to reverſe a judgment in ejeQmeht in C. B. in a ſpecial 
verdict, wherein the caſe was, That tenant in- fee-ſimple made a leaſe 
to A. M. for one hundred years, in truſt to attend the inheritance ; af- 
terwards the tenant in fee entered and took the profits, and made two 
leaſes to other perſons for ſhort terms of years, which were expired; 
then he made a leaſe to one Germin for fifty-four years, and levied a fine 
with proclamations to Corroborate the term to Germin, who entered, 
the five years paſſed ; adjudged that this fine and non-claim was a bar to 
the term tor one hundred years. Vent, 55, 80. Sid. 349, 458. Lr. 
246, 270. Hardres 448. 

A copyholder of a Dean and Chapter levied a fine come ceo, and fie 

years paſſed without any claim by the Dean, &c, adjudged in a ſpecial 

verdict in ejectment, that the ſucceeding Dean was not bound by this 
fine and non- claim: for if he ſhould, the ſtatutes 1 and 13 5 


1 9 


— 


Vent. 311. | 
Non claim on u ine n bar of deceit to reverſe the fine. Ld. Raym. 179. 


Of Entry. 


clamations, and a friend of him who had a right to the land entered to 
the five years paſſed, and the conuſee re-entered, and then the five years 


right agreed to the entry, but his agreement to it afterwards will not do. 
Cre. Eliz. 561. Poph. 108. Moor 450, 457. ; 
Where a leſſee for life in poſſeſſion levies a fine come ceo, Ec. if the 


the opinion of the Ch. Juſt. and another Judge; but Windham was of a 
contrary opinion ; for he has liberty to enter within five years, or may 
ſlay till the death of the leſſee for life. Leon. 46. 

There was a leaſe made to commence after the determination of another 
leaſe then in being; the firſt leaſe ended, the ſecond leſſee did not enter, 
but he in reverſion entered and made a feoffment, and levied a fine, ard 
the five years paſſed without entry or claim; adjudged that the ſecond 
lefſee was barred by his term by the Stat. 4 H. 7. of fines, becauſe the 
words of the ſtatute are non and extend to all eſtates, and the ſav- 
an intereſt,” and ſuch an intereſt which may be barred by a fine, and fo 
are the intereſts of tenants by ſtatute-merchant, elegit, guardians and his 
executors ; and though he who hath only a right to an inheritance can - 
not levy a fine, yet if the tenant of the land levies a fine, he ſhall be 
bound by it. 5 C. 123, | 

A leaſe was made ann? 22 H. 6. for eighty years; the leſſee died in- 
teſtate, and anne 4 Mar. à fine was levied of the lands with proclamati- 
ons, and the Cognizee enjoyed the ſame till 17th of Eig. and then . R. 
took out adminiſtration to the woods, Er. of the leſſee; two judges held, 
chat the right of a term for years is not within the ſtatute of 477 7. of 
"nes, but a right of freehold, and therefore this leaſe ſhall not be bound 
y that ſtatute, and by conſequence that the entry of the adminiſtrator was 
awfulz but Anderſon Ch. Juſt. was of a contrary opinion, vis. that the 
ſatute did extend to a right of a term, and ſhall bind it, if the leſſee ever 


x0 was or might have been in poſſeſſion before the fine levied. Gl. 171. 
d; ln a ſpecial verdict in ejectment the caſe was, T. S. being ſeiſed in fee, 
ne ud for the continuance of his lands in his name, and for the maintenance 
nd bis brother, make a leaſe to G. D. and M. G. for 500 years, in truſt 
to er himſelf for life, and afterwards for his brother, and upon ſome other 
eV, ruſt, Ec. afterwards being ſtill in poſſeſſion according to the truſt, he 

cOvenanted with". M. and T. P. to ſtand ſeiſed of theſe lands, upon 
Ive the ſame conſideration and to the ſame uſes as mentioned in the leale, and 


aal coyenanted to levy a fine accordingly, and afterwards levied a fine, and 
his *n)oyed the profits during his life, and the five years being long ſince paſ- 
ich lad, he died, then G. O. one of the leſſees in traſt entered; and the queſ- 
ed n was, whether the leaſe for five hundred years was barred by this fine 

| | and 


'eſirained the alienation of church revenues, would be to little purpoſe. 


In ejefione firme it was held, that where a fine was levied with pro- 
his uſe, but without his appointment, in order to avoid the fine before 


paſſed; that this entry ſhould not avoid the fine, unleſs he who had the 


lefſor does not enter within five years afterwards, he ſhall be barred, by 


ing his claim and intereſt, &c. and he who hath a term for years, hath 


* 


" 
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* 


paſs; this will not bar the mortgagee, he being out of poſſeſſion; be- 


Ec. but that there was a fine levied, and that within five years after this 


and non- claim; it was inſiſted that it was according to the diſtinction 
made in Saffin's Caſe, wiz. where a leaſe commences immediately in 
point of time, though the leſſee doth not enter, a fine and non - claim is 
a bar, but it is not ſo where it is to commence in futuro, which is this 
caſe z but adjudged that this fine was no bar to the eſtate for five hun- 
dred years, becauſe it was levied in affirmance of it, and it ſhall be jn- 
tended that the conuſor continued in poſſeſſion, by the leave and permiſ- 
ſion of the leſſees ; if ſo, then he was but tenant at will; and being in 
poſſeſſion upon ſuch a privity between them, that will protect the inte- 
reſt of the leſſees: it is like the mortgagor's levying a fine and five year 


fides this fine doth not diſplace the eſtate and turn it to a right, as where 
there is leſſee for years, remainder for life to another, and the leſſee for 
years levies a fine, and the five years paſs, the leſſor is not barred by 
non- claim, becauſe the fine operates nothing, for partes ＋ nibil babu- 
erunt may be pleaded ; but it is otherwiſe where tenant for life levies a 
fine, becauſe he hath a freehold, and his fine diſplaces the remainders, 
and therefore an entry is requiſite within five years after his death; but 
in the principal caſe the leaſe was precedent to the eſtate of the leſſor 
who levied the fine, and he had a freehold expectant upon the leaſe ; 
and his fine is ſo far from working a wrong, that he intended it ſhould 
fortify the leaſe, therefore he ſhall not be made a wrong-doer againſt his 
vill; and ſo it has been adjudged in Blunden and Baugh's Caſe ; nor will 
the court preſume it to be a tort, if it may be intended otherwiſe. Hardre: 
400. Vide Co. Fac. 60, Moor 220, 298. Noy 23. 

In ejectment it appeared upon the evidence that the title of the leſ- 
ſor of the plaintiff was by virtue of a remainder limited to him for life, 


title accrued, he ſent two perſons to deliver declarations on the lands; 
adjudged that this was no entry or claim to avoid the fine, becauſe thi 
was no expreſs authority given to them for that purpoſe. Vent. 42. 
Adjudged upon a trial at bar in ejectment, that where a fine come cn 
was levied by tenant for life and the plaintiff in ejectment, who had the 
reverſion for life after the death of the cognizor of the fine, directed one 
to deliver a declaration to the tenant in poſſeſſion within five years after 
the death of the cognizor, which was done accordingly ; that this did 
not amount to an entry to avoid the fine, altho? in this very declaration 
the leaſe was contained, upon which the ejectment was brought. Saud. 
19. | | 
There muſt be an actual entry to avoid a fine, and the demiſe canno! | 
be laid on a day before the entry, 2 Stra. 1086. Ander, 125. C 
4 emp, Haraw. 98, 99. 2 Barnard, K. B. 217. | 


The ' Time of the Eniry or Cle 


The time in which they muſt make their claim or bring their aQtio! 
that have preſent 1 and no impediment, is within five years after pi“ 
clamation had, and the time for them which have impediments is wilhin 


hve years after the impediment removed, Pletu. Com. 370. 


And the time within which they muſt make their claim or bring their 
action whoſe right deth happen afterwards, if they have no ir pedimen' 


— 


Kinds of Deeds. 


i, within five years after the time that their right accrues ; and if there be 
impediments, within five years after the impediment removed. 

And the perſons whoſe right is ſaved and preſerved are mentioned in the 
firſt and ſecond ſaving of the ſtatute of 4 H. J. and they are ſtrangers 
and not parties nor privies z and they that have benefit by their firſt ſav- 
ing of the ſtatute ſhall have none by the ſecond ſaving ;z for he that will 
be within the ſecond ſaving to have benefit by it, muſt be, 

1. Another perſon, | 

2. The right muſt come and accrue to him firſt. 

It muſt come to him after the fine and proclamations. 

4. His right muſt be ſome cauſe or matter before the fine. 

A leſſee for years ſhall have five years from the commencement of his 
leaſe to claim. Cro. Fac. 60. 

He that hath two titles ſhall have two five years to make his claim. 
Tenk. Cent, 6. Caſe 45. | 

Five years are given after a remainder doth fail, and five years after 
the forfeiture of tenant for life, and five years for a woman to claim her 
dower after her huſband's death. Plow. 374. Dyer 3. 19 H. 8. 7. 

An infant ſhall have five years after he comes to his full age, altho? 
he was in his mother's womb at the time of the fine levied. Plowd. 539. 

Madmen, Sc. have five years after cure of their maladies, altho* the 
infrmity happens after the fine levied, and before the laſt proclamation. 


Hud. 339, 367, 375» 377. Dyer 3 


Strangers out of the realm at the time of the fine levied ſhall have five | 
vears after their return; ſo alſo if they were in England at the time of 


the fine levied, and within the five years be ſent in the King's ſervice 
and by his commandment. Plau. 366. Rl 

If the party be beyond the ſea at the time of the fine levied, and never 
returns, but dies there, the heir ſhall not be barred at all. Sir Thomans 
Citton's Caſe, 20 Elis. | s | 

And his heirs may enter or take their action at any time. 2 Lat. 519. 
4 C2. 125. 6. See alſo Chet. 65. to 68. where the different opinions of 
Lord Czke in his 2d In/?, and of Ch. Juſt. Anderſon in 1 Leon. 211. on 
Catton's Caſe, are ſtated and left to the reader's judgment. From an 
opinion given by.a late ſound lawyer and able conveyancer on this point 
it ſeems be thought that the caſe oſ Leonard, though it might relate to 
the ſame family of the Cartons as the caſe in 2 Inf. 519. aroſe probably 
under ſome other ſettlement or limitation, than that mentioned in 2 If. 
and that Lord Czke*s opinion was good law, Vide Hill. Shep. Touch. 


39, 
If he be in Ireland or Scotland, he ſhall be ſaid to be out of the realm. 
4H. 7. Plow. 367. | 


They whohave divers defects, have five years after the laſt infirmity IP 


moved ; but if there be divers impediments, and once wholly removed, 
and afterwards they fall into the like again, and die; the firſt five 
years begun in the anceſtor's time ſhall precede and reckon to the heir, 
and he ſhall at the end be bound, as the anceſtor ſhould, if he had re- 
maine free all the five years. Plow, 375, Dyer 133, 
If he that has right be beyond ſea at the time, and never returns, the 
my 7 4 to — 8 4a 3 an righ 

; o it is if an infant being party to the vin ent right, 
if de dies in his infancy, his hbgirs is not limited, , 2 FE * 
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And ſo it is of a perſon nen compos mentis by the act of God, or a man 
in priſon by tie act of the law, or a feme-covert by her own ad, if ſhe 
dies ſo, being no parties to the fine. 2 Ia. 319, 320. Plow. 366. 

The huſband made a conveyance of his land by fine, and afterwards 
died; if the widow make her claim within five years after his death, the 
ſhall have her dower though five years had incurred in the life-time of her 
buſband after he levied the fine ; but if ſhe doth not within five years 
after his death, being ſole, and of full age, &c. and not under any in- 
capacity, as mentioned in the ſtatute of 4 H. 7. ſhe ſhall loſe her dower. 
Goldſb, 148. Meer 53. | 

The huſband being ſeiſed in fee levied a fine, and was afterwards out- 
lawed for high treaſon, and the conuſee conveyed the lands to the 
crown; afterwards the daughters and heirs of the cognizor reverſed the 
outlawry z and upon a petition of dit de dower to the queen, it was 
adjudged, that though the five years. were paſſed long fince, and after 
the fine levied, and the death of the huſband, yet this petition being 
within five years aſter the reverſal of the outlawry, the widow ſhall not 
be barred of her dower, becauſe ſo long as the outlawry was in force, 
that was a bar to her claim z but that being reverſed, ſhe ſhall have ano- 
ther five years after the reverſal to make her claim, which ſhe had now 
done by petition, Maar 639. 

The teſtator deviſed the lands to an infant in fee, and died; B. G. 
entered and levied a fine of it in the life-time of the infant, who after- 
wards died within age, the wife of E. B. being his ſiſter and. heit; the 
huſband ſuffered the five years to pals without entry or claim; adjudged 
that the fine ſhall be a good bar to him and her, and all claiming under 
them during the coverture, but that the wife, if ſhe ſurvives, ſhall 
have five years more after the death of her huſband. Cre. Car. 91, 

Writ of error to reverle a fine under which the plaintiff in the action 
claimed; and the defendant pleaded, that he was beyond ſea at the 
time of the fine levied ; the plaintiff replied, that the defendant came 
into England in Auguſt within five years after the fine levied, upon 
which they were at iſſue, and the jury — that he came in July ad- 
Judged that though the verdict differs from the iſſue in point of time, 
. in the month, the one being in July and the other being in Auguſt, 

et the ſubſtance of the iſſue is — viz, that the defendant was in 

,ngland within five years after the fine levied, and might have made his 
claim; and it is not material in what month he came, ſo as he was here, 
and therefore the fine and non-claim ſhall bar him. March 3. 
la dower againſt the tenant of the land, he pleaded that her huſband 
Ann? 14 Jac, levied a fine of the lands with proclamations, and that he 
died in the ſame year, and that the widow made no claim within five 
years afterwards, ſo that ſhe was barred by the Stat. 4 f. 7. of fines; 
the demandant replied, that Anno 15 Fac. ſhe brought a writ of dower 
againſt the now tenant and two others, and that the writ abated by the 
death of thoſe two, and that ſhe now brought this writ by journeys ac- 
compts z the defendant rejoined, that thoſe two were not tenants, but 
that one Hf”, K. was tenant z and upon demurrer to this rejoinder it was 
objected that it was ill, becauſe it amounted to a negative pregnant, 
and to a confeſſion that the defendant was tenant; for it thoſe two were | 

0 not tenants, then he was, and ſo the writ is well brought againſt him; 

1 now admitting that he was not tenant then, it is true that the * = | 

| i | brou 
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brought againſt him is not any claim within the ſtatute; but if he was 
tenant then where ſhe brought her writ againſt him and two others, then 
it abated by their death; and now ſhe brings a ſecond writ by journeys 
accompts, 2 = the time limited by the ſtatute, yet it is a good 
claim, inc 5, g f 

= a ſpecial verdiQ in ejectment the caſe was, A ſettlement was made 
by covenant to ſtand ſeiſed, fc, to the uſe of C. M. for ninety-nine 
years, if he ſhould ſo long live, remainder to truſtees to preſerve con- 


 tingent remainders, (which being two ſtrangers, and not of the blood 


of the covenantor, was void as to that) remainder to the firſt, and fo to 
the tenth ſon of C. in tail, remainder to E. M. the father of rhe leffor 
of the now plaintiff in tail, remainder to the right heirs of the covenan- 
tor; in October 1656. C. made a feoffment to the defendant, and in 
Hilary term following levied a fine to him; E. M. the father of the leſ- 
ſor of the plaintiff, being then living, who died in March 1661, leav- 
ing the leſſor of the plaintiff then and ſtill under age; C. died in 1664, 
without iſſue-male, but had a daughter now living z the queſtion was, 
Whether the leſſor of the plaintiir ſhall have five years after the death 
of C. to enter to avoid this fine, or if the entry ſhould not be within five 
years after the fine levied ? but if the firſt, then he is right in point of 
time, being at the death of C. and till an infant; but if che laſt, then 
the right of entry being attached in his father, and he not entering with- 
in five years after the tine levied; the ſons are barred. It was inſiſted 
for the defendant, that if C. had been tenant for life, he in remainder 
would have five years to enter after his death, though he might have 
entered in the life-time of the tenant for life, and this by the faving in 
the Stat. 4 H. 7. viz. the ſecond faving, by which future rights are 5 — 
ed; now the title comes by the determination of the eſtate for life, is a 


new right which accrues to him in remainder, and therefore he ſhall 


have five years to enter and claim after the death of the tenant for life ; 
but my Lord Cote, in Padger's cafe, tells us, it is otherwiſe where a 
fine is levied by tenant for years, for then the entry and claim muſt be 
withia five years after the fine levied, becauſe in ſuch caſe he in remain- 
der hath a preſent right, being diſſeiſed by levying the fine; but ad- 
Judged for the leſſor of the plaintiff that he ſhall have five years to enter 
after the death of C. that there are no words either in the firſt or ſecond 
ſaving of the ſtatute to warrant the difference of a fine levied by a te- 
nant for life, and a fine levied by tenant for years, for by the firſt fay- 
ing all preſent rights are ſaved, and by the ſecond all future rights; and 
there is nothing mentioned of freehold or chattels: now when tenant 
for life levies a fine, he in remainder hath a new right of entry upon the 
determination of that eſtate, as well as he in remainder hach upon the 
determination of the eſtate for life, for ia both caſes the levying a fine is 
a forfeiture ; and the reaſon why it doth not bar, is — of the truſt 
and privity which is between the leſſee and him in remainder, that no 
7 be done to him by their acts; now in the principal caſe the 
ee was truſted with the poſſeſſion, and if he in remainder ſhould not 
have five years to enter after the determination of the eſtate for years, 
then there would be an apparent injury and fraud done by his means and 
privity, 2 Lew. Whaley v. Tancred. T. Raym. 209. Vent. 241, 334. 
In Lg the caſe upon a ſpecial verdict ww, Thar T. L. acknow- 
ledged two ſtatutes to K. and G. and another to B. which K. and G. ex- 
| | tended 
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tended by liberate, and afterwards they two granted their ſeveral ex- 
tended intereſts to one E. L. but that 7. L. the conuſor, ſtill continued 
in poſſeſſion, and levied a fine come ceo to L. and his heirs; that J. I. 
demiſeth the lands to the ſaid E. L. in tail- male, and for want of ſuch 
iſſue to his daughters; that afterwards E. L. being in poſſeſſion, levied 
a fine to F. to the uſe of the ſaid £. and his heirs ; he queſtion was, 
that when E. L. had the extended intereſt upon K. and G.'s ſtatutes, 
and ſoon afterwards the eſtate of inheritance likewiſe in himſelf, and 
then levied a fine to F. to the uſe of himſelf and his heirs, whether 
that fine did deſtroy the extended intereſts which were in him? and ad- 
Judged that it did; for when a fine is levied by him who hath the free- 
hold, whatever intereſt he hath beſides paſſes incluſively, not by way 
of transferring of it, but conſolidation with the fee z if ſo, then I. 
might have entered immediately, which he did not, but five years paſ- 
ſing af:erwards without claim, the extent upon his ſtatute is barred, for 
he ſhall not have a new five years after G. 's ſtatute ſhall be ſatisfied by 
preception of profits, or ſatisfaction acknowledged upon record, b 
virtue of the Avia in the Stat. 4 H. 7. viz. ſaving ſuch right as ſh; 
firſt remain after the fine levied by reaſon of any matter before, ſo that 
he purſue the right within five years next after it (ball accrue ; for whe- 


ther the extents upon K. and G.'s ſtatutes were barred by the non-claim 


in the firſt fine levied by T. L. or deſtroyed by the laſt fine levied by 
E. L. there was no pretence that B. claimed within five years after either 
of thoſe fines, ſo that the right was not purſued within five years after 
it did firſt accrue; and this had been neceſſary to be done where there 


Vas only a right of action; as for inſtance, Tenant in tail levied a fine, 


by which the remainder was deſtroyed, he having before the fine levied 
made an eſtate for life warranted by the ſtatute, and then died without 
iſſue z adjudged that he in remainder was barred of a formeaon in the 
life of the tenant for life within five years after the fine levied, and could 


not have a new five years after the death of the tenant for life, (although - 


he could not enter whilſt the tenant was living) becauſe of the death of 
the tenant for life, the remainder-man had no new right, for it was the 
very ſame he had before: in Mlaley and Tancred's caſe it is held, that 
he 1n reverſion ſhall have a new five years, aftera term in being when 
the fine was levied ſhall be ended by efluxion of time; but that was 
upon an apparent fraud, where a fine was levied by a leſſee for years 
continuing ſtill in poſſeſſion ; but even in that caſe the reſolution was 
carried beyond the words of the ſtatute, for the right was not purſued 
within five years after it firſt came; and it was a conſtruction by equity 
to weaken the force of a ſtatute contrary to the very reaſon of the com- 
mon law, which takes no care for a reverſionary intereſt ; beſides, to 
let him who has a reverſion by extent have five years to claim after a 
recedent extent is ſatisfied by preception of profits, or ſatisfaction ac- 
owledged, is to let in a claim after an eſtate that no man can ſee an 
end to, whereas other particular eſtates have an end either by expreſs 
limitation of the parties, or by operation of law. 2 Vent. 321. 4 Had. 


24 * * 

by Stat. 4 & 5, Ann. no claim or entry to be made into any lands, &c. 
ſhall be of any force to avoid a fine levied with proclamations, accorc 
ing to the form of the ſtatute in the Court of Common Pleas at Weſt- 
minſter, or in the courts of ſeſſions in any of the counties —_— 
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nd ſeſſions in Wales, of any lands, tenements or hereditaments; or 
{all be a ſufficient claim within the ſtatute of limitation of actions, and 
avoiding ſuits in law, unleſs upon ſuch entry or claim an action be com- 
menced within one year after making of the entry or claim. 

Deviſe to 4. and B, for their lives 2 to be divided, and after 
their deceaſes to their heirs-male of their bodies equally to be divided, 
and if either of them die without iſſue, .then to the ſurvivor and his 
heirs-male 3 A. and B. make partition, and B. levies a fine, and ſuffers 
2 recovery and dies without iſſue, the entry of A. is taken away, and 
no title accrues by ſurvivorſhip. Stra. 12. * 


4 5 Y 4 7 


A 


m pere there is no need of Claim. 


| A fine does not bar the eſtate, but binds the right; and where the fine 
does not turn the eſtate to a right, there needs no claim. T. Raym, 
149- 9 C. 106. 2 fl. 517. Coe. Fac. 60. 5 Co. 124. Vent. 81 


Ho Fines executory are to be executed. 


The execution of a fine is the obtaining of actual poſſeſſion of the . 
things contained in the ſame by virtue thereof; and it is either, 

1. By entry into the lands; or, 7 

2. By writ. TI ; 

Firſt, By 7 into lands; as where the fine is ſur conuſance de Entry, 
dreit come ceo qu il ad de ſon done, the cognizee may obtain the actual 
poſſeſſion of the land contained in the fine by an entry: for in this caſe 
of a fine executed, if the cognizor be till in poſſeſſion of the land 
whereof the fine is levied, the cognizee may without any writ of habere 


_ ſeifinam enter upon him, and ſo get the ſeiſin and poſſeſſion of the 


And note, That if a fine be levied to huſband and wife in ſpecial 
tail, the remainder to the heirs of the body of the huſband, and the [| 
wife dies without iſſue, the remainder is executed in poſſeſſion of the  . 
* for the e meets with the fee- ſimple, and 1 drown- 

41 Kd. 3. 14. 14 Ed. 3. 5. J H. 4. 23. 2 He's Symb.p. 57+ 

Secondly, The execution of | by writ is either, 4 I 

1. By hbabere facias ſeifinam z or, | 

2, By ſcire facias. 

1, A writ of habere facias ſeiſinam in this caſe is a judicial writ iſſu- 
ing out of the record of a fine executory, ditected to the ſheriff of the 
county where the land lies, commanding him to give the cogniſee or his 
heirs ſeiſin of the land whereof the fine is levied. LB -: 
This writ lies within the year after the fine or judgment upon a ſcire 


2. Anda writ of ſcire facias upon a fine lies in the ſame caſe as a 
writ of habere facias ſeiſinam does, excepting that it is to be ſued a 
year and a day after the fine is levied, whereby the Sheriff is com- 
manded to warn the tertenant to appeay and ſhew cauſe, if he can, why 
the cogniſee or his heirs ſhould not have execution. Polk 
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At-the return whereof, if the tenant appears and ſhews no cauſe to the 
2 ow plaintiff ſhall have an bateve facias ſeiſinam, ut ſupra, 2 
Weſff”s Symb. 58. #7 
A ſire 205 to execute a fine muſt agree with the fine, and then it 
13 not material if one thing be twice demanded thereby, as a manor, and 
a hundred, parcel of the ſame mar, N.. 5 

A ſcire facias may be ſued out upon the note of a fine before it be in- 
groſſed by the chirographer. 22 Hl. 6. 13. | 

But if a fine be levied before time of —_— a man hall not have 
execution by ſcire facias. I E. 4. 6. cantr. 16 H. 7. . 

Where a fine executory is levied of a ſeignory, if the land eſcheat,, 
or the tenant be forejudged, &c. the cogniſee ſhall have à ſcire facias of 
the land in lieu of the ſervices. 48 E. 3. 11. a 

A mittimus makes no mention whether the fine be ingtoſſed or not, but 
cum quidam inis le aſſet, Sc. 22 H. 6. 13. 

It a fine be levied to A. in tail, the remainder to B. in tail, the re- 
mainder to C. in fee, and the record is ſent into the Chancery, and the 
firſt tenant in tail dies without iſſues, and the record comes back into 
the bench by mittimus, at the ſuit of him in the firſt remainder, and 
thereupon he had a ſcire facias to execute the hne and died without 
iſſue before execution had; he in remainder in fee ſhall not hereupon 
have a 20807 nw without a new commandment, becauſe the record wa 
once out of court and came again at the ſuit of him in the firſt remain- 
der, unto whom he in remainder in fee is a ſtranger z yet the iſſue of 
him which removed the record in this caſe might have a ſcire facia 
without any new commandment, becauſe he is privy. 14 H. 7. 16. 9 
E. 4. 15. 11 E. 4. 13. | 

If two ſue a ſcire facias to execute a fine, and the one dieth, the ſur- 
vivor ſhall have a ſcire facias without any new commandment. 1, . 


4. 13. | | 
Bur if divers perſons, as heirs to A. B. pray a ſcire factas, it is not 
grantable until they have ſued ſeveral writs to the Juſtices of the Bench, 
commanding them to make execution, 11 E. 4.13. T. 21 E. 4. 
In a ſcire ſacias to execute a fine as couſin and heir to him in remainder 
or reverſion after the death of the particular tenant, the plaiatiff needs 
not ſhew how couſin and heir, ſo long as the plea has continuance, by 
i den dies, c. given to the tenant, nor at his appearance, nor until the 
plaintiff prays execution; and then the coment cofin & beir is to be en. 


tered thus in the roll only: and the aforeſaid J. ſays, that he 5s couſin s 
0 


heir of J. W. to wit, the ſon and heir „ W. the brother and heir if 
J. W. 33 H. 6. 54. 41 E. 3. 13. 24 H. 8. 4. 314. | 
In a ſerre facias by him in remainder upon an eſtate - tail againſt A, 5. 
ſuppoſing the donee to be dead without iſſue, if A. B. pleads that he 
is iſſue to the donee, and the plaintiff replies that he is a baſtard, it 153 
good replication. 40 E. 3. '6. | 
Scire facias upon a fine levied to T. R. and I, and to the heirs of the 
body of R. the remainder to the right heirs of the ſaid /. T. died, and 
R. died *vithout iſſue, and V. ſurvived and died; his heirs need no 
ſeire facia to execute this fine, becauſe it is executed in his life by the 
union of the fee and freehold in W. 40 E. 3. 20. 8 
And ſo if a fine be levied to a baron and ſeme, and to V. and his heim, 
and he dies, and then the baron and feme dies, the fine is executed fo 
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. for life in ſcire facias had aid of him in remainder, 41 E. 4s 
fo. 16. Y 20, 22 Z. 3. 12. N tags 

In farmedon in reverter or remainder, the demandant muſt mention the 
death of every one which has eſtate and ſurvived his anceſtor, but not 
ſo in a ſcire Kalos for fin*, 42 E. 3. 19. | 


writ of ſcire facias, 43 Ed. 3. 11. though it be of ſeveral things againſt 
ſeveral tenants. 11 H. 4. is. 21 E. 3.14. 24 E. 3.25. | 
If in a ſcire facias the ſheriff returns the party ſummoned, and he ap- 


pears not, execution ſhall be awarded. 43 E. 3. 13. 


name of the land, it is not executory. 43 E. 3. 15. 

If the ſervices eſcheat after a fine levied of he ſeigniory, the cogniſee 
ſhall have execution of the land eſcheated. 48 H. 3. 11. | 

A ſire facias lies ſometimes of things not comprized in the writ z as 
if in a fine ſur releaſe the cogniſee renders rent in tail. 48 E. 3. 8. 

If land be-given by fine for life, the remainder to baron and feme in 
tail, and the baron dies, and then the tenant for life dies, and the feme 


Ed. 3. 12. 


death of the donee in tail by fine without iſſue. 22 E. 3. 12. 


his peril ; but ſpecial non-tenure ſeems a good plea. 7 H. 6. 25. 

A man ſhall not have execution upon ni returned, becauſe the tenant 
may be ſummoned in the land demanded. 24 E. 3. 25. | 

If a fine be levied to huſband and wife in tail, the remainder to his 
right heirs, and they having iſſue, the huſband dies, the wife has iſſue by 
another huſband and dies, the iſſue by the firſt huſband enters and dies 
without iſſue, and his next heir enters, as into the remainder in fee, 
againſt whom the iſſue by the ſecond huſband brings a ſcire facias and 


er N recovers, by reaſon that the fee could never execute in poſſeſſion in 
* the elder brother during the eſtate- tail. 24 E. 3. 30 & 62. | 

by A feoffment with warranty from the plaintiff's anceſtor, is a good 
he plea, in a ſcire ſacias upon a Ra 22 H.6. 39. | | 
5 The heir ſhall have his age in ſcire facias. Cont, Weſt. 2. cap. 45.— 
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one mojery in the life of W. Fitz. Scire Facias 19% 43 E. 3:9. 24 


If a fine ſur corrance de droit come, c. be levied of a reverſion by the 


Scire Fug lies for the donor in tail againſt any that abates after the 


Upon general non-tenure pleaded, the plaintiff may take execution at 


If the plaintiff has ſeveral eſtates created by one fine, he needs but one 


enters, the fine is executed ſo as their iſſue needs no /c ire facias. 49 
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Of avoiding Fines in general. 


A fine may be avoided for good cauſe in many caſes; as, 

1. By the death of all or ſome of the parties before it is finiſhed, 

2. By ſome error eſcaped in the ſuing of it out and proſecution of it. 

3. By fraud, deceit or covin that hath been uſed init, © 

4. Ey claim, entry, &c. | | ; 

. By ſentence of a court, | 
d ſoif it is ſometimes avoidable by a writ of deceit, ſometimes . 
writ of error, and ſometimes by pleading only. 

The aveiding of a fine by one defeats it againſt all, although their ft 
were bound before by their nonclaim, which ſets at large all other fig 
above them. Plow. 358. | | 

If the huſband and wife levy a fine, and both of them be within ap, 
whilſt either of them be within age they may avoid the fine as aguut 
them both. 1 Co. 76. 2 Co. 77. 

But if there be tenant for life, and he in remainder in tail being u 
infant, and they two levy a fine, and he in remainder reverſe it fof i. 
fancy; this ſhall not avoid the fine as to the tenant for life alſo. Il 

Lands that are bought of divers perſons 1 aſs by one fine, ad 
then the writ of covenant muſt be brought by all the vendees againſt te 

vendors, and they muſt every one of them warrant for himſelf and bs 

heirs, and ſuch a fine is good. | 
. If lands lie in divers ſhires, it may be contained in one concord, and 
good enough; but there muſt be ſeveral writs of covenant in ever 
* elſe the fine will not be good. 15 Ed. 4. 33. Dyer 227. | 

A fine may be reverſed as to part of the land, but cannot be reverſed 
in tete as to one man, and ſtand good as to another. Ld. Raym. 179. 


Firſt, By Death of ſome of the Parties. 


If either of the parties cognizors die after the cognizance or concord, 
and before the King's ſilver be entered, this will avoid the fine, and i 
cannot be made good: but if the King's ſilver be entered in pape, 
or upon the back of the writ of covenant (as the uſe is) and the pan 
dies after this; the fine by this ſhall not be avoided, but may be finiſhed 
Vide Cro, Eliz. 469. Dyer 89, 220, 246, 320. 5 Ce. 39. Co. Lit. 
2 nfl. 511. Heb. 330, 403, 404. | 

Where the cognizor dies after the cognizance made, the writ of cor 
nant and dedimus pcteflatem being antedated, and the King's filver pas 
the fine will be a good fine, . Cent. 4. c. 28. 7. c. + 

It is held alſo, that if a Judge take the cognizance of a fine, and 
fore it be certified the King demiſes, and the Judge has notice of thi 
that now the fine cannot be certified, for his patent is at an end, 1 
there ſeems to be the ſame reaſon for commiſſioners to take the cog 
zance by dedimus poteflatem, Tenk. Cent. 4. c. 28. 1 
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That where any fine is levied, it ſhall- be ſaid to be all that 


Nete, 


dees ſee cauſe. Lalc 5. 180. | | | 

If any one of the conuſors dies before the conuſance be certified after 
is acknowledged and taken, the fine cannot now be made a good fine j 
d yet if the commiſſioners hall certify this conuſance with an antedate, 
4 the fine be finiſhed this may be a good fine at the common law: but 
the conuſance be certified, and the King's ſilver v7 to the King be- 
e the death of the conuſor, the fine may be ingrofſed and finiſhed after 
death well enough, and it will be a good fine; | 

And if a feme-ſole makes a conuſance of a fine, and before it be cet- 
ed and ingrofſed ſhe takes a huſband ; this will not hinder the fine 
m being finiſhed 3 and although it be recorded and iſſued out in her 
me as ſole; whereas in truth ſhe is covert and of another name, yet 
fine is good; however in this caſe it is not amiſs to get a releaſe of 
ors from her huſband, Dyer 220, 246, 254. Cum. Fur. Cu. 92. 
Writ of Deceit to avoid a fine-may be brought after the death of all 
parties. Ld, Raym. 178. "> ks 
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Secondly, By Error. 


Kr 


The fine muſt be levied and ſued out in that manner and order as 
fore is ſet forth; for if it be not ſo, but that there wants an original 
it, or if there be one, it bears teſte after the dedimus potefiatem, or the 
ej it will be a defective fine, and either p/o fads, or at leaſt voidable 
writ of error. 

No error but ſuch as is n2torious ſhall avoid a fine; for in this the rule 
conſenſus tollit errorem. | | | 
All writs of error for reverſing fines muſt be brought and proſecuted 


E 


TAK 


the ſtatute 10 & 11 W. 3. c. 14. with a — as to perſons under 
pediments, who are allowed five years after the impediments are re- 
ved, notwithſtanding the twenty yu ſhall be expired. 

If there wants an original, or if there be a writ, and that bears 7e 


cod i" the dedi nus poteftatem, or the dedimus 2 be to two, and one 
M 1J08S it; this, it is ſaid, is error, for which the fine may be re- 
1 ſed; but for the te/te of the writ of covenant after the dedimus poteſta- 
is is amendable. Latch. 186, . 
Fl A writ of error de recordo quod coram wobis, Ac. lies in B. R. on af- 
i, ace there of a fine levied in C. B. Salt. 337, E 38. 
And yet the writ of error in B. R. to reverſe a fine in C. B. removes 


tranſcript only, and not the record itſelf; Salk. 337, 338, 341. 
but it the court of B. R. adjudged the fine erroneous, then a certi- 


oF © 15 aQtually cancelled, Salk. 341. 5 

nd . 

* this 0 £707 may be —__ to reverſe a fine where the error is contrary 
ud or certificate of the Fuftices z as to ſay, the commiſſioner was 


Knight, when the dedimus poteſtatem ſaith he was. Fend. Cent. 6. 
bi Dyer 89. Cro. Tac. E. Yelv. 33. | 1 
| C3 7 


n wherein it is levied in pedore judicis to amend it for error, as the 


th effect within twenty years after the time of levying them, according 


i goes to the chirographer to certify the very fine, and when it comes 
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of the record; but if ſuch an erroneous caption be taken on a de 


that ſtrangers may have notice of it; but the fine itſelf is perfetty 


If a dedimus pateſtatem be awarded againſt two, and one of them ty 
the caption of the fine, which is afterwards drawn up in the Com 
Pleas, yet the party may have a writ of error, becauſe the caption 
without warrant, being contrary to the record, for the dedimas is tn 


and the fine is drawn up not as upon a dedimus, but as a. fine acky 
ledged in court; in ſuch caſe it ſhall not be avoided for error in the 
tion. Telv. 33. Cro. Fac. 11. e 

The writ of covenant was returnable dv pur', and dated 23 
nuary, the dedimus poleſtatem bore date the ſame day, and the judge a 
tified the caption on the 14th of February, which was two dana 
the term, and the fine was hc eft finalis concordia fad, Qc. in i 
pur, and afterwards it was recorded in Eaſter term; and yet thi 
adjudged a good fine. Hutt. 135. 

Four proclamations were made on a fine every term, according yi 
ſtatute 4 H. J. but the 13th was made on the 7th of June, whid 
not dies juridicus, being Sunday, and that was aſſigned for errorty 
verſe the fine ; but adjudged that the fine ſhould ſtand, and the pu 
mations only ſhould be reverſed ; for the ſtatute doth not appoint 
new form of fines, but they remain in ſubſtance and form as the) 
before; it is true it gives proclamations upon the fine, to theu 


out proclamations, and, being matter of record, ſhall bind the yu 
Plow. Cam. 265, Dyer 182. | 
On error to reverſe a fine a ſcire facias muſt go againſt the tene 
22 conuſees are (often) but nominal perſons. Salk. 339. 3 
98. | 
; The ſame rule is affirmed and ſaid to be for fear of purchaſonat 
favour of them; and though in ſtrictneſs of law a ſcire facias bei 
turned againſt the conuſees is ſufficient, yet the courſe of the un 
to have it alſo againſt the tertenants. Salk. 339. | 

Error to reverſe a fine levied in the County Palatine of Cheſte, 
ſeveral errors aſſigned; but becauſe there was no ſcire facias agil 
tertenant, who might have ſomething to plead as a releaſe or othe 
ter, there was no anſwer made to the errors, but a mandamus was 1 
ed to the Chamberlain of Cheſter, to warn the tertenant ad as 
errores, Dyer 321. 

Error to reverſe a fine levied by Charles Earl of Devonſhire ; td 
was brought by the plaintiff as couſin and heir of the Earl, and: 
facias ad audiena* errores, and did not ſhew in either of thoſe wins” 
he was Couſin to the Earl; adjudged good, for the firſt writ uu 
commiſſion to hear errors, and needs not ſuch certainty 3 and the) 
facias is founded upon it, in which it is not requiſite to ſhew a5 
unleſs it 18 in ſome ſpecial caſe varying from the common form ; Wl * 
though in ſome writs and caſes it is ſhewed how couſin, as in / 
Caſe, yet it is not neceſſary ſo to do. Mic. 14 Fac. Sir Richard M 
perncon verſ. Sir William Godelphin. Cro. Fac. 160. b 

One may bar himſelf of this writ of error by a feoffment of thei ' 
or a releaſe of his right to the land, or by a recovery, or by a ee 
five years paſt, Cro, Elis. 69. Co. 77. 2 If. 518. Co J. 
2 Leon, 263. 5 h 


And by making of a leaſe for years, he may ſuſpend it, th 
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nt in tail; the defendant in the writ of error pleaded in bar, that 


\ demurrer the queſtion was, Whether the ifſue in tail was not bar- 
by the coming in of the tenant in tail as vouchee, to bring this 
of error to reverſe an erroneous fine which he had levied ? and ad- 
ved that he was barred. Moor 367. | | 

© the lands lie in divers counties, and there be not ſeve:al writs of 
nant for every county, this will be error, Dyer 225, 15 Ed. 4. 


here error is in the proceed of the proclamations only, there they 
; ſhall be reverſed, and the reſt of the fine ſhall ſtand good at com- 
law.  Hughes's Abr. 938. Caſe. 2 5. 4. 5 | 

uſband and wife levied a fine of the lands of the wife, ſhe being 


g vouched, vouched over the common vouchee, &c, there were 
writs of error brought, one to reverſe the fine, and the other the re- 
ty; adjudged that it was clear the fine ought to be reverſed for the 
cy of the wife; but it was ' doubted concerning the reverſal of the 
jery, becauſe ſhe appeared in perſon, and youched z yet after- 
js it was reverſed. Gold/. 181. | | | 

uſband and wife levied a fine of the lands of the wife, ſhe being an 
it ; both of them brought a writ of error to reverſe the fine; ad- 
d that it ſhall be reverſed as to both for the infancy of the wife 

not ſtand as to the huſband, and be reverfed as to her, becauſe 
an entire thing, and cannot be affirmed in part and reverſed in part. 
. 115. Owen, 21. x : | 
enant for life, remainder to an infant in fee, join in a writ of error 
verſe a fine, it ſhall be reverſed as to the infant only. Leon. 155, 

n infant may avoid a fine by writ of error during his minority, but 
ffterwards, 2 Co, 230. Dyer 201, | wes hat 
fter the 6% of the writ of covenant, and the dedimus poteſtatem to 
a fine of a feme-ſole, and before the day in bank to record and in- 
it, ſhe married; adjudged that this fine ſhall be ingroſſed as her 
; for ſhe had done all ſhe could do, and the fine ſhall bind her and 
eirs; but if ſhe had died, in ſuch a caſe the writ of covenant 
d abate, that being by the act of God, but marriage was her own 


\nd1 Dyer 246. | | 
writs or to reverſe a fine, that it was levied of a reverſion, &c. and the 
Ty lee brought a quid juris clamat, in order to compel the tenant to at- 
de and pending the writ he died ; then his heir brought a new quid 
nat, and the tenant pleaded, that as to one part he claimed the 
or WY zd as to the other part he was ready to attorn, and the plaintiff 
n J red thereof, and as to remainder ud defendens eat inde fine die; 
de fine was ingroſſed, and proclamations made; the error aſſigned 


that the conuſee alone was to have election, whether he would 
te fine with proclamations or not, that he being now dead, his 
not have it with proclamations z beſides, the judgment in the 
J clamat is, that the fine be ingroſſed for part, and here it was 
ling for the whole; but adjudged that the heir hath election to 
we fine with proclamations as well as his anceſtor had, for it is for 


a his 


writ of error was brought to reverſe a fine levied in Lancaſter by © 


tenant in tail had ſuffered a recovery, in which he was vouched, . 
thereupon he appeared, and vouch the common vouchee; and 


under age, and afterwards they ſuffered a recovery, wherein they 
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| his benefit ; as for the guid juris clamat it is not material, for the conu. 
ſee might have the fine ingroſſed without that writ ; it is true he might WM 


- was not ſuffered to be aſſigned for error. Dyer d. 


not compel the tenant to attorn without it, therefore he brought the un 
for that purpoſe ; and though the judgment is, that the fine be ingroſſol 
in parts yet if he will he may have all the fine ingroſſed. Cre. Elis. 692. 

he huſband made a feoffment in fee to the uſe of himſelf and hi 
wife and the heirs of their two bodies, remainder to the right heirs of if 
the huſband ; they had iſſue a daughter, then the huſband died, and the 
daughter married, and ſhe and her huſband joined in a fine to confirm 
her eſtate, and then ſhe died without iſſue ; her coufin and heir brougtt 
a writ of error to reverſe the fine, and aſſigned for error, that after the 
writ of covenant and before the caption certified, vg. 25th of March, 
which was before the 7% of the cedimu:, the daughter died; but thi 
being contrary to the record certified by the judge who took the caption, 


So where fifteen proclamations were made, and one of them out d 
{ons it was adjudged that the tine ſhould ſtand, and the proclamation 
reverſed, Dyer 216, vi 
Writ of error to reverſe a fine z and the error aſſigned was, that the 
anceſtor of the now plaintiff in error who levied this fine, died be. 
tween the tee and return of the writ of covenant ; the defendam 
pleaded, that afier the death of him who levied the fine, the father d 
the now plaintiff entered on parcel of the lands, and made a feoffmen 
in fee to B, G. and upon demurrer to this plea it was adjudged for the 
defendant, and that the plaintiff was barred of this writ of error by the 
entry of his father, and his ſeoffment of parcel 3 for where a man hath 
a right of action to recover the land, and it is ſuſpended or extinguiſhed 
as to parcel, it is extinguiſhed as to the whole z but jf he hath a 
actual right to the land itſelf, he may releaſe or ſuſpend it as to par, 
and it ſhall remain good for the reſidue, Maar 413. HR 
Tenant in tail, remainder to H. in tail, remainder to . M. in tal, 
the remainder over in fee, &c. The tenant in tail and his wife and . 
who was the next in remainder, join in a fine, and on the laſt day o 
January, 3 Car. the writ of covenant was brought, and the caption 
was ad of February following; and ſo the fine went on, and five yen 
and more paſſed; then a writ of error was brought to reverſe it, and the 
error aſſigned was, for that the tenant in tail having iſſue, died before 
the return of the writ, or the King's ſilver was entered, ſo that the 
eſtate- tail deſcended on his iſſue, and by conſequence H. the next in tc. 
mainder, had nothing at the time of the perfecting the fine; and there- 
upon he alledged diminution in the record, befure the Chief Juſtice oſ 
Cheſter, (this fine being levied there) and afterwards before the Protho- 
notary, who returned no diminution on the record, for that the King 
ſilver was entered on a paper-book in the office, c. without ſhewirg 
for what; and thereupon the defendant demurred, and that the plaintif 
Joined in demurrer. It was inſiſted, that this was no entry of the King 
ſilver, it being in paper, and all records ought to be in parchment ; '! 
is true, if a feme-ſole brings a writ of covenant which is taken by 4. 
dimus, (as in this caſe) and before the return of the writ ſhe marries, the 
ne ſhall go on and bind her, becauſe the marriage was her own a z but 


in the principal caſe, the death of the tenant in tail was by the aQ of 
God, and s to the tive years paſling, that ſhall not hinder where the 5 
p 4 5 c by : 4 it ell 
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itlelf was erroneous 3 and of this opinion were two Judges, and fo was 
the Chief Juſtice ; but he held, that the entry of the King's filver could 


not come in queſtion z for to proceed on a fine after the death of the 


cogniſor, and before the return of the writ, is building without a foun- 
dation; that in all fines the writ of covenant. is the foundation; that 
where the King's ſilver is entered, and the fine ingroſſed, the fine is 


d though one of the parties die; that even in the principal caſe, if. 


Be tenant in tail had not died, the King's ſilver might be paid; and if 


not, yet there was a compoſition for it; and in favour of common aſ- 


ſurances it ſhall be preſumed to be paid; ſo judgment was, that the fine 
ſhall be reverſed in the whole. 2 Sid. 54, 92. Dyer 246. 

Tenant in tail of a meſſuage and lands called Eſtons, lying in L. le- 
vied a fine thereof by the name of a meſſuage, and two hundred acres, 
Sc. lying in Eſſington, Eſton and Chilford z and the jury found that 
there was not any vill, hamlet, or /ieu conus, by the name of the meſ- 
ſuage or tenant called Eſtons, out of the vill of hamlets, and that none 
of the ſaid tenements were in Eſſington or Chilford ; it was objected, 
that a fine cannot be of lands in a vill or hamlet, by the name of a /ieu 
conus, for the vill, being the principal, ought to be named; but ad- 
judged that the fine, being an amicable aſſurance, ought to be taken 
00h thy and ſince it is recorded, it ſhall be good. Cro. Car. 196 

201. | | 

In ſpecial verdict in ejectment the caſe was, a fine was levied of lands 
in the pariſh of St. Inderion; the cogniſor has lands in Portgwyn, and 
the jury found that Portgwyn had a Tithing-man, but that the Con- 
ſtables of St. Inderion did exerciſe their authority in Portgwyn 3 the 
queſtion was, Whether the lands in Portgwyn paſſed by this fine ? and 
this depended upon another queſtion, Whether Portgwyn was of itſelf 
a pariſh, becauſe it had a Tithing-man ? or whethet it was a vill or ham- 
let in the pariſh of St. Inderion ? adjudged, that if it had been found 


that they had diſtin conſtables, and could not interfere in their au- 


thority, that then they might be diſtin& pariſhes ; but here it is found 
that the conſtables of St. Inderion did exerciſe their authority in Port- 
gwyn, therefore it muſt be a vill in Inderion, and a pariſh may contain 
many vills; and if a fine is levied of lands in the pariſh, it paſſeth 
whatſoever is in the vills z Vent. 172. 2 Mod. 234. 2 Vent. 31. 

The conuſor levied a fine of a manor, and of ſeveral acres of lands, 
naming them, to the _ of twenty marks per annum, ſo that the 
King's filver was forty ſhillings for the whole, and the clerk to whom it 
was paid entered it thus, (w42.) B. G. dat domini regi 40s. pro licentia 
cancerdandi in placito conventions of ſo many acres, leaving out the manorz 
upon which a writ of error was brought ; and the tranſcript of the re- 
cord being removed into the King's Bench, it appearing to the Judges 
of the Common Pleas, upon examination, that the King's filver was 
paid for the whole, they amended the record, it being but the miſpriſion 
of the clerk. 5 Co. 43. 4 f 

Error to reverſe a fine, becauſe the caption was by Roger Martucad, 
Chief Baron, on the 27th Martii 27 Eliz. and the dedimus poteſtatem was 
dated 9 Aprilis, ſo as the caption was taken without warrant z but 
this was held not to be error z then it was objected, that the caption was 
upon the dedimus, in which the land was mentioned to be to the huſ- 


bang aad wife, and to the heirs of his body on her body to be begotten f 
l an 


* 
— 
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and the fine ingtoſſed was, to the heirs of the body of the huſband on 
her to be begotten ; ſo the 2v2rd body was left aut; but adjudged this 


variance was not material, becauſe in both caſes the words are of the ſame 


import, and the wife hath but an eſtate for life, and the huſband an eſ- 
tate tail in both limitations. Cro. Eliz. 275. ; 

The writ of covenant and the dedinus poteſiatem were, that a fine 
ſhould be of the manor of R. and of twenty acres of land, and forty 
ſhillings rent in R. and the concord was, quod cognovit manerium, & te- 
nementa præd cum pertinentiis efſe jus, Wc, leaving out the rent, and fo 
it varies from the writ of covenant and dedimms; and this upon error 
brought was aſſigned for error; but adjudged it was no error, becauſe 
the uſual courſe of the fine-office-is, that where a fine is levied of a ma- 
nor and a rent, c. if the rent is under hve pounds yearly, they never 
mention it in the fine; but if it is five . or more, they mention it 
in the concord; another error was, that the dedimns was directed to Roger 


| Manwoed, who was then a Knight, and the caption was taken by Roger 


Marw:od, Knight, and ſo certified by him; but this was not allowed, 
becauſe it was expreſsly againſt the Judge's certificate, Ce. Fac. 11. 
That variance in the perſons in the render, or of the eſtates of lands, 


except it be very groſs, will not make it void. Hughes's Abr. 239. Caſe 


9. 946. Caſe 10. | | 
Notwithſtanding a variance between the deed and the fine, yet the fine 


is by conſtruction of law to the uſes of the deed, if nothing appears to 
the contrary. - Ld. Raym. 239. | N 

Writ of error to reverſe a tine, and one of the parties to the fine was 
omitted in the writ, whereupon the plaintiff in error moved for leave to 
quaſh itz but it was denied, becauſe the court cannot take notice of any 
thing but what is of record; however they made a rule that the other 
fide ſhould thew cauſe why the plaintiff might not diſcontinue, though 
writs of error are ſeldom diſcontinued. 5 Med. 67. Vide 2 Burr. 098. 


Thirdly, By Fraud, Deceit or Covin, 


If a fine be gotten or obtained by any n2tericus fraud or practice, it may 
in ſome caſes be avoided by a wacat. Vide Cre. Eliz, 518, 531, 471. 
Meer, Caſe 21. Plow. 370. | 

If a liſſe for life or years, or a copybolder, levies a fine of covin on 
purpoſe to bar him in reverſion, or the lord of his inheritance z this may 
be avoided for fraud, and therefore non-claim within five years ſhall not 
hurt in this caſe. 9 Co. 105. 3 Ce. 18. 

And as a fraudulent deed or conveyance may be avoided for fraud, ſo 
a fine way be avoided. | | | 

So alſo it ſeems the law is of a fine ſuffered in purſuit of an »ſuricus 
contract. 3 Ce. 18, 80, 45. 16 H. 7. 5. Jen. Cent. 6. Caſe 45 
Stat. 13 Eliæ. Style 288. | 

A fine levied to deceive @ purchaſer or creditor, may be void, or be 
voidable. Vide 3 C. 9. | 

But if one pretends title to land, and enters and diſſeiſes the tenant, 


and after levies a fine with intent co bar ine the diſſeiſee; this is good. 


— — 323 
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And if the diſſciſee ſhall not enter or claim within the five years, he 


J barred. Co. 7 . : | , Y 
” Note, That it is ooy without benefit of clergy, without corru 


of blood or loſs of dower, to acknowledge, or procure to ——— | 


ed, any fine, recovery, &c.1n the name of any perſon not privy or con- 
ſenting thereunto : but this does not extend to judgment acknowled 
by attorney of record for another. Stat. 24 Fac, I. c. 6. w 
The conuſor being poſſeſſed of ſeveral lands under ſeveral titles, wiz. 
ſome for years, of others by copy of court-roll, and of ſome in fee, made 
a leaſe of the whole to B. G. for life, and then levied a fine of ſo many 
acres to him as amounted to the whole land, and continued in poſſeſſion 
and paid the rent to the lord till the five years paſſed ; adjudged that the 
lord ſhould not be barred of the copyhold by this fine, becauſe he could 
not poſſibl y have notice of the covin. 3 Cœ. 77. | 


| | 77 : 
If a fine be levied of covin by a leſſee for years or life, or a copyhol- 


der, on purpoſe and with an intent to bar him in reverſion, or lord 
of his inheritance z this is of no force, and therefore non-claim within 
five years will not hurt in this caſe. | x | 

So that it ſeems a fine or recovery may be covinous and avoidable for 
covin as well as a deed, and therefore a. fine or recovery levied or ſuf- 


fered of fraud, to deceive purchaſers or creditors, will be void as to them 


as well as ”y other conveyance. 

So alſo a fine or recovery levied or ſuffered in execution, or purſuit of 
an uſurious contract, may be avoided by the ſtatutes of uſury as well as 
a feoffment or other conveyance b 2 ä | 
Hut a fine or recovery ſhall not be ſaid to be levied or ſuffered per du- 
relle, and avoided for that cauſe, | 

One A, G. being ſeiſed in fee of lands, c. B. G. procured another 
man to take upon him the name of the ſaid 4, who was then beyond ſea, 
and to acknowledge a fine of the lands to the ſaid B. G. which was ac- 


cordingly done; for which offence each of the ſaid perſons were ſined in 


a very. great ſum in the Star-chamber, but no ſentence to take the fine 


from the roll, or damages to the party grieved. 12 Co, 123. Mer 


630. S. C. that awacat was made of the fine. 


Although the Court of Chancery has a power to relieve as much againſt 


a fine obtained by fraud or practice as any other kind of conveyance, yet 
ſuch relief was not by decreeing a wacat of the fine, but by ordering a 
re-conveyance z but that for any error in the fine, or irregularity, or ill 
ptactice in the commiſſioners, it was a matter cogniſable in that court 
where the fine was levied, and for which that court may vacate the fine, 
Abr. Ca. Eq. 259. ? 

Writ of deceit to avoid a fine may be brought after the death of all the 
parties, Lord Raymond 178, "hors" na 


Vide further Burr, Rep, 391, 474, 480, 482. 


Fourthly, 


. 
» 
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Fourthly, By Claim, Entry, Kc. 


A fine alſo is and may be ſometimes avoided, or at leaſt loſe much of 
its force, by the claim, entry or action of him that hath right to the 
land ; for if the eſtate contained in a fine be once within five years af. 
ter proclamation lawfully defeated, the party thereby left his whole 
eſtate both azainſt him which did-reverſe the ſame, and againſt all others, 
which had right or title paramount, and made no claim within the five 
years, although he which brings the action has no judgment and executi- 
on within ſeven years after the proclamations, 

In like manner if there be a tenant for life, the rematnder for life, the 
remainder in fee, and the firſt tenant for life aliens, and the alienee levies 
a fine with proclamations, and the ſecond tenant for life claims or enters, 
Sc. this makes void the fine both againſt him and againſt him in remain- 
der alſo; for it is a rule, that any one who hath an eſtate in poſſeſſion 
or reverſion which ſhall be barred by the fine when it is levied, may 
make a claim or entry to prevent the bar of the tine, 

As tenant for his own or for another's life, tenant for years, he inre- 
verſion or remainder after an eſtate for life or years, a copyholder, or 
the lord, a guardian in nature or nurture, may avoid a fine; and this they 
may do for themſelves and others, and for others without authority pre- 
cedent, or aſſent ſubſequent, and the claim of one of them in this caſe 
ſhall avail the other. And by authority alſo, any other man may make 
a claim, entry, &c, in this caſe for him that hath tight; and ſo he may 
do alſo without any authority precedent, if the party for whom he doth 
it do afterwards agree and aſſent unto it; but a ſtranger of his own head 
(unleſs perhaps it be for an infant) cannot make ſuch a claim or entry to 
prevent the bar of a fine, except he that hath the right do give him au- 
thority before it be done, ſo to do, or do agree to it after it be done. 

And therefore if a ſtranger of his own head will make an entry or claim 
into land whereof a fine is levied whereunto I have right, and he does it 
to my uſe, and I do not agree to it within the five years, this entry or 
claim will not avoid the fine. 

An entry on the land by a ceſſiy que tru? is not a ſufficient claim to 
avoid a fine, but it muſt be by ſubpena, 1 Cha, Ca, 268, 278. But it 
is ſaid, claim to avoid a fine by bill in Chancery is not ſufficient, and that 
it ought to be by action, per Carlin. Dal. 116, pl, 9 16 Eliz. Anon. See 
further Vin. Abr. Fine (G a.) Com. Dig. Claim, (B.) | 

It was held by Juſtice Dedderi/ge, M. 2. Car, H. R. that ifa ſtranger 
entets in my name and to my uſe that has the right, this doth veſt the 
eſtate in me before agreement, and I ſhall be ſaid to agree until I do dif+ 
agree. Play. 358, 359. 9 Cz. 106. | 

Lands werę deviſed to truſtees till debts paid, and then to an infant 
and his heirs z and J. F. a ſtranger entered into the lands and levied a 
fire, and five years and non- claim pals, and the infant when of age brought 


To avoid a fine, there muſt be an actual entry, 3 Bur. 1897. And by ſtatute 
4 Ann, c. 16, $ 16. no claim or entry to avoid a fine, with proclamations, ſhall be 
ſufficient, unleſs an action be commenced Within one year next after ſuch eutry or 
claim, and proſecuted with effect. | 


— 


Kinds of Deeds. 


an ejectment, but was barred, becauſe the truſtees ought to have enter- 
ed; yet equity will relieve, and not ſuffer an infant to be barred by the 


laches of his triiſtees, nor to be barred of a truſt-eſtate during his infan- 


cy; and the infant in this caſe ſhall recover the meſne profits. 2 Vern. 


Fifthly, By Plea. 


A fine alſo is and ſometimes may be avoided by plea, as by anaver- 
ment of the continuance of ſeiſin of the land in another at and before the 
time of the fine levied, and that partes ſinis nibil habuerunt tempore lewati- 
onis finis, and then he muſt ſhew in whom the eſtate was. 

As if leſſee for years, or a diſſeiſee levies a fine to a ſtranger that has 
nothing in the land, or A. be diſſeiſed by B. and B. be difſeiſed by C. and 
B. levies a fine to O. or one that has a right of remainder only, for 2 


diſſeiſor makes a gift in tail, and the donee makes a feoffment to 4. and 


after levies a fine to a ſtranger that has nothing in the land, | 

But this plea, it ſeems, neither parties nor privies, although they be 
iſſues in tail, may have at this day, but ſtrangers only; and therefore in 
the laſt caſe the 4 
this plea. 

For parties and privies are debarred the plea quad partes finis, Oc. by 
the ſtatute 27 Ed. I. de finibus levatis, 

But if a collateral anceſtor of whom the iſſue in tail does not claim 
the land levies ſuch a fine, the iſſue may by this plea avoid it. 
It ſeems alſo the iſſue in tail may have this plea to a fine ſur releaſe 
only. Stat. 4 H. . c. 24. 3 C. 88, 141. Dyer 334. 

Alſo there is a plea by which (as it ſeems) a fine hath been avoidable, 
which in effect is nothing elſe but an averment of ſeiſin ſtill in the de- 
* or plaintiff, or his heirs, before, at and after the time of the ſine 
evied. | | 

And this plea (as it ſeems) no man may have at this day but the iſſue 
in tail only to avoid a fine levied ſur grant & render by the anceſtor in 
tail, and not to avoid a fine levied fur conuſance de droit come ceo que ill 
ot de ſon dane, fc. and a feme-covert to avoid a fine levied by her huſ- 

nd alone. | 


ſſeiſor and not the in ifſue tail may avoid this fine by 


If there be two of one name, and one of them levies a fine of the land 


of the other, or a ſtranger levies a fine of him that is owner of the land : 
in both theſe caſes the fine may be avoided by pleading the ſpecial mat- 
ter: and yet ſome hold in this caſe the party hath no remedy but by ac- 
tion of deceit. NE | | 
Fine levied by one of the ſame name of the other's lands, may be 
avoided by deceit or pleading. 

The plea of per dureſs, or impriſonment, will not, it is ſaid, be ad- 
mitted. 17 Ed. 3. 52. 17 Af. 17. | 

Iſſue in tail may aver continuance of paſſeſſion againſt a fine ſur conuſance 
de droit tantum, or ſurrender, See 12 Kd. 4. 12, « ; 11 H. 4. 85. 

But not againſt ſur conuſance de droit come ceo que il ad de ſon done. 

For pleas to avoid a fine, ſee Owen's Rep. 21. and flat. 27 Ed. l. c. i. 

How a fine is to be pleaded, ſee 1 Leon, 386, 986, 2 Men, Symb. 
Cre. Car. 903, 917. 2 Lev. 3: * 


- 
” 
* 
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Error to reverſe a fine brought by one as couſin and heir of the co- 
nuſor, and a /cire facias ad audiend* errores, did not ſhew in either of 
the ſaid writs how he was couſinand heir; and this was. pleaded in abate - 
ment of the writ z but adjudged well enough without 460 it, for the 
ſcire facias is: only a commiſſion to hear errors, and needs no ſuch cer- 
tainty ; and the writ of error is founded upon it, and therefore it is not 
neceſſary to ſhew the title in that writ. Co. Fac. 160. 

Writ of error to reverſe a fine levied by his .anceſtor of twenty acres 
of land; the defendant pleaded, that the plaintiff after the death of his 
anceſtor did diſſeiſe him of the land, and being in poſſeſſion by diſſeiſin 
made a feoffment thereof to B. G. The plaintiff replied, that he did 
enter upon the defendant, * Bec, that he made a feoffment to B. G. 
and upon this they were at iſſue; and the Jury found that the fine was 

levied of twenty acres, and the plaintiff was in poſſeſſion of the whole 
by diſſeiſin, and being ſo poſſeſſed made a feoffment of ſix acres, part 
thereof to B. G. adjudged that this feoffment was only a bar to the re- 
verſal of the fine as to the ſix acres z and that it might be reverſed as to 
the reſidue for error. Owen 21, Moor 413. $57 

Formedon in deſcender was brought by the iſſue in tail; the tenant 
pleaded in bar and confeſſed the eftate-tail, but ſaid, that before the 
death of the tenant in tail B. G. was ſeiſed of the lands in fee, and le- 
vied a fine to him with proclamations, and the five years were paſſed 
without entry or claim; it was adjudged, that upon this plea it ſhall 
be intended that B. G. was in by diſſeiſin, and being ſo in poſſeſſion, 
levied the fine, which ſhall be a good bar to the iſſue. Marcb's Rep. 
Taylors Caſe. | h 

The iſſue in tail being privy, as heir to his anceſtor who levied a fine, 
is eſtopped by the ſtatute 37 Ed. 1. which took away exceptions againſt 
fines levied to plead that partes 2 nibil babuerunt ; and by the ſtatute 
4 H. 75. he cannot make any ſuch averment. 3 Co. 88. | 

By the ſtatute 1 K. 3. it is enacted, That all conveyances made by 
ceſtuy que uſe ſhall be good againſt him and his heirs z now ſince this ſta- 
tute, fines levied by ceſſuy gue uſe are as good and effectual as if levied 
of immediate poſſeſſion and ſeiſins; and by the ſtatute 32 H 8. c. 36. 
fines levied by tenants in tail of a poſſeſſion, reverſion or uſe ſhall be a 

bar to the intail; now by the ſtatute 4 H. 7. c. 24. which tells us 

who ſhall be concluded by a fine levied, there is a ſaving to that perſon 
© who is not party or privy to the fine, and that he may plead to avoid it, 
that none of the parties, nor any to their uſe, had any thing in the land 
at the time of ihe fine levied, and this proves that the ancient form in 
pleading a fine was quidem fnis ſe levatit, without alledging a ſeiſin in 
ſee in the cogniſor. See 2 Lutw, 1608, 


Sixthly, 
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| Sixthly, By Sentence of a dur: 


A fine alſo is and ſometimes may be avoided by the ſentence of a 
court, when it appears to be gotten and obtained by ſome notorious 
fraud or practice. a Gs EET Af P 1 
In ſome caſes the court will vacate a ſine upon motion, to 8 

rties the trouble and expence of a writ of error. 3 Lew. 36. 2 Well. 
Rep. 115, When fines may be ſet aſide in equity. 1 Ex. Ge. Abr. 258. 
2. 474- Avoided for fraud and aided when defective. 3 Dig. Oban - 
cery (3 N) and 1 Veſey 289. See further how fines may be ayoided or 
reverſed, and by whem. Cem. Dig. Fine, (H) Pleader (3 B 9.) Vin. 
Ar. Fine, (D la) and Bac. Abr. Fre, (H.) | n e 

In ſome caſes a fine may be reverſed without writ of error; as was 
done in Hutchinſon's Caſe, M. 33 Car. 2. in C. B. where H. and his 
wife (ſhe being an infant of ſixteen years) levied a fine of her lands, 
and paid the King's Silver, and got the fine perfeded and exemplified ; 
but on the complaint of him in the remainder in fee depending on the 
eſtate-tail of the wife, the huſband and wife were brought into court by 
rule and examined; and thereupon he levying the fine and the infancy 
appeared, and the infant's father and mother came alſo into «court, and 
prayed that the fine might ſtand; and though Maynard for them infiſted, 
that it ought not to be vacated, the King's Silver being paid; yet on 
view of the roll in Pierpoint's Caſe, . Hil. 4 Fac. 1. Ret. 70. and other 
precedents Cited, the court vacated this fine, and cauſed the Go 
cation thereof to be brought into court and delivered up, and ordered 
him in reverſion to proſecute an information againſt the Commiſſioners 
who took the cognizance of the fine. 1 * 

But note, the vacate was entered quad the feme tantumn. 

And in Trin. 34 Car. 2. a fine levied by Sit Nobert Maſſam and his 
wife an infant, was vacated for the ſame cauſe, Vide 3 Leu. 31, 


, 
+ 


Where Equity will not make good a Fine, nor ſupply any | 
8 Diefeds in the leuying it. 


If a tenant in tail covenants to levy a fine, and dies before it is exe- 
cuted, though the fine has proc to a caption, yet equity will 
make een although it be for a valuable conſideration.” Abr. Ca, Eg. 
8. 2 Vern. 5. n 3 
| 110 has two ſons, B. and C. A. on the marriage or B. covenanted, 
before the end of Eaſter term then following, to levy a ſine to the uſe 
of B. and the heirs of his body, remainder to the ule of C. and the/heirs 
of his body, remainder to A, in tail, remainder to him in ſee. The fine 
was levied as of Eaſter term, but the b ee e off till after 
Eaſter term, the deed was not dated till after, ſo that the ſine was levi- 
ed before the date of the deed, and conſequently the deed was no de- 
claration of the uſes of that fine. The father died, and then B. died, 
leaving iſſue . who having borrowed ſome money of J. 3 5 
the land to him, and died without iſſue. C. claiming. under the ſettle- 
ment brought his bill to have it eſtabliſhed, and that the defect before 
mentioned might be ſupplied; but in regard to the conſideration of H 
marriage did not extend to him, the court refuſed him any relief, Abr. 


dence, that the donee 
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| Of Deeds of Gift. Gang 


18 word giſt imports no more than the transferring of the e pro 
"I 


perty of a thing from one to another without a valuable co 


ration. | | 
A gift is of a latget extent than a feoffment, which is always apple 
to corporeal and immoveable things. For a gift is applied to things 
moveable or immoveable, as trees, cattle, hooſbold-ſtuf, Sc. the pro- 
petty whereof is and may be altered as well by gift as by ſale or grant. 


And in this ſenſe a gift is ſometimes by ad of the party, as when one 
another | | 


man gives a thing to 


And this is or may be either by word or by writing. 
By the civil law a gift of goods is not good without deli very; yet in 


our law it is otherwiſe. Per Coke Ch. Juſt. 1 Rel. Rep. 61. Hil. She. 


Touch. 226. | 

And ſometimes it is by ad of Law, as when a woman is married to a 
huſband, or one is made executor to another z in theſe caſes by the mar- 
riage only, or taking of the executorſhip, the law gives all the goods 
of the woman to the huſband, and of the teſtator to his executor, 

So where one takes my goods as a tteſpaſſer, and I recover damages 
for them upon a ſuit in law z in this caſe the law gives him the property 
of the goods, becauſe he has paid for them, | 

But the word gift is ſometimes taken more ſtrictly, and applied to a 
conveyance or paſling of an eſtate of lands or tenements to another 
(only) in tail, wherein the word dedi is moſt commonly uſed. 

The conveyance by giſt, -denatio, is properly applied to the creation 
of an eftate-tail, as feoffment is to that of an eſtate in fee, and leaſe to 
that of an eſtate for life or years, It differs in nothing from a feoffment, 
but in the nature of the eſtate paſſing by it; for the operative words of 
conveyance in this caſe are de or dedi; and gifts in tail are equally im- 

ect without livery of ſeiſin, as feoffments in fee-ſimple. And this 
is the only diſtinction that Littleton ſeems to take, when he ſays, ** It 
46 is to be underſtood that there is feoffor and feotfee, donor and donee, 
s leſſor and leſſee, wiz. feoffor is applied to a feoffment in fee-fim- 
ple; donor to a gift in tail z and leflor to a leaſe for life, or for years, 


or at will. 2 Blackft. Com. 316. Br. Abr. Done. Vin. Abr. Gift. Hil. 


Shep. Touch. 226, i | 
And then he who gives the land is called the dener, and he to whom it 


4s given the donee. 


And this by the common law was for the moſt part by deed, though it 


| _—— _— But ſee the ſtatute 2 2. c. 3. before at p. 116. 


ute 3 H. 7. c. 4. (reciting that oftentimes deeds of gift of 

and chattels had been made, to the intent to defraud creditors) it 

is enacted, that all deeds of gifts of goods and chattels made or to be 
made of truſt, to the uſe of that perſon or perſons that made the ſame 
deed of gift, be void and of none effect. See the ſtatute 29 Car. 2. c. 


3. & 13 Elie. c. 5. before at p. 116, 117. 


By giving . there ſeems to be a ſecret truſt and con- 
deal favourably with the donor _ 


And therefore when any gift ſhall be made in ſatisfaction of a debt, 
let it be made, 1 


- 2. Ina public manner before neighbours, and not in private. | | 3.35 


3. 2. C. 6. 


1 


Dena clandeftina ſunt ſemper ſuſpicioſa. 3 Co. bo. 
*  Clauſulz inconſuete ſemper inducunt ſuſpicionem. Ibid. 
2. Let the goods and chattels be appraiſed to the full value, and the 
gift made in ſatisfaction of the debt. 
3. After the gift, let the donee take poſſeſſion of them; for the con- 


tinuance of the poſſeſſion in the donor is a ſign of a truſt. M cad s Inſt. 


Of Grants. 
Grants what, and Grantor and Grantee who. . Y 


IEC. 


d . 
- 


HE word grant, taken largely, is where any thing is granted or 


paſſed from one to another. tote 
And in this ſenſe it comprehends feoffments, bargains and ſales, gifts, 
leaſes, charges, and the like z for he that gives or ſells grants alſo, In 


this caſe it is ſometimes in writing or by deed, and ſometimes by word 


without writing. | 


But a grant in a ſtricter ſenſe and properly, is a conveyance in writ- 


ing of ſuch an incorporeal thing as lies in grant, and not 
which cannot paſs by word only without deed. | 
Or it is the grant of ſuch perſons as cannot paſs any thing from them 
but by deed, as the King, bodies corporate, 2 | . 
And although it may be made by other words, yet it is moſt com- 


in Ii very, and 


= 


monly made by the word grant, as being moſt proper to the purpoſe. 


Co. Lit. 172, 332. 4, Finch's Law 29. 1 
Therefore amongſt hereditaments, ſome are ſaid to lie in livery, i. e. 


ſuch as whereof * of ſeiſin may be made, as manors, houſes, lands, 
u . 


Sc. And ſome are ſuch as do not lie in livery, 7. e. whereof no livery 


of ſeiſin can nor needs to be made, but they paſs by the delivery of the 


deed without any more; and of this ſort are rents, reverſions, ſeryices, 
advowſons in groſs, and the like; which things cannot paſs from man 
to man without deed or matter of record, which is of a higher nature 
than a deed, Co, Lit. 49. | TIEN 
On this difference between things corporeal and incorporeal, it hath 


been held, that there can be no diſcontinuance of things which lie in 


grant; and therefore if tenant in tail of a rent, advowſon, common, or 
remainder, or reverſion expectant on a freehold, make a grant by deed 
or fine, or diſſeiſe the tenant of the land out of which the rent is iſſuing, 
whereof he is ſeiſed in tail, and make a feoffment with warranty, that 
theſe acts work no diſcontinuance of the intail, for nothing paſſes but dut- 


ing the life of the tenant in tail, which is lawful. Co. Lit, 327. 6. 3 


G. 35 . 6, Alſo of things which may be transferred without the notorie- 
ty of livery of ſeiſin, ſuch as rents, advowſons, Ec. which lie in grant. 
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A man cannot by any act in pars forfeit them. Bac. . Grants. See 
further as to the nature of a grant in 2 Blackft. Com. 31). Vin Abr. 
- Grants, (A 2.) | a 093.99 210035-114 Goh 
He who makes a grant is called the grantor, and he to whom it is made 
1s called the grantee. | IAG - TY 1 


1 7 Fs 3 a. 


Kinds of Grants. 


Some ts are of the land or ſoil itſelf, and ſome are of ſome proſit 
to be * of or from the ſoil, as rent, common, Se. 
And ſome are of goods and chattels, and ſome are of other things, as 
; authorities, elections, c. 0 
And they are made ſometimes by matter of record, and ſometimes 
deed or writing in the country, and ſometimes by word without either, 
Some grants alſo tend to charge the — with ſomething he was not 
rged with before, and ſome to paſs ſomething out of him to the 
tee z and ſome tend to diſcharge the grantee of ſomething 8 
— 1 or chargeable before, and whereof he is now hereby diſ- 


What Grants muſt Cor may not ) be by Deed in Writing 


1 By the ſtatute 29 Car. 2. c. 3. no leaſes, eſtates or intereſts, either 
, of freehold or terms of years, or any uncertain intereſt, not being copy- 
hold or cuſtomary intereſt, of, in, to or out of any meſſuages ors, 
lands, tenements or hereditaments, ſhall at any time be affured, nted 
or ſurrendered, unleſs it be by deed or note in writing, nad by the 
grantor, c. or their agents, lawfully authorized by writing, or by act 
or operation of law. | 

Before this ſtatute the common law ſtood thus as to what grants ſhould 
be by deed, or might be by word; and the ſame laws, as far as they are 
not within the ſame ſtatute, ſtill remain in force. 

By the common law corporations, as Dean and Chapter, Mayor and 
Commonalty, and ſuch like, regularly can neither grant lands, goods 
or chattels, but it muſt be by deed, 7 1 | 

But the grantees of ſuch perſons, and all other common perſons, might 
(before the ſtatute 29 Car. 2. c. 1 grant or give any thing which lies in 
livery, as manors, houſes, lands, and ſuch like things, in fee - ſimple, 
fee-tail, for life, for years, or at will, by word without deed. | 

And ſuch things as are ſaid to lie in grant, and not in livery, could not 
be 23 or given, had or taken without deed, unleſs it was in ſome 

cial caſe. | : 

” of things which lie in grants no poſſeſſion can be delivered ; 
and they are not like corporeal inheritances which paſs by livery and 
therefore he that claims muſt ſhew a grant of them, which he can- 
not do without deed. | 8 
Rents, ſer- Rents and ſervices, and ſuch things which are in groſs, and not inci- 
vices, &c. dent to ſome other things, may not be granted without a deed ; and if a 
rent-charge be granted unto me for years, I may not grant this rent = 


FS b 
* 
* 


| J 


re . And if — be 000 Do tenant cor arable fand: by al, 
and the ſervice of yielding the tenth ſheaf of corn before it be ſowed ; - eo 
lord cannot grant this ſervice for years without deed,” | 2 
But if a rent, or any ſervice be parcel of or incident to a N 428 
any thing which. is grantable without deed ; in this cafe by the grant of en 
the ag. 6a by word, this thing might paſs as belonging thereunto with-" | 
out an 
1 ſervices might be 5 upon a parti pirtirl6h hy debe 3 
parcerer to another without pr Lit. 49, 69. 5 Dyer 439 ent. | ' 
$ 60, 61, 63. Bro. Grant. 5 A 
A reverſion could not be Er in fee - ſimple, fee-tail, for life or 9 
years without deed, unleſs i it caſe where it is $ parcel of manors” * 
Roll. Abr. BY my 10 3 us 
But a reverſion might upon a partition by one eopereiner 
to another without any bo go And ths 5 law rel of a reminder. 
And therefore if one made a leaſe for life or years to one, remainder inan 
fee-ſimple, fee-tail or for life, to another without deed ; howſoever this = EW 
was a good remainder in the firſt creation without deed, yet this remain - 
der 2 not be granted over without deed.” Park. $ 8175 Boy 4 HA 
433. Bro, Grant 104, | A | * 
arſonage or rectory, althou it conſiſted of edi bat billes, | A 55 
and ike like beſides the church and charch-yard, and had no houſe nor 
lebe belonging to it, yet it might be granted without deed in fee · inple 
for life or years, and then the tithes a offerings would paſs as incident. 
But the tithes alone, wh a portion of tithes, oblations,” mortuaries or 
obventions, were not grantable * themſelye without deed. 1 * ae 7. 
8s, 16 H. 7. 2. 19% 8. 12. ab 
And therefore a leaſe parol of cites, alt it was but fo yeurs,/was 
not good; 17 7 | 
"And if the parſon agreed with one *. bis enn that he would 2 
have his own tithes 3 this was not a good grant of the tithes, neither might ww 
it be pleaded or uch le fo, but 8 een 4 parilihaue woghe | 1. 
retain his tithes, 36 El. B. R 2 = 
And if a leſſee for years of tithes will grant'it over to another at "will er  _ 
only, it could not be done without deed, as was held by Baron Dendim, | | 1 
2 Cab. at Sarum aſſites. 1 "i 
And yet it was held, that a perſon might grant his tithes from year to _ _ 
year to bim that Was wo {> goons without any deed ; this was by _ _ 
of retainer. © Mic. 8. Fac LingtortlP;' Caſe, ' | 
But this grant or agreement mi ght be made to and with the party him- 
{elf that was to pay the tithes, and not with another: neither could this 
intereſt be aſſigned, ora firunger take advantage of it, as hath been 
agreed in the cate of Hatotes and Brafield, « field, Haſeb. ec Bac!) i, 
An advowſon in groſs could not be granted without deed z; ente | * 
grantee of the grantee of an advow ſoti is to ſhew'botk the deeds,” . + 
-_— gar el was grantable upon Parficio between copurceners. 2 
without | ; 
And an advowſon weldent to a manot'0r piece of land was ben. | 5 
with the manor or land without any deed; - TOON a = 
wo MA to a church was = grantable whhout deed 2 | 1 
3. 38. 11 N. 4 1 1. Plau. 150. 4 | _— 
Vor. n-Taer l. "EK 2 158 NR n' * ND, Vi . 9 
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Vide alſo in Cro. Eliz. 163. Criſpe's Caſe, Long and 1 Caſe 1 
L Leon, 207, Co. Lit. 332, 335. and Whiſller's Caſe 10 Co. 63. Com. 
: | Dig. Title Adrwwſon (t 1.) FN | 
Common ef Common of paſture, eſtovers, turbary, fiſhing, c. could not be 
paſture, dc. granted in fee-ſimple, fee-tail for life or years, unleſs it be in caſe of par- 
„ or of appendancy, as incident to ſome corporeal thing without 
eed. 
And therefore if a man granted by word of mouth to me common for 
twenty beaſts in this manor z this would not be 4x1 8 
Neither if it was 2 to me by deed, might I grant this over to 
another without deed. 
But if a man had common of paſture appendant or appurtenent to his 
land; in this caſe he might grant his land with the common appendant bß 
| word only without any deed, Perk. & 61. | 7 
Franchiſes, Franchiſes, as fairs, markets, courts, warrens, and the like, or the 
— profits thereof, were not grantable without deed. | 
uadred- But a hundred was grantable without deed, for there is liberum tene- 
3 
The 


fits of a mill, country, ferry, corody, or the like, were not 
 grantable without deed. 15 H. 7. 8. | 
| gt Things in action, as a right or title of action that only depends in ac- 
aQtion, &c. tions, and things of that nature, as rights and titles of entry to any real 
or perſonal thing, are not grantable at all but by the way of releaſe to 
the tenant of the land, &c. by which means it may be extinguiſhed: 
but this neither may not be without deed. | 
And therefore if a man takes my goods as a treſpaſſer, or I deliver him 
my goods to keep, and after I will give theſe goods to him, I cannot do 
this without deed. 6. H.7. 9. Dyer 91, 126. De. & Stud. 16, 
An election, condition, covenant, aſſent, licence or liberty, cannot 
be created and annexed to an eſtate of inheritance or freehold without 


deed. Dyer 281. | 
A privilege to hold land for life without impeachment of waſte, is not 
grantable without deed. | 


Offices, Offices for the moſt part are not grantable without deed. 
And yet ſome inferior offices, as ſtewards, bailiffs, and the like, are ; 
for ſuch officers a lord of a manor may retain by word without deed, 9 


Ca. . 
Chattels, oſt chattels real and perſonal might be given and granted without deed. 
| And therefore if a — word 4 Cr or ſold me his 
leaſe for years the wardjhip of body and land, or the wardſhip of land, 
that he had by reaſon of a tenure by Knight's ſervice, or by grant from 
the King, or granted or ſold me the trees ſtanding upon the ground, the 
corn growing upon his land, his horſe, ſword, plate, or other houſe- 
hold-ituff ; Ns is a good grant or gift, But the wardſhip of the body of 
an heir only, cannot be granted without deed, 
And ſince the ſtatute of 29 Car. 2. a leaſe is not aſſignable without « 
writing figned by the parties, Cue v. Goddard. 3 Salk. 171. 
But er aſſignment may be by a note in writing, without either ſea! 
_ delivery or flamps. Vide caſe of Beck. onthe demiſe of Fry v. Philip's, de- 
termined in B. &. Hil. Term, 12 Geo. 3. Burr. Rep. vol. 5.p. 2827. 
The next preſentation cannot be granted without deed. Perk. 5 57, 60. 
Bre. Donne 1. Dyer 10. 5 H. J. 35, 36. Plits. 150. Cm. Dig. Title 
Cenditian (C 2. 


Things 


P 0 
* 
| 


Things neceſſary to every good Grant. 


Regularly theſe things are requiſite in every t or gift : 
2 hat there be 4 grantor, donor, c. hor rom a 47 able 
to grant, and not difabled by any legal or natural impediment. 
2. That there be a grantee, donee, Sc. and that he be a petſon ca- 
pable of the thing granted, and not diſabled to receive it. 


3. That there be a 1hing granted, and that the thing be ſuch a thing | 


as is grantable. . | 1 
4. That it be granted in that order and manner that law requites: as 


where the thing is not 2 without deed, that it be done by deed. 


And if it be done by deed, that the deed have apt words to deſcribe 
and ſet forth the perſon of the grantor and grantee, and thing granted, 
Sc. and that all neceſſary circumſtances, as ſealing and delivery, and li- 
very of ſeiſin, and attornment, where it is needful, be obſerved, 

5. That there be an agreement to and acceptance of the grant or thing 
granted by him to whom it is made, and for FA 
ticulars a grant may be void, 8 5 


5 licet ſint inceptz, niſi ſint perfectæ.“ 

But if grants be very ancient, and things granted have been enjoyed 
according to the grant ever ſince the 1 of it; in this caſe the grant 
may be good notwithſtanding ſome legal de 

lars. Co, 73: Plow. 555. Perk, $1. Bro. Grant 89. 


Dd: Wha 


* In acquirendo rerum dominio, ſcilicet quod donationes non valent, 


ect in ſome of theſe particu- 
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Who may be a Grantor. - 


T vo things are requiſite relative to the grantor : e 
Firſt, That the grantor be a perſon able to grant. 
Secondly, That if the grant be by deed, that he be ſufficiently deſcribed 

and ſet forth, either by his proper name, or elſe by ſome other matter 

of diſtinction. 1 6A 
Note therefore, That whoſoever may be a feoffor may, be a grantor, 
Natural or And any natural, pelitic or corporate body (not prohibited by law, as 
_ be- monk, friar, woman covert, infant, and ſuch like) may be grantor, do- 
nor, c. and the grants of ſuch perſons will be good. Per#. 5 3. 
Alien. An alien may purchaſe any thing, but can Held nothing except a leaſe 
for years, of a houſe for convenience of merchandize; all other put- 
chaſes (when formed by inqueſt of office) being forfeited to the King, 
He is not capable of inheriting or tranſmitting by decent; but if he K 
made deni zen, the iſſue which he hath afterwards ſhall be heir to him. C. 
Lit. 2. 8. The law will not give an alien the benefit of taking by ad 
of law z as by deſcent, courteſy, dower, or guardianſbip, becauſe he 
cannot keep it; & lex bibil facit fruſtra. Per Hale Cb. B. 1 Ven. 
417. Alienation to an alien is a cauſe of forfeiture to the crown of the 
lands ſo aliened. 2 Hlachſt. Com. 274. Vide alſo notes to Hargr. La. 
Co. Lit. 2. 8. 42. Vin. Abr. alien (A). Com. Dig. Alien (C). | 

Perſon at- perſon attainted of treaſon or felony may give or grant his land; 

taint or out- and this is good againſt all others beſides the King and the lord of 

ha whom his land is held. 

And he may grant and give his goods to relieve himſelf in priſon; 
and this will be good againſt all others, and the King and lord alſo. 

A perſon outlawed in a perſonal action, may give or grant his goods 
or Chattels, and the gift or grant will be good againſt all others but the 
King. Herb. F 26. | | | 

Perſons attainted of treaſon or felony are incapable of conveying 
after the offences committed provided attainter follows, Co. Lit. 42. 
See more amply as to the conſequences of attainder or outlawry with 
reſpect to the forfeiture of the lands of perſons attainted or outlawed, 
and how far and in what caſes grants made by them are effectual, 
Bac. Abr. Forf. (A). Outlawry (D). Com. Dig. Forfeiture (B 1.) 
Utlagary (D). Bac. Uſe of the Law 42. 1 Will. Rep. part 2. p. 219 
2 Blackft. Com. 290. Vin. Abr. Attainter (B). borfeiture (P). 

1 The Queen may, without agreement of the King, make grants, gifts, 

— Oc. of her lands or goods; but another woman that has a huſband can- 

not give or grant her lands or goods without her huſband's conſent, un- 
leſs it be in tome ſpecial caſes. 

The Queen conſort is of ability to purchaſe lands, and to convey 
them, to make leaſes, to grant copybolds, and to do other aQs of 
worſhip, without the concurrance of her lord ; a very ancient privilege, 
and which no other married woman hath. Vide Black, Com. Vol. l. 
218. 7 ed. Co. Lit. 133. 4. | EP 
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And although a feme - covert recites by the deed that ſhe is ſole and not 
covert, yet this will not help. _ | "ne" KS, 

And if the caſe be ſo, that by agreement between her and her huſband 
there be a certain portion of her huſband's lands or goods allotted unto 
her to diſpoſe of and manage at her pleaſure, yet ſhe alone without her 
huſband can make no good grant or gift of any part of theſe lands or 

ods. | 3 7 B 
: But if ſhe grants any thing by fine, and the huſband does not avoid it 
during the coverture; this grant. will bind her after his death. 

And if ſhe makes a gift or grant of her huſband's goods, it is thought 
this is not good until her huſband agrees to it. Co. Lit. 3. Perk. 8, 
20, 41. Bac. Abr. Grants (A 4.) Baron and Feme (I). TS 

An infant cannot make any gift or grant, c. that is good but in ſpe» Infant. 
cial caſes : for if he makes any grant ar gift that takes effect by the , 
delivery of the deed only ; as if he. grants a rent-charge out of his 
lands, or makes a feoffment with a letter of attorney, or gives livery of 
ſeiſin, or gives or ſells his horſe, and the buyer or,donee takes him 
himſelf; theſe are void ab initio, _ EL os | $4 

And if the grant or gift takes effect by the delivery of his own land 
as if he makes a feoffment, and gives livery of ſeiſin himſelf, or ſells a 
horſe and delivers him with his own hands; this is voidable by the 
infant himſelf, or others that ſhail have his right, &c. ET; 

But if an infant grants any thing by fine; this muſt be avoided 2 
his minority, or elſe it cannot be avoided at all, 9 H. 7. 24. 26 fl. 

8. 2. Perk. J 12, 13, 14, 19. 7 H. 4. 5. | 

With reſpect to the grants of infants, and in what caſes they are bind- 
ing, Vide the cauſe of Zeuch v. Parſons. 3 Burr, Rep. 1794. Vide alſo 
ante Title Deeds in * ** 3 

All grants that ate made by dureſs, are voidable by the parties them» ureſi 
ſelves * make it, or proj. that have their eſtates, 1 bn ö bs 

But if it be done by fine, it is good and unavoidable. Peri. $ 16. 

All gifts, grants, &c. made by deed in the country, by thoſe that are Non fane 
de nen ſane memoriæ, are good againſt themſelves, but voidable by thoſe memorie. 
that are heirs, executors, or haye their eſtate z but if it be by fine, it is 
good and unayoidable. 4 Co. 123, 124. | Pl 

A man that is born dumb, or dumb and deaf, if he has underſtanding, Bern dumb, 
2 by delivery of the deed and making of {gps, make a good grant, &c. 
gift, Sc. 7 / | 

But a man that is born deaf, dumh and blind, cannot. Perk. f 25. IX 

A baſtard may give or grant as well ay any other man, after he By Baſtard. 
os a name by reputation, Ferk, N - | 

pariſon may grant any thing belonging to his parſonage for no longe 
me than for his 50 life, and therein figewite by tering his refidente, *** 
although he has the conſent of the patron and ordinary, 

Neither the Head without the Members of a corporation, nor the Cort 
Members without the Head, as Dean without the Chapter, or Chapter oa. 
without the Dean, may give or grant any of the lands belonging to the 
1 Perk. * 31, 32, 33. | 

ne executor or adminiſtrator may give or ſell any of the goods of Executors. 
the deceaſed, and this is good ©o bind all the reſt, A .. 5; 

If a man appoints ſeveral executors, they are eſteemed in law but as 

oae perſon repreſenting the teſtator; and therefore the as done by any one 
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of them, which relate either to the delivery, gift, ſale, payment, poſ- 
ſeſſion or releaſe of the teſtators goods, are deemed the acts of all, for 
they have a joint and entire authority over the whole. Godelp, Orp. 
Leg. 134. AA Ment. Off. Ex, 95, Vide alſo Pe Title Ex. 
ecutors. Vide further who may Grant Title Deeds in General, Ante. © 


: Of naming the Grantor. | 
The name of the perſons in grant is ſet down only to diſtinguiſh per. 
ſons, and to make the eee certain: — therefore 2 


ſtanding it is beſt and moſt ſafe to deſcribe the perſon by his true and 


proper name of baptiſm, and alſo by his ſurname; and if it be a — 
es 


ration, by the true name whereby the corporation is made; yet mi 


in this cafe, unleſs they are very groſs, will not make void the grant, 
Nibil fn error nominis cum de corpore conflat. 

And therefore if one that is a baſtard has got a name by reputation in 
the place where he lives, or another man has got another name by com- 
mon eſteem than his own right name, or is uſually called by another 
name than his true name in the place where he lives; in theſe caſes they 
m grant by this name, and the grant is good. | 

nd if a man be baptized by one name, and after be confirmed by an- 


other, ſome have ſaid he may grant by either of theſe names, Sed, 


quære. g 
And if John at Stile grants by the name of William at Stile; this 
grant is good, Er fic de ſimilibus. 6 Co. 63, Co. Lit. 3. Perk, $41, 


39. 

And theſe grants are good, eſpecially when there is ſome other addi- 
tion to make it more certain; as when a Duke, Marquis, Earl, or Bi- 
ſhop, grants by their names of honour or dignity, and grant without any 


name, or with a falſe name of baptiſm, as when the Duke of Suffolk by 


the name of the Duke of Suf#lk, without any more words ; or by the 
name of William Duke of Suffo/t, when his name is John; or the Biſhop 
of Norwich grants ſo ; theſe are good grants, becauſe there are but one 
ſuch Duke and one ſuch Biſhop within the kingdom, | 

So if a Dean and Chapter, Mayor and Commonalty, grant by the 
name of their corporation without any addition of Chriſtian gad ſurname, 
it is good, Fitz, Grant 67. Perk \ 42. CS, 

And eſpecially theſe grants are good when the true name appears in 
ſome other part of the ſame deed 3 as when John at Stile recites by his 
deed that his name 2 at Stile, and by the ſame deed 9 the 
name of Thomas at Stile. Or Alice at Stile, reciting by her deed that 
ſhe is a feme-covert, when in truth ſhe is ſole. Perk, $40. 

But if an ordinary man grants by his ſurname only without any name 
of baptiſm, or by his name of baptiſin without any ſurname at all: in 
theſe and ſuch like caſes for the molt part the grant will be void for un- 
certainty, unleſs there be ſome other matter in the deed to help it, ot 
ſome other matter done ex poſt ſacs to ſupply itz or in ſome caſes 
where the thing granted lies in livery, ſuch a miſtake or incertainty in 
the grant _ _ by the livery of ſeiſin upon the deed afterwards, 
3 H. 6. 26. erk. 42. ö 
a And as alſo it is in the names of corporations ; for if the variance and 


miſtake by omiſſion or alteration be only in ſome ſmall matter, ſo as > 
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is literal and yerbal only, the grant will not be hurt by it. But if the 
miſtake or omiſſion be in the ſubſtance of the name, the grant may be | 
void by it; and therefore if Decanus et capitulum eccleſiæ cathed. Sand. | 3 
et Trin. et individ. Trin. Czrlil. grants by the name of Decanus ecclefice = 
catbed. ſanctæ Trin. in Cerlil. & tatum N ercleſiæ predid. this is 1 
good: et fic de fimilibus : for if the ſenſe ſtill remains either expreſaly 
or by neceſſary implication, and the deſcription be ſuch as imports a 
ſufficient and certain demonſtration of the true name of the corporation 
according to the foundation thereof, it ſuffices. But if. any of the ſub- 
{tance or eſſence of the name be omitted, contra. And therefore if a 
corporation, incorporated by the name of prepofiri, Sc. Collegii Regalis 
Call. beats Marie de Eaton, juxta Windſor, grant by the name of per & 
ſeciorum Cilleg, Regalis Coll. de Eaton, &c. leaving out Collegium & beats 
Marie : this grant is void. 6 Co. 65, 10 C. 122, 124. 11 Co, 19. 
er 110, * . 
ke words beatz Marie are not mentioned in 10 Cs. 124. to have been 
omitted; but the omiſſion of theſe words, as well as of the word Colle- 
gium, is mentioned in Dyer 150. Vide Hil. Shep. Touch. 233. 
F corporation aggregate cannot grant to the of the corporation. 
» Raym. 775. i a 
A grant 1 7 Knight by the name of Eſquire is void. Ld. Raym. 303. 
A grant to a man by a wrong name may be good, fi conftat de OS 
but the demonſtratio perſonæ mult appear upon & face of the grant, LI. 
Raym. 204. . | | 


Who may be a Grantee. 

As to a grantee three things are requiſite : | 

1. That the grantee be a perſon capable, #, e, that he be a wit in 
being at the time of the grant made, and not diſabled by any legal im- 
pediment to take by the grant. | | 

2. That if the grant be by deed, the grantee be ſufficiently named, or 
at the leaſt ſet forth and diſtinguiſhed by ſome circumſtantial matter, 
and that he be ſo named or deſcribed as that he may be capable to take 
by the name or deſcription, | 
3. That he himſelf, and not a ſtranger, takes by the ſame grant. 2 

All natural,. politic or corporate botes that are not diſabled by law, godies natu · 
— be grantees z and all perſons that may be grantors may be grantees ; ral and poli- 
and ſome others that cannot grant or give, yet may take or receive, dic. 
And a grant made to one, two, three, or twenty ſuch perſons, is good. 
C. Lit. 2, 3. Perk. F. 42. 6 | N 

A grant of land, or rent in poſſeſſion to the right heirs of J. S. J. S. 
being then living, is void; for there neither is nor can be any ſuch per- 
fon in rerum natura, for no man can be an heir to another that is living: 
but ſuch a grant to one in remainder is good, if ſo be that J. S. d 
before the particular eſtate ends, and before the remainder happens. So 
if a grant be to him or her that ſhall be the firſt child of J. S. and he has 
no child at the ti -e of the grant, this is void: ſo if a grant be made to 
the wife or child of J. S. when there is none ſuch, it is void: as if a 
pas be to J. S. and to his firſt-born ſon, or to J. S. and her that ſhall 
be his wife, and he has at the time of the grant neither wife nor ſon 3 
in theſe caſes the grant is void as to the wife and ſon and J. S. ſhall have 
all by the grant, Co, 101. 2 Co, 31, Perk, 5 52, 54. = 
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By che ſtatute 10 and 21 V. 3. c. 16. poſthumous children are en; 
abled to take in remainder, in the ſame manner as if they had been born 
in their father's lifetime ; although there happens to be no eſtate limit- 
ed to truſtees after the deceaſe of the father to preſerve the contingent 
remainder to ſuch after born children until they are born, or come in 
e to receive the ſame. Vide further how far the law regards and takes 
notice of infants in ventre ſa mere, 1 Blachſi. Com. 130. 7 ed. 2 Vol. 
169. Bac, Abr. Infancy (C) and Fearne's Valuable Treatiſe on Con!, Rem. 
ed. 235. 

2d hea, me a 2 may be a grantee, but if any thing be granted to him 
whereof he is capable; as an eſtate of lands in fee-ſimple for life or 

years, he cannot hold it, but tbe King will have it from him. 
Perſons at- A perſon attainted of treaſon or felony before or after attainder may 
taint. be a grantee, but he cannot hold the thing granted; for if the King or 
lord will, he may have it from him. So alſo perſons outlawed in per- 
.Outlawed. ſonal actions may be grantees of lands of goods, but the King will have 
the profits of the lands and property of the goods. Co. Lit. 2. Perk, 


$ 48. | 
Feme co- A woman covert may be a grantee, but her huſband may by his dif- 
vert. agreement avoid the grant; and yet if he does not avoid it in his life- 


time, the grant will be good: and he that will have the grant to be 

void, muſt ſhew che huſband did diſagree to it. Perk, F 43. Co. Lit. 2. 
Infant. An infant may be a grantee, for this is preſumed to be his advantage; 
: and yet at his full age he may agree to it and perfect it, or diſagree to it, 
and avoid it without any cauſe ſhewed. Perk. $4. C. Lit. 2. 

Men de non A man de nen ſane memoriæ may be a grantee as well as any other 
lane memo- man, and it ſeems theſe grants cannot be afterwards avoided. But ſuch 
ric. men cannot be grantees of offices of truſt, and ſuch like things. C. 

Lit. 2. 2 7 F * 17 | 
Baſtard, A baſtard, perſons deformed, having human ſhapes, lepers, and ſuch 
perſons de- like, may be grantees of lands or goods, c. as other men may be. 1bid. 
&. Vide further in what caſes baſtards ſhall take by grant or deviſe, Vin. 
Abr. Baſtard (P) Com. Dig. Baſtard (E) 1 Burn's Eccl, Law. 120. 3d ed, 
Hermaphro- An hermaphrodite may be a grantee according to the moſt prevailing 
dite. " ſex, Ibid. ; i | 
Clerk con- A clerk convict, and a man e, may be a grantee as well az 
— another; and ſo alſo might a villain of the King, or of a common per- 
rar ſon; but he could not retain the thing granted, for the King or ford 
| might have jt from him if he would; neither could monks, friars, and 
ſuch like perſans, be grantees, for they were . utterly diſabled, Cz, 
Lit. 3. Peri, 48, 51. | : | | oo £ 
Villains, * Villains my purchalc fome kinds of inheritance in fee- ſimple, which 
= the lord cf the villain cannot have; a8 a common ſans number, a coro- 
dy, Sc. Co. Lit. 117.4. For the doQtine of villenage, fee Cs, Lit. 116 
to 141. Mr, Hergrave'; Argument in Sommerſet*s Caje, and Mr, Efivick's 
Conſiderations on that Cale, wee Hg . 
Papiſts and perſons proſeſſing the Popiſh religion were by ſtatute 11 
and 12. 51 4.4, dilabled to purchaſe ſands,, rents or heredita- 
ments; an: all eſtates made to their ule or in truſt for them were declaj- 
ed void. By'the ſtatute of 18 Ces. 3, c. 69. ſeyeral parts of the ſtatute 
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28 diſables perſons educated in the Popiſh Religion, or profelling rhe 
fame under the circumſtances therein mentioned, to inherit or take by 
deſcent, deviſe or limitation, in poſſeſſion, reverſion or remainder, an 
lands, tenements, or hereditaments, within the kingdom of England, 
dominion of Wales, and town of Berwick' upon Tweed, and gives to 
the next of kin, being a proteſtant, a right to have and enjoy ſuch 


lands, tenements, ane hereditaments. 


Of naming the Grantee. 


Regularly it is requiſite that the grantee be named by his names of 
baptiſm and ſurname z and ſo it is molt ſafe z and ſpecial heed muſt be 
taken to the name of baptiſm, for that a man cannot have two or more 
names of baptiſm, as he may of ſurnames, Co. Lit. z | 

And yet in ſome- caſes, though the name be miſtaken the grant is 

ood; as if a grant be to J. S. and Em his wife, and her name is Eme- 0 
in, (Bro. Noſme g.); or a grant is made to Alfrid Fitz- James, by the | 
name of Erheldred Fitz-Fames, (Bro. Cer frmatien 30.)z or a grant to 
Rabert Earl of Peawiroke, where his name is Henry; or to George Biſhop - 
of Norwich, where his name is John, (Co. 65, 27 Ed. 3. 85.) z or a grant 

be to a Mayor and Commonalty, or a Dean and Chapter, and Mayor 

or Dean is not named by his proper name, (Co. Lit, 4) or a grant be 

to J. S. wife of W. S. where the is ſole: all theſe and ſuch like grants 
are good; for in this caſe the rule doth hold tile per inutile non vilidtur. 

(Dyer 119.) And if one be baptized by one hame, and after confirmed 
by another, yet a grant to him by his firſt is good z and ſo alſo ſome 

think of a grant to him by his ſecond name; ſed quære of this. Alſo 

when a baſtard has got a name by reputation, a grant to him may be 

made to him by that name, and it is good. Co. Lit. 3. | 

If a grant be to V. at Stile, by the name of M, at Gappe z this is a 

good grant notwithſtanding this miſtake, 

But where a grant intends to deſcribe the perſon of the grantee by his 

proper name, and omits or miſtakes his chriſtian name or ſurname; in 

this caſe for the moſt part the grant is void, unleſs there be ſome ſpecial 

matter to help it, as in the caſe before, And yet if the grant does not 

intend to deſcribe the grantee by his own name, but by ſome other mat- f 

ter, there jt may be good by a certain deſcription of the perſon, with» 

out either ſurname or name of baptiſm. And therefore a grant to the 

wife of J. S. primogenito filio, or the ſecond ſon, or to the youngeſt ſon © 

or /eniori puere, Or omnibus filiis, or filiabus J. S. or omnibus liberis J. 8. 

or m,“ exitibus J, S. or to the right heirs of J, S. or to the next of 

blood of J. S. In thele caſes grants made to theſe perſons in theſe 

words are good, for the perſon Is certainly enough deſcribed. And if a 

leaſe be made to J. S. for life, remainder to him that ſhall come firſt to 

Paul's ſuch a day, or to him that J. S. ſhall name in three days ; if in 

tete caſes any one comes to PauPs that day, or be named by J. S. with» 

in three days, and the particular eſtate ſo long continues, this is a good 

grant of the Temainder, ' Id certum qued certum reddi potefl, But if a 

grant be made in theſe words, vis, To four of the pariſhioners of dale, - 

or dep & eccleſiæ de D. or to two of the ſons of J. S, and he has many / 


ſons - d 


* 
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ſons ; or to J. S. or HF. S. in the disjunQive : theſe and ſuch like grants 
as theſe are utterly void for incertainty. And if a gift or grant of goods 
be to the pariſhoners of Dale in theſe words, it ſeems this is good; but 
if a grant or gift of land be made to them by theſe words, it ſeems this 
is void. And alſo it is of bal bas of goods to the churchwardens of the 
pariſhz this is held to be good z but otherwiſe it is of a grant of lands 
to them. A baſtard 1s capable by that name whereby hc is uſually call- 
ed, and therefore a grant to him by that name is good. But a haſtard 
cannot be heir, for the eſtate ſhall eſcheat to the lord. Finch's Law 11). 
The difference between our law and the civil law, reſpecting baſtards 
being capable of inheriting is explained in 1 Blackf, Com. 247. A right 
heir, or one that ſhall be the firſt iſſue of J. S. that has no child, is ca- 
pable of a remainder by that name, but of land in poſſeſſion he is not 
capable by that name. And a baſtard, as the reputed ſon of F. S. may 
take by a grant fo J. S. and his iſſue. A Biſhop may take by the name 
of a Biſhop without any other name; but if a grant be made to the pa- 
riſhonets or inhabitants of Dale or probis bominibus de Dale, or to the 
commoners of ſuch a waſte, or to the lord and his tenants bond and free; 
theſe are not good grants, for although theſe perſons are capable, yet 
they are not capable by theſe names. 9g Ed. 4. 43. Fitz. Grant 23. 
Co. Lit. 3. Perk. 52, $4, 55, 56. Bro, Grant 65, Done 17, 31. 


Dyer 337: | 5 

If there be two grantees, and one of them takes by the deed, it is 
_ ſufficient ; but if th. grant be to one that is no party to the deed, and 
not to the grantee himſelf, in this caſe although the grantee and he to 
whom the grant is made be capable, and never ſo well deſcribed by their 
names, yet is the grant void; for no grant can be made but to him that 
is party to the deed, except it be by way of remainder: and therefore 
if a man makes a leaſe for term of life, and after the leſſor grants to a 
ſtranger, that the tenant for life ſhall have the land to him and his heirs; 
this grant is void. Et fic de ſimilibus. And yet it ſeems in ſome caſes, 
that if one of the grantees be party to the deed, that another grantee 
that is no party to the deed may take with him; and therefore the caſe 
was, Robert gave the reverſion of lands which Agnes his wife held for 
her life to, Stephen de la Moore, habendum poſt mortem diQz ag- 
6 netis in liberum maritagium cun Johanna filia ejuſdem Roberti:“ in 
this caſe it was adjudged, that altho* Jean was not named before the ba- 
Hendum, yet that ſhe ſhould take in tail with her huſband. Doc. & Stud, 
94. C. 15. Co. Lit. 21, 231. 5 Ed. 3.17. 


Of the' Power of Grantees where the Grant is for the Be- 
| neſit of others. 


On a grant made to the warden and aſſiſtants of S. for the benefit of 
the inhabitants, for the eaſe of taxes and relief of the poor, it was de- 
creed, that they ſhould not let or make any leaſes of the land without 
the conſent of the major part of the inhabitants of the place, it being 
for their benefit in general. Chan. Ca. 269, 270. | 


of 


* 
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O the Things granted. 


As to things granted obſerve theſe things: 8 

Firſt, That the thing whereof the grant is made be grantable, and 
that both in reſpe& of the nature of the thing itſelf, and alſo of his 
eſtate that grants it; for in ſome caſes altho? the thing for the quality of 
it be grantable, yet in reſpe& of the eſtate and property that the owner 
has in it, it is not grantable. i i was; 
Secondly, That if it be by deed, it be ſufficiently diſtinguiſhed and 
named. | | | 

Amongſt things that are grantable, ſome are grantable de nove, and 
in their firſt creation, but not tranſmiſſible or aſſignable afterwards. 

And ſome are grantable at firſt in their original creation, and aſſigna- 
ble over afterwards from man to man in infinitum, 

All things that may be granted by fine, and whereof a fine may be 
levied, may be granted over from man to man, 

All things that are before obſerved to be grantable by or without deed 
are grantable over from man to man: and therefore all corporeal and 
immoveable things that lie in livery, as manors, meſſuages, cottages, 
lands, meadows, paſtures, woods, and the like, are grantable in fee- 
ſimple for life or years at firſt, and aſſignable over again at the pleaſure 
of the grantee, | | 

Alſo trees and emblements are grantable. And a man may grant the, 
yeſture or herbage, 1. e. the graſs of his ground, and not the ground 
itſelf. | 

And a man that is ſeiſed in fee of a houſe, may give or ſell the tim- 
her, ſtone, &c. of the houſe, and the donee or grantee may take after 
the death of the donor. Bre. Done, 10. 

Alſo all incorporeal things that lie in grant, as rents, ſervices, and In grant. 
the like, are grantable over in fee-ſimple, for life or years; and there- Rents, ſer- 
fore rents or . reſerved upon any eſtate, and rents granted out of 
land, are grantable over in infinitum, And if a man has a rent reſerved 
on a particular eſtate, he may grant over parcel of it. | 

But a rent or ſervice ſuſpended cannot be granted. Neither can a 
man grant a rent iſſuing out of a rent, If a rent be granted to me, I 
may grant it over to a ſtranger before I be ſeiſed of it, and tlũs grant is 
void, But an annuity it ſeems is not grantable over after the ciea- 
tion of it, And yet if an annuity by granted to J. S. and his aſſigns 

pre confelio, it ſeems this annuity is grantable over. Perk. 591, 8), 101, 
' 03. Bro, Grant 3, 3 H. 6. 20. 9 11.6. 12. Fitz. Grant 145. Co. 
it. 144. ; 

| Advowſons are grantable in fee-ſimple, fur life or years from man to Advowſons, 
man in infinitum. | = 

Alſo the preſentation to a church before the church is void, is granta- 
ble : but when the church is void, that turn is not grantable, for then 
it is in the nature of a thing in action. | 

Alſo rectories and tithes, and portions of tithes and penſions, are 
grantable from man to man in infinitum. Stat. 32 H. 8. c. 7. Perk.h 


Things in 
livery, 


© 
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Vin. Abr. Grant (F). x 
| Reverſions and remainders are grantable from man to man in fee-ſim+ geverfions , 
ple, fee-tail, for life or years, and remain» 


And dere. 


. verſion of two of them. | | 
And if I have the reverſion of three houſes and four acres of land, I 
may grant the reverſion of two houſes and of two acres of land. 
And if a tenant jn tail be of an acre of land, the remaind:r to his 
right heirs, he may grant over his remainder by itſelf ; and yet it is 
ſuch a thing as the tenant in tail himſelf may bar by a common reco- 


very, 

Bar if a grant be of land to J. S. for years, the remainder to the right 
heirs of J. O. and J. D. is living this remainder is not grantable ſo 
long as J. D. lives. Perk. 73, d), 88. 

Common of paſture, of turbary, of fiſhing, or of eſtovers, are grant - 
able in fee, for life or years from man to man in infinitum. Perk, & 103. 

And yet if a common in groſs and without number be granted to 2 
man and his heirs, this is not grantable over to another man; but wide 
2 Rell, Abr. 45. contra. A common without number in fee is grantable 
to another, 18 E. 4. 84. for the word heirs implies aſſigns, but if com- 
mon for a certain number of beaſts be ſo granted, the law is otherwiſe ; 
and that this is grantable over in caſe where the firſt grant is to the 

grantee only, and not the grantee and his aſſigns. Per two Judges 

againſt one, H. 16 Tac, B. R. | 

Offices are grantable at firſt: but the great judicial offices of the 
kingdom, as the offices of the Lord Keeper, Chief Juſtices or Chief 
Baron, or of other of the Juſtices and Barons, and ſuch like, are not 
8 over to others, neither may they be executed by deputies, 

ut the Sheriff 's office, although it be not grantable over, yet it may 
be executed by deputy. Perl. F 101. Wherever one office is incident 
to another, ſuch incident office is grantable by him who hath the prin- 
cipal office, and therefore it is held that the King's grant of the office of 
connty Clerk was void, it being inſeparabl Incident to the office of 
Sheriff, 4 Co. 33. In like manner, the office of Chamberlain of the 
King's Bench is inſeparably incident to the office of Marſbal ; and there- 
fore a grant of the office of Marſhal, with a reſervation of the office of 
Chamberlain is void. Per Holt. Ch. J. 2 Salk. 439. The reverſion of 
an office is not grantable by a ſubject as it is by the King, yet a ſubject 
may grant an office habendum after the death of the preſent officer ; and 
this is gos. Per Lord Keeper and o Chief Juſtices, M. . in 
Chan, The inferior offices alſo that are offices of truſt, Seele if they 
concern the perſon of the grantor, howſoever they are grantable at firſt, 
vet they are not grantable over by the officer to any other, unleſs they 
be granted to them and their aſſigns; and of this ſort are offices of 
Steward, Bailiff, Receiver, Sewer, Chamberlain, Carver, and the like; 
neither may theſe be executed by deputy but where the grant is ſo. Cs. 
Lit. 233. terk. F 101. | | 

An cttice not grantable by parol, eſpecially for life, Ld. Rayap. 159, 
Vide further ante title Deeds in general, s 
| Licences and authorities are grantable at firſt for the lives of the par- 
authoritie', ties, or for years z but the grantees of them, cannot aſſign them over. 
» And therefore if power be given to m fake an award of livery 
of ſciſin, 1 may not grant over this p another. And if licence 
be granted to me to walk in another erden, or to go through 
another man's ground, I may not give this to another. 124. 
7. 26. 13 H. 7, 13. 1 | 
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A bare poſſibility of an intereſt which is incertain, is not grantable ; Poſlibilitio, =_* 
and therefore if one has a term of years in land, and by his will deviſes | 
to J. S. for bis life,” and afterwards to me for the refidue of the years; 
or deviſes it to J. S. if he lives ſo long as the term ſhall laſt, and if he 
dies before the term ends, the remainder to me: in theſe'caſes, fo Iong 
as J. S. lives, I cannot grant over this poſſibility, So if a leaſe be made 
to me and my wife for life, the remainder to the ſurvivor of us, I may 
not grant this remainder over to another man; but ſuch a poſſibility be- 
ing coupled with ſome preſent intereſt, is grantable over; and therefore 
if A. has four houſes in execution upon a ſtatute, and by courſe of time it 
will endure thirteen years, and after two of the houſes are evicted by 
elegit for fifteen years; in this caſe he that has this execution upon the ſta- 
tute may aſſign over his intereſt in theſe two houſes z for after the exe- 
cution by the elegit is ſatisfied, A. ſhall have the two houſes again until 
he be ſatisfied. The lord cannot grant the wardſhip of the heir if his te- 
nant is living. 4 Co. 65. 5 Co. 24. 10 C. 51. Dyer 244. Perk.'$. 
go. Vin. Abr. Grant (N). Poſſibility (B). Bac. Abr. Grants (D 3.) | 

Theſe things that are inſeparably incident to others, are not grantable lacidents, 
without the thing to wh. ch they are ſo incident and belonging; and 
therefore a court baron, which is evermore incident to a manor, is not 
grantable without the manor itſelf; common appendant to land is not 
grantabſe without the land itſelf to which it belongs; and common of 
eſtovers appendant to a houſe is not grantable without the houſe itſelf to 
which it belongs. 1 Ed. 4. 10. 5 H. 7. 7. Perk. $104. WY 

Arent-ſervice, or other thing, whilſt it is wholly in ſuſpenſe, 1s not Suſpended 
grantable; and therefore i the lord diſſeiſes the tenant, or the tenant thing. _ 
enfeoffs the lord upon condition, the lord cannot grant over the ſeigniory 
during his ſuſpenſion. But if one has a rent in fee out of my land, and 
he purchaſes the ſame land for life or years; in this caſe the rent is 
grantable even whilſt the eſtate of the land continues. So if the tenant 
makes a leaſe for years or life of the tenancy to the lord; in this caſe the 
lord may grant the ſeigniory notwithſtanding, And yet if the tenant 
makes a leaſe to another man for life, and the lord grants the ſeigniory 
to his tenant for life in fee; in this cafe the grantee of the ſeigniory can» 
not grant it over, becauſe it was never in elſe 16 H. 7. 4. Co. Lit. 314. 
Bro, Gnant 173. Perk. 83, 59. : 

Franchiſes, as views of frankpledge, perquiſites of courts leet, co- 
nuſance of pleas, fairs, markets, goods of felons, waifs, eſtrays, hun- 
_ dreds, ferries, or paſſages, warrens, and the like, or grantable over 
from man to man in fee, for life or years in infinitum. - 

If the King grants liberties to J. S. he cannot grant them over. Nor' 
he who has liberties in groſs by preſcription, as hundred, &c. cannot 
grant them over. Br. Abr. Franchiſes pl. 38. cites 6 E. 2. Vide further 
Vin. Abr. Franchiſes ( A. 2) Com. Dig. Franchiſes. 2 Blackft. Com, 37. 

Weds Infl. 205. | | 

Things in action, and things of that nature, as cauſes of ſuit, rights hne . \ 
and titles of entry, are not grantable over to ſtrangers, but in ſpecial a 
cates ; and therefore if a man has diſſeiſed me of my land, or taken 
away my goods, I may not grant over this land or theſe goods until 1 
have ſeiſin of them again, Neither can I grant the ſuit which the law 
gives to me for my relief in theſe caſes to another man. 80 if I make 

{4 feoffment to another man, on condition that if I do ſuch a thing, I ball 
have the land again ; in this, caſe I may not before or after the time of 
LY 2 | performance 
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performance of the condition grant over the condition to another. But 


all theſe things I may releaſe to the parties themſelves 3 for it is a maxim + 
in law, That every right, title or intereſt in preſents or in future, by the 


Joint act of all them that may claim any ſuch right, title or intereſt, 
may be barred or extinguiſhed. 85 Co. 24. 6 Co. 50. 10 Cor 48. 
Co. Lit. 214. Dyer 241. Perk. 86, 87, 85. Bro, Done 27, 24, 48. 

And in ſome caſes a grantee of a reverſion may take advantage of a 
condition annexed to an eſtate for life or years. If a man owes me mo- 


ney on an obligation, or the like, I cannot grant this debt to another: 


but I may grant a letter of attorney to another man to ſue for it and re- 
ceive it, or I may grant the writing itſelf to another, and he may can- 
cel it, 2 it to the obligor. C. Lit. 232. Pert. 8 86, _ 
A preſentation to a church after the church is become void, is not 
grantable ; for it is in the nature of a thing in action. Dyer 283. 
And if a man takes my goods from me, or from another man in whoſe 
hands they are ; or I buy goods of another man, and ſuffer them in his 
poſſeſſion, and a ſtranger takes them from him; in theſe caſes I may 
give the goods to the treſpaſſor, becauſe the property of them is till in 
me. Perk. f 92. Fitz, Done 3. 7, Jets | 
As to the grant or aſſignment of choſes in action, ſee further Vin. Ar. 
Aſeenment (B) (D) Grant (G). Bac. Abr. Grant (D i.) | 
Truſts and confidences, which are perſonal things, for the moſt par 
are not grantable over to others. And hence it is allo that offices of truſt 
and confidence are not grantable over but in ſome ſpecial caſes where 
they are granted to a man and his aſſigns, or where they are granted to 
a man and his heirs. Perk. $ 99. Plow. 379. | 
Some things are ſo intire that they cannot be ſevered by grant z and 
therefore if a man holds three acres of land of me at twelve pence rent, 
and I grant the ſervices of the third acre; this is void, and he ſhall have 
all or none, for I cannot ſever the tenure. But if a man holds land of 
me by homage, fealty, eſcuage, and a certain rent; in this caſe I may 
grant the rent, and keep the ſeigniory. Fitz. Grant 19, 79. 


|  Chattels real All chattels real and perſonal regularly are grantable from man to man 
and perſonal. in — as leaſes for years, be they preſent or future, trees, oxen, 


horſes, plate, houſehold-ſtuff, and the like. Alfo trees, graſs, and 
corn growing and ſtanding upon the ground, fruit upon the trees, woo! 
upon the ſheeps back, is grantable. Dyer 58, 305. Plow. 142, 147. 


Perk. 5 90, 91. 


If a man ſells me ten loads of wood, in his wood to be taken by his 
aſſignment ; or ſells me three acres of wood towards the north fide of the 
wood ; by this grant in theſe words I have ſuch an intereſt as is granta- 
ble over. 5 Co. 24. 855 

If I make a leaſe by deed of a houſe to another, and therein it is 
agreed between us, that if the rent be not paid me by ſuch a time, I 
ſhall enter into the houſe, and take and fell the goods there as my own 
to pay the rent z it ſeems this is a good grant of the goods, and that I 
. according to the agreement. | 

if one that holds land of me grants to me by deed indented, that 


I ſhall diſtrain for my ſervice in all his land; this is a good grant. 


.F. 


Fitz. Bar. 280. 1 n 1 

A man may give or grant money z I deliver — condition 
that if he aſſures me of ſuch land be hal! has e e viſe that he 
l n * 55 ſhall 
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| Kinds of Deeds. 
, ſhall deliver it to me ag. z in this caſe if he makes the aſſurance he 
| ſha!l have the money, if not, I may have an account for it. Fitz. Grant 6. 
: Fitz. Done 11. | SINK 
N Such things as are ſeræ nature ; as Conies, hares, deer, and ſuch like, Feræ natu- 
are not grantable at all, Bro, Done 34. I 227 r=. 
A man may be inveſted wich a qualified, but not an abſolute property 
N in creatures that are feræ nature z firſt, either per induſtriam, by 
5 reclaiming and making them tame by art, induſtry and education; or b 
F ſo confining them within his power that they cannot eſcape, and u 
b their natural liberty 3 ſecend, or propter impotentiam, on account of the 
inability of the animals, as when birds build in my trees or conies breed 
in my ground z third, or propter privilegium, where a man has the pri- 
c vilege of hunting, taking or killing animals, in excluſion of other per- 
ſons. 2 Blackſt. Com. 39t. 1 Hal. Pleas of the Crown 512. 1 Hawk, 
| Pl. Cr. 94+ c. 3 Vin. Ar. title Fere Nature. 1 b N Ch 
| A parſon of a church may grant his tithes for years, and yet they are 
| not in him. Perk, 5 go. | | * _ "Tithes, 
| Aman may give or grant his deeds, i. e. the parchment, faper re 
wax to another at his pleaſure, and the grantee may keep or cancel them; 
and therefore if a man has an obligation, he may give or grant it away, 
and ſo ſever the debt and it. So tenant in fee-ſimple may give or grant 
away the deeds of his land, and the executor in the firſt caſe, and the 
F heir in the laſt caſe, has no remedy. But a tenant in tail of land can- 
| not give or grant any of the deeds belonging ta the land intailed, no 
more than the land itſelf, Co. Lit. 232. Trin. 38 Elis. B. R. 25 fl. 8. 5. 
1 H. 7. Dove's Caſe. 1 H. 4. 31. Fite. Bar. 179. A 
One may give or grant apparel 3 and it is faidif one makes apparel Apparel, 
— 4 — upon him to uſe and wear, this is a giſt or grant 
ap Ittein, at | 
If one grants to another all the wool of his ſheep for ſeven years ; this yy, », 
is a good grant. Perk. $ go. Hs $52 
If one being a parſon gives to another all the wool he ſhall have for, 
tithes the next year; this is a good grant. Fitz. Grant 40. | 
If one grants to another his Forſe or his cow in the disjunctive; this Horſe, Cow. 
is a good grant notwithſtanding this uncertainty, and the donee ſhall, 
have election, and by that make the grant good. Bro. Done 19. 5 
A man poſſeſſed of land for a term of two thouſand years, granted A term. 
the land to D. without mentioning any term, to the uſe of another for | 
life, Oc. the grant and limitation is void for uncertainty, it not ſaying, 
what eſtate or term was granted to D. 2 ern. 684. ual | 
The plaintiff's father was indebted to the defendant, and by deed 
granted him the guardianſhip of his children, with a covenant not to re- g,;, 
voke the grant: and now the plaintiff an infant brought his bill to re- 
voke it z butin regard there was a juſt debt owing to the defendant the 
pn from the father, the court declared they would not reſtrain him 
from receiving the rents and profits of the eſtate, but only from abuſ- 
ing the infant's perſon. 1 Vern, 442. | ba 
he ſtatute 12 Car. 2. c. 24. is, That the father may by. deed grant 
the guardianſhip of his children from time to time © 
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Of the Eſtate, Property and Paſſion of the Grantsr. 


Any eſtate that a man has in fee-ſimple, fee-tail, for life or years, in 


any lands, c. or any rent or profit apprender out of the ſame, is grant- 


able from man to man #n infinitum, And he that has any ſuch eſtate of 
any lands, may charge it with any rent or profit to be taken out of it as 
long as the eſtate of the land does laſt z but an eſtate at will is not 
grantable over. | f | | 
And if an eſtate be made to a man and his heirs without the word 
2 yet he may aſſign it at his pleaſure, for aſſigns is included within 
eirs. e 
An intereſſe termini, i. e. a leaſe for years to commence in ſutura, is 
grantable before the term begins, whether it be a leaſe of the land itfelf, 
or any rent or other profit out of it. 22 Ed. 4. 37 Pert h qi. 
The intereſt or eſtate that a man has by extent is aſſignable from man 
to man at pleaſure. 4 Co. 64. | | | 
The reverſion upon an eſtate · tail is grantable; and yet the tenant in 
tail in poſſeſſion, by the ſuffering of a common recovery, may bar him 
in reverſion of any fruit of it. 6 G. 75. Curſen's Caſe, Co. 40. Ab 
tomwood®s Caſe, | | Wes, 
If an eſtate be made of land upon condition; as if A. makes a feoff. 
ment to B. on condition that if 4. pays twenty pounds he ſhall have the 
land again: in this caſe A. and B. together may at any time before the 
ormance of the condition join together and grant this land, or charge 
it with any rent, &c. and this will be good; for it is a maxim in law, 
ſee · ſimple land may be charged one way or other. And in this caſe 
B. may grant over his eſtate alone, but it will be ſubjeQ to the condi- 
tion. And if B. grants a rent out of the land to a ſtranger, and after 
the condition is performed, and the feoffor enters; in this caſe he ſhall 
avoid the rent. But in this caſe A. cannot grant, for he has nothing 
but a poſſibility. Co. 147. 10 Co. 48, 49. Lit. Chap. Confirmation. 
If one infeoffs divers to the uſe of his ſon and heir upon condition, 
and before the time of performance of the condition the father and ſon 
join to grant or charge the land ; this is a good grant or 22 Co. 14. 
If the tenant in tail, and he that is next in remainder in fee join in 
the grant of a rent-charge in fee, and after the tenant in tail dies with- 
ou: {ve in this caſe this is a good grant and charge againſt him in te- 
mainder. And if 4. bargains and ſells land to H. by indenture, and 


before inrolment they join to grant a rent-charge to (. by deed ; this 


is a good charge and grant, whether there be any inrolment or not. And 
ſo if a donor and donee in tail grant a rent-charge out of the land, and 
then the donee dies without ifſue z in this caſe the grant is good to bind 
the donor. Co. Lit. 45. 10 Ct. 48, 49. 125 ah 
When tenant in tail makes a grant of the thing itſelf intailed, this 


| ow is not void by his death, for that the ſame may be made good, it 


ng only wwidable ; it is otherwiſe of a thing granted out of an entailed 
thing, as of a rent granted out of land entailed, this grant is void by the 
death of the grantor tenant in tail, and the ſame can never be made 
good after. Arg. 1 Bulft. 32. Walter v. Bould. : 

If land be granted to two men, and to the heirs of their two bodies 
begotten z in this caſe although they have ſeveral inhetitances after Le 
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death, yet neither of them can Hm away his "eſtate after his life, for 
they are divided only in ſuppoſition of law. Co. Lil. 182. 
One coparcener of a ſeigniory may grant his part to a ſtranger. Perk, 


n 15 two jointenants be of a plough- land, and one of them s ton 
ſtranger common of paſture for beaſts without number to be taken in che 
ame land; this is void. Perk. 5 103. | NTP. 
If two jointenants be of a reverſion, and one of them grants the 
whole; this is void for a moiety, If a man grants or charges that 
which is none of his, and that wherein he has no property, it being in 
| the grantee ora ſtrangerz the grant is void. And therefore if a man 
1 grants a rent-charge out of the manor of Dale, or grants a reverſion of 
land, and in truth the grantor has nothing in the manor of Dale, or in 
the land; in this caſe the grant is void. And although the grantor af- 
terwards purchaſes the manor, or the land, yet this will not make the 
grant good. But if the grant be by fine, or by indenture, there in ſome 
caſes it ſhall be good by way of eſtoppel. And although the party re- 
cites that it is his own, yet this will not mend the caſe: and therefore 
if a man recites that he has a rent of ten pounds a year, and then 
grants five pounds a year, parcel of it; in this caſe, if he has no ſuch 
rent, the grant is void. Perk. $ 80, 65. Dyer 10, 33. 
A Shepherd, Bailiff or Parker, cannot give or grant away the goods 
of his maſter without authority, And yet it ſeems the ſervant of a 
Taverner or Mercer may give or grant his maſter's wine or wares. And 
if a wife gives or grants the goods of her huſband ; this is a good grant 
or gift until the huſband diſagrees to it, and by his agreement it is made 
good for ever. Bro. Done 56, 4. 5” | z 
If a man has a leaſe for years af land, and makes a leaſe for life of it, 
or Charges it for longer time thaft the leaſe for years does laſt ; in this 
the grant is good for ſo long as the leaſe for years does laſt, and no longer, 
But if he makes a leaſe for life and gives livery of ſeiſin, he forfeits 
his eſtate. Plow. 524, 525. 9 8 
Regularly a man cannot grant or charge that which is not in his own 
poſſelſion, although he has a right to it: and therefore if a man be dif- 
leiſed of his land, and before he has entered into or recovered the land, 
he grants or gives the land, or his right to the land, to a ſtranger, or 
grants a rent-charge out of the land to a ſtranger ; in theſe caſes the 
grants are not good, And yet ſuch grants by fine may be good by way 
of eſtoppel ; and by a releaſe alſo the right may be extinct. G. Lit. 
214. Perk. 65, 86. | | f 
hut if one that has a reverſion upon an eſtate for life grants a rent iſſu- 
ing out of this land z the grant is good, and the charge ſhall faſten upon 
the land after the eſtate of the tenant for life is ended. And if a man 
grants common, or rent, notwithſtanding that a ſtranger take the rent, or 
ule the common at the time of the grant, yet this grant is good, for a 
v _—_— be 71 5 poſſeſſion of theſe things but at his pleaſure. Perk, 
92. 8. Lit. 40. | 
And if a leaſe for years be made to me, I may grant away my eſtate 
before my entry z and if the leaſe be to begin at a day co come, I ma | 
align oyer my intereſt before the day comes ; for in this caſe the intereſt * 4 
5 of making the leaſe. Hil. 18 Fac. B. R. per two "i 
ces, | | - + 
Vox. III.— Paar I. K e Also 3 
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leſſee for life or years, without the licence of the leſſee, except they 


or in tail, die after U the corn, and before ſeverance, his execu- 


Alſo I may give ot ſell my goods that J have not in poſſeſſion; and 

ore if a man takes my goods out of mine or another man's poſſeſ 

ſion, I may afterwards give or grant theſe goods to him or another man; 

and this grant or gift 1s + Perk. 5 92, 93. Fitz, Done 3. Bra. 
Done 13. Dyer zo, 90. 4 Co. 62, 63. i 

A leſſor cannot give or grant the trees growing on the ground of bis 


be firſt cut down by the leſſee, or ſome other, for then he may. And 
there be leſſee for life, and the leſſor gives the trees owing on the 
ground, and after the leſſee for life dies; in this caſe the donee cannot 
take them, becauſe at the time of the gift a property of them was in the 
leſſee. But if a tenant in fee-ſimple gives or grants the houſes ſtandi 
or trees growing on the ground he has in 1 in this caſe the 
grantee or donee may take them after the death of the grantor, and that 
although they be not cut or taken down before his death. And yet if 
the tenant in tail gives or grants the trees growing upon his intailed 
land, and the donor dies before the trees be cut; in this caſe the donee 
or grantee cannot cut them afterwards, However if ſuch a tenant in 
tail gives or grants his emblements of corn growing on the ground, the 
donee may cut and take them after the death of the tenant in tail. And 
if the tenant in tail gives or grants his trees, and dies before they be 
cut, and afterwards, before the iſſue in tail enters into the land, the 
donee or grantee cuts them and takes them away: in this caſe the iſſue 
in tail can bring no action of treſpaſs againſt the donee or grantee for the 
trees, But perhaps if the trees be not removed off the ground, he may 
take them, Dyer 305. 20 fl. 6. 22. Perk. 4 59. 11 Co. 80. 

And where there is no grant of emblements of corn, if tenant in fee, 


tor or adminiſtrator ſhall have the emblements, as the chattels of the 
teſtator. So every one who has an uncertain intereſt, if his eſtate de- 
termines by the act of God, before ſeverance of the corn, ſhall hare 
the emblements, or they go to his executor or adminiſtrator. Co, Lit, 

.b. 2 Blackſt. Com. 122, 403. Com. Dig. (Biens G.) Vin. Abr. En- 
1 (A.) 3 44. 16. 

If two coparceners be of an advowſon, and the one preſents, and then 
he grants the next preſentation z this is a good grant, but by this grant 
paſte the next he has to grant, for his companion muſt have the next: 

if one be ſeiſed in fee of an adyowſon, and he has a wife, and he 

the third preſentation 3; this is a good grant, but it ſhall be taken 

r the third ke may grant, which is the fourth, for the wife is to have 
the third for her deer. Dyer 35. 15 H. 7. 

Parceners ſeiſed of an advowſon may join preſentation z but if they 
cannot agree to preſent, the law gives the firſt preſentment to the eldeſt; 
and this privilege ball deſcend to ber iſſue ; nay, her aſſignee ſhall have 
it; and fo ſhall her huſband, who is tenant by the courteſy, Co. Lit 
G25 186. 6. Cm. Dig. (E/pliſe, (H, 3. Vin, Ar.  Preſentatiin, 
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be Wards of a Grant. 


Dedi £9 Comceſſi are the moſt apt words for all kinds of grants, yet it 
may be by other words, and the grant as good as by thoſe worde. 

The words deli or concefſi may amount to a grant, a feoffment, a Fil 
a leaſe, a releaſe, a confirmation, a ſurrender, &c. and it is in the elec- 
tion of the party to uſe which of theſe purpoſes he will. Co, Lit. 301. 
6. Hil. Shep. Touch, 230, | 

The beſt way in grants is to grant by words of preſent time in the pre · 
ſent tenſe, as well as in the preterperfect tenſe, 

But a grant by words of the preterperfect tenſe only, as by dedi & 
conceſſi only, without words of the preſent tenſe, is good. 35 H. 6. 
11. 

In many caſes the law creates a good grant without expreſs words 
becauſe it is the defign of the law to render all contracts binding and 
effectual, ſo far as the intention of the parties may be gathered from the 
deed z and ſuch interpretation is made ſtrongeſt againſt the grantor, be- 


cauſe he is preſumed to receive a valuable conſideration for what he 


parts with. 2 Roll. Abr. 56. Bac. Abr. Grants, (F.) Vin. Ar. Grants, 
(H. 7.) 5 


of naming and deſcribing the Thing granted ; and therein 
of ELECTION. 15 


By the grant of an acre of land, or of any other thing by the name 
whereby it is called, the reverſion of that thing, if the grantor have 
no more than a reverſion, will paſs, and this miſtake will not hurt. But 
it is not ſo e converſe, 4 Co. 122. Perk, F 114, 116, 10 Co. 106, 
oy. 1 | alte by the 

And yet ſome have ſaid, if one grants a thing in poſſeſſion by the name 
of the reverſion of the thing, this — to — the poſſeſſion, — 
non eft lex, Plow. 190. For if one makes a leaſe for years, and before 
the leſſee enters, the leſſor grants the land by the name of the reverſion 
of the land z this grant is void. If one makes a lcaſe for life of the de- 
meſnes of a manor, rendering rent, and after he grants the manor by the 
name of the manor z this is a good grant for the reverſion of the demeſnes 
as well as for the reſidue of the manor. But if one grants common b 
the name of the reverſion of the common, it ſeems this is not Dok 
And yet if one has common, and grants it for life, and during that eſtate 
le grants the common by the name of tam illam communiam, Mc. 
ſome hold this grant to be good. Co. Lit. 46. Vide 2 Co. Lane's Caſe. 

Any thing may be granted by the name whereby it is and has been 
uſually called of latter times within nine or ten years, or thereabouts. 
Uthough it be an improper name, and not the ancient name of the thing, 
but a name newly gotten. And ſo a manor may paſs by the name of a 
meſſuage or farm, or a farm or manor by the name of a meſſuage, if it be 
ſo uſually called and reputed : ſo the great houſes in London called 
Exeter and Dorſet houſes may be granted by thoſe names. 6 Co. 65. 45 


Tie © 3. 6. Bro, Grant 7. Perk. 5 116, 


Kea | A manzr 


*p 
. 4 . 
. „ 
cf k Lond Zo Aba A mm —˙mdr re . 
\ 1 is = 


= — — 
_ 2 22 FF 
a es. I 


- T — & 
m — — og. — 


1 
4 * E 
1 

4 » 
3 0 
1 4 

: £ 

| * 

q 

CY 

- 

4 

4 

is 

4 

+ 

F ® 

| 1 

1 

_— 

. 

7 

I is 

+ þ 

. 

i 

1 

* 

1 


1 
N 

| 

j 

{ 
1 
f 

j 
1 


nnn 


Kinds of Deeds. | a 


A nauer in reputation, but which is not in truth a manor, does not 
paſs by the name of a manor in a fine or recovery; for they are grounded 
on original writs, which ought to be certain, and not to be taken by in- 
tendment; but otherwiſe in a grant or feoffment, for there the intent of 
the parties ſhall help it. Ney 7. Johnſon veil. Heydon. Br. Abr. Ferff 
ment, pl. 14. 1 Lev. 27. Hil. Shep. Touch. 245. 

And if a man grants a 7 mpg 1g by the name of a wood, or a 
wood by. the name of a paſture-ground, and the things are called by thoſe 
names ; theſe are good grants of thoſe things. And if one grants by the 
name of great fiela, that which indeed is but a little claſe, but is uſually 
called by the name of a great field z this is a good grant of this thing. 80 


it one grants me by the name of a plough-land that which in truth is but 


one acre of land, or grants by the name of a manor that which is but a 
plough land; theſe grants are good. And ſo it ſeems to be e converſe, 
But if a man grants a houſe or a meſſuage z by this grant an acre of land 
will not paſs. 14 H. 8. 1. 27 H. 8. 2. | . 
Fas / the grant of ſervices a rent reſerved upon an eſtate- tail will paſi. 
Lit. 150. 
If a —— makes a leaſe of a houſe to another for years, and the leſſee 
di vides it and makes two houſes of it, and after the leſſor grants the re- 
verſion of it by the name of one houſe; this is a good grant to pals it. 
And if one leaſes three houſes to three ſeveral men at ſeveral times, and 
they divide them into twent y- nine tenements and houſholds in them all; 
and the firſt leſſor grants them by the name of three meſſuages; this is a 
grant to paſs them all. But if he grants by the name of fifteen meſ- 
uages or tenements only, this is good for no more but for fifteen of the 


ſubdivided tenement, Per Cur* B. R. M. 7 Face 


If a man leaſe eight tenements in D. by ſeveral leafes, and then b 
deedrecite ſeven of the leaſes, and grant the reverſion of them to A. wi 
all his lands, houſes, and edifices i. D. and having no other lands, &. 
in D, than the eight tenements, the reverſion of the eight not recited 
ſhall paſs 3 for the words all his lande, Wc. cannot otherwiſe be fatished. 
2 Roll. Abr. Hagget verl. Giles, | L 

f one recites that he has a rent-charge iſſuing out of Blackacre and 
Whiteacre, and then grants the ſame rent, and in truth it iſſues out of 
Blackacre only z or if he recitcs that it iſſues out of one acre, when in 
truth it iſſues out of both; in both theſe caſes the grant is good notwith- 
ſtanding theſe miſtakes. Perk. F 72. 

If one be patron of the church of St. Peter and Paul, in D. and he 

nts the next preſentation of the church of St. Peter, or of the church 
of St. Paul ; theſe are void grants to paſs the preſentation. Bro. Grant 
12. | 

If one grants a rent out of Whiteacre by the name of a rent out of 
Blackacre z this grant is void as to charge Whiteacre. Perk. 5 79. 

If one has a manor called Steeple Lavington, and he grants it by the 
name of Weſt Lavington, alias Steeple Lavington, by the alias, elpe- 
cially if the grant ſays, ** Lying in Lavington, and the manor of Stee- 
ple Lavington lies in that pariſh, and not pore hath no other land 
there, it may be good. Fer C. J. Hutton and Yelverton, M. 3 Car. C. B. 
in Edward Crew's Caſe. See 2 Leon. 205. 

If one grants all his lands which he has in D. in this manner, All 
« my lauds in D. which I had of the grant of J. S.“ this is a 
grant of all his lands in D. although he had them not of the grant of * 
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but of the t of another: but if the words be, © All my lands 
&« which 1 Fad by the grant of J. S. in D.“ in this caſe the grant is not 


5. carry any other lands in D. but ſuch as he had of the grant of | 


S. Agreed Mic. 2 Fac. in Brown's Caſe, 


So if one grants in this manner, All my manor of Sale in Dale 
which J had by deſcent}” and in truth he had it not by deſcent, but b 


prongs this is a good grant of the manor. © So if one hes all his 


ands in Dale, and ſays no more; this is a good grant to paſs all his lands 
there, But if one grants in this manner, All my lands in Dale which 
« ] had by deſcent from my father; and in truth he had them not by 
deſcent but by purchaſe ; this grant is void, and will not paſs thoſe lands, 
Ply. 169, 395. So was the opinion of C. J. Popham, 2 Fac, B. R. 


So if I grant in this manner, All my lands that I had by the attain- 


« der of J. S.“ and in truth I had no land by that means this grant is 
void. Dyer 87. 5 : : 
And if I grant after this manner, “ All my lands in B. in the tenure 
« of D. which I had of the gift of J. S.“ and in truth it lies in B. and 
is in the tenure of D. but it was not purchaſed of J. S. this is a good 
grant to paſs the land. Adjudged Mic. 2 Fac. Brown's Caſe. 
As if a pariſh lies in two counties, vi. Berks and Wilts, and one 
grants in chis manner, ** All his cloſe called Callis, in the pariſh of Hurſt, 
© in the county of Berks ;“ and in truth the cloſe lies in'the county of 
Wilts z this is a good grant to paſs the cloſe. But if one grants in this 
manner, All his houſes in the pariſh of St. Botolph's, extra Aldgate, 


n.6. 


« late in the tenure of R.“ where in truth he has no houſes there, but 


he has ſome houſes in St. Botolph's, extra Alderſgate; this is a void 
grant. And yet if the grant be in this manner, ““ All that my houſe in 
* the occupation of J. S. in St. Andrew's pariſh z” whereas in truth it 
is in the pariſh of K. but in the occupation of F. S. this grant is good 
to paſs the houſe, But if it be thus, All that my houſe in St. Andrew's 
e pariſh in Holborn, in the occupation of J. S.“ and in truth it is in 
another pariſh, but in his occupation; this grant is not good to paſs the 
houſe, Dyer 299. F Co. 10. FR 
A. by deed granted his hundred and manor of Odyham in Hampſhire, 
and his manor of Working in Surry, and all his manors, lands and pre- 
miſes in Odyham and Working aforeſaid ; whereupon the queſtion was, 
Whether the grantor's manor of Hartlerow, which was within the hun- 
dred of Odyham, but not within the manor of Odyham or Workin 
ſhould paſs by this deed ? And per Lord Chancellor Xing,—An hundre 
1s only a franchiſe conſiſting of a court called the Hundred Court, and 
powely has the return of writs, and by ſuch grant-the franchiſe paſſes, 
ut not all the grantor's lands; wherefore by the word (hundred) the 


manor of Hartlerow not being named in the grant, does not paſs. 2 


Williams 399, 400. | 
If one grants in this manner, ff My manor of Dale which appeareth 
« by office found to be of the value of ten pounds per annum, and in 
truth in the office it is found at twenty pounds per annum, this 
Fant 1 good notwichſtanding this miſpriſion, Per Tanfiel,, Hil. 2 
ac. B. &. 8 | 
If one grants in this manner, All my manor of W. late parcel of the 
#* poſſeſſion of the Abbot of S. and late in the poſſeſſion of K.“ * 
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S. jacen' in M. nu 


in S. andnot in A 
J. D. and not in the tenure 


of J. S. the grant is void to paſs the lands in the occupation of J. b. 


Paſch. 5 Fac, B. E. 2 Go. 32. 
If one pore lands of J. S. in T. and has no other land there, and 


he grants his land in T. late the land of K. S. or late the land of S. and 
miſtakes or omits the chriſtian name 3 this grant is good notwithſtandi 
this miſtake, And ſo alſo it is where there is a blank left for the chriſtian 
name. And if in this caſe he grants all his land in T.“ and fays ng 
more; this is a good grant to paſs the land, And if one grants “ al! 
#* his land in D. called N. which were the lands of J. 3.” this is a good 
grant to paſs the lands called N. though the J. were never the lands of J. 
S. But if the grant be, 76 of all his lands in D. which were the lands 
of J. S.“ by this none but thoſe lands that were the lands of J. S. will 
paſs, Dyer 396. Bro. Grant 92. | 

If one grants in this manner, All my meadow in D. containing ten 
te acres z”” whereas in truth his meadow there contains twenty acres; 
this is a good grant for the whole twenty acres. So if one grants thus, 
* All thoſe forty-ſeven acres of land by the flight, whereof fifteen lie 
& in D. twenty in E. and twenty-five in F.“ and in truth all of then 


lie in F. and none of them in D. or E. this is a good grant to carry the 


whole forty-ſeven acres. Dyer 80. 


If one grants twenty loads of wood, and ſays in this grant, For 
6 which twenty loads of wood he had ſixteen loads by the grant of his 
& father J. S.“ and in truth J. S. did not grant any wood to him at all, 
or did not grant unto him ſixteen loads only; this is a good grant of the 
twenty loads of wood notwithſtanding this falſe recital, Bro, Grant bg. 

If one grants his manor of D. and does not ſay in what town or towns 


it lies ; this is a good grant, But it is beſt to ky in what towns the 
- manor does lie; for if it lies in divers places (as it may) and any of the 


laces into which it goes be omitted, and the reſt are ſet down, no part 
of the manor lying in the town that is not expreſſed will paſs, Br. 
Grant 53. 7 H. 4. 14. 

If one grants a manor, and that which is but one manor, by the name 
of the manor of A, and H. this is a good grant of the manor; And ſo allo 
it is if it be two manors; as if a man be ſeiſed of the manors of Ray- 
ton and Conder, in the county of Salop, and he grants in this manner, 
Tatum ullud manerium de Ryton & Cander cum pertinen. in com. Salivie ; 
2 is a good grant of both the manors, otherwiſe it is in caſe of the 

ing. Ct. 46. | | | | | 

If one has a farm of land, meadow, c. by leaſe called Hodges, Iy- 
ing within the pariſhes of St, Stephen and St, Peter, in St. Albans z and 
he reciting the ſaid leaſe, grants to C. his term and intereſt in the houſe, 
lands, Sc, called Hodges, in the pariſh cf St. Peter, in St. Albans ; this 

ant is good only for ſo much as * in the pariſh of St. Peter, and nat 
fer that which lies in St. Stephen's. But if he grants the farm, and dots 
not ſay in what pariſh it lies ; This is a good grant of the whole farm; 
as in the caſe before of a manor that lies in divers pariſhes. - And if in 


the e © hete the farm lies within the pariſh of St, Peter only, the grant 
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is good for the whole farm. If one recites, that whereas he hath ſuch 
lands by forfeiture, os whereas ſuch a one has an eſtate of his land, or 
whereas the grantee hath paid him ten pounds, or done him ſuch ſervice, 
or the like, and theſe things are not true, and afterwards he grants the 


land by apt words; this miſtake in theſe caſes will not hurt the grant, 


But otherwiſe it is in caſe of the King in ſome of theſe cafes. Per Cur. 
C. B. Int. Plat. and Sleep, Paſ. 9 Fac. Bro. Grant 5 3. 

If one has a manor in which he has parks and fiſh- $, and he grants 
the manor for life, except the game and fiſb, and after grants the rever- 
fon of the manor; this is a good grant of the game and fiſh alſo. 11 


Co. 50. 
4 ge grant be of centum libratas terre, or 50 libratas terre, or of cen- 


tum ſelidat, terre 3; theſe are good grants, and hereby paſſes land of that 


value, and ſo of more or leſs. Co. Lit. 5. 

If a grant be of an acre of land covered with water, it is good. Cz, 
Lit. | | | | 
If « grant be of a certain portion of land or tithes, 'or of the fourth 
part of land or tithes, and there be a ſufficient certainty in the deſcripti- 
on of it; this grant is good. And therefore if the grant be of the fourth 
part of the tithes and of the offerings of the church of St. Petey ; this is 
a good grant. er 84. 34 Ed. 3. . 


f one ſeiſed of an advowſon in fee, grants to J. S. that as often as 


the church is void he ſhall name the Clerk to the grantor, and he ſhall 
preſent him to the Ordinary z this is a good grant of the adyowſon. Bro, 
Grant 101, 121. 1 

A rever/ion may be granted by the name of a remainder, or a remain- 
der by the name of a reverſion, and ſuch a grant is good : as if onegrants 
land to J. S. the reverſion to J. D. this is a good grant of the remainder. 
Dyer 46. Plow, in Hill and Grange's Caſe. 2 * 

If one makes a leaſe of land to a huſband and wife for their lives, 
and after grants the reverſion of this by the name of the reverſion of the 
land which the wife holds for life ; this grant is void. So if one grants 


to two for life, and after grants the reverſion of one of them ; this is 


void. Fitz. Grant 63. 


A fulling or griſt-mill may be granted by the name of a mill only. 21 


. pl. 23. 


If one grants in this manner, All that his. meſſuage, &c. and all the Vacertaiatye | 


lands, meadows and paſtures thereunto belenging'z, this is a good grant, and 


certain enough to paſs all the lands, meadows and 2 uſually oc- 
cupied therewith. 27 H. 6. 2. Flow. 164. Bro. Leaſe 55, © 

f the lord grants his manor by the name of bis manor qwith the reer. 
fizn of all his tenants, or by the name of the reverſion of all his tenants 
hond and free which held for life or years, and does not name that by their 
particular names; theſe grants are good in theſe caſes, and certain enough. 
Fitz, Grant 68, Perk. \ 68, b 


If one grants land, and ſays not in what pariſh, county or village it Place. 


lies; yet if there be any other matter to deſcribe it, it ſeems the grant 


is good enough, and it may be averred where it lies. But if there be 


no circumſtantial matter in the grant to denote and decypher out where 


it lies, the grant is void for incertainty. And therefore if one grants 


his manor of Dale, or his lands in the occupation of J. S. or his 
lands that deſcended to F, S. or his lands that belonged to e 
| or 
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8. or the like ; theſe are grants, and certain enough. 44 certun 
Of aps certum reddi 3 Greet 53. 0 


. 47. 
where there is any uncertainty in the limitation of the eſtate, ay 
where A. poſſeſſed of lands for a term of two thouſand years, grants to 
B. and his wife, without mentioning any term, to the uſe of C. for bis life 


and to the heirs of his body; and in default of iſſue to B. for one thou- 
ſand eight hundred years; the firſt limitation was held to be void for in- 


certainty, it mentioning to grant to B. and wife, and not ſaying for 


what eſtate or term. Vide Kerfly v. Duck. 2 Fern. 648. 


If there be a tenant for life of three houſes and four. acres of land, 
and he in reverſion grant the reverſion of two houſes and of two acres 
of this land ; this is a good grant, and has ſufficient certainty in it, 
Perk. 8 73. * 

If a grant be incertain altogether, and has not ſufficient certainty in it, 
and cannot be made certain by ſome matter ex pg fads, it is void. And 


therefore if there be lord and tenant of three acres of land by fealty, 


and 124 rent, and the lord grants the ſervices of a third acre to a ſtran- 
ger ; this grant is merely void. Perk. 5 67. 

So if huſband and wife hold an acre of land jointly of J. S. for their 
lives, and J. S. grants the reverſion. of the acres of land which the 
huſband alone holds for life ; this grant is void, So if there be lord and 
three jointenants, and. the lord grants the ſervices of one of them to a 
ſtranger ; this grant is void, Perk, $68, 69. 

So if one has twenty tenants that pay him 124. a piece rent, and he 


grants five ſhillings yearly out of theſe rents, and does not ſay of which 


tenant z this — is void for incertainty. 9 H. 6. 12. 
So if conuſance of pleas be 22 and it is not ſaid before whom; 


this is utterly void. So if one has two tenements, and grants the rever- 


ſion of one of them, and does not ſay which ; this is void for incei- 
tainty. 44 Ed. 3.17. Bro. Grant 52. x | 


So if one grants effovers to another, and ſays not what nor how ; this 
is void. So if one Ra me ſo many of his trees, or of his horſes, as 
may be reaſonably ſpared ; this grant is void, for there is no ſtandard 
to reduce it to a certainty. Heb, 168. Mary 880. And yet if one 

ts me ſp many of his /rees as J. S. ſhall think fit; it ſeems this 
grant is good, Dyer 1. | Wl 
' Andif one grants me one hundred loads of wood to be taken by the 
aſſignment of the grantor, or to be taken by the aſſignment of J. S. theſe 
ore * grants. So if one grants me three acres of 40d towards the 
north fide of the wood ; this is a good grant, and certain enough. 5 C. 


8 22 to one of the children of J. S. and J. S. has more than 
one, and he does not deſcribe which he intends; this grant is void for 
jncertainty, Bro, Done 311. 

If one grants to me a rent er @ robe, twenty ſhillings or forty ſhillings, 
or common of poſture or rent, in the disjuncti ve, which is at firſt very 
uncertain ; yet this grant may become good; for if I make my election, 
or be paid the rent, or perform the grant in either part z the grant is now 
become good, 9 Ed, 4. 36. Perk. 74. x 
So it one be ſeiſed of two acres of land, and he leaſes them for life, 


the remainder of one of them, and does not ſay of which, to J. S. in 


this caſe if J. S. makes his elefion which acre he will have, the punts 


FI. 
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the remainger to him will be good. So it is when a man has fix horſes in 
his ſtable, and he grants to me one of his horſes, but does not ſay-which 
of them; in this caſe I may chuſe which I will have; and in theſe caſes 
when I have my election, and not before, the t is good. And if 


in theſe caſes the grantee does not make his election during his life, the 


ant will never be good. Herb. 70. | 

If one be ſeiſed of land, and leaſes it for years, rendering ten (billings 
rent, and after he grants a rent of ten ſhillings out of this land to a 
ſtranger; in this caſe although there be ſome incertainty in the grant, 
yet this is a good grant of a rent of ten ſhillings, but it ſball be taken as 
2 grant of a new, and not of the old rent, and therefore ſhall not take 
e 


ect until the particular eſtate be ended. Bre. Grant 77. Vide farther 


Bac. Abr, Grants (H), Vin, Abr. Grants (D). 


Of the Commencement and Limitation of the Eſtate granted. 


In ſome caſes, although there be in a grant a good grantor and a good 


grantee, and a thing granted, and all theſe are duly and certainly de- 


ſcribed, yet the grant may be void for ſome fault in ſome other thing 
touching the grant; as, 


Firſt, In the Commencement of the Eſtate granted. 


For if a man be poſſeſſed of a term of years, 22 be an hun» 
dred years or upwards, and grants to another all the refidue of his term 
of years that ſhall be to come at the time of his death z- this grant is 
void for incertainty. And yet if a man poſſeſſed of ſuch a term in land, 
grants the land to another, to have and to hold to him after the death of 
the grantor for fifty years, or for two hundred years ; theſe are good 
grants ; and in the firſt caſe the grantee ſhall have fifty years, if there be 
la many to come of the term of one hundred years at the death of the 
grantor z and in the laſt caſe the grantee ſhall have the land for the whole 


one hundred years, or ſo many of them as are to come at the death of 


the grantor. Bro. Grant 154. Co. 155. Plow. 520. | | 
So if one grants any thing that lies in livery or in grant, and that is 
in eſſe at the time of the grant in fee-ſimple, fee-tail or for life, and the 


eſtate is to begin at a day to come; this for the moſt part is void. How- 


ever in ſome caſes the livery of ſeiſin will help it. But a leaſe for years 
to begin in futuro is good enough. Dyer 58. 5 Co. 1. | s 

And if a leaſe be made to one for years determinable upon lives and 
after a leaſe is made to another of the ſame thing, to have and to hold 
rom the end of the former leaſe ; this is a good leaſe, and the com- 
mencement certain enough. So if a leaſe be made of land to one for 
life, and after the reverſion thereof is granted to another for life, cum poſt 
. vel alis modo d ac are contigerit z this is good, Paſ. 7 Fac. Dennis's 

e. 5 

So if a leaſe be made to one for twenty years, if he lives ſo long, and 
after a leaſe is made to another, babendum after the end of the term 


granted to the leſſee for twenty years, to be accounted from the * 
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the deed laſt made; this is a good grant for twenty years after the fir} 
leaſe ended, and the words, 79 be accounted, &c. ſhall be rejected. 7 Fac, 
C. D. Cradect*s Caſe. 

And if one grants a rent to me, habendum from the time of my ful 
age for my life, and I am at full age at the time of the grant; this gran 
is good formy life, 

f a feme ſole has a leaſe for years, and takes a huſband, and then he 
in reverſion grants the land to another, habendum after the term granted 
to the huſband, &c. where in truth it was never granted to the huſband 
but by an act of law, vis. the marriage; yet this is a good leaſe. Ply, 
192. 6 Co. 36. | | ; 


Secondly, In the Limitation of the Eſtate, or in the Habendum / 


the Gram. 


If a grant be to two & heredibus, without ſuis ; this is void for in 
certainty, And yet a grant to one & heredibus, is good. 22 U. 6. i, 
Plow. 23, | | 

And if a man grants two acres, to have and to hold, the one in fe 
ſimple, the other in fee-tail, or the one in fee-ſimple, and the other fn 
life, and does not ſet down which in fee-fimple, c. in certain; yt 
this grant is good, and the grantee has the elefion. And yet if on 

ants two acres to two men, habendum the one to the one, and the 
other to the other, and ſays not which either of them fhall have; this 
void for incertainty. Pert. F 75, 77. Plow. 152. | 

And if one has a reverſion of land after a leaſe for years, and gran 
the land, habendum the reverſion, or grants the reverſion, habendun tit 
land ; this is good. 10 C. 107, Plow. 147. 


What may or may not be granted by the ſame Deed. 


If one grants his reverſion of land to one, and by the ſame deed gm 
2 rent out of the ſame land to another, and delivers the deed to bothd 
them at one time; this is good, and ſhall enure firſt as a grant of tt 
rent to one, and then as a grant of the reverſion to another. Pin 
540. 
If one conveys land to another, and the grantee by the ſame det 
doth grant a rent or common to the grantor out of the ſame land connej 
ed 3; this is as good as if it were by another deed. Qyer 6. 


Of ſeveral Grants of the ſame Thing. 


If a man has granted a thing once, he cannot afterwards grant 
again z and therefore if a man gives or grants me a horſe, firſt by ws 
of mouth, and after grants him to me by deed ; this ſecond grant! 
void ; and therefore if there be any fault in this grant in writing, "" 
not material. And if a man grants to me common of paſture wit" 
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number in his ground, and aſter makes the like grant to another; this 
ſecond grant is void as to me, although it be good againſt the grantor. 
And if one grants the next preſentation to a church after thedeath of the 

ſent incumbent, and after grants the ſame to another z or makes a 
leaſe of land to one for ten years, and after makes a leaſe. of the 
ſame land to another for the ſame ten years; or gives a horſe to one, 


ſecond grant is void. Butif the firſt grant or gift be only of part of the 
thing granted afterwards, or a part of the time only, the ſecond 


nor, and demiſes ten acres of the demeſne for ten years, and after de- 
miſes the whole manor to another for twenty years; this is a good grant 
for the overplus of the manor beſides the ten acres preſently, and for the 
whole manor for the laſt ten years. So if the ſecond grant be to begi 

after the firſt is determined, it is good, And if the ſecond be ſuch as 
may be ſatisfied and not impeach the former, both ſhall ſtand good. 
And therefore if one that has an advowſon grants the next preſentation 
W to one, and after he grants the next preſentation to another, and does 
not ſay aſter the death of the incumbent 3 in this caſe the ſecond grant is 
good, and the grantee thereby ſhall have the ſecond avoidance after the 
death of the preſent incumbent, Dyer 35, 350. Perk. F to. Lit. $298, 


Of Omiſſions of Ceremonies, Ec. required in Grants. 


In ſome caſes, although there be no fault in the grant, yet it may be- 
come void for want of ſome other matter that ought to be done, as in- 
＋* rolment, livery of ſeiſin, attornment, &c, for where any of theſe things is 
requiſite, the grant is not good until it be had, neither for that thing 
which will not paſs without that ceremony, nor yet for that which other- 
wife would paſs. by the deed. And therefore if a feoffment be made of a 
manor to which an advowſon is appendant, and no livery is made, ſo 
that the manor does not paſs, the adyowſon will not paſs. neither, 


21 Hl. 7. 5. 
of te bat ſhall be ſaid a good Grant in the Nature of a Releaſe 
Pls or Diſcharge, or not, ele 


If one makes a feoffment with warranty, and after the feoffee grants 
bo the feoffor, that neither he nor his heirs ſhall vouch the warrantor or 
bis heirs upon the warranty ; this is a good diſcharge of the benefit of 
voucher, and bars the feoffee of it; and yet he may bring a warrantia 
Fharte (till, So if one grants to me a rent-charge, and afterwards 

grant to him that he ſhall not be ſued for the rent; this is a good 
rant to bar me of bringing an annuity for the rent; and yet I may diſ- 


grant ain for the rent ſtill: and ſo e converſe, if J grant to the grantor, he 
l not be diſtrained for the rent; by this I am barred of a diſtreſs, 
grant t not of bringing an annuity of the rent. So if the lord grants to his 


ng, it enang holding by knight's ſervice, that his heirs ſhall not be in ward, 
with Or a man grants to his debtor that he will not ſue him —_— 
nu Xa 1 0 a D 


and after gives the ſame horſe to anotherz in all theſe caſes the 


will be good for the overplus. And therefore if one be ſeiſed of a ma- 
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debt at all, or until ſuch a time; or one grants to his leſſee for life or 

years, that he ſhall not be impeached for waſte z all theſe are good dig. 
charges, and may be pleaded by way of bar to avoid circuity of action. 

7 H. 6.14. 21 H.7.23, Perk. 4 69. Bro. Grant 175. Kelw. 88, 


Of void Grants. 


In ſome caſes a x or gift may be void, at leaſt to ſome perſons and 
purpoſes, when t are none of the defects aforeſaid in it; as when 
it is made upon a corrupt contract,, or to the end to defraud crediton 
of their debts, or purchaſers of their lands bought, or the like. * 


Hou Grants ſhall be conſtrued. 


Every grant and covenant ſhall be taken moſt ſtrongly againſt hin 
who makes it, becauſe he is preſumed to receive a valuable conſideration 
for what he parts with, 2 Roll, Abr. 56. 

And if it cannot take effect as to the parties, it ſball take effect as it 
may, rather than the deed or grant ſhall be void. T. Raym. 142. 0. 
by another way than what the parties deſigned, Lucas. 35: | 

And if the words have a double fignification, this ſball extend to the 
diſadvantage of him who ſpeaks them, and ſhall be conſtrued moſt to 
the advantage of the other. T. Raym. 142. 0 

Grants muſt be conſtrued in this manner: 

Firſt, They muſt be beneficial to the taker, | 

Secondly, They are never void where the words may be appliedto 
ſome intent. | | 

Thirdly, The words muſt be conſtrued according to the intent of the 


parties, and not otherwiſe. Plow. 160. 6. 


The law will never make any conſtruction againſt the purport of 
grant to the prejudice of any, or againſt the meaning of the parties. G. 


Lit. 313. a. 
Where the grant is impoſſible to have effect according to the lette, 


there the law makes ſuch a conſtruQion as the grant by poſſibility maj 
take effect. Co. Lit. 183, b. | 


Of Alttornments, 
Firſt, Atturnment what, 


An attornment (from turning from one to another) is the 1 
the tenant to the grant of the ſeigniory, or of a rent, or of the agree 
ment of the donee in tail, or tenant for life or years, to a grant of 7 
reverſion or of a remainder made to another. Co. Lit. $09. 4. 


Secondly, 


Kinds of "Deeds. 


Secondly, Kinds of Attornment. 


An attornment is either expreſſed or implied. 

I. An expreſſed attornment is either by words or writing- 3 

1. By words only ; 38 by ſaying, I attorn to you by force of the ſaid 
grant z Or, I acknowledge Ae your tenant. ; = 

2. By 2 indorſed on the deed, or ſet down in any other writing, 
which is the ſafeſt way. | 


d In both theſe caſes, the tenant may moreover deliver to the grantee 
5 2 penny, &c. by way of acknowledgment, that the witneſſes may bet - 


ter remember 1t. h 
II. An implied attornment, or in law; as if a reverſion (before the ' 
ſtat. 4 & 5 A. c. 16. hereafter mentioned) was granted. to two by deed,. 
and the tenant attorned to one of them according to the grant; this 
attornment was good to veſt the reverſion in both the grantees. Lit. $ 
551, Sc. Co. Lit. 309. b. 310, a. Oc. 


Thirdly, The Effect of Attornment. 


The end, effect or fruit of this t, is to perfect a grant and to 
make a good conveyance of an os nd eu api. be made 
upon condition, or for a time. 

And where it was needful by the common law no rent nor reverſion 
rould paſs without it; neither could the grantee of the ſeigniory, rent 
dr reverſion, bring any action of waſte for waſte done in the land, nor 
liſtrain for any rent or ſervice upon the land before attornment. 

But now by ſtat. 4 & 5 A. c. 16, there is no deed of attorament in 
paſſing manors, rents, reverſions or remainders. | 
An attornment is but a bare aſſent, and therefore it ſhall not nor will 
nure or work to paſs any intereſt, to make a bad grant good, nor- to 
ve a man a tenancy by diſſeiſin, intruſion or abatement z neither ſhall 
t work by way of eſtoppel ; and therefore if a man gains a rent iſſuing 
ut of land by coertion of diſtreſs or otherwiſe ; and the tenant of the 
and attorns to him; this will not amend his eſtate. But otherwiſe a 
rant and the attornment of the tenant does as effeQually paſs the free- 
bold and inheritance of the reverſion of land, (but now no attornment is 

ceſſary to paſs a reverſion) as a feolfment and livery of ſeiſin of land 
alles the poſſeſſion thereof. | 


Ss && =* 
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Fourthly, In what Caſes the Attornment, of Tenants is neceſſary, or 
not, and void or not. 


By the Stat. 4 & 5 Ann. c. 16. (for the amendment of the law, and 


the better advancement of angered, 9. it is enacted, That from and after 
the firſt day of Trinity Term 1706, all grants or conveyances thereafter 
to be made, by fine or otherwiſe, of any manors or rents, or of the 
reverſion or remainder of any meſſuages or lands, ſhall be good and effec. 
tual to all intents and purpoſes, without any attornment of the tenants 
of any ſuch manors, or of the land out of which ſuch rent ſhall be 
iſſuing, or of the particular tenants, upon whoſe particular eſtates any 
ſuch reverſion or remainders ſhall and may be expeQant or depending, 
as if their attornment had been had and made. And by the ſaid ſtatute, 
F 10, it is provided, That no ſuch tenant ſhall be prejudiced or damaged 
by payment of any rent to any ſuch grantor or conuſor, or by breach 

any condition for non-payment of rent, before zotice ſhall be 

given to him of ſuch grant by the conuſee or grantee. And by the Stat, 
11 Geo. 2. c. 19. (for the more effeQtual ſecuring the payment of rents, 
and preventing frauds by tenants) & 11, it is recited, ** That wu EAA 
the poſſeſſion of eſtates in lands, tenements and hereditaments, is 
rendered very precarious by the frequent and fraudulent practice of 
<< tenants in attorning to ſtrangers who claim title to the eſtates of their 
4 reſpeQiive landlord or le .idlords, leſſor or leſſors, who by that means 
4 are turned out of poſſeſſion of their reſpective eſtates, and put to the 
« difficulty and expence of recovering the poſſeſſton thereof by action: 
« or ſuits of law : for remedy thereof it is &NacTED, That from 
and after the 24th day of Fune 1738, all and every ſuch attornment and 
attornments of any tenant or tenants of any meſſuages, lands, tene- 
ments or hereditaments within that part of Great Britain called England, 
dominion of Wales, or town of Berwick upon Tweed, ſhall be abſo- 
lutely null and void to all intents and purpoſes whatſoever z and the 
poſſeſſion of their reſpeQive landlord or landlords, leſſor or leſſors, (ball 
not be deemed or conſtrued to be any wiſe changed, altered or effected 
by any ſuch attornment or attornments; provided always that nothing 
herein contained ſhall extend to vacate or effect any attornment made 
purſuant to and in conſequence of ſome judgment at law, or decree ot 
order of a court of equity, or made with the privity and conſent of the 
landtord or landlords, leffor or leſſors, or to any mortgagee after the 
mortgage is become forfeited. 

By the common law, in moſt caſes where the grantee had means to 
compel the tenant to attorn, there the attornmenr of the tenant was 
at leaſt to ſome purpoſe needful ; for although a ſeigniory, rent, ſet- 
vices, reverſion or remainder were granted by fine, the rent, ſeignioty, 
Sc. paſſed, ſo as the grantee might enter for a forfeiture upon an aliena- 
tion of the tenant being tenant for life, years, by ſtatute or elegil, 0! 
upon an eſcheat of the tenant, or ſeiſe-a ward or heriot, if it happened 
before any attornment was made : and if the reverſion of a leaſe for 

ears was granted by fine, and the leſſee was ouſted, and the leſſor di- 
ifed, the conuſee might have an aſlize z and therefore as to all theſe 
purpoſes the attorament of the tenant was not needful ; but * 


8 
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— heir or aſſignee, could not diſtrain the tenant for rent, nor bring any 


action that lay in privity between him and the tenant; as waſte upon 


waſte done by the tenant, writ of entry ad communem legem, in caſu pro- 
wiſe, or in confimili caſu, upon the alienation of the tenant eſcheat, 


upon the dying of the tenant without heirs, or ward, _ the death 
the tenant's heir within age, or writ of cuſtoms and ſervices, until 


be had the attornment of the tenant z and therefore as to all theſe 


urpoſes the attornment of the tenant was neceſſary. And hence it 
was that the conuſee of a fine had means appointed , the law to 
compel the tenant to attorn z for where the lord granted the /ergniory. 
to another, and the tenant would not attorn, the conuſee before the 


fne ingtoſſed might have a writ called a per que ſervitia, to compel him Per que "oh 
to —_ And =o a man granted a rent to another, and the tenant 4. 


of the land out of which the rent iſſued would not attorn, the conuſee 


of the rent might have a writ called a Quem redditum reddit, to compel Quem red- 
him to attorn. And where a man granted a reverfion or a remainder of ditum red- 


his tenant for life to another, and the tenant would not attorn, the conu- 


ſee of the reverſion or remainder might have a quid juris clamat, to Quid juris 


compel tenant for life to attorn, But now the beforementioned ſtatutes * 
of the 4th and 5th of Ar. c. 16. and the 11 Ges. 2. c. 19. have rendered 
the ancient learning concerning attornments almoſt uſeleſs : therefore I 
ſhall be as brief upon this head as I can, ſo as to omit nothing which 
may be neceſſary to the knowledge of the nature, uſe and effect of grants. 


Fitthly, By whong an Attornment may and. muſt be made, or wt. 


By the Stat. 4 & 5. Ann. c. 16. the tenants of manors, or of lands 
out of which any rents ſhall be iſſuing, or the particular tenants upon 
whoſe particular eſtates and reverſions or remainders ſhall and may be 
expeQtant or depending, need not make any attornment upon any grant 
or conveyance, by any fine or otherwiſe, of any manors or rents, or of 
the reverſion or remainder of any meſſuages or land; for ſuch grant or 
conveyance is as good and effectual without their attornment as with. 

And further by the Stat. 11 Geo. 2. c. 19. all attornments of the te- 
rants of any meſſuages, lands, tenements, or hereditaments, are void, 
unleſs made in purſuance or conſequence of ſome judgment at law, or 
decree or order in equity, or made with the ptivity and conſent of the 
andlord, leſſor, or to any mortgagee after the mortgage is forfeited. 

If a woman that hath a huſband be to attorn, the huſband may and 
muſt do it for her, and the attornment of the huſband for the wife, he- 
ber it be expreſſed or implied, will bind the wife, Co. Lit. 312, Lit. 


\ 558, | 

b i voluntary attornment, where it 13 needful, may be made by an 
ant, or one that is deaf and dumb, (who may do it by ſigns) ; but one 
Wt is cen Comps mentis cannot make an attornment. Co. Lit. 315, 


dixthly, To whom an Attornment may and muſt be made, or not. 


Where an attornment is neceſſary, it muſt always be made to the 
Fatee according to the grant, whether the attornment be expreſſed or 
aplicd, But if divers take by grant, the attornment may be made to 
de of them, and this ſhall avail the reſt. Ce. Lit. 310, 312, I 
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By Stat. 11 Gee. 2. c. 19, attornments of tenants may be made to any 


mortgagee after the mortgage is forfeited, 


Seventhly, At what Time an Attornment muff be made. 


In all caſes regularly where attornment is neceſſary, it muſt be made 
in the lifetime of the parties, grantor and grantee, or exchange, or ex- 
changee: for if either of them die before the attornment be made, 
(where it is requifite) the grant or exchange is void. And therefore 
(before the Stat. 4 & 5 Ann. c. 16.) if a manor was granted, and livery 
of ſeiſin given upon the demeſnes thereof, and one of the tenants died 
before attornment was made by him, his tenement would not paſs; and 
the grant as to that part was void; for in ſuch caſe all the tenants but 
tenant at will were obliged to attorn. And although the grant of the 
reverſion was to begin at a day to come, and after the death of either of 
the parties, yet the attornment was to be made in the lifetime of the 
parties, or otherwiſe the grant would not be good. And yet an attorn- 
ment might be made after the death of the tenant by his heir, and after 
the conveyance of the tenant by his aſſignee. Co. Lit. 310, 315. Lit, 
$551. Ferd. F 263, 231. Co. 151. 2 Co. 35. | 
And if a leaſe was made of a reverſion to begin at a day to come, the 
attornment might be made before or after the day, ſo it was made in the 
lifetime of the parties. 2 Cz. 35. | 

And if one pranted his reverſion of Whiteacre or Blackacre, and the 
tenant attorned to the grant before the grantee had made his election 
which acre he would have this was a good attorament. Co. Lit. 310, 


% 


Eighthly, How to make an Attornment, and what ſtall be ſaid a gud 
Attornment, or not. | 


To the making of a good attornment where it is needful) diven 
things are required : | 

1. It muſt be made by the perſon who ought to make it. 

2. It muſt be made to the perſon who ought to take it. 

3. It muſt be made in convenient time. Chen | 

4. If it was an expreſs attornment, the tenant was firſt to have notice 


of the t of the reverſion, rent, fc. to which he was to attorn : but 


otherwiſe it was an attorament in law; for there notice in all caſes ws 
not neceſſary. 
And it muſt be done in the manner the law preſcribes. 

i: may be made by werd or deeds without any writing; or 5 
or <writing (which is the ſafeſt way). And any words written or ſpoken 
by the tenant, that import an aſſent and agreement to the grant in ſuch 
manner as the ſame is made after notice given to him of the grant, whether 
it be in the preſence or the abſence of the grantee, will make 2 
attornment in deed. And therefore if the tenant after knowledge of the 
grant, uſes the words following, or any other to the like effect, to tht 
grantee, wit. I do attorn, or turn tenant to you according to the grant ; 0 
{ become your tenant ; ot, 1 agree to the grant: or, I am well Content u, 
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the grant : or Ged ſend you joy of it; Theſe are good expreſs attorn- 
ments. And if the tenant, after knowledge of the grant, pays, does 
or delivers all, or any part of the rent or ſervice before or at the time 
when the ſame is due to the grantee, or gives 4 penny, or farthing, an 
ox, ora knife, or any ſuch thing, or any other valuable thing in the 
ame of attornment, or in the name of ſeiſin of the rent; this is a good 
expreſs attornment ʒ and that attornment which is made by wotds and 
de deed, is beſt to be ſigned, for that leaves a more deep impreſſion in the 
a mind of the witneſſes. But by the common law, if 4. had a rent- 
charge iſſuing out of his land, agd he granted it to a ſtranger, and A. 
lied gave him an ox to put him in poſſeſſion of the rent; this was no good 
* attornment. Co. Lit. zog, 310, 315. 49 Ed. 3. 15. Lit. & 551, 563, 
but 513. Plaw. 344. 9855 | | | | | 
the If 2 reverſion (before the ſaid fates, ) was granted of two acres, or Atgramgnt 
for forty years ʒ or if ſervices were granted, and the tenant attorned for mp 
the one acre, or for part of the forty years, or for part of the ſervices 3 od for the 
this extended to all, and was a good attornment for both the acres, all whole. 
frer the forty years and all the ſervices, altho* the tenant ſaid expreſsly it 
Lit ſhould be good but for a part, and not for the whole. And fo alſo it 
was of an attornment in law. And therefore if the grantee by fine of 


the ſervices ſued out a ſcire facias to have execution of any part of the 
the ſervices, and had judgment to recover any part,. or a lefſee of three 

| acres ſurrendered one of them to the grantee of the reverſion of all the 

the three acres; this was a good attornment of the whole. But if one at- 

"ol torned for part of the land, or for part of the ſervices in caſe of the 

0. grant of a reverſion of land, or the grant of ſervices, and had no no- 


tice of the grant of any more; this attornment was not good for any 

part, but void for all. 2 Co. 68. Lit. F 564. Co. Lit. 297, 309, - 

314. 
F gegner), reverſion, or the like, (before the ſaid flatates) were Attorament 
granted to two or more, and the tenant after notice thereof attorned to to others. 
one of them; this was a good attornment to perfect the grant to both, 
cr all of them. But if one died before attornment, and the tenant at- 
torned to the ſurvivor or ſurvivors z this would not avail the heir of 
him that was dead, but it was good to perfect the grant to the ſurvivor | 
or ſurvivors, to whom it was made. Co, Lit. 297, 2 Co. 67, 68. 

And if a reverſion was granted to huſband and wife, and the tenant 
attorned to his wife in the abſence of the huſband; this was a good at- 
tornment to perfect the grant to them both. But if eget ol. oh was 
granted to two men, and the tenant had notice only of a grant made to 
one of them, and he attorned to him only; this attornment was void, 
ind not good to perfect the grant to either of them, Calxin's Caſe, 
Paſch. 5 fac. B. R. 2 C. 68. . 1 4 ij 

if two jointenants were for life or years, and the reverſion of their ages” 

eſtate was granted (before the ſaid fatutes) to a ſtranger, and one of them — Sou 
corned to the grant of the reverſion z this was a good attornmeht for ; 
hs them. The like law was for tenants in common. But if A. 
G and O. were leſſees for years, and C. D. were outlawed, ſo as 
vey forfeited their parts to the King, and the King became tenant in 
common with A. and B. and after the reverſion was granted to a ſtranger, 
— A. B. C. and D. attorned ; this was no good attornment to perſect 
"e grant of the reverſion, for C. and D. could not attorn, and the at- 
totnment of A. and B, for the King and themſelves was not good. 2 Ceo. 
%, 67. | Lit. 5 566. 6 Car, in Lord Brooks Caſe in C Hard“. 
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impeachment of waſte, or the like, and the tenant attorns generally with- 


Ninthly, Who ſhall be compelled to attorn, ar nt, and. where, 


In all caſes for the moſt part where attornment is needful, the tenant, 
whether he be tenant in fee-ſimple, for liſe, years, by ſtatute, elegit, 
or as executot until debts be paid, ihall be compelled to attorn. And 
altho* the tenant be an infant, and comes to the land by purchaſe or de- 
ſeent, yet he may be compelled to attorn; but then in this caſe his at- 
tornment ſhall not prejudice him, for when he is of full age he may dil- 
claim, or ſay he holds by leſs ſervices. 6 Co. 68. 9 C. 84. Co. Lit. 


31 . 

fo all caſes for the moſt part where an attornment is not needfal, ther: 
is no means. to compel the tenant to attorn; and therefore the tenan 
cannot be compelled to attorn to him that comes to a reverſion or te- 


maindet by eſcheat, forfeiture, c. 6 Co. 68. Co, Lit. 318. TY 


If one (by the common law) grants his reverſion of land in mortmain 
without a licence, the tenant may be compelled to attorn until there be 
a licence had fiom the King. Co. Lit. 318. 3 Co. 86. 

Alſo it is a general rule, that when the grant by fine is defeaſible, 
there the tenant ſhall not be compelled to attorn : as if an infant levies 
a fine, this is defeaſible by writ of error during his minority, and there- 
fore the tenant ſhall not be compelled to attora. So if the land was 
held in ancient demeſne, and he in reverſion levied a fine of the rever- 
ſion at the common law ; the tenant could not be compelled to attorn, 
becauſe. the eſtate that paſſed was reverſable by writ of Diſceit. G. 
Lit, 318. 3 C. 80. ä e 


Tenthly, How an Attornment ſhall emre and be taken, 


If the grant be abſolute, and the attornment be on condition, yet it 
ſhall enure according to the grant. So if the attornment be but to part 
of the things, or part of the time granted z this ſhall enure to perſect 
the grant for all. So if the attornment be made but to one of the 
grantees it ſhall enure to the reſt. So if the attornment be made to the 
particular tenant, it ſhall enure to him in the remainder to perfett his 


eltate alſo. Co. Lit. 309, 310, 297. 
If the eſtate of the tenant be with a privilege annexed, as without 


out any ſaving of his privilege; if this attoinment be gratis and volun- 
tary, whether it be an attornment in law or in deed, this ſhall not enure 
to extinguith his privilege ; but if the attornment be made by the com- 
ulſion of a writ in this manner, and without this ſaving, be has loſt 
his privitege for ever. Ce. Lit. 320. | 
If a reverſion, Sc. (before the ſaid ſtatute,) was granted to two ſeve- 
ral men one after another, and he that had the latter grant got the at 
tornment or the tenant to his grant before the other ; this would enute 
— perfect the latter, and the firſt grant afterwards could not be gov 
(. Lit. 310. . a 
104 11 reverſion was granted to a man and woman unmarried, andi 
before attornment they intermarried, aud then the tenant attorned; the 
were to have the eſtate by moieties. Co. Lit. 310. 
| | Eleventhly 
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Eleventhly; Hhw an Attarninient ſhall relate. 1 


An attornment as to the party grantor, ſhall have retation to the time 
of the grant, to make the thing to paſs out of the grantor ad, initis, al- 
though it be made many years after the grant; and therefore all act 
done by him after the time of the grant, and before the attotnment, to 
the prejudice of his own grant, as granting of rents, entering into ſta- 
tutes, or the like, are void, as to the land to charge it: and hence it is 
(before the ſaid Hlatutes] if a reverſion was granted to an alien, and be- 
fore attornment of the tenant he was made denizenz the King upon of- 
fice found ſhould have the land, and yet it ſhould not ſo relate as to 
make the tenants chargeable to the grantee for any mean arrearages, or 
for any waſte in the lands from the time of the grant to the time of the 
attornment. But in reſpect of a ſtranger it ſhould not relate at all, And | 
therefore if two deeds were made of a reverſion at ſeveral times, and he I 


' whoſedeed was made laſt got attornment firſt, the attornment did paſy =. 
to him; and tho? the other got attorament afterwards, yet this would __ 
not help him by relation; and although the former grant of the reyer- ie 


ſion was in fee, and the latter for life only, yet the law was all one in | il 
both caſes. Co, Lit. 3 10. | « 


Of Leaſes. 
A Leaſe what, and Leſſor and Leſſee who. 5 


C 


2 
— — — 


A Leaſe (from laiſſer, dimittere, to part with) is a demiſe or lettin | | 
of lands, rent common, or any hereditament, to another fo | 


| 

' 

i a leffer time than he who lets it has in it; for when à leſſee for life or _ 
. years grants over all his eſtate or time to another, this is more properly | 
15 called an aſſignment than a leaſe) and is moſt commonly and aptly made br 
* by the words demiſe, grant and iet, altho' it may be made and done by , | 
uber words, | | 1 [mn 

— He who lets is called the Ir, and he to whom it is let the leſſee. \ 8 


The word Leaſe is alto ſometimes (although improperly) plied to | 
the eſtate, i. e. the title, time or intereſt the leſſee has to the 0 ng de- | 
niſed, and then it is rather referred to the thing taken or had, and the | | 
intereſt of the taker therein: but in this place it is applied rather to the 
runner or means of attaining or coming to the thing letten. 
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Kinds of Leaſes. 


A leaſe in this ſenſe is ſometimes made and done by record, as a fine, 
recovery, &c. and ſometimes and moſt frequently by writing called a 
leaſe by indenture, altho' it may be made by deed - poll. 

And ſometimes it is by parol, without any writing, as by the common 
lav it might be of land or ſuch like thing grantable without deed for life, 
and never ſo many years. But now by the Stat. 29 Car. 2. c. 3, all 
eſtates, intereſt of freehold, or term of years, or any uncertain intereſt in 
or out of lands, c. not put in writing, and ſigned by the parties mak- 
ing them, or their agents authoriſed by writing, ſhall have no greater 
effect than as leaſes at ; except leaſes not exceeding three years, 
whereof the rent reſerved ſhall be two-thirds of the full value of the thing 
demiſed. And no ſuch eſtates or intereſts (not being copyhold or cuſto- 
mary intereſts) ſhall be aſſigned, 2 or ſurrendered, unleſs it be 
either by deed or in note writing, ſigned as before, or by act and opera- 
tion of law. N 

A leaſe be made either, | 

1. For life (i. e. for the life of the leſſee, or another, or both) or, 

2. For years Ci. e. for certain number of years, as ten, a hundred, a 
thouſand or ten thouſand years) months, weeks, or days, as the leſſor and 
leſſee agree; and then the eſtate is properly called a term of years ; for 
the word erm not only fign«fies the limits and limitation of time, but al- 
ſo the eſtate and intereſt that paſſes for that time: ſome of theſe leaſes 
alſo for years commence in præſenti, and ſome in future, at a day to 
come; and the leaſe that is to begin in futuro is called an intereſſe termini, 
or future intereſt. Or, | 

3. At will, when a leaſe is made of land to be held at the will and 
pleaſure of the leſſor, or at the will and pleaſure of the leſſor and leſſee 
together z and ſuch a leaſe may be made by word of mouth as well as 
the former. 

And there is a common way of conveying by mutual leaſes, or by leaſe 
on each fide, which is called a conveyance by demiſe, and re-demiſe, 
and is proper upon the grant of a rent-charge. 


Things neceſſary required in every good Leaſe. 


Regularly theſe things muſt concur to the making of every good leaſe: 

1. There muſt be a 4er, (as in the other grants) and he muſt be a 
perſon able, and not reſtrained to make a leaſe, | 

2. There muſt be a /efſee, and he muſt be capable of the thing de- 
miſed, and not diſabled to receive it. BE 

3. There mult be a thing demiſed, and ſuch a thing as is demiſable. 

4. If the thing demiſable be not grantable without a deed, or the par- 
ty demiſing not able to grant without a deed, the leaſe muſt be made by 
ceed ; and if fo, then there muſt be a ſufficient deſcription and ſetting 
forth of the perſon of the leſſor, leſſee, and the thing leaſed, and all ne- 
ceſſary circumſtances, as ſealing and delivery, &c. required in other 
grants, mult be obſerved. | | ic 

3. 
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5. If it be a leaſe ſor years, it muſt have a certain commencement, at 


leaſt when it comes to take effect in intereſt or poſſeſſion, and a certain 
determination either by an expreſs enumeration of years, or by reference 
to a certainty that is expreſſed, or by reducing it to a certainty upon 
| ſome contingent precedent by matter ex poſt fade, and then the contin- 
gent muſt happen before the death of the leſſor or leſſee, 35 


6. There muſt be all needful ceremonies, as livery of ſeiſin, attorn- 


ment, and the like, in caſes where they are requiſite. . 
7. There muſt be an acceptance of the thing demiſed, and the eſtate 
by the leſſee. But whether any rent be reſerved upon a leaſe for life, 
ears, or at will, or not, is not material, except only in the caſes of 
leaſes made by tenant in tail, huſband and wife, and eccleſiaſtical per- 
ſons ; of which fee hereafter, | | FI 


What is a good Leaſe for Life or Ye bars with Reſpert to 
the Leſſor and Leſſee, the Thing leaſed, and the Eſtate, 
Property or Poſſeſſion of the Leſſor, &c. therein. 


Leaſes for life, years, or at will, may be made of any thing corpo- 
real or incorporeal, that lies in livery or grant. Alſo leaſes for years 
may be made of wy goods or chattels. Bro. Leaſes 23. 

A man ſeiſed of an eſtate in fee-ſimple in his own right of any lands 
or tenements, may by deed or writing in the country, (or before the ſta- 
* tute 29 Car. 2. c. 3. might without writing, by word of mouth) make 
a leaſe of it for what lives or years he will or would. And he that is 
ſeiſed of an eſtate in tail of any lands or tenements, may make any leaſe 
out of it for his own life, but no longer, unleſs it be by fine or recovery, 
or it be ſuch a leaſe as is warranted by the ſtatute of 32 H. 8. And he 
who is ſeiſed of lands or tenements of any eſtate for his own or another's 
life, may make what leaſe for years he will of it, and it will be good as 
long as the leaſe for life does laſt, And he who is poſſeſſed of lands or 
tenements for years, may make a leaſe of it for all or part of the years, 
and theſe are good leaſes. The tenants (or life or years may alſo aſſi 
over all their eſtates if they pleaſe, And if ſuch tenants make leaſes for 
longer time, as if leſſee for years make a leaſe for life; by this the land 
will paſs for life, if the term of years laſt ſo long. But if he gives livery 
of ſeiſin upon it, (as he muſt to make the leaſe for life good) this is a 
turfeiture of the eſtate for years, Co. 44. 7 Co. 12. Plow. 524. 

If an infant be ſeiſed of land in fee- ſimple, and he makes a leaſe for 
years of it, rendering no tent; this leaſe is void. But if there be rent 
reſerved upon the leate, then the leaſe is but voidable, and may by the 
acceptance of the rent by the infant after his full age be made good. 9 


H. 7. 24. 18 Ed. 4. 2. Plow. 545. . 


In 3 Burr, Rep. 1806. it is {aid to have been long ſettled, © That an 
infant may make a leaſe zwitheut rent to try his title.” Vide alſo Co. 
Lit, 308. a, 1 Kell. Abr. 729, Vide further as to leaſes by infants, the 
diſagreement of the books reſpecting them diſcuſſed, and the authorities 


relating thereto in Bac. Abr. Leaſe:, (B). Leaſes by guardians, [bid. * 


(Ig). Vin. Abr. Enfant, (B). By the ſtatute 29 G. 2. c. 31. infants, 


lunaticks, and femes-covert, may apply to the Courts of Chancery or 


Exchequer, 
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——Exchequer, or to the Coy of Kar of the counties palatine of Chef. 
ag ker; Lancafter ard Durham, or to 4 ourts of Great Seſſions of Wales, 
by Fe motion in a ſummary way; and by the order of thoſe 
courts reſpeQively, ſuch perſons may by deed only, without levying a 
"Hine, ſurrender leaſes for Fes or years, and take new leaſes for lives or 
Fears of the premiſes comprized therein. ot dere. 3 
Jointenants, Jeintenante, tenants in common, and porceners, may make leaſes for life 
tenants in or Years of their own parts and pur parties at their pleaſure 3 and theſe 
common, leales will bind thc'r companions, nd one Coparcener Or tengnt in con- 
_— min may make a leaſe of his part to his companion, if he will. Ly, 
1 Tenant in Common. F. NV. B. 1 | 
wth - Jointenanty join in a leaſe, this ſhall be but one leaſe; for the 
have but one freehold ; but if tenants in common join in 2 leaſe, it tall 
be ſeveral leaſes of their ſeveral intereſts. 2 Rall. Abr. 64. Com, Dig, 
Elte, (G 6.) Bac. Abr. Leaſes, (I 5.) 
If a feoffment be made upon condition, and before the time of per. 
formance, of the conc::ion the feoffor and feoffee join to make a leale 
ſor life or years of the land; this is a good leaſe, 3 
ee and A man that has an eſtate in land to him and his wife and his heiis, 
. may make what leaſe he will of the land, and this will be good againſt 
all men but his wife only, and that for her time. Fro. Leafes 38. 
If a man is poſſeſſed of a beneficial leaſe for a term of years in right 
of his wife as executrix to her former huſband, he may grant and con- 
vey the ſame.  Thruftout ver. Coppin, 2 Will. Rep. 277. 
Leffor in fee If there be leſſor in fee, and leſſee for ten years; in this caſe they two 
and leffee for may join together, and make 2 leaſe for lives, or for any term of years; 
years, and this is good. 10 Co. 49, | 
Diſſciſee, A diſſeiſee cannot make a leaſe of that land whereof he is diſſeiſed, 
| until he makes his entry, or recovers the poſſeſſion of the land again. 
New, 133, * | 1768-6 
So neither can a woman that has recovered the third part of her huſ- 
band's lands, in a writ of dower, make any leaſe of it before ſhe be in 
poſſeſſion by execution. Bre. Sci. Fa. 36. | 
And yet if a leaſe be made to me for years, I may make a leaſe of 
part, or an aſſignment of all the term, before I have made my entry in- 
to the land demiſed. C. Lit. 46. ES 
So il the father dies, and the fon makes a leaſe to a ſtranger of the land 
deſcended to him before his entry, this is a good leaſe : but if a ſtranger 
had entered, and abated into the lands, and then the ſon had made the 
leaſe, contra. Plow. 137, 142, 
Py fpecial In ſome caſes ſuch perſons as are nat ſeiſed in fee-ſimple, c. nor able 
power or to derive ſuch eſtates tor life or years out of their own eſtates, may law- 
3 to fully 1 make ſuch leaſes for life, Oc. and this is ſometimes 
* by a ſpecial act of parliament enabling them ſo to do. And hence it is allc, 
. that a tenant in tail may make leaſes for three lives, or twenty-one years: 
And ſometimes it is by ſpecial power or authority given or reſerved by 
| and to the party himſelf that had the fee-ſimple in him, or given to ſome 
other to do it in his name; and leaſes thus made may be good. And 
therefore if an act of parliament enable a tenant in tail, or a terant for 
* life, to make leaſes for three lives, or twenty-one years, leaſes that are 
ſo made in purſuit, of that authority are good. And if a man be ſeiſed 
of land in fee, and conveys it ta the ve of himſelf for life, or in _ 
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with divers remainders over, witi a proviſo, that it ſhall be lawful for 
him, or any ſuch tenant in tail, to make leaſes for twenty-one years ; in 
this caſe he or they may make ſuch leaſes, and they will be g99d. But 
in both theſe caſes care muſt be had to purſue the authority ſtrifly, that 
the leaſe made be.accordingto the power and direction given by the ſta- 
tute or proviſo z for if it differs and varies over fo little from the ſenſe and 
meaning of the fame, the leafe will not he good, And therefore in the 
caſe before of a power to make leaſes for twenty-one years, if wh aa 


makes more leaſes for twenty-one years at one time than one, they are all 
void, except the firlt, becauſe it is 241 the intent of the parties, 


though it be not againſt the words. nd fo if the power be fo ma 
leaſes for three lives, he cannot make a leaſe for ninety- ni ie years, i 


three lives ſo long live. But if the power be thus: “Provided, Sc. 


«© that he may make any leaſe in poſſeſſion or reverſion, fo as it does not 
tc exceed the number of three lives or twenty-one yeats * in this caſe 
x leaſe may be made for ninety-nine years, if three lives live ſo lon 
But where uſes are raiſed by way of covenant, and in the deed there 
is a proviſo, ©* That the covenantor for divers good conſiderations may 
make leaſes for years;" this power is void, and no leaſe can be made 
hereupon ; neither will any averment help in this cafe. And if a man 
has a letter of attorney, or other authority, to make leaſes for another, 
and makes them accordingly ; fuch leaſes are good. 5 Co. 5, Dyer 357» 
6 C. 2, 8, 70. 1 G. 75. | 85 
But herein obſerve three things: 155 
Fir, That the authority be good. * 
Secoudly,That he who is y Ae y or attorney purſues the authority ſtrictly. 
Thirdly, That he does it in the name of his maſter, and not in his own 
name. 9 Cs. 76. | | p 
The limitation and modifying of eſtates, by virtue of powers, came 
from equity into the common law with the ſtatute of uſes, The intent 
of parties who gave the power, ought to govern every conſtruction. He 


to whom it is given, has a right to enjoy the full exerciſe of it; they 


over whoſe eſtate it is given, have 2 right to fay, *© it ſhall not be ex- 
* ceeded.” The conditions thall not be evaded ; it ſhall be fri&ly pur- 
ſued, in form and ſubſtance; and all acts done under a ſpecial authority, 
ut agreeable thereto, nor warranted thereby, muſt be v Olf all kinds 
of powers, the moſt frequent is that /9 make leaſes. For the encourage- 
ment of farmers to occupy ſtock and improve the land, it is neceſſary they 
ſhould have ſome permanent intereſt. Unleſs the owner of the eſtate for 
life was enabled to make a permanent leaſe, he could not enjoy to the beſt 
advantage during his own time; and they who came after muſt ſuffer by 
the land being untenanted, out of repair, and in bad condition. The 
plan of this power is for the mutual advantage cf . and ſucceſſir. 
The execution thereof is checked with many conditions to guard the 
ſucceſſor z that the annual revenue may not be diminiſhed, nor thoſe in 
ſucceſſion or remainder at all prejudiced in point of remedy, or othet cir- 


cumflance of full and ample enjoyment, Per Lord Mansfield, in 1 Bur. 


Kep. 120. If man hath power to leaſe for ten years, and he leaſes for 
twenty years, the leaſe for twenty years ſhall be good for ten years of the 
twenty in equity. 1 Chan, Cai 23. Vide further Com. Dig. Poiar, (B). 
Bac, Abr. Leaſes (I 10, 11.) Deus ver. Fearnjide, 1 Wilſ. Rep. Part 1. 


7.476. E. Cant. 4 edit. o. Hil, Shep. Touch, 268. 
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A leaſe made by an attorney in his own name, and the covenants to 
1 rent, are void. 2 Ld. Raym 1419. Stra. 705. S. P. 

ivery not neceſſary in a leaſe made by virtue of a power. Id. 


M. . | 

A leaks for a greater number of years than the leſſor had power to 
gant, ſhall be good in equity for ſo many years as he had power therein 
o that where a perſon had power to leaſe for ten years, and he leaſeth 
for twenty years, the leaſe ſhall be good for ten years of the twenty. 
3 Chan. Rep. 11. Chan. Ca. 23. 
Aleaſe for years mortgaged and near expiring was renewed by the 
mortgagor's executors z it was decreed that the new leaſe, allowing the 
charges, ſhould be aſſigned to the plaintiff, and made ſubject to the pay- 
ment of the mortgage money and intereſt, Finch's Rep. 393, 394. 
If a leaſe for years be limited in truſt for heirs-male, c. the limita- 
tion is void in law, and the term ſhall go to the executors or adminiſtra. 
tors : but an aſſignment of a leaſe, with limitations in tail, remainder 
over in truſt ; though it be void in law, it has been held good in equity 
by the intent. Chan. Rep. 16. 2 Chan. Rep. 58. 
he heir ſhall have a leaſe aſſigned to attend the inheritance, and not 
the executor : and a leaſe waiting on the inheritance, where it is not al- 
ſets in law, is not aſſets in equity. 2 Chan, Ca. 156, 49. 

Leaſes deviſed by will or aſſets to pay the teſtator's debts, notwith- 
ſtanding the aſſent of the executors to the deviſe of them. Chan, Ca, 


257. 5 i 
The queſtion was, Whether the, inheritance of the land being gone 
and made void, the leaſe which was to attend it ſhould go according to 
uſes declared by covenant to ſtand ſeiſed ? Decreed in this caſe, that it 
being a ſettlement on marriage, and ſo on a conſideration, it ſhould go to 
the wife for ſo many years as ſhe lived. Chan. Ca. 47. 

A. ſeiſed in fee of an eſlate, demiſed to B. his executors, c. for ninety- 
nine years in truſt for himſelf and his wife, for their lives, and the life 
of the ſurvivor, and after the death of the ſurvivor, in truſt for the heir 
of their two bodies; and in default of ſuch iſſue, in truſt for the hein 
of the body of 4. And in default of ſuch iſſue, in truſt for the heirs 
of the ſurvivor of huſband and wife. A. his wife had iſſue a ſon, 4. 
dies, and afterwards the ſon dies without iſſue; the wife admiviſtered 
to her huſband and ſon, and aſſigns the term to C. The queſtion was, 
Who was entitled to the truſt of this term, whether it was attendant on 
the reverſion, and fo belonged to the plaintiff as the heir at law of 4. 
| who was entitled to the reverſion in fee expeQtant on this term, or to the 
defendant C. as aſſignee of the wife ? The Maſter of the Rolls decreed 
the title to belong to the allignee of the wife, and that this term ſhould 
not be attendant on the inheritance ; for that the party who raiſed the 
term, and had power to ſever from the inheritance, ſhewed his intention 
ſo todo by limiting the truſt of the ſurvivor of him and his wife, and the 
heirs of the ſutvivor, which, though it was a void limitation, yet ſuffic · 
ed io ſhew his intent to ſever ſuch a term from the reverſion, Will. 

60. | | Yo Wl 
5 An office cannot be leaſed by parol, 2 Ld. Raym. 853, | 

To make leaſes reſerving the ancient yearly rent annually, it may be 

reſerved payable on a day before the year isup. 2 Ld. Raym. 1198. 
Under leaſe for the whole term amounts to an aſſignment. Ld, * 99. 
. ogy , | CE, llee 


wet | Kinds of Deeds. 


— 


Leſſee for years may ſurrender to a reverſioner for years who has 2 


term. Ld. Raym. 402. | ; : | 
12 by tenants in common cannot be pleaded as a joint leaſe, Ld. 
404. | | HRP 
— cannot cut trees, unleſs they were excepted in the demiſe. - Ld. 
Raym. 552+ 


Determination of a leaſe at will, &c. Ld, Raym. 507. | 
Leaſe before purchaſe where it will enure by eſtoppel. Ld. Reym. 


Vf ce makes an under—leaſe to commence from his death. Ld. Reoym. 
ae © date in a leaſe for life includes the day of the date. Ld, Raym. 


86. | | 
| 5 make leaſes and rules for their conſtruction. Ld. Raym, 268. 
Power to make leaſes in poſſeſſion or reverſion ; the party makes a 


afterwards, 2 Ld. Raym. 269. | 

Where different leaſes are pleaded, the firlt leaſe muſt be traverſed, 
and net the laſt, otherwiſe of feoffment. 2 Ld. Raym. 237. 

Leſſee may make an under-leaſe for the whole term. Stra. 405. 


Alledging the entry of the leſſee prior to the commencement of the 


term will not vitiate the demand of rent. Stra. 556. 
| Leaſes by parol to commence at a future day are good. | 
Conditional ſurrender of a prebendary's leaſe good to warrant a re- 
newal. 2 Stra. 1201, i | 
An aſſignee of a leaſe may aſſign over and diſcharge himſelf, and it is 
no fraud, 2 Stra. 1221. | ; 


What Leaſes (or other Acts) may be made (or done) by a 


Tenant in Tail, and what Leaſes made by ſuch a Tenant 


ſhall be good to bind the Iſſue or him in Remainder, or 


others after the Date of the Tenant in Tail ; and how they 
ſhall bind. 


Any perſon whatſoever of full age that has any 2ſtate of inheritance 
in fee-tail, in his own right, of any lands, tenements or hereditaments, 
may at this day without fine or recovery, make leaſes of ſuch lands for 
nes or years; and ſuch leaſes ſhall be good, ſo as theſe conditions and 
8 following be therein obſerved and kept. Sat. 32 H. 8. c. 28. 
7. Lit. 44. a . | 
Wir Such leaſes made by deed indented, and not by deed-poll or by 
rol, | f 
Secendly, They muſt be made to begin from the day of the making 
thereof ; or from the making thereof; and therefore a leaſe made to 
begin from Michaelmas which ſhall be for three years, after for twenty- 
one years, or aleaſe made to begin after the death of the tenant in tail 
for twenty-one years, is not good. But if a leaſe be made for twenty- 


95 years to begin at Michaelmas next ; this is a good leaſe, 5 C. 65. 


er 246. 
be ſi 
making 


Thirdly, If there be an old leaſe in being of the land, the ſame muſt 
urrendered or expired, and ended within a year of the time of the 


Pts - 


leaſe in poſſeſſion, he cannot make a leaſe in reverſion of the ſame lands 2 


— — P —ßßJ2— EPI." 5 — 


7 
P 


9 
LN * 
1 
: 
. 


by | 
- * 
4 - 
1 
20 
: \ 
i ns 
2 # $ 
= Ez 
=, 
_ \ 
Z \ ” 
Pp 
b "= N 
{ 
KB * 
c 1 
Lk 
4 | : ” 
1 : 
. 

4 
2 d 0 : 

i 8 : 
> | 
k 18 : 

» 1 
i | N 
WE b 
f A 1 : 

3 25 N 
bf Y 1 
. 2 
++ 
0; -/ : 

4 

= 
. 1 
| 0 7 
* 27 

14 | 

: ö 

: 
\ 3 7 
1 * 7 
by 

Y : 

2 : 

| | 

& 4 

+ 

+. 

A 

3 7 

* 

8 | 

q w 3 

l * # 
* * . 
I. 
1 * 
| o 
1 

1 : 1 

3 - 

1 _ 

Ch n N * 
" 7 
— 


. 1 = <q 


n 3 — 


Kinds of Deeds. 
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" making the new leaſe. z and this furrender muſt be abſolute ad not con. 


| arent by law may be iſſuing and reſerved. 5 CG. 2. And therefore il 


letten for eleven years at one or ſeveral times within twenty years before 


ditional ; alſo it muſt be real, and not illuſory or in ſhew only ; fo 
factum non dicitur quod nen per ſewverat, 5 Co. 2. 

Fourthly, There muſt be a double or concurrent leaſe in being at one 
time; as if a leaſe for years be made according to the ſtatute, he in re. 
verſion cannot afterwards expulſe the leſſee, and make a leaſe for life q 
lives, nor another leaſe for years according to the ſtatute, nor- Comverſ, 

Co. 2. But if a leaſe for years be made to one, and afterward; : 

eaſe for life is made to another, and a letter of attorney is made to giie 
livery of ſeiſin upon the leaſe for life, and before the livery made the 
firſt leaſe is ſurrendered, in this caſe the ſecond leaſe is good. Trin, | 

ac. B. R. | | | 
7 Fiſtbly, Theſe leaſes muſt not exceed three lives or twenty-one yen 
from the time of the making of them; for the words of the ſtatute ar 
to make a leaſe for three lives, ar twenty-one years, ſo that either one 
or the other may be made, but not both; and therefore if a tenant in 
tail makes a leaſe for twenty-two or forty years, or for four lives, thi 
leaſe is void, and that not only far the overplus of time more than three 
lives or twepty-one years, but for that time of three lives or twenty-one 
years alſo. And it has been reſolved, that if a tenant in tail for ninet;- 
nine years determinable upon three lives, this is not a good leaſe. Bu 
if a leaſe be made by a tenant in tail for a leſſer time, as for two lives, 
or for twenty years; this is a good leaſe, And if a leaſe be made for 
four lives, and it bappens that one of the lives dies before the tenantin 
tail dies, yet this accident will not make the leaſe good, but it remain 
voidable notwithſtanding. 5 Co. 6. Dyer 246. | 

Sixthly, Theſe leaſes muſt be of lands, tenements or hereditaments, 
manurable or corporeal, which are neceſſary to be letten, and whereout 


a tenant in tail makes a leaſe of ſuch a thing as lies in grant, as an ac 
vowſon, fair, market, franchiſe, or the like, out of which a rent cat- 
not be reſerved, eſpecially if it be a leaſe for life; this leaſe is void, and 
that although the thing have been anciently and accuſtomably letten 
and a grant of a rent - charge therefore out of ſuch lands is void. 7. 
lentine s Caſe, Paſ. 3 Fac. B. R, 11 Ce. 60. | 

And if tenant in tail makes a leaſe for three lives of a portion of tithes, 
rendering rent, this leaſe is unqueſtionably void. And ſo alſo it ſeem 
it is if it be a leaſe for twenty-one years, Trin. 2 Jac. B. R. adjudged. 
Dedington's Caſe. 

But this diſtinction is no longer of any importance; for the 5th G. 3. 
c. 17, makes leaſes of incorporeal hereditaments, by eccleſiaſtical perſons, 
as good as if the leaſes were of corpoareal hereaitaments, whether uct 
leates are for lives or years; and gives aclion of debt to the ſuccellvr 
for rent, which (in caſe of a ſrechold leaſe) he could not have brought 
at the common law. Vide note 3, to Hargr. ed. Co. Lit. 44. 6, 

Seventhly, They muſt be of ſuch lands or tenements which have been 
moſt commonly letten to farm, or occupied by the farmers thereof by 
the ſpace of twenty years next before the leaſe made, ſo as if it had been 


the new leaſe made, it is ſufficient. And although the letting have been 
by copy of court-roll only, yet ſuch a letting in fee, for lite or year, 
is a ſuthcient letting; and fo alſo is a letting at will by the common law. 
But thele lettings to farm muſt be made by luch as are ſeiled of an one 
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by tenants in tail—huſbands ſeiſed in right of their wives—and perſon 
ſeifed in fee-ſimple in _—- of their churches z—and adds, theſe are the 
guards impoſed by the ſtatutes 32 H. c. 28. (which was avowedly made 
for the ſecurity of farmers, and the conſequent improvement of till; 

td. prevent unreaſonable abuſes, in prejudice of iſſues, the wife, or ſuc. 
ceſſor, of the reaſonable indulgence given by that ſtatute. Hil. Her. 


I 7 ; 

7. 11. Such leaſes muſt not be againſt any ſpecial act of parliamen, 
and therefore if a woman that is tenant in tail of the gift- of her de- 
ceaſed huſband, or any of his anceſtors, whilſt ſhe is ſole, or aſter with 

a another huſband, makes any ſuch leaſe warranted by this ſtatute; yet 
this leaſe is not good. Stat. 11. H. 7. 20. 3 C. 51. | 

Eleventhly, They muſt have all due ceremonies and circumſtances fi 
the perfection of them, as other ſuch like leaſes; as livery of ſeiſi, 
and the like, where they are needful. And then only when leaſes hare 

- theſe conditions, and are made according to theſe proviſions, are they 
ſaid to be within the ſtatute of 32 H. 8. and ſuch only as to bind the 
tenant in tail himſelf, and iſſue in tail; for otherwiſe, if it-be not wa: 
ranted by this ſtatute, altho' it will bind the tenant in tail himſelf tha 
made it, yet it will not bind his iſſue, but as to him it will be voida 
voidable at the leaſt ; for if tenant in tail of land makes a leaſe of it ſa 
a hundred years without any rent reſerved thereupon ; this leaſe as th 
the iſſue in tail is void: but if he makes a leaſe of his land for one hur- 
dred years, rendering rent, and has iſſue, and dies; in this caſe the lei: 
is only voidable by the iſſue at his pleaſure ; and therefore if the iſſue 

accepts the rent after the death of the tenant in tail, by this means tie 
leaſe is affirmed and become good. But howſoever the leaſe be mate, 
it will not bind him that comes in of a remainder over, nor him that | 
the donor ; and therefore if a tenant in tail makes a leaſe warranted by 
the ſtatute, and dies without iſſue, ſo that the land remains over to ano- 
ther, or reverts to the donor; in theſe caſes neither he in remainder, 
nor the donor, ſhall be bound by this leaſe ; for as to them the leaſe n 
void, And yet by a common recovery the tenant in tail may make leaſn 
of or lay charges upon the land to bind the donor and him in remat- 
der alſo. But otherwiſe it is of a fine; for if tenant in tail makes : 
leaſe for years by fine, this will not bar the donor, nor the remainder u 
any caſe where it is in a ſtranger. And yet if the remainder be in tit 

tenant in tail himſelf, and he makes a leaſe for years by deed according 
to the ſtatute, or by fine; this leaſe is good, and ſhall bind his our 
remainder. 7 C. 7. 8 Co, 54. Dyer 7, 8. Woman's Lawyer 7) 
Plow. 435, 436. FEE, | | 
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IT hat Leaſes Cor other Afts) may be made ( or done ) by thy 
Huſband with the Lands he has in Fee-fimple or Fee-1a 
in ihe Right of his Wife, or jointly with ber; and what 
— 2 made by bim of ſuch — are good, or not, 


The huſband may at this day without fine or recovery make leaſes o 


the land, tenements or hereditaments, whereof he has any. eſtate © 
g | | | inheritance 
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om inheritance in fee · ſimple or fee · tail in the right of his wife, or jointly 
the ich his wife, made before or after the coverture; ſo as there be in 
ade uch leaſes obſerved the eleven conditions or limitations before required 

ge) in the leaſes made by tenant in tail, and ſo that the wife do join in the 

uc- ame deed, and be made party thereunto, and fo ſeal and deliver; the 

bet, {ame deed herſelf in perſon. Stat. 32 H. 8. c. 28. Co. Lit. 44. 

For if a man and bis wife make a letter of attorney to another to de- 
ent, liver the leaſes upon the land, this leaſe is not a good leaſe from the 
des wife warranted by the ſtatute. . And yet then, as in other like caſes of 
vith leaſes not warranted by this ſtatute, it is a good leaſe againſt the huſ- 
yet band. And when the leaſe is ſuch a leaſe as is warranted by this ſtatute, 

it binds the huſband and wife both, and the heirs of the wife : but if it be 
for an eftate-tail, it does not bind the donor, nor him is remainder. F., 
fin ac. B. R. | 
art If the huſband and wife at the common law had joined in a leaſe of 
hey er land without rendering of rent; this leaſe had been void as againlt 
the the wife; and ſo is the law ſtill. 26 H. 8. 2. f | 
a» If the huſband at the common law had been ſeiſed of land in the 
that right of his wife, and he had made a leaſe for years rendering rent, and 
der died; this leaſe had been void, and ſo is the law till. 26 H. 8. 2. 


2 Co. 77. | 
. rendering rent; this leaſe had been void as againſt the wife; and fo is 
eaſe tle law fil. Dyer 91. | | 

fue The huſband and wife together may by fine or recovery make what 
the i beaſes they will of her land, or charge it for what time they will; and 
ate, WW ſuch leaſes and charges will be good againſt the huſband and wife both, 
t 8 ind their heirs alſo. But if the huſband alone levies any fine of his 
d by wife's land, and thereby makes any eſtate whatſoever ; this will not 
2n0- bind the wife after the huſband's death, but ſhe may avoid it. And if 
cer, the huſband and wife makes a leaſe of her land, rendering rent to them 
den Wand the heirs of the wife (as in ſuch leaſes it ought to be); in this caſe 
eaſes che huſband cannot by tine or otherwiſe grant or diſcharge this rent 
an- longer than during coverture, unleſs the wife join in the fine, but the 
es 4 ent ſhall deſcend, remain or revert in ſuch ſort and manner as the land 
er in bold have done, Star. 32 H. 8. c. 28. Vide Woman's Lawyer 163. 

n the If a woman ſeiſed of an eſtate for life, with a power to make a leaſe for 
ding hre lives or twenty-one years, marries, and ſhe and her huſband join 
on in making the leaſe, and both die before the leaſe is expired; here, 


73 bough the huſband in right of his wife, and ſhe in her own right are 


poſſeſſed of an eſtate for life, and therefore can, as owners, make a leaſe, 

ad there appears no intention of the parties, (imagining perhaps they 

f bould have out- lived the leaſe) that this leaſe ſhould be made by virtue 

ede power 3 yet becauſe the leaſe, ſuppoſing it made by them as 

tas owners, cannot have all the effect the parties intended, for ſome it would 

bat de, (it would be a good leaſe during the lives of the huſband and 

and wi) jet becauſe it cannot have all, it thall be eſteemed made by vicr- 
've of the power. Lucas, 10 Med. 36. 


\ide further Bac. Abr. Leaſes (C). Com. Dig. Baren and Feme (G 3). 
Nate ts 13e d. Ce. Lit. 44. 4. Vin. Abr. Baren and Feme (E 4. * 


te oi | ; 


$ th If the huſband and wife at the common law had made a leaſe by word, 
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perties required in them. Stat 32 H. 8. c. 28. 13 Elis. c. 10. 1 Ju 


to begin 


to farm by the ſpace of twenty years before. 
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What Leaſes Cor other As ) Biſhops, or other Spiritual » 
Ecclefiaſiical Perſons and Colleges may make ( or do ) wijh 
the Lands they have in the Right of their Churches a- 
Houſes, &:c. and what Leaſes made by ſuch Perſons dil 
bind their Succeſfors and others, or not, 


_ Biſhops, with the confirmation of the Dean and Chapter, Parſons a 
Vicars, with the conſent of their Patrons and Ordinaries, Archdeacom, 
Prebends, and ſu ch as are in the nature of Prebends, as Precemon, 
Chaunters, I'reaſuters, Chancellors and ſuch like 5 alſo Maſters aa 
Governors, and Fellows of any Colleges or Houſes, (by what nane 
ſoever called) Deans and Chapters, Maſters or Guardians of any Hoi 
tal, and their brethren, or any other body politic, ſpiritual and ecelch. 
aſtical, ( concurrentibus his que in jure requi-«:ntur) might by the ancien 
common law have made leaſes for lives or years, or any other eſtates d 
their ſpiritual or eccleſiaſtical livings for any time without ſtint or limits 
tion. Co. Lit. 44. 5 Co. 14. 11 C. 66. See Burr, 1 221. 
And at this day the Biſhops, and the reſt of the ſaid ſpiritual perſons, 
except Parſons and Vicars, may make leaſes of their ſpiritual livmps for 
three lives or twenty-one years, and ſuch leaſes will be good both 
againſt themſelves and their fucceſſors, But ſuch perſons may not male 
leaſes or eſtates for any longer time than for three lives or twenty-one 
years ; and if they do, although it be by fine or recovery, or it be con- 
firmed by the Dean and Chapter, &c. yet it is void againſt the ſuccel- 
for; Neither will the leaſes made by ſuch perſons for three lives or 
twenty-one years be good, unleſs they bave certain conditions and pro- 


c. 3. 1 Elis. c. 19. 14 Elis. c. 11. 18 Eliz, c. 10, 20. 6 
Theſe things therefore are neceſſarily required to be obſerved 1 ie 
making of ſuch leaſes : E | | . 
Firſi, That they have the effect of all the qualities or properties be 
fore mentioned and required by the ſtatute of 32 H. 8. in the leit 
made by the tenant in tail, and be made after X manner, vic. tht 
they be by deed indented. | 
Secondly, That they begin from the time of the making of them. 
Thirdly and Fourthly, That the old leaſe be ſurrendered, and iher 
be not a concurrent leaſe (ſave in the caſe of a biſhop) ; and 3 
if any ſuch perſon makes a leaſe for twenty-one years to one, and the 
makes a leaſe for three lives to another; this ſecond leaſe is void. An 
yet if a Biſhop makes a leaſe for twenty-one years to one man, and tl 
within a year after makes another leaſe to another for twenty-one y 
— the making of it; this, if it be confirmed: by Dean and 
Chapter, is a good leaſe. 
Fifthly, That they do not exceed thtee lives or twenty-one ei 
but they may be for a leſs time. 5 
Sixthly, That they be of lands or tenements manutable or cotpe 
Seventhly, That they be made of lands that have been-commonly | 


Eighth 


"2 1 


— your 


"Fiehthby, That there be reſerved upon them the ancient and accuſ- 
tamed rent payable to the leſſor or his ſucceſſors during the time. 


al of A leaſe by a Biſhop, and more than the old rent reterved, held good 


with by Nerth, C. J. Wyndbam and Atkin's ; but this caſe was argued when 
TY, Vaughan was = J. and he and Ellis were of a different o rinion. Vide: 


„% Threadneedle v. Lynham, 2 Mod. 57. 
dil Ninthly, That they be not made without impeachment of waſte. 


Tenthly, That there be livery of ſeiſin upon them, Sc. where it is re- 


quiſite. Ce, Lit. 44. 11 Ce. 66. 5 (o. 3, 15. 


ſon a gatute of 1 Elis. and 13 Elie. and not warranted by the ſtatute of 32 
con, 7. 8. as in the caſe of a concurrent leaſe, and it be made by a Biſhop or 
emo, a ay ſole corporation, it muſt be confirmed by the Deans and Chapters, 
ns or others that have intereſt, And if a Parſon or Vicar make a leaſe, it 


3s not good but during the Parſon or Vicar's reſidence, according to the 
ll. 11 C. 66, 5 Cr 3. 
* for rebuilding the city of London, fc.” Parſons and Vicars in Len- 


lm were empowered to leaſe their glebe for forty years, with the con- 
ent of the Patron and. Ordinary, 


_ Tvelfibly, Some of the leaſes that are made by the colleges and 
* ouſes of the univerſity, Sc. muſt have. ſome rent- corn reſerved upon 
x ils hem. Stat. 18 Elis. c. 20. 5 


But Biſhops, Deans, Parſons, and. ſuch like ſpiritual perſons, cannot 
grant the next advowſons of churches, neither can they grant rents out 


decor pt their ſpiritual livings, but the ſame charges will be void after their 


_ death. And if a Biſhop ſuffers an annuity to be recovered againſt him 
opt a pretence of title of preſcription on a judgment after a verdict or 


b onfeſſion, or a Parſon in ſuch a caſe prays, in aid of the patron, and 
1 Joc Jo ſuffers an annuity to be recovered; this will not bind the ſucceſſor. 
nd yet a Biſhop, or any ſuch ſpiritual perſon, may grant ancient offi- 
es of truſt of neceſſity or convenieney, as the offices of Chancellor, 


* of the life or lives of the grantees; and ſuch grants are good. altho' 
* une) be made by the Biſhops of the new erected biſbopricks, and that 


here be not in them the conditions and properties required in the leafes 
cfore-mentioned, ſo as they be confirmed by the Dean and Chapter. 
put they may not grant any new office, nor yet add any new fee to the 
d offices; and — if a Biſhop grants any annuity pre ceuſilis ime 
and that ſo & impendenus, where none was before; this will not bind the 
* cceſſor, And yet if there be an old fee, and there is a new fee added 


d. * dit; in this caſe it ſeems it is good for the old fee, altho? it be void for 
an e new fee, Neither may they grant their oſſiees otherwiſe than they 
ne } ve been granted: and therefore where the ancient grant of the office 


been to one it cannot be now granted to two, and where the ancient 
ants have been to two jointly, they may not be now granted in temain- 
7 one after another. Neither may the grants of theſe offices be longer 


void, the confirmation of the Dean and Chapter will not male it good. 
Ge. 15. 11 Co. 66. 10 Co. 58, Dyer 170. And moſt of theſe points 
re agreed by Juſtice Janes and Juſtice Whirlech, at Lent Allizes at 
louceſter, 6 Car. E 2 _ 


Elev nthly, If the leaſe be made according to che exception of the 


ſtatute of 13 Elis. c. 20. and in this caſe there needs no confirmation at 


By the ſtatute 22 Car. 2. c. 11. % 75. entitled, An additional act 


egiſter, Bailiff, or the like, with the ancient fees incident thereuntb, 


n for the life or lives of the grantees. And in caſe where the grant 
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But here obſerve, that although in all theſe caſes the leaſes and grants 
not warranted by the ſtatutes aforeſaid, the ſtatutes ſay the leaſes ſhall be 
void ; yet this is to be underſtood as againſt the ſucceſſors, and not 
againſt the leſſors themſelves ; for the leaſes are good ſo long as the lef. 
ſors live, or at leaſt ſo long as they continue in the place: and there. 
fore if ſuch a leaſe be made by a Dean and Chapter, or other corporz 
tion aggregate; it is good as againſt the Dean or others, head of the cor- 
porations, ſo long as he continues in his place. Vide caſe of Lloyd ver.. 
Gregory, Co. Car. 502. and the obſervation thereon in note 4. to Haryy, 

,cedit, Co, Lit. 45. 4. And if a Biſhop makes any leaſe or other grant not 

© warranted by the ſtatute of « El/iz. or a Dean and Chapter, Maſter and 
Fellows of a college, or the like, make leaſes not warranted by the ſtz. 
tute of 13 Elie. c. 10. theſe leaſes are good againſt themſelves, although 
they are void againſt their ſuccefſors. So as if a private act of parliz 
ment intails land upon a man, and appoints him what eſtates he ſhall 
make, and that if he makes any other eſtates they ſhall be void; in this 
caſe they ſhall not be void as to the tenant in tail himſelf that make: 
them. Cz. Lit. 45, 329. 3 Co. 10 C. 11 Co. 73, 78. 5 G. 5. 

Leaſes of — — — no —— good a he — Is 
reſident. Stat. 13 Eliz. c. 20. 

Leaſes made by colleges muſt have reſerved upon them the third part 
of the rent in corn. See the flatute of 18 Elis. c. 20. 

A college was ſeiſed in fee of land in right of the college, and the 
ſtatutes relating to the conſlitution of it * from making leaſes of 
the lands, other than for twenty-one years at the rack-rent. The cob 
lege made a leaſe to J. S. for twenty-one years at the rack-rent the 
leſſee improved the premiſes; and at a college audit an entry was made 
in the regiſter, by which, in conſideration that J. S. had built two 
houſes, and thereby had improved the premiſes, therefore it was recom- 
mended, that at the end of the leaſe the college ſhould make him a new 
leaſe for twenty-one years, at the ancient rent, without raiſing it; and 
this entry was ſigned by the Maſter, Warden, and moſt of the Fellows: 
afterwards, upon J. S.*s applying for a new leaſe, the college, at the 
audit held about half a year before the expiration of the old leaſe, made 
an order, that J. S. ſhould have a new leaſe at the old rent, and under 
the ſame covenants as the former z and this order was ſigned by the Mal- 
ter, Warden, and moſt of the Fellows: J. S. died inteſtate about the 
time of the next audit, which was three weeks before the leaſe expired; 

' whereupon the widow, as adminittrator, applied at the audit following 
afi-r for a new leaſe, but being refuſed brought her bill for that purpolc. 
And Lord Chancellor ſaid, the Maſter-warden betrayed his truit in te- 
lation to the college, and had acted inconſiſtently with the oath he had 
taken; that he did not like the recommendation made by the Maſter, 
Warden and Fellows, to make a new leaſe to the inteſtate at the old 
rent, it being no leis than a recommendation to their ſucceſſors to wrong 
the college, and break their ſtatutes, which ſay, that no leaſe ſhould 
be made at but rack-rentsz and as to the ſigning of the Maſter, Warden 
and Fellows, that could not be ſuch a contract as bound the college 
for a contract to bind that muſt be under its common ſeal ; whereſote 
the bill was d ſmiiſed with coſts. Will. 65 5. 


Vide Obſervations on the reſti ictive Statutes of 1 Elia. 6. 19. 13 Elir. c. 
10. 14 Elis. c. 11. & 14. 18 Eliz.c. 11. E43 Eliz. c. 29. * 
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1 1. and further as to the Doctrine of Leaſes ſor Lives or Years by 


cclefraſtical, Perſons, 


So 2 leaſe for half a year, or a whole year, is good. 6 Ce. 72. 14 

H. 8. 13. | F ＋ 2 g | : | | | | 
So if a leaſe be made from wy to day, or from week to week, for 

four years z this is a good leaſe for four years. Et fic de fimilibus. Play. 


$3. - | | | | q 
i If land be leaſed to A. for a year, and ſo from year to year as long as 1 
both parties ſhall agree, this is a leaſe for two years certain; and if the | = 
lefſee hold on after two years, he is not leſſee at will (as the old opinion 
was) but for a year certain, for his holding on is an agreement to the 
riginal contract; but if the original contract were only for a year, or 
if it were at eight pound per annum rent, without mentioning any time 
ertaight would be a tenancy at will after the expiration of the year, 
unlefs There were ſome evidence by a regular payment of rent annually ' 
or half yearly, that the intent of the parties was, that he ſhould be * 
tenant for a year. Buller*s Niſi Prius 2 ed. 84. | | 
So if one makes a leaſe for ten years, and ſo from ten years to ten 
ears, during an hundred years, or until an hundred years incurred; 
this is 2 good leaſe for an hundred years. Plow.'272, Bro. Leaſes 49. 
So if one makes à leaſe for three years to three years during the life of 
J. J. in this caſe if livery of ſeiſin be not given, this is a good leaſe 


lows: or ſix years; but if livery be given it is a good leaſe for the life of 
at the .. And if a leafe be made from my death until Anno Domini 1650, 
made his is a good leaſe, Dyer 24. 0 
under A leaſe for one year, and fo for two or three years, or any further 
Ma- erm of years, as leſſor and leſſee ſhall think fit and agree after the expi 
ut the tion of the ſaid term of one year, is a good leaſe for two years, and 


ired ; ler every ſubſequent year begun, is not determinable till that be ended. 
owing 4 pt. ; « þ. 262. or ws * * 8. I demiſ | 
.rpolc. ay to J. S. being in my houſe, Here J. S. iſe to you my houſe 
_ md land fo 12 461 — z this is a good 1 7 <P og 
ze had Win be made. 6 Co. 26. 

If one makes me a leaſe of land until a hundred pounds be paid me, 
ad makes livery of ſeiſin upon it; this is a good leaſe for life deter- 


for life to him if livery of Ada - 


wrong iaable upon the payment of the hundred pounds. But if no liv | 

ſhould de made, it is no good leaſe. 21 A. p has” 

| arden If one makes a leaſe to me for my life, and far four, ten or twenty 

lege! ears after; this is a good leaſe for life ; firſt if livery of ſeiſin be made, Executors. 


ad then a good leaſe for years, for ſo many years as are agreed upon 
erwards, which my executors ſhall have. And fif no livery of (iſo 
ie made, yet it ſeems it is a good leaſe for ſo mauy years aſter my 
enth. Hro. Leaſes 27,51. „ 8 eee 
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Covenant. 


Words. 


If an indenture of leaſe be made between A. of che one part, and B. 
C. and O. of the other part, and therein A. demiſes land to B. To haye 
and to hold to him for eighty years, if B. ſball live ſo long, and if be ie; 
or aliens the premiſes within the term, that then his eſtate. (hall ceaſe; and 
then the leſſor grants the land to C. for to many years of the ſaid tem 
as ſball be then to come after the death or alienation of F. if he lives fh 

this is a good leaſe to B. for ſo many years as he ſhall live of the 
eighty years, but the leaſe to C. after is not good, for the term is ended 
by the death of B. But if the words of the ſecond demiſe be, To hare 
and to hold during the reſiuue of the eighty years, and not during the rej. 
due of the term the ſecond demiſe is good to C. alſo, 1 C. 15 3. Dyer 


2 53. . | 

if one makes me a leaſe for ſixty years if T live ſo long, provided tha 
if I die within the term, that my executors ſhall have it during the ref- 
due of the ſixty years; in this caſe this is a good leaſe for the Rar yean 
determinable upon my death, but not a good leaſe for the reſidue of the 
ſixty years after my death: and yet it may amount to a good covenant 
for that time. 1 6. 145. Dyer 150, 253. | 

A leaſe for years cannot by the agreement of the parties be made to 
the heirs of the leſſre, nor intailed to the heirs of his body; and ther 
fore if a leaſe de made to J. S. and his heirs, or to J. S. and the bein. 
male of his body, yet the executors of J. S. and not his heirs, (hal 
have itz and the executors may ſell the term. 2 Co. 24. 10 Co, 87. 

If A. covenants to levy a fine to B. and his heirs, provided that if be 
pays B. and his heirs ten pounds at the end of thirteen years, that then 
the fine {ball be to the uſe of A. and his heirs; and A. covenants witl 
B. by the ſame deed, that B. his heirs, executors and aſſigns ſhall quietly 
hold the ptemiſes from Michaelmas next for thirteen years, and year! 
from thencefoith for ever, if the ten pounds be not aſd according to tit 
intent; this covenant does not make a good leaſe for the thirteen yea, 
and it is but a covenent. Evans Caſe, Trin. 5 Fac. L. N. 

If one makes a leaſe fot a certain number of years, and it is funde 
agreed that upon ſome contingent the leſſee ſhall have che fce-ſinple 
and livery of ſciſin is given thereupon ; the leaſe for years continues 
good for the time agreed upon. Pla, 272. | | 

If fwo agrec by word that one of them ſhall have ſuch a piece of li 
for twenty years z this is a good and perfect leaſe that is made by tal 
agreement, although they agree to have a writing made of it afterwats; 
for the writing is but the confirmation of it. But if the agreement b. 
chat ſuch a writing ſhall be made, or that a leaſe hail be made of fuc 
a thing between them, and put in writing, ſo that the agreement bu 
reference tothe writing, and implieth an intent not to perfee the agre* 
ment till the writing be made; in this caſe the leaſe is not a perfett leit 
until the writing be made. er Juſtice Jenes at Glouceſter aſſizes. 

Although the moſt uſual and proper making of a leaſe is by the wor 
demiſe, grant, and te farm let, and with an habendum for life or je! 
yet a leaſe may be made by other words ; for whatſoever words wik 
amount to a grant, will amount to a leaſe ; and therefore a leaſe mj * 
made by the words give, betake, or the like, The word Locavit allo u 
a good wotd. And the uſe in the Exchequer is to make leaſes by the 
word Committimus, which is a good word to make a leaſe, Cz, Li.) 
F. V. B. 270. E. Bro. Leaſes 71. 
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d B, And if 4. does but grant and covenant with B. that B. ſhall enjoy 
| bave ſuch a piece of land for twenty years z this is a good leaſe fur twenty 
e dies years. Bro. Leaſes 60. ' 3 . Fare 
3 and It is ſaid to be a general rule, that the word covenant will make a leaſe, 
| term 104gh the word graut be omitted z and much more when the words are 
ves {9 ; bald, enjoy, c. Gilb. Law of Covenant 26. 2 Med. 0. 


So if A. promiſes to B. to ſuffer him to enjoy ſuch a piece of 13 
or twenty yearsz this is a good leaſe for twenty years. Jer Cur B. R. 
Mic. 0. Fac. Naur | al brats ark dt 

Soif 1 licenſes B. to enjoy ſuch a piece of land for twenty years ; 


We ret» 

| 55 his is a good leaſe for twenty years: and therefore it is the common 
ourſe, if a man make a feoffment in fee, or other eftate, upon condition 

ed that hat if ſuch a thing be or be done at ſuch a time, that the feoffor, S. 

ie ref hall re-enter, to the end that the feotfor, Oc. may have the land and 


ontinue in poſſeſſion until that time, to make a covenant that he ſhall 
old and take the profits of the land until that time: and this covenant 
vill make a good leaſe for that time, if che incertainty of the time 
whereunto care muſt be had) do not make it void. And thereforg if A. 
dat gains and ſells his land to B, on condition to re-enter if he pays him 
ne hundred pounds, and B, covenants with A. that he will not take the 
rofics until default of payment, or that A. ſhall take the profits. until 


e bein. 

u, (tal cfult of payment: notwithſtanding this may be a good covenant, yet 
. $1, was go good leaſe. And if the mortgagee covenants with the mort- 
at hör, that he will not take the profits of the land until the day of pay- 
bat thet nent of the money z in this caſe although the time be certain, yet this 
ts with no good leaſe, but a covenant only: and if one gives a bowl, for the 


zuiet holding of one cloſe for three years z it ſeems this is no leaſe in 
aw. 22 by all the Judges, Mic. 20 Fac. & per Juſtice Bridgman, 
Car. B. R. | | 2 


See the opinion of the parliament for bends * covenants both, Stat. 14 
farther liz, c. 11. | 75 

- ſimple 
ontines 


. Of two Leaſes at one Time of the ſame Thing. 
e Ol 12" | 


de bro If a leaſe be made for life or years to A. and after the leſſor make a 
a 00 « eaſe for years to B. regularly this concurrent leaſe to H. is a good leaſe, 
m | fu t leaſt for ſo many years of the ſecond leaſe, as ſhall be to come after 
a * e fill leaſe is determined, according to the agreement; as it the firſt 
0 ages eaſe to A, be for twenty years, and the ſecond leaſe to B. be for thirty 
Pry” ears, and both begin at one time z in this caſe the ſecond leaſe is good 
_ vr the laſt ten years, And yet the reverſion at the common law would 
he _ paſs without the -attornment of the tenant ; and therefore if an 

a. it was reſerved on the firſt leaſe, the ſecond leſſee ſhall not have it 
of aul the firſt leſſee attorned, (but now ſuch attrnment is uſeleſs). But 


i 
_ * the ſecond leaſe be for the ſame or for a leſſer time; as if the firſt 
ao be for twenty years, and the ſecond leaſe be for twenty or ten 
- by ein, to begin at the ſame time theſe ſecond leaſes are for the moſt 


de, 
” lay t void, Phy, 433, 421, 273, 521. G. 155. 4 Co. 58, Bre. 
8 In 


aſe 52, 10. 
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And if the ſecond leaſe be by fine or deed indented, then alſo it will wor 


determine before it be run out, then the ſecond leſſee ſhall have it; au 


In the caſe of Davidſon e dim, Bromley v. Stanley in 4th Burr. 2210. 
the queſtion was, Whether an acceptance of a ſecond leaſe operated azz 
ſurrender of the former leaſe? And it was agreed that the acceptance 
of a ſecond god leafe, will operate as a ſurrender of a former. But 
the reafon does not hold in the caſe of accepting a new void leaſe, ot 


. 


one that the leſſee cannot enjoy. | | 

A diſſerence is taken between leaſes made by matter or record and hy 
writing, and leaſes that are made by word of mouth; for if the ſecond 
leaſe be made by fine, deed indented, or poll, although it be but for the 
ſame or for a leſſer time, and although it be a leaſe of the land itſelf, and 
not of the reverſion, yet it will paſs the rent reſerved upon the firſt lea, 
if the firſt leſſee attorns, and fo alſo it will do without attornment where 
attornment is not needful. But if the ſecond leaſe be made by word a 
mouth, it is otherwiſe, for a reverſion and a rent in this caſe will ng 
paſs' without deed, and therefore a grant by word does not paſs then, 


by: way of eſtoppel, both againſt the leſſor and agaiaſt the leſſee; ſothy 
if che fir leaſe happens by any means, as by ſurrender or otherwiſe, u 


if there be any rent reſerved upon the ſecond leaſe, the leſſee muſt py 
it from the time of making the leaſe. Dyer 58, 356. Flow. 421, 44 
Co. 155. | ; | 

Eftoopels ought to be mutual, otherwiſe neither. party 1s bound by 
them; therefore ifa man takes a leaſe for years of his own lands fromay 
infant or feme-covert by indenture, this works no eſtoppel on either par, 
becauſe the infant or feme by reaſon of their diſability to contract are nn 
eſtopped ; therefore neither ſhall the leſſee be eſtopped, becauſe all eſtop- 
pels ought to be mutual. Cre. Eliz. 37, 371. For the rules reſpeciig 
eſtoppels, Vide Co. Lit. 352. a. Bac. Abr. Leaſes (O). 

And if one makes a leaſe of land to A. for ten years, and after -_ 
a leaſe to B. of the ſame land from Michaelmas next for ten years, 
before Michaelmas the firſt leſſee purchaſes the fee-ſimple, ſo that nos 
by this means his term is drowned z in this caſe the ſecond leaſe ſhall be- 
gin at Michaelmas. Dyer 112. Plow. 432. 

So if one makes a leaſe tp 4. for twenty years, and A. makes a leaſed 
the land to g. for two years, rendering rent, and after A. makes a leit 
for the reſt of the time to C, by deed ; this leaſe, if the leſſee for wi 
years attorns, is a good leaſe of the rent and reverſion z and ſo it is 
without attornment, if there be any conſideration given for it; for thet 
pe. alſo a good leaſe for all the reſt of the term after the two jem 
40. 53. 5H 

80 7 one makes a leaſe to A. for twenty years, if he lives ſo long, er 
dering rent, and after he makes a leaſe to B. by indenture for eighty Jen 
to begin preſently, or grants the reverſion to begin at a, day pal, © 
the like; in all theſe caſes, if the firſt leſſee attorned, the rent wou 
paſs ; but if not, it would be a good leaſe for the land for ſo many oft 
years as ſhall be to come after the firſt leaſe ended. But if the ſecond lei 
be by parol without a deed, the reverſion as a reverſion will not 
the grant will be void if there be nothing elſe to help it. And in a 
where the ſecond leaſe is void, although the firſt leſſee ſurrender bo 
eſtate, or his eſtate ends by condition, yet the ſecond leaſe is not het 
hy made good. But if the ſecond leaſe for years after another Teaſe for 


a 
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5 be made for money, ſo as it may be ſaid to paſs by way of bar · 
toe fate ; this may hap the matter; for in this caſe, althongh it be 
by word only, it may paſs the reverſion and the rent alſo: but in the moſt 
afes it is good for the remainder of the term after tne firſt leaſe ended. 
nd if the ſecond leaſe be to begin after the end of the former leaſe ; in 


db this caſe the former leaſe is no impediment dt all to the validity of the 
— n but the latter leaſe is good notwithſtanding. C1 55+ Plow. 
r the 132, 454+ Hil. 6 Fac. Finch v. Vaughan. Dyer 112. 2 Cz. 35» 36. 
, and | "eres: 8 


of the Commencement, Continuante and End of the Term 
oer Eftate. En es | 


then, WF A leaſe for years may begin at a day to come, as at Michaelmas next; 
* r three or ten years after, or after the death of the leſſor, or of J. S. and 
0 


is 3: good as where it begins preſently. But a leaſe for life of any 
bing 2. 4b a whether it be 1n * or in grant, if it be in eſſe be- 
ore, cannot begin at a day to come. And therefore if a leaſe be made 
endum from Michaelmas next, or from tbe day of the making it, or 
er the death of the leſſor, or after the death of J. S. to the leſſee for 
iſe; this leaſe is not good: But in caſe of a leaſe of land made thus, it 
ſometimes by the livery of ſeiſin. 5 Co. 1. G. Lit. 48. Plex. 256, 


omany * | r N 
er — 1 all leaſes for years, whether they begin in preſenti or in ſuturo muſt 
are 


certain, that is, they muſt have a certain beginning and a certain end- 
vg, and ſo the continuance of the term muſt be certain, other- _ 
iſe they are not good. And yet if the years be certain when the leaſe 
to take effeR in intereſt or poſſeſſion, it is ſufficient ;., for until that 
me it may depend upon an uncertainty, vi. upon a poſſible contingent 
recedent before it begins in poſſeſſion or intereſt, or upon a limitation or 
ondition ſubſequent : but when it is to be reduced to a cerminty _-_ 
contingent precedent, the contingent muſt happen in the lives of the 
arties, And although there appears no certainty of years ;j n the teafe, 
et if by reference to a certainty it may be made certain it is ſufficient. 
certum eft quod certum reddi poteſt. As if 4. ſeiſed of lands in fee grants 
d H. that when B. ſhall pay to A. twenty ſhillings ; that from thence- 
7th he ſhall hold the land for twenty-one years, and after B;. pays twenty 
illings; in this caſe J. ſhall have a good leaſe for twenty-one years, , 
omthenceforth. And if A. grants to B. that if his tenant for life ſhall 
e, that H. ſhall have the land for ten years; this is a food leaſe, And 


00g, fer one makes a leaſe is ears after the death of C. if C. dies within ten 
ty jeu 275; this is a good 214 if C. dies within the ten years; other iſe not. 
l ut if 4, be ſeiſed of land in fee, and leaſe it to B. for ten years, and 
at 


13 agreed between them that B. ſhall, pay to A. an hundted pounds, at | 


ny of * e end of the ſaid ten years, and that if he does ſo, and ſhall pay. the 
cond | 1 4 hundred pounds, and a hundred pounds at the end of every ten years, 
5 * t then the ſaid B. ſtall have a perpetual demiſe and grant of the pre- 
| | 


les from ten years to ten years continually following, extra memtriam 
mum, Sc. although this is 2 good leaſe for the ficlt ten years, yet it 
not * void for all the reſt tor incertainty. Ce. 155. 6 C., 35. G. Lit. 45. 
ö W, v3, 270. <4 7 bent 2 „ 
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And if a leaſe be made to begin from the Nativity of Chriſt, and be 
does not ſay which nativity, as next, Sc. it is void for incertainty. 
Hil. 16 Fac. in Scace'. | | 18 

And yet if a leaſe for years be made of land in leaſe for life, o have 
and to hold from the death of the tenant for life ; this is a good leaſe. 80 
if it be, To have ard to hold from Michaelmas next after the death of the 
tenant forlife, or from Michaelmas next after the determination of the 
eſtate of the tenant for life ; theſe are good leaſes, Plow, 192, 523. 

If a man makes a leaſe from the feaſt of St. Michael, for fo many year, 
as 7. S. ſhall name, if J. S. names a certain term in the life-time of the 
leſſor, it is then à good leaſe by matter ex f, ſacio. So it is of all leaſe 
which are to commence on a condition precedent. 6 C. 35. C. 

So if there be a formerleaſe in being for life or years, and another lei 
for years is made of the land, To have and to hold from the end of the 
former eſtate by ſurrender, forfeiture, or otherwiſe, for twenty years; 
or to have and to hold from the ſurrender, forfeiture, or other determi. 
nation of the former leaſe, if there be any ; and if there be none, fer 
twenty years; theſe and ſuch like leaſes are good, and this commence- 
ment is certain enough. 6 C. 36. 


And if one makes a leaſe to begin after the death of J. S. and continue 


until Michaelmas, which ſhall be Anno Domini 1650, this is a good leaſe, 
Plow. 525. and in 17 Far. B. R. agreed. | | 

If a man has a leaſe of land for an hundred years, and he makes a leaſe 
of this land to another, To have and to hold to him for forty years, to 
begin after his death; this is a good leaſe for the whole forty years, it 
there be ſo many of the hundred years to come at the time of the death of 
the leſſor. But if the leſſor grants the land to another, To have and to 
hold to him for and during all the reſidue of the term of an hundred yes 
that all be to come at the time of the death of the grantor z this is void 
for incertainty. And yet if in this caſe he grants withal, All his eſtate, 
* or all kis term, or all his intereſt in the premiſes of the deed ;“, and 
then ſays, *- To have and to hold the land, Sc. to the grantce forall 
te reſidue of the term of an hundred years that ſhall be to come atthe 
time of hiy death: By this the whole eſtate and intereſt of the gro- 
tor into the land paſſes preſently by the words, in the premiſes of the 
deed. And if in this caſe the leiſee for a hundred years makes a leaſe cl 
the land, To have and to hold after his death for a hundred years ; ths 
will be a geod leaſe for as many of the firſt hundred years as ſhall be to 
come at the time of his death, Lit. f 437. Bro. Grant 154. Ce. 155 
„ 721. T9 83 97 0 

I a man makes a lęaſe for twenty-one years, if J. S. lives ſo long, 


il the coverture between J. S. and D. S. ſhall ſo long continue, or if 7. 
S. ſhall continue to be parſon of Dale ſo long i theſe and ſuch like leaſes 


are good. But if 4, makes a leaſe to B. for ſo many years as A. and J. 
or either of them, ſhall live, not naming any certain number of yea's 
this cannot be a gocd leaſe for years. 80 if the parſon of Dale makes « 
leaſe of his glebe tor ſo many years as he ſhall be parion there; this is 0% 
certain, neither can it be made fo by any means. And yet if a parlon 


ſha!l make a leaſe from three 15 to three years, ſo long as he ſhall be 
or (ix 


parſon ; this is a good leaſe years, if he continues parſon ſo long. 
and for the reſidue void for incertainty. So if I make another a leaſe ot 
land until he be promoted to a benefice z this is no good leaſe for yearn, 
but void for incertainty. Ce. Lit. 45. Plnv. 27. Vide further 1 Mad. 
bo. 1 S.. 651. 1 Ld. Rayn. 737. f 10 
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11 have a rent-charge of twenty pounds per annum, and let i t to no- 
ther until he has levied a hundred pounds; this is a good leaſe for five 


years. But if I have a piece of land of the value of twenty pounds per” 


2nnum, and I make a leaſe of it to another until he ſhall leyy out of the 
proßts thereof a hundred pounds; this is no good leaſe for years, but 
void for iacertainty. 6 (e, 35. 14 H. 8.10. Plæw. 274 | 

If 4. makes a leaſe to B. for ninety-nine years, to begin after the death 
of A. on condition to be avoided upon the doing of divers. aQs by others; 
and after makes another leaſe of the land, habendum after the determina- 
tion or redemption of the former leaſe ; this is a good leaſe, and certain 
enough, Per Juſtice Bri/gmar. | 1 

If 4. makes a leaſe of land to B. for ſo many years as B. bat in the manor of 
Dale, and B. has then a leaſe for ten years of the manor of Dale; this is 
a good leaſe for ten years. But if A. make a leaſe of land until B. upon 
an execution ſhall be ſatisfied the duty for which the execution is ſued t\is 
leaſe is void for incertainty And if a leaſe be made during the minorit 


of J. S. or until J. S. ſball come to the age of twenty-one years; theſe 


are good leaſes ; and if 7, S. dies before he come to his fail age, the leaſe 
is ended. But if a leaſe be made to another until a child that now is in 
his mother's belly ſhall come to the age of cwenty-one years; this leaſe 


is not good, And if a leaſe be made for ſo many years as J. S. ſhall name; 
in this caſe if J. F. names a certain number of years in the life-time of 


the party leſſor, this is a good leaſe. But if a [caſe be made for ſo many 
years as the executor of the lefſor or leſſeę ſhall name; this leaſe is void, 
Plow. 273, 522, 523. V. N. B. 6. N. 14 , 8. 11. 6 C. 35. 

But here obſerve, That in all theſe caſes of incertain leaſes made with 
ſuch limitations as aforeſaid, as until ſuch a thing be done, or ſo long as 


ſuch a thing continues, c. that if livery cf ſeiſin be made upon them, 


they may be good leaſes for life, determinable on theſe contingents, al- 
though they be no good leaſes for years. Plow. 27. 6 Co. 35. 

And in ſome ſpecial cafes aleaſe may be good notwithſtanding ſome 
incertainty in the continuance of it; for a leaſe may ceaſe for a time, and 
revive again z as if tenant in tail makes a leaſe for years, reſerving twenty 
billings, and after takes a wife and dies without iſſue; in this caſe as to 
him in reverſion the leaſe is merely void z but if he endows the wife of 
the tenant in tail of che land, as to the wite, it is revived again. So if 
tenant in tail makes a Jeale tor lifg or years rendering the rent, and dies 


without iſſue, his wife enſeint with a ſun, and he in reverſion enters; in 


tlis caſe as againſt him the leaſe is void; but after the ſon is born, the 
leaſe is good again if it be within the ſtatute. So if tenant in ſee- ſimple 
takes a wife, and then makes a leaſe for years and dies, the-wife is en- 


dowed; in this caſe he thall avoid the laale, but after her deceaſe the | 


leaſe ſhall be in force again, Co, Lit, 46. 10 Ed. 3, 26, 
Ancient] y there were no leaſes for years but what were for ſhort terms, 
which were little regarded z this was the reaſon why if a real action was 


brought againſt the perſon who had the freehold, and a recovery was 


ereupon had, though by covin, yet ache leſſee for years, whoſe eſtate 
was precedent to the Techold, was bound by this recovery, and could 
not falſify till the ſtatute 21 Hl. 8. c. 15. and therefore the leaſes for years 
uſually made being but ſhort, a leaſe was preſumed to have a longer con- 
tinuance than any term; and therefore a deviſe of ſuch a term atter a life 


va void. Will. 574, 575+ 4. poſſeſſeg 
A. pollene 
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A. poſſeſſed for a long term for years, made a leaſe to B. ſor five years, 
and covenanted for himielf and his executors to renew the leaſe at the 
ame rent, and on the ſame covenants, upon the requeſt of H. with- 
in the term; B. died within the term, having laid out a confiderable 
ſum in improvements, and the executors within the term requeſted 4, 
the leſſor to make a new leaſe for fifty years, at the old rent. Lord 
Chancellor decreed leſſor to renew, but not for ſo long as was requeſt- 
ed, but for twenty-one years, that being the uſual term for leaſing, 
2 Will. 196, : g * 


2 


—— 


| Of Forfeiture by Leſſees. 


Where a man makes a leaſe for life or years, upon a condition of re- 

entry for a forfeirure, or that the leaſe ſhall be void if the leſſee aſſigns 

. odr altens it without licence, and afterwards the leſſee ailigns it without 
licence; this is a forfeiture; and ſuch a forfeiture againſt which this 

court cannot relieve, becauſe it is unknown what ſhall be the meaſure of 

the damages; for the court never relieves but in ſuch caſes where it can 

zive ſome compenſation in damages, and where there is ſome rule to be 

1. meaſure of ſuch damages, to avoid being arbitrary. 8, 9 Med. 113, 


Where a Leafe for Life er Years ſpall be void ipſo facto 
by the Death of the Leſſor, or by other Means, or not, 
but voidable by Eniry, &c. and how, 


Leaſes for lives or years are of three natures ; ſome are good in læu, 
ſome awnidable by entry, and ſome vid without entry. 

Of ſuch as are good in low, ſome are good at the common law]; 13 
leaſes made by tenant in fee- ſimple, notwithſtanding they be for longer 
time than three lives or twenty-one years; ſome by ad of parliament, 
as leaſes made by tenant in tail, leaſes made by a Biſhop ſeiſed in fee 
in the right of his church alone without the Chapter, leaſes made by 3 

man ſeiſed in fee-ſimple or fee-tail of land in the right of his wife, to- 
gether with his wife, for twenty-one years or three lives, according to 
ti e Vatures.. ä its nM | 

And of ſuch leaſes as are void alſo, ſome are void at the common lar, 

and that ſometimes in præſenti, as in the caſes before of leaſes for years 

that have no certainty in them, or leaſes for lives made without livery 

8 q (eifin, andthe like. And ſome are void ju ſuture ; as if a tenant 
in tail makes a leaſe for years, warranted or not warranted by the ſta- 
tute, and after dies without iſſue; this leaſe is void as to him in rever- 
ſion or remainder : "_ fatr - primitive ceſſat derivati uus. So if a 
Prebend, Parſon or Vicar, makes a leaſe for years not warranted by the 
ſtatutes ; this is void by the death»of the leſſor, and the ſueceſſor needs 
not make any extry or claim to avoid it. So if a tenant for life makes 2 
_—... leaſe for years, and after dies; in this caſe the leaſe for years 15 void 
be and therefore in all theſe and ſuch like caſes no acceptance of rent after 
will fie fuck leaes, Bog ogkerwil i i in ade of fats for yea 


thou 
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made by Biſhops, altho* they be confirmed by Dean and Chapter; and 
of leaſes made by Deans and Chapters, or tenant in tail, as to their 
ſucceſſors and iffues, when the leaſes are not warranted by the ſtatutes 2- 
and otherwile it is alſo in, the caſes of leaſes for life made by theſe or 
any of the former leſſors; for in all caſes of leaſes for life it muſt be 
avoided by entry, &c. and therefore ſuch leaſes are not void but voida- 
ble, wiz. the leaſes of Biſhops and Deans after their death by their ſuc- 
ceiſors, by the ſtatute law z and leaſes of tenants in tail by their iſſues 
after their death by the common law. And in theſe and ſuch like cafes 
the acceptance of the rent by the iſſue or ſucceſſor will make good the 
leaſe at ſeaſt for their time, Co. Lit. 45. 3 C. 59, n 
If a leaſe be made for years, on condition that upon ſuch a contingent 
it ſwall be void; in this caſe ſo ſoon as the thing happens the leaſe is 
void ip/o facto without any re-entry, Sc. but if a leaſe for life be made on 
ſuch a condition, in this caſe the leſſor muſt enter, Q before the leaſe 
will be void. 3 Co, 65. | 


Vide further Bac. Abr. Leaſes (H). 


What ſhall be Jaid a good Leaſe at Will, or not. 


If one makes a leaſe to another during the will and pleaſure of him 
that lets, or him that takes, or both, (for ſo in effect is every leaſe at 
will); this is a good leaſe at a will. So if one makes a feoffment in fee, 
or leaſe for life, &c, and does not make hvery of ſeiſin, and ſo perfect 
the eſtate, the feoffee or Jeſſee has only an eſtate at will, 

But if a bargain and ſale he made of land, and the ſame is void, or a 
corporation grants land, and the grant is void; by this there is no leaſe 
at will made, 14 H. 8. 12. Co. Lit. 55, 56, 270. 


Vide farther 2 Black). Com. 145. Yin. Abr. Eftate (S. 6.) to (C. c. 8.) 
Com. Lig. Eftates (H). ics 


Of Repairs, &c. by Leſſees.. 


A leaſe was made for a long term of years, and in the leaſe there was 
2 covenant that the lefice ſhould repair; the leſſee makes an under-leaſe 
to J. S. who is in poſſeſſion ; the under-lefſee is not bound by this 
covenant in equity, there being no aſſignment of the term z but the 
proper remedy is againſt the firſt leſſee and his executors, c. If a man 
makes a leaſe rendering rent, and the leſſee aſſigns to an inſolvent = 
the lefſee in equity ſhall be liable to pay the rent. 1 Vern. 87, 88, 

If a leſſee for a long term of years covenants to lay out two hundred 
pounds upon the premiſes within the firſt ten years, and lays out bit 
thirty pounds, and after thirty years of the leaſe are expired, thg leſſor 
brings an action of covenant, and recovers one hundred and fifty pounds 
damages z equity will neither relieve againſt the damage, nor decree the 
money to be now laid out in improvements; for per Lord Chancellor, 

gb the damage ſeems exceſſive, yet the jury were proper ** 
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and to decree it to be laid out now the leaſe is almoſt expired, is not 
proper; for it is probable the leſſee would not be fo careful in laying it 
out in laſting improvements, as he would be were it laid out at firſt, _ 
Vers. 316, 317. ; SH | 
The plaintiff let a farm to the defendant by leaſe at an annual rent, 
and the defendant covenanted, among other things, not to plough any of 
the paſture land; and if he did plough up any part of it, that he would 
pay after the rate of twent * per acre per annum: but the defend. 
ant ploughing up ſome of the paſture, an injunction was moved for. 
The court would not grant any injunQion z and declared, if the de- 
fendant was plaintiff to - relieved againſt paying twenty ſhillings an 
acre for ploughing, they would not relieve him. 2 Fern, 119, 
| Long building leaſes of infants eſtates, where for their benefit, have 
been often decreed by the Court of Chancery. 1bzd. 225. | 


Of Waſte commilted by Leſſees. 


A leſſee for years without impeachment of waſte, remainder to the 

Biſbop of London, upon a bill Code by the Biſhop, was injoined 

from digging the ground for brick. /d. 527, | | 
Leſſee for years without waſte, cannot pull down an houſe, or the 

2 — are a defence or ornament to the houſe, but may open mines. 
"ill, 528, a 


Of Leaſe and Releaſe, 


A CONVEYANCE by leaſe and releaſe is where the perſan who 
conveys the lands or tenements, firſt makes a /eaſe or bargain and 
ſale for a year of the premiſes to the perſon to whom the ſame are to 
be conveyed, to the intent that the leſſee may be in the actual poſſeſſion 
of the premiſes, and may be thereby enabled to take a grant and releaſe 
of the inheritance by virtue of the ſtatute 27 H. 8. c. 10. for transferring 
uſes into poſſethon, to the uſe of himſelf, his heirs and aſſigns for ever; 
and then a releaſe, uſually dated the next day, is executed. ö 

A leaſe and releaſe are but one conveyance, and in the nature of one 
deed. Mod, 252: | | 

Leaſe and rcleaſe is now become the moſt common conveyance of 
lands, It amounts to a feofſment; for by the ſaid ſtatute the %. are 
transferred into the poſſeſſizn, ſo that thereby the place of livery cf ſeifen 
is ſupplied ; which indecd faves much trouble, eſpecially when the bar- 
gainor, Oc, lives at. a diſtance from the ptemiſes: in which caſe a letter 
of attorney to make livery was obliged to be made, otherwiſe the bar- 
gainop, Sc, was to deliver ſeiſin in perſon, 2 | 
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Things requiſite ina Leaſe {or Bargain and Sale or a 


Firſt, Things with Reſpe#t to the Conſideration. - 


It is requiſite, and the uſual and beſt way, to mention a conſideration 
of money, as five ſhillings, or ſome other ſmall ſum, though it be never 

id; for it was a queſtion upon a leaſe for a year made by the words 
demiſe, grant and 4 farm let, rendering a pepper-corn rent, whether the 
releaſe could operate upon it? And it was objected, that the releaſe 
was void, becauſe there was no entry found, nor any conſideration to 
raiſe an uſe, it being but a pepper-corn which is not ſufficient, for 
it is to be paid out of the profits 7 the land. Chief Juſtice North at firſt 
ſaid, the reſervation ſeemed to him not to be ſufficient to raiſe an uſe, 
becauſe the uſe muſt be raiſed out of the land, and united to it before a 


rent can reſult out of it. But Windham Juſt. was of opinion, that the 


reſervation, though but a pepper-corn, would raiſe an uſe. And after 


time taken to adviſe, judgment was given, that the word grant would 


make the land paſs by way of uſe; that the reſervation of a pepper- 


corn is a good conſideration to raiſe an uſe to ſupport a recovery. Alſo 


that this leaſe being within the ſtatute of uſes, there needs be no actual 


entry to make the leſſee capable of the releaſe ; for by virtue of the ſta- 


tute he ſhall be adjudged to be in actual poſſeiſion. 2 Mad. 282, 253. 
If the words bargain and ſell, in conſideration of money, be in a 


leaſe z or if in conſideration of money he does demiſe, &c. there an uſe. 


will ariſe by the ſtatute of uſes, But if it be only rendering rent out of 
the land, that ſeems not to be a ſufficient conſideration to raiſe an uſe, 
Mad. 262, 266. £ 0 | 


Secondly, With Reſpeft ts the Eflate and 222 


The perſon who makes the bargain and ſale for a year, muſt be in the 
actual poſſeſſion at the time of the ſale. 

But if he has not the poſſeſſion beſore the ſale, he muſt enter upon the 
land, and ſeal and deliver the deed upon the land to the bargainee z and 


this puts the bargainee into poſſeſſion, Vide Carter 161, Cre. Eliz. 


483, 446, 447. Daliſm 81. Lew. 47, 270, 271, 272. 1 
And if a man is ſeiſed in fee, and makes a leaſe for years, unleſs he 
gives poſſeſſion, and the leſſee enters, he muſt raiſe an uſe. Mod. 263. 
Upon a leaſe for a year, it being within the ſtatute of uſes, there 1s 
no need of an actual entry to make the leſſee capable of taking the re- 
leaſe ; for by the ſaid ſtatute he is deemed in actual poſſeſſion. 2 Mod, 
252, 28 3. 8 2 1 ä 
If a baſe for years be made, without any conſideration of money, 
the leſſee has not any eſtate till entry; for before entry he has but an 
intereſſe termini, bd tho pPaſſeſfen. Co. Lit. 278. 4. 46. 6. ; 


. 
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Neither has the leſſor any reverſion till the lefſee's entry; nor will a 
releaſe to him, which enures by way of enlarging an eſtate, operate 


without a poſſeſſion ; for before a poſſeſſion there is no reverſion. Cy, 


Lit. 210. 4. Co. Fac, 169. pl. g. 

By a bargain and ſale of the reverſion and rewer/ions, remainder and 
remainders, rents, iſſues and profits, c. the bargainee, by virtue of 
the ſtatute of uſes, becomes poſſeſſed, 2 Co.'35: 6. (it being a term) 
without any attornment, and he may without attornment diſtrai or 


bring an action of debt for rent. Vaugb. 51. 8 G. 93. 6. 94. 4. 
Thirdly, With Reſpect to Inrolment. 


There needs no inrolment of a bargain and ſale for years, that exe- 
cutes by the ſtatute without it. 2 Co. 35. 6. 36. 4. 8 Co. 93. 2 Roll, 
Abr. 204. 17 Vin. 172. „ e wo | 


Things requifite in the Releaſe. 
Firſt, With Reſpe#t to the Conſideration. 


A releaſe will operate without a conſideration, but it is convenient to 
ut a valuable conſideration in, as money, or love and affeQtion, or mar- 
riage, &c. for ſince the ſtatutes of 13 Eliz. c. 5. and 27 Elie, c. 4. 
againſt fraudulent conveyances, if a man makes a voluntary feoffment, 
or other conveyance, without good conſideration, it ſhall be fraudulent 
againſt a purchaſor for a real conſideration, or a mortgagee, a judgment 
or ſtatute-creditor, for good conſideration. 5 
But it ſhall be good againſt the party, his executors, adminiſtrators, 
UW. Cre. Fac. 271. pl. 3. | 


Secondly, With Reſpect to the Eflate and Poſſeſſion. 


It has been the great wiſdom and prudence of the ſages of our law to 
provide, that no poſſibility, right, title or choſe in action, may be 
granted or aſſigned to ſtrangers, for that would make a multiplicity of 
iuite, and great oppreſſion to the people ; neither can they be transferred 
by act in law z but all rights, titles and actions may, by the prudence 

or the 7 


and policy of the law, be releaſed to the tertenant, on of his 


repoſe and quiet, and for avoidance of contentions and ſuits. 10 Ce. 


. 
Wherever a releaſe is made, it is abſolutely neceſſaty that the releaſce 
be in poſſeſſion of ſome eſtate at the time of the releaſe. Lit. Q 447+ 
1. He who makes a releaſe of lands muſt have an eſtate in himſelf, out 
of which the eſtate may be derived to the releaſee, ö 
2. The releaſee mutt have an eſtate in poſſeſſion in deed or in la w, in 
the laid whereof the releaſe is made, as a foundation for the releaſe. 
3. There muſt be privity of eſtate between the releaſor and —_— 
4 


* 
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4. And there muſt be.ſufhcient words in law, not only to make the i 
releaſe, but alio to create and raiſe a new eſtate, or the releaſe will not 
be ood, Co. Lit. 271. 4 | | 
If a man occupies as tenant at ſufferance, a releaſe will not enure to 
kim for want of privity. Lit. $ 461, : x 
His being tenant at ſufferance is not good to veſt any-eſtate in him for 
want of privity between them; and à feleaſe to him, as to him who had 
the reverſion, 1s void, becauſe he had not any poſſeſſion, there being 
no eſtate in him; and an eſtate cannot be veſted in him in reverſion by 
this means; for if tenant. for life releaſes to him in the reverſion; it is 
void by way of releaſe: and it cannot pals as a ſurrender for want of 
| apt words. Cro. Elis. 21, Dyer 251. | N 
But where a man is in poſſeſſion by virtue of a leaſe at will, there a 
releaſe ſhall operate by reaſon of the privity between the parties. And 
it is vain to make an eſtate by livery of ſeiſin to another Ho has poſſeſ- 
ſion before. Lit. 461, 462. | 4 'L | 


x 


a 


Thirdly, With Reſpec to the Words in a Releaſe. 


If I let land for life or years, and releaſe. all the right I have without 
the word heirs, this at the common law is but an eſtate for life; but if I 
releaſe to him and his Heir, or to him and the heirs of his body, then 
this is an inheritance. Lit, & 465. "x 


Fourthly, With Reſpe to Recitals, the Uſer, Conditions, Difea- 
ances, Warranties and Covenants. N 


A releaſe may have one or more recitals in it (which is moſt com- 
monly the cake) yet it is good without any. 

If the words, To the only uſe and behoof of the ſaid A. B. and his heirs 
and aſſigns fer ever, or ſuch like words, are not in the releaſe, then the 
eſtate executes by the ſtatute of uſes, and the truſt is void. 

Where no uſe is declared, it is to the uſe of the releaſor and his heirs. 
Where a releaſe is made to A. B. his heirs and aſſigns for ever, to the 
only »ſe and behoof of the releaſee, his heirs and aſſigns for ever, in | | 
truſt for the ſaid C. D. (which ſaid C. D. muſt be a party to the deed, * 
and a conſideration of five ſhillings to be paid by the releaſee, and the | 
purchaſe-money declared to be paid by C. D. the ceftuy que truſt) if theſe 
words are not in the deed, then the eſtate executes by the ſtatute of uſes, 

and the truſt is void. 

In caſe of leaſe and releaſe to make a tenant to the precipe in a com- 
mon recovery, if the releaſe is made to the tenant and his heirs: it muſt 
alſo be to the uſe of him, his beirs and aſſigns for ever ; for the releaſee 
muſt be abſolute tenant of the freehold. 

A releaſe that enures by way of paſſing away an eſtate, &c. may be 
made upon condition, or with a defeaſangez ſo as the condition be con- 
tained in the releaſe, or delivered at the ſame time with it. Co. Lit. 


236, 
And. 
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And although there may be warranties, covenants, and ſuch additions 


in releaſes, (which is uſually the caſe), yet they are good without 


Of ſetting afide a Leaſe and Releaſe, '&Cc. 


7 Deviſed lands to J. S. and his heirs, but the will was defeQively 
executed, and afterwards the heir at law, in confideration of one 
hundred guineas paid him by J. S. the devifee, by deed, reciting that 
this will was duly executed, releaſed to the deviſee all his right to the 
eltate deviſed ; and after that, there being debts appointed by the will 
to be paid, the deviſee told the heir, that it would facilitate the raiſing 
of the money for the payment of the debts, if he (the heir) would- join 
in 2 leaſe and releaſe of the deviſed . premiſes z and thereupon, for tift 
guineas more paid to the heir, he, together with the deviſee, by leaſe 
and releaſe convey the premiſes to F. N. and his heirs, in conſideration 
of four thouſand pounds mentioned to be paid by J. N. and a receipt 
was gi ven; but in truth this purchaſe-money was not paid, but J. A. 
was only a truſtee for J. S. The court ſet aſide the leaſe and releaſe, 
upon payment of the one hundred and fifty guineas and intereſt ; and 


aid, either ſuppreſſio weri, or ſuggeſiio falfi, is a good reaſon to ſet 


aſide any releaſe or conveyance; and that to recite in a deed (as in this 
caſe) that the will was duly executed, when it was not, is ſugge/tio falf, - 
and to conceal from the heir (as here) that the will was not duly exe- 
cuted, is ſuppreſſio veri. Will. 239, 240, 727. 
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Of Mortgages. 


| What a Mortgage is. 


MORTGAGE. is a pawn or conveyance, for ſecuring the phy- 
ment of money borrowed and intereſt, of all one's right or title 
in lands or goods, on condition to be void on payment of the principal 
and intereſt at the day appointed. | | 
He who mortgages or pawns is called the wo. 
he to whom the mortgage or pawn is made is 
pawnee, or tenant in mortgage. FI C | n 
The word mortgage is derived of two French words, mort, i. e. mor- 
tuum, and gage, i. e. valium, or pignus. And it is called in Latin mer- 
tum vadium, or mortgagium. Co. Lit. 205. a. 3 
A mertgage. is ſo called for two reaſons, the firſt (according tò Lit. . 
332.) is becauſe it is doubtful whether the feoffor will pay the mortgage» 
money at the day limi: d, and if he does not pay, then the land pled 
upon condition is taken from him for ever, (Note, Littleton caunat here 
mean that the mortgagee ſball baue a greater eſlate in thè land than the 
mrtgagor had, but that he ſball have the like, thetber in fee, for life or 
years) and ſo dead to him upon condition, &c. And if he pays the mo- 
ney, then the pledge is dead as to the tenant, Qc. 
And the ſecond reaſon it is ſo called, is to diſtinguiſh it from that 
which is called wivum radium, Vivum autem dicitus vadium, quia nnn- 


r or pawnor, and 
the mortgagee or 


* 


quam nuritur ex aliqua parte, quid ex ſuis proventibus acguiratur. As if a 


man-borrows one hundred pounds of another, and makes an eſtate of 
land to him until he has received the ſaid ſum of the iſſues and profits 
of the land, fo that as iu this caſe neither money nor land dies, or is loſt, 
and therefore is called wivum vadium. Co. Lit. 205, | 

All pledges of land are commonly called mortgages, though impro- 
perly, as appears by what is ſaid before; for plates of land ate eichet 
ri vum Tadium, Or mortuum vadium, 4 . 

Ia the fir cafe the pawnee is let into the receipts and profits of the 
eſtate till the money is paid. 
And in the latter caſe, which is more common, the mortgagor holds 
the lands; and if failure of payment be made, and the mortgagee en- 
ters into the lands, yet the' mortgagor has an equity of redemption in 
the con of Chancery, and may call the mortgagee to an account for 
the profits, 

But when the mortgagor holds the lands, and the money is not paid 


it the day, he may bring his bill to forecloſe the equity of redemption. 


A mortgage is the ſame thing as the petbeca of the civilians, and may 
be defined a pledging of lands or other immoveable thing for money lent 
in ſuch manner that the profit or «/u/rudus of the thing pledged remains 
with the debtor till ſuch time as default is made in payment of the mo- 
ney at the time appointed. Abr, Ca. Eg. 310, 311. | 

A mortgage is but a revocation pro tante. 2 2 Raym. 968. 


Vide further Att. 457, 520. 2 fil. 2, 5 35 roy, 331 435. c 
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How a Mertgage is made. 


It is Nr made by a leaſe for a long term of years, by leaſe and 
i 


releaſe, by aſſignment, bargain. or bill of ſale, Qc. 
A mortgage =_ be made without a covenant or bond for payment of 
| the money. Will. 20. | 3 
7 ; Vide 2 Burr. 941. | 
Ii hat fball be a good Mortgage. 


If A. agrees for a. valuable conſideration to convey lands to J. S. and 
afterwards makes a mortgage for a valuable conſideration and without 
notice, the mortgagee hold his mortgage againft the intended pur- 
chaſers, Will. 277. 

Where a firſt mortgagee is a witneſs to a ſecond mortgage, though 
there is no actual root of his knowing the contents thereof, yet ſince 
the preſumption is that he might have known. the fame, this ſhall poft- 
pone him. ill. 394. 5 | 

It is a general rule in Chancery, that once a mortgage, and always a 


mortgage. 


| What ſball affeF a ſecond Mortgage, or not. 


It has been held that if a prior mortgagee conceals and denies hi 
mortgage to 1 ſecond mort 1 ** ” ** the money, the eſtate in 

uity ſhall ſtand charged in the place for the ſecond mortgagee's 
Abt. Rep. Time 3 2 Vern. 554. | wh 

Where the firſt mortgagee is awitnels to the ſecond mortgage, though 


| it does not appear that he actually knew the contents of the ſecond 


mortgage ; yet ſince the preſumption is that he might have known the 
ſame, this give a preference to the ſecond mortgage. 2 Will. 


4. 

"If a man lends money on a mortgage, and the ſcrivener who was in- 
truſted to draw the mortgage deed had notice of a prior mortgage, this 
notice ſhall affect the ſecond mortgagee. 2 Vern. 574. 

A. mortgaged a great part of his eſtate for fifty pounds, and aſter- 


| wards. became a lunatick, and his committee transferred this mortgage 


and took up four hundred pounds more upon it; and Lord Chancellor 
declared the mortgage ſhould ſtand as a ſecurity for the fifty pousds 


| only. Vern. 262. 


What ſball be taken as a new Mortgage. 


An old mortgage aſſigned to another ought to be taken as a new mort- 
gage, but no aſſignee of a mortgage ſhall be in a better condition than 


the 
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Rep. 7, tan. Ca. 218. 0 | 
A ſecond mortgage of land has been decreed where a former was bad 


and defecti ve, the land being ſtill chargeable with the debt in equity, 


Rep. Time Finch 29. 2 Vern. 554. 


Of uſurious Mortgages. 


Hazardous bargains are not always ſet aſide in a court of equity, for 


they may be fairz and it is only upon the circumſtances of fraud, or 
being extremely unreaſonable, that they can be overthrown, But bar- 


gains of this kind will be aſſiſted in equity, tho? there are not ſufficient 
grounds to ſet them quite afide. Vide Vers. 271. 2 Chan, Ca. 136, 
137. 2 Vern. 18. f | EF 
* * the party who comes to be relieved muſt reſtore the 
money paid, &c, according to that maxim in equity, he who would have 
uity muſt do equity, A perſon intitled to an eſtate after tlie death of two 
old lives, took three hundred and thirty pounds to pay ſeven hundred 
pounds when the lives ſhould die, and the eſtate fell, and mortgaged the 
eſtates by way of ſecurity : no relief was had againſt this bargain, 
though both the lives died in two years. And the lord keeper ſaid, Sup- 
poſe theſe lives had lived never ſo long, could the other party have re- 
lief in equity? No; there is no precedent for it. 1 Fern. Rep. 141, 


142. | | 

P. being poſſeſſed of a reverſionary term for thirty-ſix years, to com- 
mence in the year 1700, of the value of about two hundred pounds 
per annum when the eſtate ſhould fall, in the year 1683, borrowed of D. 
two hundred pounds, as a ſecurity for which P. aſſigned his term to D. 
defeaſanced to be void on payment of forty pounds per ann. for eight 
years, P. brought his bill to redeem, paying principal, intereſt and 
colts z and the defendant inſiſted on the benefit of his bargain, having 
lent his money on ſuch a remote reverſion. The court decreed a redem 
tion on payment of the two hundred pounds, with ſimple intereſt ac ſix 
pounds per Cent, becauſe the ſecurity is as uſurious and againſt conſci- 
ence. 2 Fern. 402. | | | 


Vide 2 Burr. Rep. 716. 2 Ath, Rep. 393. | 
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O buying in old Incumbrances to protec! Mortgages. 
There was firſt, ſecond and third:moregagees, who had all lent thei 


money without notice; the third mortgagee, hearing of the two former 
ſecurities, buys in the firſt incumbrance, wiz. a judgment that was fa. 
tisfied, and he was allowed the benefit of it to protect his own ſecurity, 
though it was ſtrongly inſiſted to be againſt conſcience, and contrary to 
. This point was ſeitled in the caſe of Marſb and Lee, wherein 
the court decreed that a morigagee may protect his mortgage by getting 
in an old incumbrance, though nothing be due on it. Vern. Rep. 18), 
188. Chan. Ca. 162. 2 Vent. 387. Hard. 175 | 

A mortgagee buying in a ö N ſecurity of the lands contained in 
his mortgage, and other lands, ſhall hold againſt a middle mortgagee of 
thoſe lands till all due on both ſecurities be paid and ſatisfied. Chun, 
Ca. 201, 202. | | 

But when only part of the lands are mortgaged to the ' firſt, and the 
whole to the ſecond, and after to the third, it the third mortgagee buys 
in the firſt title, it ſhall protect only that part which is firſt in mortgage. 
2 Vent. 339. $$ | 

So a puichaſer or mortgagee coming in upon a valuable conſideration 
without notice, and then purchaſing in a precedent incumbrance, ſhall 
protect his eſtate againſt any;perion that has a motigage ſublequent to 
che firſt, though before the laſt mortgage; and though he purchaſed in 
the incumbrance aſter notice of a ſecond womecfe, 2 Vent. 339. 

In theſe caſes a bill may be brought to compel the middle mortgage: 
to redeem, or be forecloſed if he does not pay off both ſecurities. 

If a man lends fix hundred pounds on a mortgage, and afterwards dif- 
covering that the eſtate is premort to J. S. he gets in an old ſatiſ- 
fied incumbrance, and brings his bill againſt J. S. to redeem or before- 
Cloſed, he needs not prove the actual payment of any money for ſuch 
precedent incumbrance, the having the deed or an acquittance being ſuf- 
78 although it is objected that J. S. is equally a purchaſer with hin. 
2 F ern, 279. bY l 

If a 2 mort gage or ſtatute be brought in, pending a bill brought 
by A. againſt the mortgagor, and B. who buys in ſuch precedent'ftatute 
or mortgage to foreclole, though this. purchaſe be pendente lite, yet it wil 
protect B. he being at liberty to do what he can for his own ſecurity. 
2 Vern, 29. See Med. (a. in Law and 1g. 153. 

But wWhete 4. made a mortgage to B. and afterwards a commiſſion of 
bankruptcy was taken out againſt him, and the commiſſioners made an 
alignment of the eſtates, and then C. lent the bankrupt two thouſand 
pounds on a ſecond mortgage having no notice of the firſt, though be 
afterwards got in the firſt mortgage; yet it was held by two lords com- 
miſſioners againſt one, that this prior mortgage ſbould not protect the 
mortgage ſubſequent to the bankruptcy, for every one is bound to take 
notice of a commiſſion of bankruptcy. 2 Vern, 157, 166. 

And though a purchaſer or mortgagee may buy in an incumbrance, 


s or lay hold on any plank to protect himſelf ; yer i: ſhall not protect 


himſelf by the taking the conveyance from a truſtee after he had . 
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of I the cruſt, for by Arne. ſuch a conveyance he 2 the truſtee 

himſelf, 2 Vern. 271. 

: Third mortgagee buying the firſt thould be prior. LN Ia. 
5g. 


To whom EEE Maney fiat! de paid an Death e 
gagee, and 10 whom "Meas foal deje 


All mortgages ought to be look” on as part of the efoun) oat, | 
and on the death of the mortgagee the money ſhall be paid to the execu- 
tor, © Becauſe the mortgage money came firſt out of the perſonal eſtate, 
« and therefore ſhould return thither again” except the mortgagee in his 
lifetime or by his laſt wilt do otherwiſe declare and dif] * Pg the ſame. 
Chan. Ca. 286. n is > 

A forfeited mortgage in fee has been decreed to perſonal eſtate, and 


Mort. 
4. 


to belong to the executor —— not to the heir. Chan. Rep. 203. Vern. 


12. 
' But where a mortgage in fee was deviſed to daughters and their heirs, 


Sc. the court held thar although it was a mortgage as between the 
mortgagor and mortgagee, yet the teftator's intent was, that it:ſhould paſs 
to his daughters as a real eſtate to them and their heirs, . — 
ſonal eſtate, and ſo decreed it to deſcend, Viern. 5B2, 583. 


So where mortgagee” in fee entered -for a forſeiture, aud 3 
he N | 


years enjoyment ſold the land to J. S. and his heirs ; per 
1hall not be looked on to be a "hae in the hands of J. S. to make it 
part of his perſonal eſtate, but ag mare of: ; Peep tony Fern. 


Rep. 271. 
Fhere Marigage Money is preſumed to be | ſit 


Mortgage .m fhall be prefumed to be ſatisfed on 1 mort- 
gage, Where the lands go into other hands by 7 Pcs — 
1s given of the mortgage, c. and the deed of mortgage ſball be deli- 
vered up and cancelled. Alſo relief has been given in equity aguinſt an 
old mortgage where. no. demand was made upon it in 40 years, and the 
mortgagor decreed to hold the lands and a vacat to be GEM the i; in 
ralmeng of W Chan. Rep. 105, 106. * 
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How Morigagee muſt be ſatisfied where the Premiſes fall ſbort. 


Plaintiff lent a ſum of money on the mortgage of ſome houſes, and had 


a bond for payment of the money; afterwards he lent a further ſum on 


cipal and intereſt, and pai 


the equity of redemption, and had a bond for that likewiſe z afterwardz 
the mortgagor became a bankrupt, and by ſome accident the value of the 
houſes ſunk ſo much that they were not ſufficient to raiſe the firſt money 
lent: a bill was brought to have them ſold, and that as to ſo much a 
they fall ſhort to anſwer the firſt mortg2ge-money, the mortgagee might 
come in upon his bond as a creditor : whereupon it was ſo decreed ; and 
as to the other ſum lent upon the equity which was worth nothing, it 
muſt ſtand ſingly upon the bond, Abr. Ca. Eg. 312. 


In what Order Mortgages, Fudgments „c. are to be paid. 


Mortgages have been decreed to be paid to creditors before judgments 
and recognizances, Qc. but on appeal to the lords, it was adjudged that 
mortgages ſhould not be preferred to other real incumbrances z but mon- 
gages, judgments, ſtatutes, &c. ſhould take place and be paid according 


to priority. 2 Vern. 525. 
If1 


ands are deviſed in truſt to pay mortgages. in the firſt place, and 
then legacies, and the truſtee is made executor, who | mortgages the 
lands to pay other debts, the laſt mortgage ſhall be paid before the leg 
Cles. 


What ſpall be accounted Pr incipal, | and what Intereſt, and 
what ſball carry Intereſt, and what the Mortgagee is ar- 
' | countable for. ina” 0 ibn? | 


A mortgagee had affigned his mortgage, and the queſtion was, if what 
was really due to the mortgagee, when he made his aſſignment for prin- 

id him by the aſſignee, ſhould be talen as prin- 
cipal, or ſomuch only as the mortgagee firſt lent? upon which jt was 


_ decreed, that all ay paid by the aſſignee which was due to 


the mortgagee, ſhould be principal from the time of the aſſignment, but 
the account between the =}. ll and aſſignee was not to conclude the 
8 


mortgagor. Chan. Ca. 67, 
Where a mortgagor ſigns an account, whereby ſo much is admitted to 


de due for intereſt, this will not carry intereſt, unleſs the mortgagor b) 


=_ letter or writing under his hand agrees to make it princi Will. 
2 apportions intereſt due upon a mortgage. 2 Will. 196, 

If a mortgage be twenty years old, it is generally ſaid, that the mort- 
gagee ſhall have no intereſt on intereſt in equity z but in the caſe of Heu- 


ard and Harris, the lord keeper was of opinion, and accordingly de- 
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creed that as to ſo much intereſt as was reſerved in the deed of mort=. 


e, being ſixty pounds a year payable for one thouſand pounds prin 
Coal . that ſhould be accounted principal and catry intereſt, be- 
cauſe it being aſcertained by the deed, action of debt would lie for it, + 
and therefore there ought to be damages for non-payment, Vern. 194, 


195, — Ae 
I is a rule that a mortgagee of a mortgage forfeited ſhall have intereſt 
for his intereſt, and ſhall be only accountable for what profits he has re- 
ceived, and not for what he might have received except there were fraud 
and it was always the rule that the mortgagee aſſigning, the aſſignee ſhall 

have intereſt for the intereſt then due. Chan. Ca. 258.” 

J. S. mortgaged his eſtate to the plaintiff, and died, leaving the defen- 
dant his daughter and heir who was an infant, and had — to ſubſiſt 
on but the rents of the mortgaged eſtate ; and the intereſt being ſuffered to 
run inarrear, the plaintiff threatened to enter on the eſtate unleſs his intereſt 
might be made principal; upon which the defendant's mother with the 
privity of her neareſt relations ſtated the account, and the defendant her- 
ſelf (who was then near of age) ſigned it; and the account being admit- 
ted to be fair, it was held, that though regularly intereſt ſhould not carry 
intereſt, yet that in ſome caſes and upon ſome circumſtances it would be 
injuſtice if intereſt ſhould not be made principal, and the rather in this 
caſe, becauſe it was for the infant's benefit, who without diſagreement 
would have been deſtitute of ſubſiſtence. Abr. Ca. Eg. 287. 

But if a mortgage be forfeited, and the mortgagee refuſes to receive his 
money due from the mortgagor on tender, he ſhall loſe his intereſt from 
the time of the tender. Chan. Ca, 29. 8 en e 

In the caſe of Benafons v. Rybot, 3 Burr. Rep. 1374. Lord Mansfield 
ſay? there is a diſtinction in the court of Chancery, That if 5 per cent. 
be reſerved for intereſt on a mortgage, with a condition to accept four pounds 
if punctaally paid, this condition muſt be ſtriꝭ ly performed, and the deb- 
tor ſhail not have relief in equity after the day of payment is elapſed, 
becauſe the one per cent, was to be abated upon a condition which is not 

perſormed. But if four per cent. be reſerved with an agreement, that if 
the four be not paid punQually at the day, the mortgagee (hall have five, 
that will be conſidered as à penalty' added, and the court of equity vill in 
ſuch caſe relieve againſt it; ge" : 


By Stat. 4 & 5 N. & M. c. 16,F4. itis enatteg, That if it ſo happens 
there be more than one mortgage at the ſame time made by any perion or 
perſons, to any perſon or perſihs, of the ſame lands and tenements, the 
tevetal late or under mortgagees, his, her, or their heirs, executors, 
adminiſtrators or atiigns, ſhall have power to'fegeem any former mort- 
gage or mortgages, upon payment of the ptinꝭipal debt, intereſt, and 
colts of ſuit to the prior mortgagee or mortga gees, his, her, or their heirs, 
executors, 2 or afligns ; any thing therein contained to the 
contrary thereof in any wiſe notwithſtanding. BREE 

A bill was exhibited by the creditors of a mortgagor to have cke eſtate 
ſold for the payment of their debts, pending which ſuit the * | 
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obtaĩned a decree to forecloſe the mortgagor of the equity of redemption: 


decreed that the creditor ſhould redeem upon * > -wory of the principal 

intereſt and coſts to the mortgagee. 8, ꝙ Med. 153. 

A ſecond —__— may reedem the firſt mortgage z alſo creditors on 
ents, | 6c. have been decreed to redeem mortgages towards ſatiſ- 

faction of their debts. 2 C5. Rep. 396. | 


One who comes in by a voluntary conveyance may redeem à mort- 


gage. Vern. 193. 
Admitted he who comes to redeem a mortgage muſt ſhew a title, 


Vern, 182. 


If a man enters into a bond in which he binds himſelf and his heirs, and 
dies, leaving a real eſtate to deſcend to his heir, ſubje& to a mortgage 
for years, and the heir ſells the equity of redemption, the abligee cannot 
N the mortgage without firſt having a judgment at law. Abr. Ca. 

3g. 5 

20 es x bond to his intended wife to leave her one thouſand pounds 
if he ſurvive him; the marriage was had, and A. died, leaving a free- 
hold and copyhold eftate in mortgage ; and it was held, that the wife 


ſbould redeem both eftates, and hold over till ſhe was ſatis ed. 2 Vern. 280. 


dere one of two Things morig aged, or Marigage and Bond 


cannot be redeemed without the other. 


If A. mortgages his tenement for two hundred pounds to B. and after- 
wards mortgages bis manor of C. to B. likewife for three hundred pounds, 
the firſt mortgage being deficient in point of value, it was held, thateif 
A. will redeem one, he muſt bath. 2 Vern. 286. y 

Where there is a debt ſecured by mortgage, and likewiſe a bond deht, 
the mortgagor or his heir ſhall not be admitted to redeem the mortgage 
without paying the bond debt too, if the heir be bound, 2 Chan. Rep. 
23. Vern. 244. 2 Vern i757. Abr. Ca. Eq. 314. But fee 2 Str. 
1107. Anar, 3410. | wy | 1 

And if a man makes two mortgages of ſeveral lands and dies, and one 
of the mortgages is of an intailed eſtate, or deficient in value, the heir 
of the mortgagꝭr ſhall not redeem one without redeeming the other, 
2 Vern. Rep. 20). | 


Of what a Bill in Equity may or may not be to redeem. 


A bill in equity will not lie to redeem a mortgage of chambers in the 
inns of court, but the plaintiff muſt apply to the Bench or to the Judges 
of the Society z ſecus if on application to the Bench they refer the plain- 
tiff to his remedy in equity. ill. 511. | 


IV here a new Term is ſub jc to the old Redemption. 


One poſſeſſed of a renewable term mortgages it to J. S. who gains 2 
new term from the original landlord, to commence after the old one; this 
new term {hall be ſubject to the old equity of redemption, Will. 51 4 
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In what Time Redemption muſt. le made... 


No clauſe can confine the equity of redemption of a mortgage; tothe 
life-cime of the mortgagor, or to him and the heirs-male, or the heirs only 
of his body. © Hill, 269. Th 

The plaintiff*s grandfather in 1686, mortgaged the eſtate in queſtion, 
about ten pounds per Ann, for ſecuring one hundred pounds in 1696 
this mortgage was aſſigned to defendant, who was let into poſſeſſion, and 
continued ſo ever ſince; and is now about ninet years old: the mort- - * 
gagor died ſeveral — ſince, leaving the plaintiff's father his eldeſt ſon 
of full age, who likewiſe died in 1714, leaving the plaintiff his ſon and 
heir then about twelve years of age, who brought his bill, for a redemp- 
tion, but was diſmiſſed: and the Lord Chancellor ardered it to be en- 
tered down as one of the reaſons for diſmiſſing the bill, that the plaintiff 
had no remedy by eje&tment at law to recover the poſſeſſion, being bar- 
red by the ſtatute of limitations, and he thought that a reaſonable ground 
for this court to follow as to the redemption in equity. Abr. Ca. Eg. 315. 

But ſee the firſt of Mill. Rep. 271. where if a mortgage was made ne- 
ver ſo many years ſince, yet if the mortgagor, and thoſe-claiming under 
bim, had continued to pay intereſt, the length of time was in ſuch caſe 
no ohjection to the right of redemption, See Abr. Ca, 313, 314, 317+ 

No agreement in à mortgage can make it itredeemable in equity, as 
aſter the death of the mortgagor, Ge. Gs | 

And where a mortgage was made redeemable during the mortgagor's 
life only, the Lord Chancellor decreed that the heir ſhould. redeem, 8 
Ch, Rep. 127, Vern. Rep. 7, 8, yn. | 

In P-arſon's caſe the lord keeper ſaid, he would have a rule to limit to 
what time a mortgage ſhould be redeemablez and he conceived twenty 
years to be a fit time, in imitation of the ſtatute of limitation- of real 
actions. Chan, Ca. 102, ; | 
But a mortgagor was allowed to redeem a mortgage after hfty years, 
the length of time being excuſed by infancy, coverture, an account 
up thirty years before, c. tho? this has been denied in a like caſe by 
reaſon of the difficulty of the account and great length of time. 2 
Vern. 337, 418. | 

A mortgagor had liberty to redeem before the day of payment limited 
in the deed of mortgage, where the land was conveyed to the mort- 
gagee conditionally at ſo much rent, and the increaſing rent exceeded i : 
the intereſt of the money: and although the equity of redemption of 4 
lands mortgaged was forecloſed by decree ſigned and inrolled, and a pur- A 
chaſe made upon it, yet another perſon was permitted to redeem on the 
extraordinary Circumſtances of the caſe, Vern, 183. Rep, Time Finch 


406. 409. 
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Nai a Mortgagor, c. is liable to pay on Redemption. 


If a man has a debt owing to him by mortgage, and another by bond 
from the ſame perſon, he cannot tack them together againſt the mort. 
gagor, but he ſhall be let into a redemption on payment of the mortgage 
only; but the heir in ſuch a caſe ſþall not be let into a redemption with. 
out paying both, becauſe the land in his hands is chargeable with the 
bond even at law; and ſince the ſtatute againſt fraudulent deviſes, the 
deviſee of the equity of redemption is in the ſame caſe with the heit, 
and cannot red em without payment of both, becauſe the ſtatute make 
ſuch deviſe void as againſt creditors, and then the deviiee ſtands in the 
ſame place as the heir mull have done if no deviſe had been made; but 
before that ſtatute ſuch deviſee would not be liable to the bond debt. 
Ar. Co. Eg. 325. 1. | | 

A. mortgaged his eſtate to B. and then aſſigned the equity of redemp. 
tion to C. afterwards D. obtained a judgment againſt A. and B. the mon- 
gagee aſſigns to D. his mortgages and then C. tenders the money due ty 
D. who had notice of the aſſignment of the equity of redemption upon 
the firſt purchaſing in his firſt mortgage: it was reſolved that C. ſhould 
redeem, paying only the money due on the mortgage, and not what was 
due on the judgment, becauſe the equity of redemption was never 
bound by the judgment, for the judgment was not confeſſed ſo as to be- 
come a real lien upon the eſtate at the time when this equity was afſign- 
ed, and therefore the judgment could never charge or affect it, and con- 
ſequently C. purchaſed an eſtate not bound by the judgment, and by 
conſequence the judgment-creditor by purchaſing in the prior mortgage, 
could never defeat the intereſt of C. It was alſo declared, that if a per- 
ſon who had a firſt mortgage ſhould, without the conſent of the mort- 
gagor, purchale in a ſubſequent judgment, that a meſne mortgagee or 
aſlignee of che equity of — ſhould not be obliged to pay the 
money due on both ſecurities in order to redeem, becauſe ſuch trah(- 
actions of the mortgagee was only to load the eſtate without the conſent 
of the owner when he had no proſpect of bettering his own ſecurity. 
Aor. Ca. Eg. 30. 5 55 | 

Praccedings on a mortgage may be ſtaid without payment of a bond, 
2 Stra. 1107, Anar, 341. | 6 


Where a Mortgagor concealing a former Incunbrence ſcall 
= boje bis Equity of Kedemption. 


By Stat. 4 & 5 W. LM. c. 16. intituled, An act to prevent frauds 

* by clandeſtine mortgages, it is recited,” (F 1.) That wHtxt a1 
great frauds and deceits are too cf.en ptactiſed t y necellitous and evil 
diſpoſed perſons, in borrowing of money, and giving judgments, ita- 

tutes and recognizances privately for ſecuring the repayment of the ſaid 
money z and the ſame perſons do aſterward borrow money upon ſecu- 
rity of the lands of other perſons 3 and do not acquaint tbe latter lender 
thereof with the ſame, whereby ſuch late lender is very often in danger 
ro loſe his whole money, or ſorced to pay off the debts ſecured by = 


Il 


, 
. 


and otherwiſe. And 
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ſaid judgments, ſtatutes and recognizances, before they can have any 
beneht of the ſaid mortgages : and whereas divers perſons do many 
times mortgage their lands more than once without giying notice or their 
firſt mortgage, whereby lenders of money upon ſecond or after mort 
gages do often loſe their money,. and are put to great charges in ſuits 


(4 2.) For remedy whereof, and preventing the ſame as much 4 may be 


for the future, it is ENACTED, That if any perſon from and after the 


firſt of May 1693, ſhall borrow any money, or for any other 'valuable 
conſideration for the payment thereof, voluntarily give, acknowledge, 
mit or ſuffer to be entered againſt him or them, one'or more judgment 

or judgments, ſtature or ſtatutes, recognizance or recognizances to any 
erſon or perſons, Creditor or creditors z and if the -ſaid borrower or 
orrowers, debtor or debtors, ſhall afterwards take up or borrow any 
other ſum or ſums of money of any other perſon or perſons, or for other 
y iluable conſiderations become indebted to ſuch perſon or perſons, and 
for ſecuring the repayment and diſcharge thereof, ſhall mortgage his, 
her or their lands or tenements, or any part thereof, to the ſaid ſecond, 
or other lender or lenders of the ſaid money, creditor or creditors, or 
to any other perſon or perſons in truſt for or to the uſe of ſuch ſecond 


or other lender or lenders, creditor or creditors, and ſhall not give no- 


tice to the ſaid mortgagee or mortgagees of the ſaid judgment or judg- 
ments, ſtatute or ſtatutes, recognizance or recognizances in writiflg un- 
der his, her or their hand or hands, before the execution of the ſaid mort- 
gage or mortgages, unleſs ſuch mortgagor or mortgagors, his, her or 
their heirs, upon notice to him, her or them given by the mortgagee or 
mortgagees of the ſaid lands and tenements, his, her or their heirs, exe- 
cutors, adminiſtrators or aſſigns, in writing under his, her or their 
hands and ſeals, atteſted by two or more ſufficient witneſſes, of any. 
ſuch former judgment or judgments, ſtatute or ſtatutes, recognizance 
or recognizances, ſhall within fix months pay off and diſcharge the ſaid 
judgment or judgments, ſtatute or ſtatutes, recognizance or recogni- 
zances, and all intezeſt and charges due thereupon, and cauſe or pro- 
cure the ſame to be vacated or diſcharged by record; that then the 


mortgagor or mortgagors of the ſaid lands and tenements, his, her or 


their heirs, executors, adminiſtrators or aſſigas, ſhall have no benefic or 


remedy againſt the ſaid mortgagee or mortgagees, bis, her or their heirs, 


executcrs, adminiſtrators or aſligns, or any of them, in equity or elſe- 
where, for redemption of the ſaid lands and tenements, ot any part 


thereof, but the ſaid mortgagee or mortgagees, his, her or their heirs, 


executors, adminiſtrators and aſſigns, ſhall and may hold and enjoy the 
laid lands and tenements for ſuch-eſtate and term therein as were or was 
granted and ſettled to the ſaid mortgagee or mortgagees, againſt the ſaid 
mortgagor or mortgagors, and all perion and perſons lawfully claiming 
tom, by or under him, her or them, freed from equity of redemption, 
and as fully to all intents and purpoſes whatſoever as if the fame had 
been purchaſed abſolutely and without any power or liberty of redemp- 


tion, 


($ 3.) And it is further enacted, That if any perſon or perſons who 


have or hath once mortgaged, or from and after the/ſaid iſt day of May 

ſhall mortgage any lands or renements to any perſon or perſons for ſe- 

curity of money lent, or otherwiſe accrued or become due, or 2 — 4 
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valuable conſideratioas z and if the ſaid mortgagor or mortgagors ſal 
edt, to any 


again mortgage the ſame lands or tenements, ot any part ther 

other perſon or perſons for valuable c:,:iderations, (the ſaid: former 
mortgage being in force, and not diſcharged), and ſhall not diſcover to 
the ſaid ſecond or other mottgagee or mortgagees, or ſome or one of 
them, the former mortgage or mortgages in writing under his or their 


hands, that then and in thoſe caſes allo the ſaid  mortgagor or mertgag- 


+ ors, his, her or. their heirs, executors, adminiſtrators or alleys, ſhall 


have no- relief or equity of redemption againſt the ſaid ſecond or after 
mortgagee or mortgagees, his, her or their heirs, executors, adminiſtra- 
tors or afligns, upon the ſaid after mortgage or mortgages, but that ſuch 
mortgagee. or mortgagees, his, her or ew heirs, executors, adminj- 
ſtrators and aſſigns, ſhall and. may hold and enjoy ſuch. more than once 
mortgaged lanes and tenements, for ſuch eſtate and term. therein as were 
of was granted and conveyed by the faid mortgagor or mortgagors againſt 
him, her or them, his, her ot their heirs, exccutors or | adminiſtrators 
reſpectively, freed from equity of redemption, and as fully to all intents 
and purpoſes as if the ſame had been an abſolute purchaſe, and without 
any other power or liberty of redemption. 

($ 4+) See il under the head of redeeming mortgages. 

($ 5.) Provided always, that nothing in this act contained ſhall be 
conſtrued, deemed or extended to bar any widow of any mortgagor of 
lands or tenements from her dower and right in or to the ſaid lands, who 
did not legally join with het huſband. ja ſuch mortgage, or otherwiſe 
lawfully bar or exclude her from ſuch her dower or right, | | 


I bere a Court of Law may relieve the Mortgagor ( E ad. 


ment for the Land, Actions on the Bonds for the Morigage 
Money, Bills of Forecloſure, &c. being brought on Fay- 
ment of Principal, Intereſt and Coffs. AS | 


By ſtat. 7 Geo, 2. c. 20, intituled, An ad for the more eaſy redemption 
and foreclefure of mertzages, (S 1.) it is recited, That WHEREAS mort- 


 gagees frequently bring actions of ejectment for the recovery of lands and 
' eſtates to them mortgaged, and bring actions on bonds given by mort» 


gagors to pay the money ſecured by ſuch mortgages, and for perform- 
ing the covenants therein contained, and likewite commence ſuits in his 
Majeſty's courts of equity to forecloſe their mortgagor from redeeming 
their has, and the courts of law where ſuch ejectments are brought 
have not power to compel ſuch mortgagees to accept the principal mo- 
nies' and intereſt due on ſuch mortgages and coſts, or to ſtay ſuch mort- 


b gagees tom proceeding to judgment and execution in ſuch actions; 


ut ſuch — - a muſt have recourſe to a court of equity for that 
e, in which caſe likewiſe the courts of equity do not give relief 


until the hearing of the cauſe: Aud for remedy thereof, and to obwiate 
all objeftions relating to the ſame, it is ENacTeD, That ſrom and after 
the iſt day of Eaſter Term 1734, where any action ſhall be brought on 
any bond for payment of the money ſecured by ſuch mortgage, or per- 
formance of the covenants therein contained ; or where any action of 
ejectment ſhall be brought in any of his Majeſty's courts of record at 


— 
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ſuperior courts in the Counties Palatine - 2 1 or Dur- 
ham any morgagee or mortgagees, his, her or ts, execu- 
Ro ks ators or aſſigns, for the recovery of the poſſeſſion. of any 
mortgaged lands, tenements or hereditaments; and no ſuit ſhall be then 
depending in any of his Majeſty's courts of equity, in that part of 
Great Pritain called England, for or touching the foreclofing or redeem- 
ing of ſuch mortgaged lands, tenements or hereditaments, if the perſon 
cr perſons having right to redeem ſuch mortgaged lands, tenements or 


in ſuch action, ſhall at any time 2 ſuch action pay unto ſuch, 
morgagee or mortgagees, or in caſe of his, her or their refuſal, ſhall, 
bring into court where ſuch action ſhall be depending, all the principal, 
monies and intereſt due on fuch mortgage, and alſo all ſuch coſts as 
have been expended in any ſuit or ſuits at law or in equity upon ſuch- 
mortgage, (ſuch money for principal, intereſt and coſts, to be aſ- 
certained and "computed by court where ſuch action is or ſhall: 
be depending, or by the proper officer, by ſuch court to be ap- 
pointed for that purpoſe), the monies ſo paid to ſuch mortgagee or 
mortgagees, or brought into ſuch court, ſhall be deemed and taken 
to be in full ſatisfaction and diſcharge of ſuch mortgage; and the court 
ſhall and may diſcharge every ſuch mortgagor or defendant of and: 
from the ſame accordingty; and fball and may by rule or rules of the 
ſame court, compel ſuch mortgagee or mortgagees, at the coſts and 
charges of ſuch mortgagor or mortgagors, to aſſign, ſurrender or re- 
convey ſuch mortgaged lands, tenements and hereditaments, and ſuch: 
eſtate and intereſt as ſuch mortgagee or mortgagees have or hath therein, 
and deliver up all deeds, evidences and writings in his, her or their cuſ- 
tody, relating to the title of ſuch mortgaged lands, tenements and he- 
reditaments, unto ſuch mortgagor or mortgagors who ſhall have paid or 
brought ſuch monies into the court, his, her or their heirs, executors 
or adininiſtratars, or to ſuch other perſon or perſons, as he, ſhe or they 
ſvall for that purpoſe nominate and appoint. | | 

Equity will oblige the mortgagee to ſuffer ths mortgagor to preſent 
to a living, Sera. 403. | 


IV here a Court of Equity may make a Decree on a Bill of 
Forecloſure before the Suit ſhall be brought to a regular 
Hearing. ee N | LOA 


day of Eaſter term 1734, where any bill or bills, ſuit or ſuits, ſhall be 
hled, commenced or brought in any of his Majeſty's courts of equity, 
in that part of Great Britain called England, by any perſon or perſons 
having or claiming any eſtate, right or intereſt in any lands, tenements 
or hereditaments, under or by virtue of any mortgage or mortgages 
thereof, to compel the defendant or defendants in ſuch fuit or ſuits (hav- 
ing or claiming a right to redeem the fame) to pay the plaintiff or plaintiffs 


in ſuch ſuit ot ſuits the principal money and intereſt due on any ſucir 


mortgage, together with any ſum or ſums of money due on any incum- 


brance or ſpecialty cha 
thereof; and in default of payment thereof to forecloſe ſuch defendant or 
defendants 


Weſtminſter, or in the court of creat ſeſſions in Wales, or in any of the» 


hereditaments, and who ſhall appear and become defendant or defendants. 


And by the ſaid act (4 2.) It is enated, that from and after the firſt 


or chargeable on the equity of redemption” 
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defendants of his, her or'their right or equity of redeeming ſuch mort- | 


. gaged lands, tenements or hereditaments; ſuch court and courts of 
equity where ſuch ſuit or ſuits ſhall be depending, upon application made 
to ſuch court by the defendant or defendants in fuch ſuit, having a right 
to redeem ſuch mortgaged lands, tenements or hereditamentsz and u 
his or their admitting the right and title of the plaintiff or e 8 in 
ſuch ſuit, may and hall at any time or times, before ſuch ſuit or cauſe 
ſhall be brought to a hearing, make ſuch order or decree therein as 
ſuch court or courts might or could have made therein in caſe ſuch ſuit 
or cauſe had been then regularly brought to hearing before ſuch court or 
courts; and all parties to ſuch ſuit or ſuits ſhall be bound by ſuch order 
or decree ſo made, to all intents and purpoſes, as if ſuch order or de- 
cree had been made by ſuch court at or ſubſequent to the hearing of 
ſuch cauſe or ſuit; any uſage to the contrary thereof in any Wiſe not - 
withſtanding. * | | 

And by 5 3. it is provided, That this act, or any thing herein con- 
tained, ſhall not extend to any caſe where the perſon or perſons againſt 
whom the redemption is or ball be prayed, ſhall (by writing under his, 
her or their lands, or the hand of his, her or their attorney, agent or 
ſolicitor, to be delivered before the money ſhall be brought into ſuch 
court at law, to the attorney or ſolicitor for the other ſide) infiſt either 
that the party praying a redemption has not a right to redeem, or that 
the premiſes are chargable with other or different principal ſums than 
what appears on the fice of the mortgage, or ſhall be admitted on the 
other ſide, nor to any caſe where the right of redemption to the mon- 
gaged land and premiſes in queſtion in any cauſe or ſuit ſhall be contro- 
verted or queſtioned by or between different defendants in the ſame cauſe 
or ſuit ; nor ſhall be any prejudice to any ſubſequent mortgagee or mort- 
gagees, or ſubſequent incumbrancer ; any thing in this act contained 

to the contrary thereof in any wiſe notwithſtanding, | h 

Decree to forecloſe tenant in tail (ball bind his iſſue in an equity of 
redemption, becaute that is a right ſet up only in a court of equity, and 
10 may be here extinguiſhed. Chan, Ca. 220. 

Vet if there be an 1#fant in the caſe, he ought in be forecloſed with- 
out a day to ſhew cauſe after he comes of age; but the court may de- 

cree the lands to be fold to pay debts, and that will bind the infant. 
Vern. Rep. 295. | 2 | 

It an annuity be granted out of lands redeemable on payment of mo- 

ney, the grantor cannot be forecluſed of the land, but he may of the 

' redemption of the annuity. Yern. 209, 210. 


Of Reconveyance of Mortgage on Payment of the Money. 
dee leſore the Stat. 7 Geo. 2. c. 20. 


On a bill to compel a re- aſſignment of a mortgage from the 25th of 
September 1722, tl ere having been then a tender made of one thouſand 
pounds * and inccreſt z it appeared that on the day before the 
25th of March 1922. the mortgagor gave perſonal notice in writing to 


e defendant the mortgagee, that he would tender the, money and 
intereſt between the hours of ten and twelve in the morning, at _— 
v nn 


ch 
* X Y 


3 


. 
. 


* hs 8 8 * AE 55 2 2 
* . 8 E 


-—= OS bon & 7 Wi: my 


buyer has remedy againſt the ſeller to recover it in value, F. V. B. 124. 
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Inn Hall, on the 25th of September 1722, which accordingly was done. 
It as objeQed, het Lincoln's Inn Hall was nof named in the proviſo 
in the mortgage deed as the place for the mo of the money, and 
therefore the tender muſt be to the perſon. By Lord Chancellor: the 
money being lent in town, and after perſonal notice given for the pay- 
ment thereof, and no objection made by the mortgagee to the place at 
the time of the notice, it would be very hard to make the mortgagor 
travel with this great ſum of money where the mortgagee lived ; but in 
this caſe it ought to appear that the mortgagor from that time always 
kept the money ready z whereas the contrary thereof being proyed that 
the mortgagor was not ready to pay it, therefore the intereſt muſt run 
on, and decreed the defendant to re-aflign. 2 Will, 378, 

A deed was in nature of a mortgage, with covenant to re-Convey on 
paying the money, which was tendered at the day and place, and re- 
fuſed : the money without intereſt from the tender, and to re-conve 
the land, c. was decreed, but that the plaintiff ought to make 
that the money was kept and no profit made of it. 2 Chan. Ca. 206, 

The ſtatute of limitations is no bar to ejectment on a mortgage where 
the duteteſt has been paid. La, Raym. 740. N ; 


Of Common Recoveries. 


What a Recovery is, and how Common Recoveries differs 
from other Recoveries. TE barack 
RECOVERY in — is the obtaining any ching unjuſtly taken vide dat. | 
or detained, by judgment or trial at law. 5 | 14 Geo. . e. 
And it is either a common recovery, which is uſed as a common aſſur- 20. Shep. 
ance of land, or a true recoyery, which is not uſed as an aſſurance of land, Touch. 4. 
A true recovery is an àctual or real recovery of any thing, or the va- 
lue thereof by judgment z as if a man buys land of another with war= 
ranty, and this land is afterwards recovered by a third perſon ; the 


ut the common recovery is fidtio juris, a feigned formal thing by con- 
ſent, and is uſed. where a man is deſirous to deſtroy an — Oe. 
in lands or tenemenete. bra n 

A common recovery is a colourable ſuit, wherein there is a demandane 
who is called the recoverer, and a tenant who is called the recoveree, 
alſo a voucbee. who. is one that is called to 4varrant upon a ſuppoſed 
warranty. Co, Lit. 154. Dec. & Stud, 41. Vide alſo the Preamble to 
Stat. 32 H. 8. c. 10. 23 Elie. c. 3. T3 | 
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'Of the Origin of Common Recoveries. 8 


« 
. 
* > Tz * 7 & . 


Common recoveries and fines are ſaid to be firſt invented when intail, 
fell out to be. inconvenient ; for before the Stat, de donts canditienaliby, 
Weftm, 2. cap. 1. feoffees after they had iſſue had power to alien and 
difinherit the ifſue contrary to the mind of the donors. 

And by the ſtatute in Edward the Firſt's time, the inheritance vu 
made ſo ſtrong, as that the tenant in tail could not put away the land 
from the heir by an act of conveyance. or attainder, nor let it, or any 
way charge or incumber it longer than for bis own life. | | 

But from this ſtatute there aroſe many inconveniencies ; for by this 
means the lands were made ſo ſure to the heir, as that the father could 
not put it from him; and hereupon the ſon oftentimes proved diſobedi. 
ent, negligent, waſteful, c. knowing he could not be diſinherited; 
and many times the owners themſelves of ſuch intailed lands were leſ: 
fearful to commit felonies, -murders, manſkughters and treaſong for 
that they knew that none of theſe acts could hurt the inheritance of 
their heir. h | 15 

Again, ſuch as had intailed lands could make little or no profit of 
them ; ror none could give a tine of any Value upon ſuch an uncertain 
eſtate as that of the owner's life only, neither would they much improve 
the lands for the ſame rea ſons, with many other inconveniences. 

For the remedy whereof ſeveral later ſtatutes were made ; as 4 H. . 
c. 24. 32 fl. 8. c. 36. whereby a tenant in tail may diſinkerit his ſon 
by fine and proclamations, | 

By 26 H. 8. c. 13. tenant in tail forfeits bis land for treaſon. ' 

By 32 H. 8. he may make leaſes for twenty - one years or three live, 


By 2 intailed lands are liable hy extent for the King's debt. 
And by 13 Le. c. 4. they are ſaleable for his arreagages upon his 
account for his office. ur TT 
- , Alſo ſor the remedy of thoſe inconveniencies of intailed lands theſe 
common recoveties were firſt invented, and nien began to aut off intaib 
by ſuch means as they could ſind law for it; and now by uſe theſe teco- 
veries are become common aſſutances againſt intails, and againſt remain- 
2 and eee are 4 greate I erde that 1 * 
N their money, ing b rift | tinciples the aw, 
though by content; — A bar the heirs "4 tail, but not the re- 
2 or reyerſions z but theſe recovetiea will bas them all. Co. 22, 
2. \ 

Mr. Wef. in his Symbel. part 2.4 1. faith, That the end and eſſect of 
2 common recovery is to diſcontinue and deſtroy eſtates, remainders and 
reverſions, and to bar the former owners thereof. & 
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The Nature and fiftitiaus Formality. in ſuffering Com 
f Recoveries. EI Door go: a 5 4 


The common recovery is ſometimes with a- /ingle voucher, which is 
when the writ is brought againſt him that iy to paſs the land immediately, 
and he does vouch over the common — lg 238 

And ſometimes it is with a'double veucher, which is when the writ 
is brought againſt another co-whom he that is to paſs the land has aljened 
it, and he does vouch him that is to make the aſſurance, and he does 
vouch over the common vouchee z and this is the ſuteſt way, and the 
ſafeſt kind of _—_— | | „ 

The formality of a common recovery is that by agreement of the 

ies a real action is begun by a ⁊urit of entry brought by him that is 
to have the land aſſured againſt him that is to make the ſame aſſurance, 
if it be with a fingle woucber ; or if it be with a daubl. duc her, againſt 
him to whom he that is to make the aſſurance has aliened the land. 

And in this ſuit the recoveror that brings the action ſurmiſes that the 
tenant againſt whom the writ is brought has no right to the land, but 
that the recoveror has right thereto, and that the tenant came to it from 
ſuch a ſtranger whom the demandant does name. 32990 

And to this the tenant does appear in perſon or by Attorney, and then 
enters into defence of the land, but in pleading vouches to warrant, 
alledges that he bought the land of J. S. a ſtranger, who in the convey- 
ance thereof bound himſelf and his heirs to warrant and make the 
title to him or them to whom it is conveyed, and thereupon he prays 
that J. S. may be called in to defend the title, and: then he is allowed 
by the court to call in . S. to ſay what he can for the juſtifying of his 
right to the land before he ſo conveyed it. * * 

And hereupon J. F. appears and makes, as if he would defend 
the title, but prays further day may be aſſſsned to him to make his de- 
ſence; which being granted by the court, at the day appointed he by 
1 cod in and offent of the parties, does not come in, but makes 

ault. 5 | 

And thereupon the land is to be recovered by him that brought the 
writ againſt che tenant, and he is left for his remedy. to J. S. upon 4his 
warranty, and accordingly judgment is given by the court that the de · 
mandant or recoveror ſhall recover the land demanded againſt the tenant, 
and that the tenant ſhall recover ſo much land of J. S. of his on land 
in recompence for the land recovered from him, which he ought to have 
warranted and deſended, hut ſuffercd to be loſt, See Co. 94. 10 Co. 

43. 45. 2 Blarkft, Om. 358. 3 val. 193. | 

And this recovery over is called:a recovery in value or pro rata, 
| Bur if the recovery be with adouble woucber or a treble: done, J. So Recovery in 
15 upon his appearance to call or vouch to warrant J. D. and to. e Value orpre 
in the ſame manner as the tenant does, andtoipray that J. D. may come rata, What. 
in, and thereupon F. D. appears and makes default :/ and fo if there be 
more vouchers, and then there muſt be ſevetal recoveries over in value 
againſt every one of them; but he that is tho laſt uouchee is · always the 
common voucher, Who is one of the Criets of the · Court o Common 
Pleas, à man not worth any thing, and lone chat Ans no, land to render 
in value upon the ſuppoſed warranty. 

| . And 
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And by his deviſe grounded upon the ſtrict principles of law, the fr 
tenant does willingly let go the land for the aſſurance of the purchaſot, 
and yet in truth has no recompence over, becauſe the vouchee has ny 
land to render in value. 8 

And by this means, if one has an eſtate-tail in lands which he is def. 
rous to ſell or to convert it into an eſtate in fee-fimple, the ſame is com- 
monly done; for the tenant £n tail cauſes the purchaſor, or ſome friend 
of his, to bring a writ of entry againſt him for this land; and he appear, 

; to the writ, and in pleading ſays, that the land came to him or his an- 
ceſtors.from ſuch a man or Nis anceſtors, who in the conveyance bound 


F themſelves to warrant it. Rds 
| And thereupon that man is called in, who appears and makes default, 
| and thereupon judgment is had againſt him in manner as aforeſaid, _ 
Or if he would have the recovery with a double voucherz then he by 
fine, feoffment, or deed of bargain and ſale inrolled diſcontinues the | 
land, and then cauſes the recowerer that is to have the land to bring thi; | 
writ of entry againſt the diſcontinnee, and he vouches the tenant in tail, | 
who vouches over the common vouchee, and fo it is done. 
And by this the eſtate-tail that the tenant in tail has or had is barred f 
and bound, for that it appears now he had no power to intail the land 
( 
| 


„%., 


whereunto he had no juſt title, and beſides he ſhall recover recom 
over in value; and this is adjudged in law to go in ſucceſſion of eſtate 
as the land ſhould have done, which is the reaſon why the recovery is a 
bar to all that are in remainder and reverſion as well as to the iſſues in t 
. tail. F. N. B. 134. 9 G. 6. 
8 The true reaſon why remainders and reverſions are barred is ſaid to be, c 
i - that the recoveror is by ſuppoſition of law in of the eſtate tail, and that 
FF - the eſtate-tail by the like ſuppoſition of law continues-for ever. Pig, 1 
! . 14. Vin, Abr. Recovery Common (A). Pleavd. 514. Bac. Law Trad: f 
149. Cam. Dig. Eflates (B 27). : 
And in the ſuffering of theſe recoveries the tenants and vouchees do d 
appear moſt commonly in Perſon in court, and ſo the recovery is finiſhed b 
in the court preſently without mote ado; but ſometimes they will not or 
cannot appear in perſon, and then they appear and ſuffer the recovery by 
| - Warrant of attorney, and in that caſe there mult a conu/ance for a warranty of attor- 
; attorney. ney taken toauthoriſe the attornies in the manner mentioned in the ſecond 
| volume of this work. | 
There wuſt be two attornies at the leaſt, with authority jointly and 
ſeverally, that if one of them dies before the recovery be ſuffered, the WF - 
other may have power to do and diſpatch it, 5 
| And theſe warrants of attorney for the ſuffering of recoveries are to be f. 
| acknowledged and certified in the ſame manner as the conuſance of fines bn 
| | acknowledged in the country are, except that the recognizances for 
a warrants of attorney for recoveries may be taken by any Judge of the FF. 
- Dedimusxe- Court of Common Pleas, or any Serjeant at law, without a dedinu }F 
buntem. poteflatem. | 
, But if any others take it, they uſe to doit by a ſpecial dedimus petaſtatem 
which is ts command the commiſſioners therein named to come to ſuch FF. 
rſons, and to take the names of their attorney or attornies in the ſuit, 
and to certify the ſame in the Chancery under their ſeals ſuch a da. u 
At common law a recovery could not be ſuffered by dedimus poteſiatem, en 
for the ſtatute of Carliſle 15 Ed, 2. firſt gave the dedimus. 7. . 
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And if a feme-cayert be to make the  conaſance, it ſeems. ſhie is to be Examinati- 
examined as in the caſe of the conuſance of age. = | 
And when this is done, the recoveries may be ſuffered, by the attornies 
without the perſonal appearance of the parties. e ter 
And this is as good à recovery as the other which is ſuffered by the 
perſons themſelves appearing in court; but it will require longer time * 
for the perſection af it; for in this caſe there mult go forth a. /zmunomras Summonem. 
ad warrant, which muſt have nine returns before the recovery can be — 
perfeRed, and by that time one of the parties may be dead. 75 1 1 
But by ſtatute, 16 Car. 1. c. 6. F 10. the returns are abridged to five, _ 
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Vide 1 Lev. 1 30. Minne v. Lhyd, where the warrant of attorney was teſt- 7 
ed before the ſummons ad warrantizandm, and on a writ of error the re- — 2 
covery held good. f 5 r | 
And when the recovery is thys ſuffered; by the parties in 1 2 or 
by their attornies, the ſame is to be entered by ſome one of the Clerks of 
the Court of Common Pleas upon the rolls of the fame court, there to 2 
remain upon record. 1 | Sv are 3 
And herein there muſt go forth a writ of execution called an-habere Haberefaciy 
facias jeifinam, which is ſent to the Sheriff of the county where the land-leifinam. 
lies, to put the recoveror in poſſeſſion of the land, except a recovery, be of. 
of a reverſion of land after a leaſe for years of it, in which caſe the te- | 
verſion fhall be in the recoverors by a claim without any writ. 1 | 3 
And this writ the Sheriff returns as executed according to the contents Return. "2 
thereof, although in truth he never does any thing upon it. | 1.8 
And after all this the ſame proceeding is to be exempliſjed by the clerk 
of the ſame court. Cs. 94. 10 Co, 43, $11 $0949 Mts 
The learned Author of the Commentaries, in vol. 2. p. 361. propoſes. 
ſeveral. methods for ſhortening the proceſs of a recovery one of which is, 
To empower the tenant in tail to bat the eſtate · tail by a ſolemn deed 
** to he made in term time, and inrolled in ſome court of record,” 


) deed ſo made with ſolemnity would obviate the doubt of the Lord Keeper 5 
| 0 1 F. A illiam 91. Vide Hil, Touches Shep. 39. | 
r 2 C * 7 

i - . . "> | 

| The Uſe and Operation of Common Recoveries, 

| A recovery being matter of record, is muchvf the nature of a fine, Md 


ſuch a thing as whereof the law takes notice ; for it is now become 4 for- [6 

; mal and ordgrly manner of aſſurance of lands, and one of the common al- . 

ſurances of the kingdom, ora common way and means to' paſs lands from | 

one to another, © Pe 1&7 H n agg food WY 207 Te "OY SN; 'Þ '$ 

And therefore if a tenant for life ſuffers ſuch a recovery of his land, it 

; is 4 forfeiture of his eſtate ; an a may be averred upon it as well as upon 
a fine, and it may be avoided fol | | 


covin as well as any other kind of con- 
vevance. e e e noe ee 


1 But it is of ſpecial uſe and has a ſpecial, 1 acke bar and bind : 4 
. . 0 7 140 . % 4 © . a : " ” A ® » 5 Fa eſtates * 15 4 
i in tail, and all the remginders and reverſions thereupon. 4 


, And the power of a ſuffering common recovery is a privilege i abl 

ixcident to an eſtate- tail, and cannot be reſtrained by vents 
oa, cuſtom, recognizance, ſtatute ot covenant, 1 Burr. 84, | 
4 Vox. H.—ParzTt,l. 11 | And 


* 
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And becauſe many of the inheritances of the kingdom depend upon 
this aſſurance, and it is oftEntimes the greateſt ſecurity purchaſors have 
for their money, thetefore it has much favour from the law at this day, 

And therefore the law will not endure it ſhall be diſputed" againſt, for 
communi error facit jus z hence it is that it ſhall not be avoided for ſmall 
errors; for it is another rule of law, conſenſus tollit errorem. 5 Co. 41. 
10 Co. 37, 39. . 3 C. 5, 6, 41, 42. Dr. & Stud." 41, 49, 50. Stu, 
13 Eliz, c. 5, 23. c. 5. 7 H. 8. c. 4. 8 . : 

And if a 8 ſuffered by a tenant in tail, hereby he has not 
only difcontinued, barred and deſtroyed the eſtate. tail, and ſo defeated 
himſelf and his iſſues, the former owner of the land, and all the remain- 
ders and reverſions thereupon that ſhould take place after the eſtate · tail, 
whether they be in eſſe or contingent only, but alſo all former eſtates, 
leaſes and charges made by him in remainder or reverſion. | 

Vide the reaſon, Pig. 118. but though a common recovery bars a con- 
tingent remainder, by deſtroying the particular precedent eſtate which 
ſupported it, yet it bars not an executory deviſe nor a ſpringing uſe. 
Pig. 127. If the remainder be in obeyance a common recovery will bit 

it, 6 Ge. 42.4. A term limited to commence on lure of iſſue may 
be barred by a recovery. 1 Lev. 35; - . 

When the eſtate- tail in poſſeſſion is not barred by a recover, the eftats 
in reverſion or remainder are not barred, for quod non in magis propingu 
ron in magis remoto valebit ; {0 it is converſoz where the eſtate-tail in pol. 
ſeſſion is barred by the recovery, all the remainders, and the reverſiom, 
conditions, charges, incumbrances and eſtates dependant upon it are barted 
alſo, except it be in ſome ſpecial caſes where the remainder or rever- 

ſion is in ho King. And therefore, 

If J. be tenant in tail, the remainder to B. in tail, the remainder to 
C. in fee, or B. or C. makes a leaſe for years of the land, or grants a 
rent-charge out of the land, orenters into a ſtatute, or the like, or grants 
the remainder or reverſion upon condition, and after A. ſuffers a common 
recovery of the land, and after dies without iſſue; in this caſe the reco- 
verot ſhall hold the land diſcharged of all theſe eſtates, and charges in 
remainder. REP . | 

But it is otherwiſe if 4. himſelf makes a leaſe, or enters into a ſtatute, 
and then ſuffers a common recovery of tue land; in this caſe this recovery 
does not avoid but affirm the leaſe or charge; for whereas it was before 
a vaidable by the iſſue in tail, or him in remainder or reverſion, no it is 

ood againſt them all, and the recoveror alſo ſhall hold it charged and 

ubject to the leaſe and charge of the tenant in tail. 

This kind of aſſurance therefore is in ſome reſpects better than a fire ; 
for a fine will bar the heir in tail, but not him that is in remainder or re- 
werfion, but a recovery. will bar them all. Co. 62, 25. Dad. & Stud. 

44 £4. 3. 22. | | | 

The law conſiders the conveyance by a common recovery in the na- 
ture of a real action, and the recoveror is in by right z but it will not bar 
a mortgage, | becauſe that is to be conſidered as a charge upon the eſtate 
and cannot be defeated. Per Lord Hardwicke, 2 Atkins 591. 


to am. 


» at. 


1532219: „ „ii 
, „ i 


» ab 411" We 


* 


ST oe F SNS A5 


2 
hn 4 


rn. am. —_ —_— — 


we — 5 ö 


X - * * » — — 
? . 


— 4 cm — 778 * — 
3 633i 


What is the Reaſon that Common Recoveries are a" Bar. 


| | OA Cf ARE, A Gr e ee, | 
The recompence in value is the reaſon of the bar by common reco- 
very againſt the iſſue in tail, but it is not the reaſon of the bar guoad 


bim in reverfion, or him in remainder; but the reaſon of this is, that the 


recoveror by ſuppoſition of law is in of the eſtate-tail, and he had in 


prolem ſuſcitat* might have aliened and barred the donor; and a com- 


mon recovery is as a conveyance excepted out of the fat. de danis condi- 
tiualibus, and the recoveror is in of the eſtate that the vouchee had; 
but the iſſue in tail is barred of his claimer in reſpect of the intended re- 
compence by the recovery, and the eſtate · tail having in judgment of law 
continuance, nothing upon the reverſion or remainder may take place; 
and this is the reaſon that a charge made by him in remainder cannot take 
place after the recovery ſuffered by tenant in tail. 2 Lev. 27. > þ 


f 


WWho is bound and barred by a Common Recovery. . 


Common recoveries ſhould be in ſuch a caſe as is not prohibired by 2 


ſome ſtatute law z or by ſome legal diſability, as attainder or being an prohibited 


alien, &c. Vide Pig. 73. Thediſabling ſtatute of 11 H. 7. c. 20. as by ſtaruiery 


to recoveries by feme-covert of lands ex provifione viri. 33 H. B. c. 31. e. 
as to recoveries by tenant for life without the conſent of him in temain- 
der or reverſion, 34 & 8 H. 8. o. 20. as to the recoveries of lands of 
the gift of the crown z ©& 14 Elis. c. 8. as to recoveries by covin, are 
explained in order, and illuſtrated by caſes and determinations under 
them reſpeQively in Pig. 75. to 96. 2 _ 

If the King gives any of his own lands whereof he is ſeiſed, or cauſe King. 
or procure another in Conſideration of money or other land to give the 
lands whereof he is ſeiſed in tail to any of his ſubjed or ſervants in re- Subject 
compence of their ſervice, or the like, the remainder to the King in fee- 
ſimple or fee-tail ; ſuch eſtates in tail cannot be barred by a common re- 
covery : and therefore if ſuch a tenant in tail ſhall ſuffer a recovery of 
ſuch land, it 1s void, and it will neither bar the iſſues intail, -nor any of 
them in remainder, nor the King. Vide Caſes of Murray v. Eyton & 

Price, T. Raym. 338. & Neal v. Wilding 1. Wilſ. Rep. 215. Cem. 
Dig. Eftates (B 5 Vin Abr. Rec (A). | PORE TEES 

Bur if the King makes ſuch a gift in tail, keeping the''reverſion to 
himſelf, and after grants the reverſion to another z in this caſe the te- 
_ in tail may ſutfer a recovery, and bar the eſtate-tail and the revet- 

n alſo, * * 32 wi 

And where a ſubjeF by the King's proviſion makes ſuch a gift in tail, 
and then grants the remainder to the King for life or years only; in this 


caſe the eſtate- tail, remainder and reverhon alſo may be darted by a 0 


common — ey $1 ad ; 7 54 , 
So in other caſes where a ſubject makes. a gift in tail, the remainder 
to the King in ſee 3 this eſtate-tail may be barred by a common reco- 


very, 1 N | erf 
liz + 02011!" "And 
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Forfeiture, 


And therefore; if there be tenant in tail, the remainder or teverſion in 
fee to another and he in remainder or reverſion by deed indented and in. 
rolled'bargains, and ſells his jemainder or rey etſion in fee to the King y or 
if one covenants to ſtand ſeiſed to di vets uſes in tail, the remainder to the 
King in fee; in theſe caſes the eſtates, and the reverſions and remainde 
depending thereupon may be barred by a recovery. a $7 
So if. a man makes a gift in tail, the remainder in fee, and he in re. 
mainder grants his remainder to Another for life, the remainder to the 
King in ſee on condition the eſtate ſhall be void upon the tender of twen- 
ty pounds; in this caſe the eſtate-tail, and the reverſion alſo and cos 
dition thereupon, may be barret. FP | 

So if the Dake Luncaſler had made a gift in tail, and the reverſion 
had deſcended to the Tic; this eftate-tail might have been barred by a 


recovery. | 1 | 

80 ie H. ſon of H. 7. had made a gift in tail, the remainder to 
H. 7. in fee, which remainder by the death of H. 7. had deſcended to 
H. S. in this caſe the tenant in tail might have barred the eſtate- tail by 
a recovery. 'F 

And yet if the King makes a gift in tail, the remainder in tail, or 

ants the rev erſion in tail 3 in theſe caſes, a common recovery may not 
e ſuffered to bar the intail, "remainder or reverſion. Stat. 34 UH. 8, 
c. 20. Co. Lit. 371. 2. Co. 5, 16. 8 Co. 77, 78. | 

And if the hbv/band for the adyancement of his wife in jainiure, and 
the preferment of the heirs and their two bodies, makes an eſtate in tai 
to kim and his wife and the heirs of their two bodies, and the wife after 
her huſband's death alone by herſelf, or with any other huſband, ſul- 
fers a common recovery of the land wherecf this eſtate is made ; this 
recovery will not bat the eſtate · tail. f 

But if in this Caſe the recovery be ſuffered by the heir in tail, ot by 
dle beir and lis mather together, it is a good recovery. 

And therefore if H. be ſeiſed of land in fee, and he makes a fott- 
ment in fee, to the intent that the feaoffee fail re-convey it to him and 
bis wife and the heirs-male of his body z and this is done accordingly, 


and tlley have iiſue a for, and ſhe ſurrenders or makes a forfeiture, and 


ke enters. and ſuffers a recovery; this is a good recovery, and har to the 
eſtate · tail: or if the writ be brought againit the mother, and the vouches 
the heix in tail, and ſo.a recovery is had, this recovery will bar the 
eſtate-tail. Stat. 11 H. J. c. 20. 3 Ces 58, 59s 61. | f 
And hovſcever at the common law a recovery againſt a tenant far lite 
with a voucher upon a lawful warranty and a recovery in value was a 
har to lim in remainder or reverſion, and there was no remedy in this caſe: 
yet at this day it is other wile, 5 1 4 
Se the diſtinQion between recovery ſuſfered againſt tenant for life, 
upon the ground of its being ſuffered with his conſent or without; and ip 
ditferent operation in thoſe caſes as to remainder- men or reverſigners, G- 
Lit. 362. 4. And further as to recovery againſt tenant for life, Hil/. 274. 
And if tenant in tail after poſſibility of iſſue extind, tenant by the 


_ courcely,. or any other tenant for life, ſuffers their lands to be recovered 


from them by covin and agreement, either as immediate tenanis 07.45 
„ouchees upon feigned titles, without the aflent and to the prejudice of 
him in remainder or reverſion z ſuch recoyeries are void, and will gt 
bar the remainder or reverſions, but are forfeicures of the eſtates of ſuch 
tenants for life, Si 1 
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Il tenant for life ſuffers a re-overy, and afterwards reverſes it by * 
of error, yet the forfeiture ſtill remains... Shinn. 54. 8 


. . 


In ſo much that if a tenant for life be made tenant in fait to the, writ, 
or tenant in law upon the voucher, and ſo a recovery be had; as if te- 
nant for life makes a leaſe for years, and the lefſee for years makes a fe- 
offment in fee, and the feoffee fuffers a common recovery in which the 
tenant for life is youched, and he vouches the common vouchee ; - theſe 
recoveries will not bind the reverſions,or remainders. 
But there is no ptoviſion mad? at this day to preſerve the reverhon or 
renjainder ex pectant upon an eſtate · tail, nor to avoid a recoyery of the 
tenant for life where he in the next remainder is agreeing and atfenting 
tolls: Ran 63 Aug 20 5 0 ern 
And therefore if there be tenant for life, the remainder, to 4. in tail, 
the remainder to B. in tail, Sc. with divers remainders over, and the 
enant for life ſuffers a common recovery, in which he vouches 4., Who 
vouches the common youchee ;; in this caſe this js a good recoyery, 
and bars the eſtate · tail, the remainders and teverſions alſoo . 
But ſee P.g. 27, where a recovery with treble youches is recommend · 
ed as preferable, Wherein the tenant to the, præcipe ſhpyid vouch. the 
tenaut ſor life, who ſhould vouch . who ſhould vouch the common 
vouchee, Jay v0 26345 party £3; 533 <26bh Iv 92 Ot 19609 S12RW 16) 
 And.if one be ſeiſed gf land in fee, and have two-ſons, &, by tys firit 
wife, and B. and a daughter by his ſecond wife, and he deviſes the land 
to his wife for life, the remainder to B. his ſon. in tail, and the gever 
cf the fee deſcends to 4, and the wri: of entry is brought; agaioſt che 
tenant for life, and ſhe vouches B. and he vouches the common vauchee,. 
and ſo a recovery is had without the aſſent of the heir in reyerſion ; this 
134 good recovery, and a bar to all eſtates in poſſeſſion, remainder. and 
reyerſ;on, „% O19 0/07 8 53401 einne. 4 196 366 7 nn: 
And if a writ of entry be brought againſt the tenant for life, and he, 
makes default after default, and then the next in remainder in tail, js e- 
ceived, or he prays in aid of him in reverſion or remainder, and then 
they vouch over, and ſo a recovery is had 3; this iy a good recovery, and 
a bat to all the eſtates in remainder and reverſion n: 
But if the writ of entry be brought againſt the tenant, for lis and 
him in remainder in tail together, and they, youch in the common 
vouchee, and ſo a recovery is had : this will be no good recovery to 
bar the eſtate · tail. Stat. 14 Elir. c. 8. 10 Co. 43. 45, 3 Co. 6. Vide 
Leech v. Cele, Cro. Elis. 670. And Vin. Abr. Recqvery (D). Vade 
further as to the Doctrine e a joint præripe, Pig. 36, r l 1 
And if Spiritual perſons, as Biſbops, Deans, Parſons, and ſuch. like, 
(uſer a recovery of their eccleſiaſtial lands; ſuch a recovery is void, 
and will not bind the ſucceſſor, Co, Lit, 4%  _ Zub ders 
But if it be not in ſuch prohibited caſe as beſore, and the recovery 
be had and ſuffered by and between ſuch perſons, and of ſuch things, 
and inſuch a manner as aforeſaid 1 in ſuch caſes, although there be in 
truth no warranty made upon which the youcher is had, and although 
here be nothing to be recovered in value, for that the vouchec has, 20 
und to recover over in recompence, and although no execution be dane. 
a the lifetime of the party againſt whom the recovery 13 had ; yet is the 
[une regularly a perpetual bar to the parties againſt whom the, ſame ig 
td and their heirs, of all the eſtates they haye in fce-ſimple, fee-tail - 
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| Kinds of Deeds. 


for life in them, and againſt all them in remainder or reverſion, and their 
remainders and re verñons that are depending u on the eſtates ; with this 
difference, the recovery with the fingle voucher does not bar any eftate 
but ſuch as the tenant in tail has in poſſeſſion at the time of the recoy 
had z ſo that if the tenant in tail be in any other eſtate, as by difſeifin, 
or the conveyance of the diſſeiſor, or the like ; this eſtate is not 
barred. . | | | 

But the recovery with the double voucher does bind and bar all in. 
tereſts, eſtates and titles that the vouchee has at the time of the entry 
into the warranty. 10 Co. 373. . 1 C. 94. Plow. 357. 3 Ce. 59, 
12 Ed. 4. 13. 13 Ed. 4. 1. Bro. Abr. 32. Bac. Abr. Fines and Recoverie, 
(C). Will. 245. l n 

If the writ of entry be brought againſt the tenant in tail, and be 
vouches the common vouchee, and ſo a recovery is had ; this recovery 
with a ſingle voucher is a good recovery, and a bar to the eſtate tail if i 
be then in poſſeſſion, and not put to a right, and to all the remainden 
and reverſions depending thereupon. 3 Co. 5. 10 C. 37. 

If tenant in tail covenants to ſtand ſeiſed to the uſe of himſelf for life, 
with remainder to his ſons in tail, and afterwards ſuffers a recover] 
(being himſelf tenant to the præcipe, and vouching over the common 
vouchee) to other uſes in fee, the uſes of the recovery will be good; 
for where tenant in tail covenants to ſtand ſeiſed to the uſe of himſelf for 
life, with remainder to his ifſue in tail, it is yoid, and will not alter the 
eſtate-tail. Com. Kep. 119. 

If lands be given to A. in tail, remainder to the right heirs of B. (J. 
being then living) and the writ of entry is brought againſt the tenant in 
tail, and he does vouch over the common vouchee ; this is a good re 
covery, and a tar to the eſtate- tail and the remainder alſo, & 

But if the tenant in tail be diſſeiſed, and then ſuffers a recovery with 
a ſingle voucher z or if the diſſeiſor makes a new eſtate in tail to the 
tenant in tail, and then the tenant in tail ſuffers a recovery with a ſinge 
voucher ; or if the tenant in tail makes a feoffment in fee of land, and 
then takes back a new eſlate to himſelf from the diſcontinuee in tail or 


in fee, and then ſuffers a common recovery with a ſingle voucher, by 


this recovery the intail is not barred, 

© Becauſe recovery with ſingle voucher bars only ſuch eſtate whered! 
the tenant in tail was actually teized in Jaw, and not in right only, at the 
time when the recovery was ſuffered. ' Vin. Abr. Recovery (C). Pg. 
n K's; He 
Fut by a recovery with a double voucher, in theſe caſes the eſtate- 
tail is barred, N O05 TY 
And therefore where the tenant in tail levies a fine, makes a feoffment, 
or bargains and ſells the lam by deed indented and inrolled, and the 
writ is brought againſt the cosuſce, feoffee or bargainee, and he vouche 
the tenant in tail, and he vouches the common vouchee this bars the 
eſtate · tail, and the remainders and reverſions depending thereupon. 
do if in theſe cafes the conuſee, froffee or bargainee, makes a nev 
eſtate in tail to the conuſor, feoffor or bargainor, or he ditieiſes the co- 
nuſce, feoffee or bargainee, and then levies a fine, makes a feoffment, 
of bargains and ſells to another againſt whom the writ of entry w# 
brought, and he vouches the tenant in tail, and he vouches the common 
Youghce ; by this recovery the firſt and ſepond ęſtate- tail, and all the 


i 
7 


C. to the uſe of A. and his wife, and the heirs of their two bodies, and 
then the had died, and after 4. had entered upon C the feoffee, and made 


remainders and reverſions depending thereupon, are barred. 1 C. 135, 
436. Co. 59. 10 Co. P's 12 Ed. 4. 19. 13 Ed. 4. 750 5 1 
80 if lands be given to J. S. and the heirs-male of the body of his 
wife engendered, and he has iſſue a ſon, and after his wife dies, and be 
diſcontinues and takes an eſtate to him and the heirs-female- of the 
of his ſecond wife, and after diſcontinues again, and takes an eſtate to 
him and the beirs- female of his own body, and after diſcontinues again, 
and the writ of entry is brought againſt the laſt diſcontinuee, and he 
vouches the tenant in tail, who enters into the warranty generally, and 
voucheth the common vouchee ; this is a good recovery anda bar to all 
the eſtates in tail, and the remainders and reverſions alſſ * | 
And if A. before the ſtatute of uſes had been tenant in tail, and had + 
made a feoffment in fee to . and he and . had after made a feoffment to 


a ſeoffment to M. in fee, againſt whom J. S. had brought a writ of 
entry, and he had vouched A. the tenant in tail; this ha been a 
recovery and a bar to all the eſtates. 3 C. 5. Plow, in ManxePs Caſe, 
* if lands be given to huſband and wife and the heirs of the body 
of the huſband, with remainders over to ſtrangers, and the huſband alone 
diſcontinues the whole land by fine, feoffment, or bargain and ſale, by 
deed indented and inrolled, and the writ of entry is brought againſt the 
diſcontinuee, and he vouches the huſband alone without the wife, and 
the huſband vouches the common vouchee; and ſo à recovery is had ; 
this is a good recovery for the whole land, and a bar to all the eſtates in 
tail and remainder or reverſion, but not to the eſtate of the wiſe for 
her life after the huſband's deat. „ 

But if lands be given to the huſband and wife and the heirs of their 
two bodies, with remainders over to ſtrangers, and the huſband alone 
diſcontinues, and the recovery is ſuffergd, as in the laſt caſe z ic ſeems 
2 bar to the eſtate in tail, or remainder or reverſion; for any part 

the and. 544 813 M86. | " 

And yet if lands be given to J. S. and J. D. in tail, and 7. & "dif 
continues the whole, and the writ of entry is brought againſt the diſ- 
continuee, and he vouches J. S. alone ; this is a good recovery for the 
one half of the land, and a bar to all the eſtates. ; eee rag 

And if lands be given as before to huſband and wife and the heirs f 
their” two bodies, and the writ of entry is brought againſt them” both, 
and they vouch the common vouchee, or the huſband alone does con- 
tinue, and the writ is brought agaiaſt the diſcontinuee, and he vouches 
the huſband and wife both, and they enter into the warranty and vouch 
the common vouchee, and ſo the recovery is had ; theſe are good reco- 
veries for the whole, and a bar to all the eſtates in tail, and to the eſtate 
of the woman, and to all other eſtates. 3 Co. 5, 6, 32. | 

And where lands are given to a man and his wife,” and the heits of the 
body of the wife, or to the wife and the heim of her body, and the writ 
of entry is brought againſt the huſband and wid, and they vouch/ the 
common vouchee ; theſe are good recoveries, and will bar the huſbands 
and wives, and the eſtates in tail, remainder and reverſion. 

And where a man has land in which his wi @ jointure, or to 
which ſhe will have the title of dower after bis death, if the writ of en- 
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try in this caſe be brought againſt them both, and they vouch the com. 


non vouchee, and ſo a recovery. is had, this recovery will bar them 


both i but the huſband alone without ber cannot bar her of any ſuch 


{A by u recovery 3 for ſhe may falfify and avoid it after his death, 
; , Fegant in tail cannot ſuffer a-recovery without the concùrrence of 
the jointreſs, where the lands are limited to her. Tayler v. Herne. 1 

wr. 116. Vide alfo : Grvion's Harl. Ca. 69. If a recovery be uf. 
fered of the wife's hanus by the huſband and wife, this is as effectual to 
bar the right of the wife by the cuſtem rf Lenden, as à fine at Commen 
law. 1 Kall. Abr, 556. bp rng 
An if land be given to huſband and wiſe and the heirs of the body of 
the huſband, and the writ of entry is brought againſt the huſband alote, 
and he vouches the common vouchee, and ſo a recovery is had with: 
ſingle vouchet : this is no good recovery of any part of the land, net 


bar to any of the eſtates, althoꝰ the huſband ſurvives the wife. 3 C. 5. 1, 


12. Ed. 4. 14. | 1 ey 
Becauſe at the time of the recovery there were no moi eties . between 
him and his wife, and the remainder depends upon the intire eſtate, 210 
the huſpand was'nct. ſeiſed by force of the tail and procipe brough 
Againſt bim only. Vide Yin, Abr. Recevery (D z.) and further in Ca, 
Dig. Haran am feme (G 2.) Ca. Temp. Tal. 164. Com. Rep, 565, 
And yet if lands be given to two others, and the heirs of the body 
of one of them, the remainder over to a ſtranger, and the writ of ent) 
is brought againſt one of them, and he vouches the common voucher, 
and ſoa-recoyery is had ; this is a good recovery, and a bar to all the 
eſtates for the one half of the lane. 855 

If lands be given to A. in tail, remainder to B. in tail, the remainder 
to C. in tail, the remainder to D. in fee, and A. makes a feoffment in 
fee, and the writ of entry is brought againſt the feoffee, and he vouches 
B. (being him in the fecond gemainder in tail) to warranty, and he 
youches the common vouckee : this is a good recovery, and a bart 
the ſecond eftate-tail, and all the remainders and reverſions depending 
e yet it is no bar of the tuſt eſtate- tail which A. bas. 
. A 


3 | | | | 

If thewritof entry be brought againſt a mortgagee, and he vouches 
the common vouchee, and ſo a recovery is had; this is no good reco- 
very to bar br bind the mortgagor, but that he may enter upon the con- 


" dition broken; 


do if one gives lands to B. and his beirs fo long as C. ſhall have hein 
of his body. and B. ſuffers a common recovery, and vouches the com- 
mon vpuchee; this is no good recovery to bar the donor of the poſlibi- 
lity, for in both theſe cafes he that is to be barred has no remainder ot 
reverſign, but an intereſt or poſſibility, which cannot receive a recom- 
pence in value, | 
But if in tlicſe caſes the mortgagee vouches to warranty the mortęa- 
gor, or B. the doner vouches' the donor, and fo they vouch over the 
common vouchee, and ſo the recovery is had ; theſe will be good reco- 
veries to bar both them and their heirs for ever, hep 
And if one has an eſtate in fee-fimple determinable on a limitation or 
a condition, or af lands be given to A. and his heirs until P. pays to 
him one hundred pounds, and then that ic ſhall remain to B. and his 
heirs, and fl. in this cafe ſuffers a common fecovery, and vouches the 
= | Common 


** * 
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common vouchee ; it ſeems this is no bar to B, and his heirs, but that ET. 
upon payment of the one hundred pounds he ſhall have the land, © - 

80 if one by his will deviſes his land thus: 1 give unto 4, my ſon _—_ Ro 


aud his heirs for ever my land in //. paying twenty pounds ta B. when 

A. ſhall come to twenty-one Jeurs of age, and then that A. and his heirs, 

hall have it for ever; and if J. all die without heirs of his body, G 

being then living, that then C. ſhall have ic ro him and his heirs for 

ever, and A. pays the twenty pounds to B. at his full age, and then ſuf. 

fers 2 recovery of the land; this is no bar'fd C. of his eftate, Cur, Mic. 

18 fac. B. N. vide the Cafe of Hell and Erown, | —_ 2 
But note in the caſes before, where it is ſaid that a recoyery.is void, off, 

it is meant as to the heirs, and them in reverſion and remainder; for 2 

to the parties themſelves that ſuffer th recovery, the ſame is for _— 

moſt part good, and binds them by way of eſtoppel and conclufion. 
By the Stat, of 21 Tac. 1. c. 26. perſons leyy] % | 


| vying fines or ſuffering 

recbveries in the game of an Lent perſon, . not ptivy or conſenting t 

the ſame, are guilty bf felony Without benefit of Clergy, . r f 
A ſtranger that Has Tight to the land t the tiite of à fecover ſufferrd Stranger. 

is not rd all by the recovery, or by lis Want of aon-claim, Oc. 

bh CFE AO. ng, CCC 
He that is in an eflate fh Poffeten by title abb e the recovery, afl 

not he bound by the recovery. Co, 96. 4. r 
Where lands were deviſtl to A, for life, and if 4, Thould dig {earn 

ut 1 


* „ 


iſſue-male, then to ſuch. iſſüe-male and his Beirs for ever 

ſhould leave no iſſue-male, then to B. in fee; and N 2 com- 

mon recovery of theſe lands, and five years paſſed: the rigbt heirs o 

the teſtator were barred, in regard they ought to have ited upon ſuc 

forfeiture, and had no new title of entry upon the death of the tenant 

"hh 12% Ate raed aac; por ods 
On a recovery it was objected, that a recovery was a wilfal forfeicure 

in point of law, and was voluntary, and upon no condition; and that 14 

it ought not to be ſupplied or maintained in equity z but the court de- 1 

creed it, Can. Ca, 49. wicked, + _ 
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Of the Parties in Common Recoveries. in general. 


la every good and binding common recovery it is requiſite there bei 
demandant, a tenant and wouchee, as the efficient cauſes thereof; for if | 
either of theſe be wanting; it is not a complete recovery, Ne 
And therefore if a common recovery be had againſt the bean, in tail 
without a voucher, this is void. 95 
And for this it is to be known that ſuch perſons and by ſuch names 
may be demaridants, tenants and vouchees in recoveries, as may be cog» 
ſors and copniſees in fines. 2 Weſt, Tit, Recoveries Co. Lit, 472. 
And therefore a recovery ſuffered by an inſant appearing by his guaye 
dias is good; and will bind him and all others. Heb. 275. Vide alſo 
Pg. 64. Vin. Abr. Cum. Recovery (D). 1 P. Wm. 3356. * 
do e a recovery had againſt a wortan that bag a 50 a being joined 
with her huſband will bind her and all others, ' 10 C. 43. Piu. 5135. 
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Of the Demandant. ST 


The demandant is he who brings the writ of entry, and may be termed 


— 
* 


Tepant to © The tenant is he againſt whom the writ of entry is brought, and may 
* theprecipe. be termed the recoveree. | | | Fe 
| It is neceſſary in a recovery that there be a lawful tenant to the precipe, 
i. e. that the writ of entry be brought againſt one that, at the lime of 
the writ brought, is tenant of the freehold, either by right, i. e. that 
has an eſtate for life at leaſt in the land, or by wrong, i. e. that is a dif- 
ſeiſor of the land demanded, and whereof the recovery is had. Dyer 
252. Co. Lit. 46. 3 C. 6. * en | 
Otherwiſe the recovery is void, according to Piget 28. but if there is 
no tenant, the recovery is good againſt the party who ſuffered, by way 
of eſtoppel, tho* not againſt remainder-men or ſtrangers. 10 Me. 45. 
Tenant to the precipe may be made either by. fine, feoffment, leaſe 
and releaſe, or by bargain and ſale inrolled. Wil, 281. Yide further 
Vin. Abr. Recovery (U). Com. Dig. Recovery (B 3-) As to the d,Qrine 
of tenant to the precipe by diſſeiſin, ſee the caſes of Tayler v. Herde, 
1 Burr, 60. & Goodtitle v. Duke of Chandos, 2 Burr. 1 5 . 
When the recovery is to be had of a reverſion, and that there is an 
eſtate for life in being of the land whereof the recovery is to be had, 
(or an eſtate for years, or any ſuch like eſtate, will not hinder the ſul- 
ering of a recovery) there the courſe is to get a conditional ſurrender 
for the tenant for life of his eſtate to him in reverſion or remainder, to 
. the end that he may be perſect tenant of the inheritance, and then the 
writ of entry a ths brought and the recovery had againſt him; for if 
a writ of entry be brought againſt a ſtranger, and he vouches the tenant 
in tail in poſſeſſion of the land, and ſo a recovery is had; or if there 
be tenant for life of land, the remainder or reverſion to another in tail 
or in fee, and a ſtranger brings a writ of entry againſt him in the remain- 
der or reverſion, or againſt a ſtranger who vouches him, and ſo a reco- 
very is had ; theſe recoveries are not good. png Mm | 
And yet if the writ be brought againſt the tenant of the land and a 
ſtranger that had nothing in the land together, and ſo a recovery be had; 
this recovery is good enough, Ad 
And though a tenant for life keeps the poſſeſſion, yet the recovery 
will be good, Pig. 41. and ſuch (urrender by tenant for life ſhall be pre- 
ſumed on a recovery. of forty years ſtanding. 2 Strange 1129, 1267. 
Vide ſuriber 2 Burn, 1069. ban be 
And if a diſſeiſor makes a gift in tail of the land to another, and 
writ is brought againſt him, and he vouches the diſſeiſee, and he vouches 
the common vouchee z this is a good recovery, 3 Co. 6. Co, Lit. 46. 
Lit. $19. Plow. 514. Dr. & Stud, 49. | | 
| I bargain 
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1 bargain and fell lands to you and your heirs, the hargaince has an 
eſtate before entry, and he is a good tenant to the præcipe in a common 
recovery, yet he cannot bring treſpaſs. Carter 78. - X 8 

In a caſe, Mich. 29 Car. 2. amongſt che ſerjeants, it was held, by 
Elis, Newdigate and Dolbin, that if a bargainee ſuffers a recovery by + -— = 
writ of entry returnable Cra Marte, and after the deed is inrolled ; in ' "= 
ſuch caſe the bargainee was ſufficient tenant to the præcipæ before inrol- | 1 
ment by this relation ſubſequent, and that this bargain and ſal@#may lead 

the uſe of this recovery. But Raymond doubted that the inrolment com- 

ing after the return of the writ of entry, came too late to make a tenant - 

to the præcipe; and it was ſaid four thouſand pounds was lent upon 9 

this de. And Lord Hebart in Duncomb and Wing fielu's caſe, is of _— 

opinion, that if the defendant be tenant to the precipe, either at the | 3 

time of the writ purchaſed, or at the return of it, it is ſufficient, 

Tenant in tail, remainder in tail, the remainder in fee. The tenant .v 

in tail was attainted of treaſon, office was found. The King by letters | 4 

patent granted the land to 4. who bargained and ſold it by deed to B. a 

and H. ſuffered a common recovery, by which the tenant in tail is 

vouched, and afterwards this deed was inrolled. Per Holt Ch. Juſt, — - A. 

This is no bar of the remainder, becauſe before inrolment nothing paſ- * 

ſed but by way of concluſion, and the bargainee was not lawful tenant 

to the precipe. Gedb. 218. 2 la. 675. n ; 

A common recovery cannot be ſuffered where the e/fate-tail is expectant 

on the eſtate for life, tenant for life not being made tenant to the pre» 

ripe, Vent. 360. This is true in a writ of entry in de p, (which is 

commonly uſed ; and the reaſon is, that ſuch a writ ſuppoſes a diſſeiſin) 

which cannot be when there is a tenant for life in poſſetſion. | 

A. leſſee for life, remainder to B. in tail, and a præeipe Igbrought 

_ againſt B. if B. happens to have a ſurrender of the lefſee for life at any 
time before the recovery, it is a good recovery, and the precipe inks 
. Noy's Rep. 126. | | eee cate; 

If a tenant to the præcipe is made by leaſe and releaſe, it is good 
tho' there be no conſideration. Mod. Rep. 262. . | 

The conuſee of a fine, Odab. Pur. is a good tenant to the procipe of 
a recovery the ſame day z and the court will ſuppoſe a privity the ſame 
day to ſupport a Conveyance, H. 22 Car. 2. f. R. Fettiplace's Caſe. 

Tenant jor lije, arid be in remainder in tail ſuffer a common recovery, 
in which they both vouch the common vouchee z this ſhall not bind the 
eſtate tail, for he in remainder in tail is not tenant to the precipe, but 
the tenant pur <#e 3 and in truth the land is recovered againſt tenant pur 
wie only, and the recompence cannot veſt in him in remainder only, be- 
cauſe the land is in truth recovered againſt tenant for life. 3 Co, 5, cited 

in Cupledite*s Caſe. 1 ROPES 

Ficwden's opinion in Manxell's Caſe peft. 568. that if there be /enant 
fer life, the remainder or reverſion over in tail; and a common recov | 

is had againſt him in remainder or reverſion, it ſhall bar the eſtace-tail, 0:5 

was denied for law by all the judges ; for there is no tenant tos the pree 

cipe, but only by adinittance and colluſion, which {ball not bind the 
iſue in tail. recipe againit tenant for life, who vouched him in te- 
mainder in tail, who vouched the common youchee, he in remainder is 


red. And. 275. 
pared. And. 275 6 
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plead n n60- -tenure, as he wght 2 an 
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If there be a bargain and ſale, and a fine to a Efe 2 ears or in 
Few/erficn to make them tenants to a precipe, this does not deſtroy the 


reverſion for years. 2 Roll. Rep, 249. 


If leſſee for gears be made te ant to the br ecipe, it does not extinguiſh 
Bis term, becauſe i it was in him for another pps Mod. 107. 
. Ih" I of a judgment i in ejeAthent in C. B . where ſpecial verdi 
was fo ou ng, that a writ of entry was brought again M. C. N 
Suma* Martini z that on the return he ippeared, and the dem 
coutred 2zainſt him; chat be vpuched L. the tenant in tail, and a, — 
menens ad warrantizand” j ved returnable Oaeb, Pur*; aſter the tefle and 
$90 befgre the return of the lummons, wiz. 1 January, L. the tenant in 
ail can eyed to M. C. by! leaſe and releaſe for life, and at the return 
thereof L, appeared and entered into warranty, and vouched over the 
ono vouchee, and ſo a recovery was had, Ard this being held good 


in B. the Taintilf 1 in ertot's counſel inſiſted in B. R. that M. C. was 


not tenant to the precipe at the return of the writ of entry ; he agreed, 
tat if he had rchaſed | before the return thereof, gg, recovery had 
been. god 9 N if afcer, as here) to bind ſtrangers, or the iſſue in tail, 

b the parties by way of eſtoppel, be- 
10 tender thi 13 at the return of the writ of 


5 105 a oo er always ſupp 17 es a ſeiſin; for it is always a good 
n 


e that che vouchee ba othing > >, 210 of che . 


a Ee nec un u Fe lea 1; not F ant does 
ft 20 1 . oft 85 ker 4. | 


thoſe that bre ties and nd cla under We. ſto 7. tra argued, 
"FR the ive th of be bo bound where he may have fee no th b 
ang. it is got à ſuf5cient ; Corunterpleg of voucher, to ſay che Le eber Jad 
hits Wo ore, Oc. without adding » nec unquam pie J/ And ſo it is ol 
1 e | Where the tenant appears on the return of the writ. of « | entry 
and à recovery is then hdd, there the tenant mull ave the freehold in 
him a he, 15 85 of the writ, bgcauſe it is a recovery 42 ſutfered ; 
but otherwiſe where there 13 4 voucher over, ot —. ea ded, as in 
this caſey fox there it is ſufficient if he becomes tenant he judgment. 
And of th t by 1 ops non both 2s to the counter 12 donc her, 1 non-tenure, 
Sc. was Delt, & uſt, Ang he alſo held, 165 the 17 to the 
Previpe gains à fee old before judgment, it is {ufficient, for. it cannot 
be ſaid to be a recovery | again him that had nothing, and IR a 
writ naß be go0Q by. a lublequent purchaſe, and ſo may a vouche 
and it is the more reaſonable, Vaude e the demandant may have a goc 
cauſe of ation though the tnant have not the land; for it is not his 
being tenant to the pre 1e, but the demandant's having a right to the 
lane, that is the Foundation and caufe of the action; ad therefore it is 


ſullicient in law if the tenant has ** laud to N at any, time before 
2 judgment, z and the judgment in C 


. was affirmed nif: cauſa, Cauſe 
wis afterwards endeavoured to be ſhewed, ſed nen ell;catur ; and then 
Hall. Ch. uſt, further obſerved, that che rec mperce in the caſe of com- 


ſion expectant is thereby barred l, 72 15 the recompence cannot extend 
| vance in favour 5 et teco- 

veries. The rule was made zwtoldte. 2 Salk. Lacy v. Wichams, 
A recovery is good, though a ffranger that has nech in che land be | 
nidde temant to the precipe with the tenant in tail; for the Fecompence in 
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ball be favourably expounded, Heng. 358. Fg 

In 2 quare impedit, the plaintiff ale himſelf to an adyowſan by 4 

; recovery ſuffeted by tenant in tail ; and in pleading the recovery, 

1 alledged tus ie he tenant ste the firacipe, but did not ſhe how they became 
ſo, or what convey=1ce was made to them by Which it may appear 
they were tenants z the cqurt thought, it was ngt well pleadsd, but gas WM 
no judgment, 2 Med. 7. Mad. 219. | a 2 

Tf he in re erſion ſuffers a common recovery. to divers uſes, his heit 1 
cannot plead that his father Sd netbing in the land at the time, of, the re- 5 
covery, for he is eſtopped 40. lay, that he was nat tenant tg the gie! : 
and it was a good recovery againſt him by eſtoppel. C. 14. 

4 Lem, 238. Cre, Elis. ate an 

On producing a common recovery at a trial, the counſel on the other 
fide pretſed them to prove who was tenant to the præcige at the time of 
the recovery; but the court would not allow it, for it ſhall be intended 
a good recovery z and if it were otherwiſe, the proof qught to he made 
by the other party. Cre. Face 44... | | | 

By fats 14 G. , intitled, Az At to amend the Law concerning common Tenant to 
rectveries, &c. reciting, That whereas ſeyeral leaſes have been hereto- the præcipe. 
fore, and ate hereafter likely to be made, of honours, caſtles, manors, 

lande, tenements and hereditaments, for one or more life or lives, under 

particular rents thereby reſerved, and to be r-ſerved : and whereas pro- 

curing ſurrenders of ſuch freehold leaſes, or the tenants thereof to join, 

in order to make tenants to the writs of entry, or other writs for tuffer- 

ing common recoveries, frequently occaſions great trouble, dificuly 

and expence to tenants in tail, and the ſame cannot in man) caſes be 
obtained by reafon of the uncertajagy in whom the legal eſtate of free- 

{ hold under ſuch leaſes is veited, and alſo by reaſon of the diſabilities 

J ard incapacities of ſuch leſſees, or perſons claiming under them, by 
| means whereof purchaſes and famil y-ſettlements are often delayed, and 
may be in great danger of being defeated, if ſome proper remedy be not 
| provided: for remedy whereof it is enacted, that all the common recove- 
ries ſuffered, or to be ſuffered in his Majeſty's Court of Common Hlevs Commeg rg 

at Weſtminſter, or in any other court of record in the Principality of coveries td 

| Wales, or in any of the Counties Palatine, or in any other court haying er, E 

juriſdiction of the ſame, of any honours, caitles, -manors, lands, ten- ,oueying 

ments or hereditaments, without any ſurrender or ſurtendets of luch the freehuld 
leaſe or leaſes, or without the concurrence of, or any Conveyantcs or 

aſſurance from ſuch leſſee or letſees, of other perſon or perſons claiming 

under ſuch leiſre or leiſees, in order to make good tenai-ts to the wiits 

of entry, or other: writs. whereupon ſuch recaveries have been or thall be 

had or ſuffered, ſhall be as valid and effectual in law, to all intents and 

* whatſoever, as if ſuck leſſee or leſſees cr any other petſ n odr 

perſons claiming under him, her or them, had conve ved, or joined ia 

conveying, or (hall convey, or join in conveying a good eſtate of free- 

hold to ſuch perſon or perſons as has or have been, of ſhall become te- 

nant or tenants to ſuch writs of entry, or other writs, whereupon-ſuch 

common - recoveries have been or ſhall be ſuffered. e a 12 

Provided always that nothing in this act contained ſhall-extend, or Proviſo. 

be conftrued tu extend; to make any common recoveries valid and effec- © © 

tual in law, uvtefs the perſon or perſons intitled to the tirk eftate — 

| nie bus en 151) |: il 


— - N 


eltate for life in being, 


to the writs of entry, or other writs, whereupon ſuch common tecove- 
ries have been or ſhall be ſuffered, ' 

Provided alſo that nothing in this act contained ſhall be conſtrued to 
extend to prejudice the eſtate of ſuch leſſee or leſſees, or any perſon ot 
perſons claiming any intereſt under ſuch leſſee or lefſees. | 

For the operation of this ſtatute, Vide 1 Bury. 115. | 

A ſurrender of tenant for life ſhall be preſumed on a recovery of forty 
years ſtanding. 2 Stra. 1129. | 3 

If A. be cefuy que truſ for life, remainder in truſt for B. in tail, te- 
mainder in fee to C. B. cannot bar the remainder by ſuffering a recove- 
ry, if there be a good tenant to the precipe. Chan. Ca. 64 

But if there be uo legal tenant to the præcipe in order to the ſuffering : 
recovery, yet after a length of time it ſhall be preſumed that there wa, 
Med. Ca. in Law und Eg. 143. | . 

And though there be no tenant to the præcipe, yet à recovery is 
by way of eſtoppel agaiaft the party that ſuffered it, but not againſt 
remainder-men, ſtrangers, &c. Lucas 45. 

A common recovery, though defefive as to a tenant to the precipe, 
rat ap an equitable eſtate-tail in truff only. 2 Vern. 132. 2 Chas, 
63. 1 | 

A recovery is in which the tenant to the precipe is made tenant 
of the freehold — the return of the ſummoneas ad warrantizandun, 


Ld. Rn. 227, 475, 477. 


Of the Voucbee. 
Who. The vouchee is he whom the tenant vouches or calls to warranty for 
the land in demand. | | | 
Child in A child in ventre ſa mere it is ſaid — be vouched in a common re- 
ventreſn covery, a bill may be brought in its behalf, and an injunction to ſlay 


1 88 waſte, &c. 2 Vern. 711. 


Of the Uſe of Vouchers, and the Intent of Recoveries with 
| ngle, double, treble, &c. Vouchers. 


The effect cf a recovery, as is ſaid before, is to bar intails, and all 
remainders and reverſions that ſhould take place after intails z and the) 
are moſt uſually ſuffered either with a /ingle voucher, double voucher, ot 

| treble voucher, and ſometimes with a quadruple voucher. | | 
Intent of re- The intent of a common recovery with a fing/e woucher, is to bar the 
coveris tenant and his heirs of ſuch eſtate-tail only which then is in him, to 
with ſiagle deſtroy the eſtates which athers have of any reverſion expeCtant, or fe- 
voucher. maindet dependent upon the ſamez and of all leaſes and incumbrance 
derived out of ſuch reverſions and remainders, perth 55 
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Gon in himſelf, it is ſaid that ſuch a recovery en tenant in tail 
will not bar the iſſue in tailgpf his entry, nor diſcontinue his eſtate, nor | 
pluck ſuch reverſion or remainder out of his Majeſty. 28 H. 8.6. 34 
H. 8. c. 20. Dyer 132. 6 SY | . 
A recovery with fingle woucher bars only ſuch eſtate as the tenant 
has in poſſeſſion at the recovery, and the dependences thereon ; as if 
lands be given to 4. in tail, the remainder to the right heirs of B. (B. 
being then living) and the writ of entry is brought againſt the tenant in 
tail, and he vouchees over the common vouchee ; this is a good tecove - 
ry and bar to the eſtate-tail and remainder alſo, Cv. 135. 3 C2. 59. 
But if the tenant in tail be not in poſſeſſion, or be in of another eftate 
by diſſeiſin or conveyance, c. as if tenant in tail be diſſeiſed, and then 
ſuffers a recovery with ſingle voucher; or the difſeifor makes a new 
eſtate to the tenant in tail, and then the tenant in tail ſuffers a recovery 
with ſingle voucher z or if the tenant in tail makes a feoffment in fee of 
land, and then takes back 4 new eſtate to himſelf from the diſcontinuee 
in tail or in fee, and then ſuffers a common recovery with ſingle voucher z 
by this the eſtate in theſe laſt caſes is not barred, id. But by double 
voucher they may. utes Were | 
A recovery with double woucher in intended to bar the firſt voucher and With dov- 
his heirs of every ſuch eſtate as at any time was in him, or any of his „ uu” 
anceſtors, whoſe heir he is, of ſuch eſlate; and all other perſons ok 
ſuch right to a reverſion or remainder as was thereupon at any time ex- 
pectant or dependant, and of all leaſes, charges and incumbrances de- 
rived out of any ſuch reverſion or remainder, and will be alſo a perpe- 
tual bar of ſuch eſtate whereof the tenant was then ſeiſed in reverſion ot 
remainder expeQant or dependent upon the ſame. | 
But by a recovery with double woucher, in the caſes before where a 
ſingle voucher is no bar, the eſtate-tail is barred, and all intereſt, eſtates 
and titles that the vouchee has at the time of the entry into the warranty. 
And therefore where the tenant in tail levies a fine, makes a feoffment, 
or bargains and ſells the land by deed indented and inrolled, the writ is 
brought againſt the cognizee, feoffee or bargainee, and he vouches the 
tenant in tail, who vouches the common vouchee 3 this bars the eſtate- 
tail, and the remainders and reverſions thereupon. | 
So if in theſe caſes the conuſee, feoffee or bargainee, makes a new 
eſtate to the conuſor, feoffor or bargainor, or he diſſeiſes rhe conuſee, 
fcoffee or bargainee, and then levies a fine, makes a feoffment, and bar- 
=o and ſells to another againſt whom the writ of entry is brought, and 
e vouches the tenant in tail, and he vouches the common vouchee z by 
this recovery the firſt and ſecond eſtate-tail, arid all the remainders and 
reverſions depending thereupon, are barred. C. 135. 3 Co. 59. 12 
Ed. 4. 19. 10 G. 45. FF 
The intent of a recovery with a treble voucher is to make a - With treble 
tual bar of the eſtates of the tenant, and of every ſuch eſtate ke. voucher. 
ritance as at any time had been in the firſt or ſecond youchee, or an | 
of them, or either of their anceſtors, whoſe heirs he ot they are of fuck 
eſtate, and as well of every reverſion thereupon dependent; as alſo of 
all oo, charges and incumbrances derived out of ſuch tevetlion or 
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How the 
writ of er- 
ery muſt te 
brought. 


, Nate In that called a single recovery, you. will find two, recoveries 
COPE: the Grit by the demandant againſt the tenant, and the ſecond 
by. tenant againſt the. common vouchee. a. ors. 

2. In that. with a double voucher you. will 6nd three recoveries in- 
cluded ; one for the demandant againſt the tenang, = ſecond for the 
tenant againſt the voucher, the laſt for that voucher againſt. the ſecond 
of common vouchee, * 

. And alſo in a recovery with a treble voucher. are included four 
recoveries :: firſt hy the demandant againſt the tenant, the ſecond. by the 
"tenant againſt the firſt voucher, (otherwiſe called vouchee) the third by 
the firſt againſt the ſecond, and the fourth by the ſecond, againſt the 
common vouchee. |; | | 


Of the due Order and Form required in Recoveries, 


It is neceſſary that ever good common recavery be had and va 
aw requires, du. that there be a writ 


not hurt. 3 C. 3. Stat, 23 Elis. c. 3. 
It æ recovery be inteaded? ſt be 
brought againſt the tenant in tail in poſſeſſion, and he muſt vouch the 
common youchee, 3 S en 

But if your recovery be intended with a do»ble cvucl er, you muſt 
either by fine, feoffment, bargain ang ſale inrolled, or leaſe and releaſe, 
make him (you intend to be) tenant at the time of the writ of entry 
brought; tor every writ of entry muſt be aways brought againſt him 
that muſt be a if: tenant of the freehold of the land demanded at 
the return of 95 writ, 18 R. 2, and Dyer, fol. 252. pl. 98. becauſe the 
eſtate of the tenant in tail (who is the firſt vouchęe) is barred in reſpe& 
of the ſuppofed recompence af nelged over againſt the common vouchee; 
for in ſtrict law the recompence adjudged over is to go in ſucceſſion of 
the eſtate, as the land loſt ſhould have done z and then it were not rea- 
ſon to allow the heir liberty to keep the land, and alſo to have a recom- 
pence in value, therefore he loſeth the land, and is to truſt to the re- 
compence. Dyer 252. 3 Ce. 6. Ce. 44. 

But in a feigned recovery the tecompence is but imaginary, and no 
ſach thing really in the caſe, 1 OR : 

If there be a fine as well a3 a recovery, you muſt make him co ſee 
to the fine who is to be tenant in the recovery, and he muſt vouch the 
tenant in tail, and in ſuch caſe the writ of covenant for the ting muſt 
dear telle, and be returnable before the writ of entry. 

And if a tenant bas but an eſtate for life, or be tenant in dower, or 
by the courteſy, of England, it is requiſite for the ſtrengthening of a re- 
covery, and ſaying his elfate, that he makes a Fe ſurrender of 
bis eſtate to him in the reverſion or remainder, to, the end he may be a 


preſent tenant of the inheritance, and then to bring the writ of entry 


againſt him; and after the recovery is executed, the particular * 
gat | | or 


. 


* 
* 
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for breach of -the condition, may enter. and enjoy his term notwithſtand- — 
ing ſuch ſurrender. See the form of the ſurrender in the ſecond volume. | 
ecoveries are moſtly uſed for aſſurances of land in the form whereof * 


the parties do agree, that one who is called the demandagt hall bring . | 
= ind u 167 by had good right) againſt the tenant of 14 2 — 
hold of the land, as though he had no right of entry to the ſame z bunt 
after a diſſeiſin, which Hugh Hunt (the common name of the. ſuppeſed dũ. 
ſeiſor ) had unjuſtly made to the demandant, Sc. and hereupon the te.. 


nant calls to watrant to him the lands - (or the common vouchee :e 


one of the criers of the court) which vouchee is ſuppoſed to appear in 
court, and warrant the lands to the tenant, (or defendant) whereupon 
the plaintiff or-demandant claims the lands againſt the common vouchee, - * 
whq is ſuppoſed to appear and defend his right, and pleads, that Hugh. '2 
did not diſſeiſe the plaintiff or demandant, as by his declaration he ſup- 
poſes, and puts himſelf upon the country to try it; whereupon the de- 
mandant prays a day to imparl, or {peak to the plea ; and a day being 
given, the demandant is ſuppoſed to come again into court in proper 
perſon, and the common vouchee then is ſuppoſed to make default, and 
withdraw in contempt. of the court; and thereupon judgment is given, 
that the demandant ſhall recover in value againſt the. common vouchee, 
Sc. and ſo by this device, grounded upon the ſtrict princi les of the 
law, the tenant, looſeth the land, and has nothing for it ; but it is by 
5 own agreement, and for the aſſurance. of him that buys the land, 

And ſo it is if it be with double or. treble vouchers ; as in a double Double or' "| | 
voucher the tenant called to warranty the firſt vouchee, ho warranterh *reble 
and called the ſecond or common vouchee, who pleads to the country, gs , 
and after imparlance and return of the, demandant makes default, and 
then judgment for the demandant againſt the tenant, for the tenant to 
recover in value of the friſt vouchee, and the firit to recover in value of 
the ſecond ot common youchee and it is in the like manner with tteble 
voucher,, Sc. | | a REN e 

Who may ſuffer a common Recovery. , 

Any perſon who is not diſabled by law may faffer a common recove- 
ry. Such diſabilities are either by the common or fatute law. 

By the common law infants, feme-coverts, perſons attainted, and 
aliens, are diſabled. But as to ideots and madmen, à recovery ſutfered 
by them is unavoidable. et FH; cafes Dann? hte 

Thoſe diſabled by ſtatute are, for ſome particulat reaſons therein 
given, on account of the abuſe of common recoveries.” : 

A tenant in fee-fimple may ſuffer a common recovery of land, and it Tenant ia 
will bind him that ſuffers it, his heirs, and all others, ere 
A condition that a donee in tail ſhall not alien, is void z and therefore in 
ſuch a donee in tail may, notwithſtanding ſuch condition, by recovery jj on con- 
bar it. 9 Co, 127. "_ | Ou r 
By ſettlement A. was made tenant for life, remainder to the heirs of I hant in 
his body by his wife, and in the ſame deed 4. covenanted not to ſuffer tail contrary 


2 common recovery, but that the lands ſhall be enjoyed according to to-his cove- 
Vol. HW.—-Paxr 7. K k theſe ak. 
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theſe limitations. A. ſuffered a recovery, and then deviſed the lands; 

_, this recovery was held good to bind the aſſets ; but A. being tenant in 
tail, and as ſuch having a power to ſuffer a recovery, the land deviſed 
ſhall not be affected). Wil. 104. 2 . | | 
If tenant in tail makes a mortgage, or confeſſes a judgment, c. and 
ail, mort. after ſuffers/a common recovery, the recovery ſhall enure to make good 
all his precedent acts and incumbrances. 1. Ca. 120. 


; If a mortgagee ſuffers a recovery, it wilt not bar the mel ce! but 
Mortgagee. if the te A. a party to — it will be good. Fac, 
$97 39%. - ex N 
A common recovery, ſuffered by ceffuy que truſt of an eſtate· tail, has 
Ceſtvy que the ſame effect in __ to bar the 5 838 as it would 
have at law in caſe he had the legal eſtate in him. . 1 Fern, 13, 440. 
2 Vern, 132. . 2 Chan. Ca. 71. 2 Vent. 350. Wil.gt. - 
If A. be ceſtiy que uſe for life, remainder in truſt Z. in tail, te- 
mainder in fee to C. B. cannot bar the remainder by ſuſfering a recovery 
if there be a govd renant to the Precipe. 2 Chan. Ca. 64 
Where a ceffuy que truſt in tail brings a dill againſt the treat to the 
intent they would join in a recovery, this is not proper; but it is pro- 
per tg pray that the truſtees may convey the premiſes to ca gue tru 
in *; who may then ſuffer a recovery ; though if the truſtees are alſo 
truſtees for any annuity ogy mes they are not compellable to . with 
the legal eſtate out of them to the cefuy-que tri in tail. 2 Mil. 134. 
In à marriage ſettlement the huſband was made tenant for ninety-nine 
rs, if he 3 long lived, remainder to truſtees during the life of the 
| huſband, c. remainder to the firſt and other ſons by the marriage in 
tail- male, remainder to the firſt and other ſons by nr other wife, te- 
mainder over; a ſon was born, and of age; the wife died, and there 
was no other ſons by a ſubſequent marriage; the truſt for preſerving 
contingent remainders deſcended to an infant: «a court of equity will, 
if it be for the benefit of the family, dectee the infant truſtee to joia in 
7 by his guardian either as defendant 
an infant tenant $ ian either as dete or 
vouchee, 1 ſhall be — well as one of full age z and if the guar 
dian feint pleads, or. miſpleads, the infant bas a good action againſt him. 
Where an infant comes in perſon as vouchee, error lies not after full 
age, becauſe it muſt be viel by inſpoction, which cannot be after full 
Age. a 
' And if he appears by atterney, and. ſuffers a common „ then 
it ſhall be . for * z aliter per guardian. Sid. 321. 2 76.14 
Mad. 48. Siyle 248. s s | roſe 
Recovery againſt an infant who 2 y guardian, and vouche 
— is ä Earl of Neupert and Sir H. Midway*s Caſe 
Co. 40. a | 
A. tenant in tail, remainder to B. in fee. A. ſold the lands to F. 8 
and his heirs, and for aſſurance made a feoffment in fees and levied 
fine to J. S. to the uſe of J. S. and his heirs: by the indenture of bur- 
gain and ſale A. covenanted to make ſuch farther aſſurance within two 
years as the ſaid J. S. or his heirs, or their counſel ſhall adviſe; before 
any b made J. S. died, his ſon and heir within age ; it was de- 
viſed that, for ſuch further aſſurance and cutting off the remainder, ® 


common 


Fu is of "Deeds. | 
common recovery ſhould be ſuffered in which the infant bould.. be te- 
nant to the præcipe, and ſhould vouch the vendor; and that the ſaid re- 
covery ſhould be to the ſaid infant and his heirs. After ſome doubt 
upon the appearance of a 22 ſufficient. guardian for the infant, che 
„% Sy M6 aA. 77 bt 550 wo 0 oh ed 

The King, by letter under his Privy Signet and 8igu Manual, ſigned 
to Lord Hobart and his fellow juſtices of C. B. that he was petitioned 
by Mountjey Blunt, under the age of twenty-one year, and by his 
friends, kindred and feoffees, into whoſe cuſtody the late Earl of De- 
vonſbire did commit his eſtate in truſt, that he might be admitted to ſuf- 
fer a recovery of his manor of W. for payment of his debts, c. Says 
Lord Hobart, Though we did never hold ſuch a recovery unlawful, or 
void in law, yet we have refuſed many motions of that kind, as holding 
it very inconvenient g but conveniency is diſcerned. by circumſtances : 
whereupon I. (ſaid his Lordſhip) ſent for the young gentleman, and ſe- 
cretly examined him, and he being ighteen years of age, ſatizhed me 
that he conceived it neceſſary for his eſtate; and I. called the Earl of 
Southampton, Lord Davers, and Mr. Wakeman, the perſons to whom 
his eſtate was committed in.truſt z they all confeſſed. it was neceſſary, 
and the recovery was paſſed openly at the bar againſt, A1 Blunt in per- 
on, — Lord, and Hateman, were admitted as guar- 
Clans. Hab. 99%? fr 50 MyaT $57 Hig A098 mit : 

Sir Jobn Sr. Alba being of the age of nineteen, his ſiſter (Who was 
next in remainder, — his — having married one of his footmen, 
he petitioned the King for leave to ſuffer a recovery, ho referred it to 
he Judges of C. B. before whom ſeveral precedents.of ſuch recoveries, 
ſuffered by Privy Seals, were cited, via. one Bivarny, 1 June 10 Car. 
. one Young, 23 November, 11 Car. 1. another 13 Car. 1. another 14 
ar. 1. another 1 Fac. 2. and two others 2 Fac. a. and another by Je 
be ſon of Sir Jabs Croke, 10 Car. 2. But the Judges obſerved, that 
even of theſe petitions were by fathers upon the mortgage of their ſons, 
and an equal recompence given; whereas here was neither father nor 
arriage to induce this recovery, and ſaid, that this matter had been 
ried too far already, and therefore diſallowed it. 2. Sail, 367. 
See of infant feme- covert, poſt. | 
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band is good, and wi 
de an infant, and appears as youchee by her attorney, this recovery 
ill not bind her. 10 C. 43. Plow. 515, Bridgm. Rep. og, 30, 71. 
And in Haſ. 8. W. 3. Stotes and Oliver, a common recovery. ſuffered 
an infant feme covert was reſerved for error; and the error aſſigned 
» that ſhe, being vauchee and under age, had appeared , by altarney 3 
ng it was ſaid, that if ſhe had vouched in perſon, ot by guardian, it 
bould not have been reverſed for error after full age, becauſe a guar- 
na is made by the court, who will not admit of any one hut ſuch as 
be anſwerable for the loſs the infant may ſuſtain through his de- 
alt: but an attorney is made by the party, and an infant is not 2 
led to have diſcretion enough to chuſe an attorney who will be faict 
> him; and therefore ſhe having appeared by attorney and ſutfered a 
<overy, it ſhall be reſeryed ſot the ſame after ſhe comes of age, becauſe 

{ball be tried by the 1 — warrant of attorney was 

F . | 4 2 1 : $7 made 


A common recovery ſuffered by a feme-covert jointly with ber 5, Houſband and 
U bind them, theit heits and all others ; but if ſhe wife. 


| | 67— — — 1 
267 Kinds of Deeds. > 
2 5 Pot — — Pkhrnes 1 — — cx" — — "KEY 
made when under age or not. Neither can the Huſband, though of 
age, make an attorney for himſelf and his wife, who is under age, ſo u 
to bind the inheritance of the wife: but ſhe being the principal, muſt 
be barred by her own act, and therefore muſt appear in court in ſuch 
manner as the law has directed, by reaſon of her infancy. And it ma 
be a queſtion, whether ſhe can be barred by an act of her own beſides 
that of a fine; for ſhe is not examined in a common recovery, but ſbe 
is in a fine, But this is not like the caſe of a fine levied by an infant, 
for that cannot be reverſed but by the infant himſelf during his nonage : 
for it being the act of the court to ſuffer ſuch a one to levy a fine, the 
court muſt therefore reform the fame by inſpeQtion, which cannot be 
after ſull age. 5 Mod. 209, 210. | | 
Säee more of infants, ante, | | | 
Baron and feme are tenants, and vouch the common vouchee; the feme 
was an infant, and _ in perſon, and not by guardian; therefore i 
was reverſed, Cro. Eliz. 31 e Baer. 
If there be tenant for life, remainder to the huſband and wiſe and ther 
* heirs, and the huſband and wife ſuffer a tecovery, being vouched by the 
' tenant for life; this ſhall bind the wife; S!yle 320. 5 
Where huſband has land wherein his wife has a jointure, ot which ſle 
may have title of deer after his death, and the writ of entry is brought 
againſt them both, and they vouch the common vauchee, and ſo a f. 
covery is had, this recovery will bar them both; but not if againſt the 
huſband alone, for in that caſe ſne may falſify and avoid it after bi 
death, Plow. 5 14. 3 Co. 8. | | 13 
A recovery cannot be ſuffered to bar an intail, where there is an eſtate 
for life in jointure, without the feme' joins therein. 5 Mod. 210, 211, 
If a woman who has an eſtate in dower, for life, or in tail joint'y with 
her huſband, or only to-herſe?f, or to her uſe, in any lands, &c. of the 
inheritance or purchaſe of her huſband, or given to the huſband and 
wife by the huſband's anceſtors, or any ſeiſed to the uſe of the huſband 
or his anceſtors, do, after the huſband's death, ſole, or with another 
huſband, ſuffer a recovery of it, it ſhall be void; and he to whom the 
land ought to belong after the death of the ſa:d woman, may entet as if the 
woman was dead; and yet if in this caſe ſhe does it with conſent of br 
next heir, or (hall feln with him, it is a good recovery; or if a writ be 
brought againſt her, and ſhe vouches the Reis in tail, and ſo the recovery 
is had. Stat. 11 H. 7. 20. 3 C51, 50, 60. — | 
Where lands are given 10 huſband and wife, and the heirs of the boch 
the wife z or to the wiſe, and the heirs of ber body, and the writ of ent 
is brought againſt the, huſband and wife, and they vouch the common 
vouchee ; this is a good recovery, and will bar the eſtates of the buf 
band and wife, and of them in remainder and reverſion expeQant thee 
upon. 1 | | 
if land be given te huſband and wife, and the heirs of the body of it 
huſband, the remainder over, and the huſband alone ſuffers a commot 
recovery z this is no bat to the remainder. 3 Ca. 5, 
If the huſband be tenant in tail, the remainder to the wife in tail, and 
he ſuffers a common recovery of the land, ſhe is barred; * 
But if lands be given to 12v9 others, and the hein of the body of 
of them, the remainder over ta a franger, and the writ of entry l 
brought againſt exe of them, and-he'vouches the common vouchee, * 


ad 
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ſo a recovery is had this recovery is good, and bars all the eſtates for 
one half of the lands; but between huſband and wile there are no 
moieties. 3 Cu. 5, 6. rn Wau dera Av). 
Where an eſtate is 0 the huſband and wife, for liſe, temainder to his 
heirs-male on the wife begotten ; the huſband cannot dock his eſtate by 
2 recovery during his wife's life. 2 Salk, 568. | 
If the huſband and wife be jointenant; of an eſtate in fee-fimple or fee- 
tail of land before coverture, and the bnd alore ſuffers'a recovery of 
it ; this is good for a motety. | 5 „Ae bebte 
And if huſband and wife be jointenants after the covertare, and they is 
then ſuffer-a recovery together 3 this will bind tbemn. 
And if they be jointenants for /ife, the remainder to the heirs of the 
huſband, and they ſuffer a recovery of it ; this is no bar to the iſſue of 
any part of the land. Moor 350. | n 
erſons attainted are diſabled to ſuffer teeoveries; and therefore, ' 
If tenant in tail be attainted, and office found, the land granted to A. 
who ſells it to B. who ſuffers a common recovery, and therein vouches Attainder, 
tenant in tail, the remainders are not barred. Godb. 218. But Allen, 
in 1 Keb. zo. contra arguende, 1 Keb. 398. But notwithſtanding the 
opinion in Gedb. yet it ſeems there is ſuch a ſcintilla juris in the tenant in 
tail after attainder, that by a common recovery he may bar the iſſue, 
reverſions and remainders, if there be a good tenant'to the præcipe j for 
if the King pardons the party, and reſtores the land, though the attain- 
der is in force, he may bar the intail. ** Raps 
Aliens are alſo diſabled to ſuffer recoveries. nd 
If an alien be tenant in tail, the eſtate- tail is good, but not diſcendi- Aliens, 
ble to his iſſue. 9 Co. 141. | 02 M000 WMS? | 
But if lands are given to an alien in tail, remainder to C. in fee, and 
the alien ſuffers a common recovery, and after an office is found, the 
recovery bars C. and the King has a fee z for till office he was 
ſeized, and there was a good tenant to the precipe. Godb. 102: Noy 
l | RAY 8 


37. | | 
Beſides the beforementioned natural and legal difabilities, convenien- 
cy, decency and order, prevents ſome from ſuffering recoveries z and 
therefore, © | da ben ö 
- The King cannot ſuffer. a common recovery, for if he does, he mult 
be tenant or vouchee ; and in both caſes the demandant muſt count R lag 
againſt him; which the law does not ſuffer, ſo he cannot come in as 
tenant by receipt; but if the party has any warranty, he may pray him 
in aid. Cro. Elis. 96, 97. | n 

But a recovery ſuffered by an ideot or madman is wnataYable, becauſe 
the law has a great regard to matters of record; as is manifeſted in 2 jqeor and 
And. 163. where a fine levied by an ideot a nativitate was held good, lunaticks, 


ſor both the ideot and his heirs are eſtopped to ſay he was an ideot z and 


the court would rather judge the office void, then bring this judicial act 
in queſtion, or the judgment of the court that accepted the fine. 


* 


of 


" _ ; — eee eee ee ee ems ” | . 


Lind of Deeds. 


mmi 


Of what Things a Writ of Entry may be brought, i. e. of 
what a common Recovery may be ſuffered, and what it 
will bar. 


In every common recovery, it is requiſite that there be land de. 
| manded as the matter, and that the thing be demandable. 
Of what And for this it is to be known, that of ſuch things and by ſuch name: 
things entry a8 a writ of covenant for the levying of a fine may be had, a writ of 
way be. entry for the ſuffering of a recovery may be had, ſave only it may not 
| be de ſaſſale, flogno, piſcaria, un" carucat* terra, eſſoveriis, bemay', 
a faelitat', de ſervitiis faciendis, de bovata mariſci, de ſelicn terræ, at 
2 gardine, cottagid, croſto, virgata terr@, fadina miner@, mercatu, nec de 
ſuperiori camera ; and yet of ſome of theſe alſo it may be by other 
But a common recovery may be of an honour, iſland, barony, caſlle, 
meſſuage, cuftilage, dovehouſe, land, meadow, paſture. underwood, 
chapel, river, county, warren, rectory, view of frankpledge, wail, 
eſtray, felon's goods, deodands, furze,, heath, moor, tithes, &c. 
Alſo a recovery may be had of a rent, common, advewſen, fraut biſen 
and the like, but not of any aznwity, Dot. & Stud. 52. 5 Co. 40, 41. 
2 Weſt. tit. Recovery. 3 | | 
A common recovery in the Common Pleas of cep bold lands will not 
paſs them; but if lands are cuſtomary freebolds, and paſs by ſurrender 
in a borough court, a recovery in C. B. of ſuch lands will be good. 
Oliver ver. Taylor, 1 Athins 474+ But ſee contra the opinion of Wille: 
Chief Juſtice, in the caſe of Carr vetſ. Linger, in a Veſ. 603. Recovery 
may be ſuffered of a truſt eſtate (by ceſtuy que truſt "oy effectually as it 
may of a legal eftate. See 1 F. Williams 91. g Med. 143. 
A præci e for a writ of entry is a precipe quod reddat. 
A præcipe quad reddat lies of | 2 
One acre of land. *% . 
Land covered with water, or an acre of land. 12 H. 7. 1.4 
A water-pit. 10 fd. 3. and 14 Ed. 3. 842, F. N. B. 191. 
A ferry. F. N. B. 191. 5 
A bailiwick. 34 Ed. 4. 423. # | 
An office. 27 H. 8. 1a. | | 
2 — n of a church (wide inſra) or fourth part of tithes. 
34. pt. 83. 
A — — of land. er $4. pl. 83. 
6 lands and Heir, or the waraſbip of lands. Regif 
161. 22 Ea. 3. 29. . 
It alſo lies of all manner of eccleſiaſtical or ſpiritual profits ; as of 
F A reQory, vicarage, portions, penſions, tithes, Sc. Per Stat. 38 Hl. 
7. 7. | 
| All . — 2 of —2 t, mixt and ſmall, within the vill 
or hamlet of B. in the pari A. whereſoever growing, happening, 
and annually accruin c. Thel. lib. 8, c. 9. F 2. wm IF; 
6 22 part of the tithes and oblations of the church of St. P. c. 
1 Ed. z. | | | 
A certain 
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A certain portion of tithes of land, not ſhewing how much. 1 H. 


4. 1. Dyer 84. pl. 8 5 84. 85, 86. 


In old time, of a hide of land ; per Glanwile, 
A plough-Jand, -4 Ed. 3. 161. E f X 
An ox-gang of land. 6 Kd. 3. 9 11. | 
Six feet of land in length, and four in breadth. 14 . 13. 
It alſo lies of ha. | e | 
A toft and ſcite of a mill. 14 Ze 4. LANES: 7 
The hundred of C. and baili wick of B. 34 Ed. 1. 3 Ed. 3. 
The paſture of fix oxen. 3 Ed. 3. 23. 4 £4, 2. A ors 
A rood of land. 3. Ed. 5. | yt | ; 
An advowſon. 3a Ed. 1. 4 Rep. 74 But note, that this muſt be 
underſtood an advowſon appendant to a manor; for how can it be of an 
advowſon in groſs, ſince the parfon has the freehold ; and therefore is 
ought not _ to be by writ of entry in le pe, but by writ of dreit de 
adveuſen; which has been and now is the practice. F 
A certain portion of land. 11 H. 4. 40. 5 H. 7.9. 
A moiety of one rod of land. 41 Ed. 3. 
A ſhop. . 3. | 17 
Four acres of alderwood. 11 Af}. 13. | of 
Turbary, by the name of moor. 1 Ed. 3. 387. „ 
And K les in a town, and not in a hamlet. 8 Eg. 3. 55. 7 Ed. z. 9. 
If a man has a moiety or third part of lands, ſuffers a common Moiety, 
recovery of the whole, the moiety or third part paſſes, and ſhall be to bird part. 
ſuch uſes as are declared by the common 8 f | 
So if lands be given to two, and the heirs of their bodies, remainders 
in tail, and one ſuffers a recovery of the whole z the tenant as well as 
the vouchee may by pleading abate the writ : but if the writ be admit- 
ted good the moiety well s to ſuch uſes as are declared by the deed 
23 uſes of the common recovery, and the jointure is. ſevered. 
3 Co. 3. g | 
So i one ſeiſed of a third part of land bargains and ſells a moiety, and 
a common recovery is had of a moiety ; this is a good recovery of an 
entire third, and not of a moiety of a third part. Cro, Car. 110. 
A condition that runs with the land cannot be barred by a common ,  .... - 
recovery z alitur of a condition collateral. 2 Salk. 0. 
A. ſeiſed in fet the manors of B. and C. deviſed them to E. for life, 
and if E. ſhould have ifſue-male, then to ſuch iſſue-male and his beirs — 
for ever; but if E. ſhould have no iſſue- male, the manor of B. to J. S. ed over. 
in fee, and that of C. to J. N. in fee; E. ſuffered a recovery of theſe 
— — this barred the contingent eſtates limited to J. S. and J. N. 
ill. 509. | 515 4 27 nf 
A recovery may be of a rent de n+w0.3 and therefore if one grants a Rent de 
rent in tail to B. remainder to C. in tail, by a common recovery, the novo. | 
remainder to C. may be barred. Sid. 285. 2 Keb. 55. EN 
But if one grants a rent in tail to B. who ſuffers a common regovery 
to the uſe of C. and his heirsz Z. dies without iſſue, the rent is deter- 
mined, becauſe by the common recovery the tent cannot be enlarged to 
the manifeſt prejudice of the ter-tenant, and the recovery cannot give 
the rent a longer continuance than the grantor gave it. 2 Lu. 1225. os 
A reputed manor may paſs by a common recovery. Lew a. | peruteg 
do may lands within a liberty; as e e 
| | If 


— 
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If S. and C. be two adjacent towns, and a tenant in tail of lands in 
both towns being within the liberty of S. ſuffers a common recovery of 
lands in both towns, but the record is only in the town of S. and liber. 
ties thereof, yet it is good to paſs the lands in C. 2 Vent. 32. 
| A recovery may be had of a truſt-eftate; as, of 

Truſt-eſtate, If ceſtuy que truſt in tail is in poſſeſſion with remainders over, under 
+ the truſtees, who have the legal eſtate, and ſuffers a common recovery; 
though there be no good tenant to the præcipe, yet the recovery will b 

both the eſtate-tail and remainder and reverſion. 2 Chan. Rep. 0 79. 

C-pyhold- Common recoveries are not ſuffered in the court of Common Pleas cf 
| eſtates, copyhold eſtates (they being in the eye of the law only tenancies at 
will, ſecundum conſuetud* manerii, and in their inſtitution only implead- 
able in the Lord's Court). AD: ai 
Lord Cle is of opinion, that copyholds could not be intailed with - 
out a cuſtom co-operating with the ſtatutes. 3 Co. 8. 
But Lord Hale was of the . opinion, 3 Lev. 327. which ſeems 
the better opinion, becauſe the copyholdet of inheritance has powe r y 
ſurrender to make any eſtate. | | 
A copyholder cannot make any tenant to the precipe but by ſurren- 
der; therefore the way to ſuffer a common recovery of a copyhold in- 

tailed is either, a . * 

1. By committing a for feiture by cuſtom ; as, b 
If V. S. N wy a copyhold, makes a voluntary leaſe 
for twenty-one years without the lord's licence, which leaſe is preſented 

at the next court, and the lands ſeifed into the lord's hands, and V. S. 

appointed the forfeiture to be to the uſe of A. S. and his heirs, and a 

cuſtom is found that theſe forfeitures were uſed to bar intails, and held 

good. See 2 Sound, 422, 8 25 | 
Or if tenant in tail, by cuſtom, commits a forfeiture, and then the 

Jord makes three proclamations, and ſeiſes the copy hold, and then grants 

it to the copyholder and his heirs, * 

Or if tenant in tail, by other cuſtom, makes a ſurrender to the pur- 

' Chaſer and his heirs, and the purchaſer commits a forfeiture, on which 

the lord ſeiſes, and on the proclamations made eſtate- tail and remain- 

ders are barred. Sid. 315. Keb. 752. 2 Keb. 127. 

But where there is none of theſe cuſtoms, then the way to bar the 
eſtate- tail is, 

2. By ſurrender made by the tenant in tail of the copyhold eſtate to 

another perſon to make him tenant to the precipe, i. e. to a plaint, who 

is admitted, and then a plaint in the nature of a writ of entry in /e p 

is brought againſt him, who vouches the tenant in tail, and he the 
common vouchee, and ſo a recovery is had; and then the recoveror 
ſurrenders to the uſe of the tenant in tail and his heirs, who is admitted 
accordingly, and thereby the eſtate- tail and remainders are barred. / ide 

Co. Ent. 206, 207. pl. 10, ; Hy” 44 
Antient de- A common recovery of lands in ancient demeſne is good and in force 
weine lands, till reſerved by the lord by writ or diiceit. 4 Leon. 123. See 1047, 


1048. ; 
Place A common recovery may be of lands in a place known, tho? it be nei - 
koown. ther a vill nor hamlet, as well as a finemay be of lands in a Lien Conus 
| 2 Mad. 49. | a ; 
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| Every thing as incident, appendant and appurtenant, paſſes by a1 


common recovery as in other common conveyances. 6 Co. 67. appendants, . 
And the acres mentioned in common recoveries are computed accord» and appur- 
ing to the cuſtom of the county, and not ſtrictly according to the Stat. nant. 


de terri« menſurandis. 6 Co. 67. Vide 6 Co, 66, 67. Go. Car, 308. 
G. Eliz. 52. Lev. 28. Keb. 593. ö FT 


Of what Things a Writ of Entry does not lie. 


A pracipe quod 'readat lies not of a ditch, nor of a pool, nor of a 
fiſhery. 8 E. 3. 381. 1 r 
Nor of an advowſon of tithes of one plough (or wain) land. Regif. 


29. | 
Nor common of paſture. 27 H. 8. 12. 
Nor of eſtovers. 2 Ed. 3. | Y 
Nor of honege of fealty, nor of ſeryjces to be done, 6 Ed, 2. 
It lieth not of an oxga":g of marſh land. 13 Ed. 3. 3. . 
Nor of a ſelion of land, Ed. 1. for the incertainty, Poke a ſelion 
is a parcel of land, ſometimes containing an acre, ſometimes mote, and 
ſometimes leſs. . | | | Fi | 
It lieth not of a garden, cottage or croft. 14 Af, 13. 1 H. 8. 3. 
23 Ea. . 13. | TH 3 
A tod of land. 41, 43, 13 Ed. 3. | | IS. 
A quarry, a mine, a market. 13 Ed. 3, For they lie not in de- 
7 _ in gain, nor of an upper chamber, 3 H. 6. 1. 2 Weſt's 
Symb; 77. 6. "Up 1 25 
n It lies not of an annuity, nor of a tenement, but it muſt be of houſes 


* 


and a certain quantity of acres. Maar 953. © 
A writ of entry ought not to contain one and the ſame thing twice-z 
2 2 2 and an houſe, parcel of the ſame meſſuage. 3 Ed. 4. 28. 
3. 36. | 8 
Nor to name a town an hamlet within the ſame town. 22 Ed. 3. 14. 
41 Ed. 3.22. 2 Ve. 77. b. or j 
But the practice is now otherwiſe as to this, and ſome other of the 
things before mentioned, as you may obſerve. before that a præcipe guad 
redaat is ſaid not to lie of a hſhery, eſtovers, nor of a garden, nor of com- 
mon of paſture z but the uſe is otherwiſe z and though it may be meant 
that a præcipe lies not of one of thoſe things ſingly alone, as of a com- 
mon; yet being joined and expreſſed with other things, it may well lie, 
and is every day's practice, | 


Rules © 
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Rules to be obſerved in placing Particulars in . Writ of 
| : | niry. | | 


1. The more worthy things muſt be placed before the things leſs wor- 
thy; as a caſtle before a manor, a manor before a meſſuage, a meſſuage 
before a toft or mill, c. | | 

2. Things general muſt be put before things ſpecial z as lands being 
the general or genus to meadow, paſture, Oc. is placed before meadow, 

c. 


& | 
115 Intire or whole things are to be put before parts; as one meſſuage, 
the motety of one meſſuage, Oc. | 

For the more orderly and formal placing of particulars in a writ, ob- 
ſerve this method : 

The manors of B. and S. with the appurtenances, and two the(- 
„ ſuages, one ſhop, one toft, one mill, one dovehouſe, two 28 
«« twenty acres of land, ten acres of meadow, five tcres of paſture, fi 
* acres of wood, one hundred acres of furze and heath, one hundred 
* acres of maor, one hundred acres of ruſhy ground, ten acres of 
% marſh, ten acres of alderwood, ten acres of broom, five acres of 
land covered with water, twenty pounds two ſhillings one penny one 
** halfpenny and one farthing rent, and the rent of one pair of gik 
% ſpurs, ten capons, two cocks, two hens, five pound of pepper, 
three of mace and cloves, and one pound of cumin, common of paf- 
ture for all kinds of cattle, view of frankpledge, free warren, free 
** fiſhery, liberty of foldage and alſo fairs and markets, toll, ſtallage 
and picage, the chattels of felons, fugitives, outlaws, and thioſe 


that are put in exigent, deodands, chattels waived and ſtrayed, with the 


** appurtenances in B. A. S. N. and d. and alſo the reQories of B. and ò. 
with the appurtenances, and all and all manner of tithes to the ſame 
© reQories belonging and Fr and alſo the advowſon of tbe 
* church of N. and b. and the advowſon of the vicarage of the church 
% of H. and in which, &c. 8885 | , 


The Honour of A. with the appur- Ten Shillings Rent. | 
tenances, | The rent of two Cocks, two Hens, 
The Caſtle of B. with the uppurte- one Pound of Pepper, &c. 
nances. / A Meſſuage. 
The Borough of C. with the appur- Al | 
tenances. A Cellar. 
The Hundred of D. with the ap- A Toft. 
purtenances. * [One Wharf. 
The Manor of E. with the appurte-|One Key. | 
nances. | A Fair and Market with the Appur- 
The Foreſt of F. with the appur-] tenances. 
tenances. The View of Frankpledge with the 
The Chaſe of G. with the appurte-] Appurtenances. 
nances, | The Chattels of Felons, Outlaws, 
The Scite of the Manor of H. with} and perſons put in exigent, Chat- 
the appurtenances. | tels waived and ſtrayed, deo- 
Land covered with Water. dands, | 
Common of Paſture for all Sorts o 
Cattle, | The 
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The — of B. with — Appur -A ion. 

tenances, and all and all Manner 
of Tithes whatſoever to the ſame A free Fiſhery. 

ReQory belonging and appertain-[A free Warren. 


The cite of the late Monaſtery off A Salt-Pit. 805 
J. with the Appurtenances. A Bullary of Salt Water. 

Meadow. The N of the Church of B. 
Paſture. | The Advowſon of the Vicarage of 
Wood. the Church of C. 

| Furze and Heath, IA Ferry or Paffage over the Rivet 
A Moor. Thames, 
Ruſhy Ground. Three Parts of one Meſſuage. 
Broomy Grounds \ A Moiety of one Meſſuage. 
Marſh Land. IA Moiety of one Meſſuage, Com- 
Alderwood. mon of Paſture to all the Parta 
A Mill. „ _ _. |} afvrefaid, as alſo a moiety and 
A Dovehouſe, and third part of Comes, I 
A Shambels. | a 


The Method of ſuffering ne | 
Firſt, By Parlie appearing at Bar 


Draw the præcipe in the manner directed in the aQtical part of this 
work, under the title Rxcoverits, and go with the tenant and vou- 
chee to the court of Common Pleas, Weſtminſter-Hall, and place 
them on the outſide the bar (unleſs the vouchee is a peer, and in that 
caſe he is placed in the middle of the bar between the King's Serjeants); 
give the precip» to one of the Serjeants, who ol Lobel thereon, Oe. 
and having ſubſeribed his name, will return wil ge 70 Fay the 
Serjeant*s clerk, if the recovery be with ſingle per er, fix ſhillings ; 
if with double voucher, eight illings ; treble, ten ſbillings ; quadruple, 
twelve ſhillingsy and if the tenant or vouchee appears by a . 
four ſhillings more. Then give the preecipe to one of the 
and he will enter it in his book, and write e at bar 3 bis 27 is 
fout ſhillings and fix-pence, and if by warrant of aforneys. two ſhil- 


* mote. 
Serjeants clerk uſually gets it marked b PR ſecondary, and 
akes his and te cies ee Pens F 


Writ 
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Writ of Entry. 


The præcipe being paſſed at bar, make a copy for the Curſitor of the 
county where the lands lie, to make out a writ of entry, far which you 
ay twelve ſhillings and ſixpence, and ſometimes fixpence or one ſhil, 
los more for length. | | Jen 


Compounding Writ of Entry. 


I be writ of entry is compounded in the ſame manner as a writ of 
covenant (which ſee title Fines) but there is no poſt fine paid, 


Draught of Recovery. « 


While the writ of entry is paſſing, prepare a draught of the recove- 
Ty, in which care muſt be taken to name the parcels the ſame as in the 
PA writ of entry; and to avoid miſtakes, leave the draught to be pe- 
ruſed by the Prothonotary's clerk; from whom you get a plea roll to 
e upon, which muſt be of the ſame term the writ of entry is re- 
turnable. | 


Of the Writ of Seifin. 


After the writ of entry has been compounded three days, take it 
away, and make out the writ of ſeiſin on a two ſhilling ſlampt piece of 
parchment. This writ muſt be returnable at lealt fifteen days after the 
tefte day of return of the writ of entry ; but if the entry be returnable 
towards the latter end of the term, ſo that there are not fifteen days be- 
tween the return of the entry and the laſt return of the term, then the 
ſeiſin muſt be returnable forthwith z but if the entry be returnable the 
firſt return of any term (except Eaſter) then the ſeiſin muſt be returna- 
ble the firſt return of the ſubſequent term; and if returnable the laſt 
return of Eaſter term, then the ſeiſin muſt be returnable the ſecond te- 
turn of Trinity term. 5 ' 
The writ of ſeiſin muſt be teſed the fourth day incluſive from the re- 
turn of the writ of entry; as if the writ of entry be returnable on the 
ins of All Souls, the writ of ſeiſin muſt be teſted the ſixth of No- 
vember. 

This writ is ſigned by the Prothonotary, who does not take any thi 
for it till he ſigns the exemplification, when he ſeals the writ and is pai 
ſeven · pense. Vide pradical part, Title Recoveries. 


Returning 
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Returning Writ of Seifin. 
Indorſe the Sheriff's return as directed in practical part of this work, 
Title Recoveries © DELL 


Faſten the writs of entry and ſeiſin together, and leave them at the 
tetutn office, and pay one ſhilling and fix-pence each; at the end of 
two days take them away and leave the writ of entry at the Attorney- 
general's chambers for his hand, arid in about two days take it away, 
and pay ten ſhillings. 0 | | inen 


Tngroſſing and exemplifying Recovery. 

The recovery is then ingroſſed and exem lified, in the manger di- 
reed in the practical part of this work, Title Rxcoveries, * 
oo Tefte of E xemplification. | 

If the writ of ſeiſin be returnable ferthæuitb, the exemplifcation muſt 
be teled the laſt day of term. If returnable the ſame term judgment is 


given, it muſt be /efled ſome day afterwards in the ſame term; and if 
returnable in a ſubſequent term; it muſt be %% the laſt day of the 


ww. 4 
# .- * 
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term judgment is given. 
Paſſing the Recovery with the Prothonotary, &c. 
When the exemplification is finiſhed, carry it with the roll and writs 


to the Prothonotary's Office, and aſk for the recovery remembrance of 
the term the writ of entry is returnable, ingroſs the precipe thereon, and 


add in a ſmall hand the return and 2e of the entry, with the names of 
the ſummoners, pledges and ſheriff,” which the Prothonotary's clerk wilt 


ſbew you, and how to docquet the ſame. Then examine the precipe, 
writ, roll and exemplification, with the Prothonotary's clerk, who will 


| "gn the exemplification z for which 2 pay thirteen ſhillings, if a dou- 
ble ve ſhillings if with a double voucher 


voucher in perſon ; one 12 | 
by warrant of attorney; and two pounds if with a treble voucher, 
Thea get the exemplification ſealed at the Seal Office, for which is 
20 two ſhillings and two- pence, and ten-pence for a box and to the 
3 | wy”: FA 
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„ Seon. 07 ſuffering a Recovery by Parties appearing by 
: Attorney. © | 


When tenants or vouchees cannot appear in perſon, they may appea 
by attorneysz and the warrant: of attorney may be taken either by a 
Judge on the circuit, or by a dedimus directed to commiſſioners z but the 
r is ſeldom uſed. 2 984 2 
Draw theprecipe in the manner directed in the practical part, title 
Recoveries, and leave a copy with the Curſitor of the county where 
the lands lie, who will make out a dedimus, for which you pay one 
2 ſix ſhillings and two-pence, and ſometimes fix-pence or one ſhil- 
ing more for «xtra length * Na ander 
ngroſs the præcipe and warrant gf attorney on parchment (for the 
form whereof ſee the practical part, Title Rzcover1es, and anner 
the ſame to the dedious, and get the warrant of attorney acknowledged 
and ſigned by the commiſſioners, who muſt alſo ſign the return indorſed 
on the dedimus, as before directed. If either of the parties be a feme- 
covert, ſhe muſt be examined apart from herhuſband. - 


Make a copy on parchment of the præcipe and warrant of attorney, 


and draw and annex an affidavit of the due acknowledgment of the war- 
rant of attorney; for the form whereof, vie practical part, Title Rx- 
"Thea make fai of the præripe on pa | * ive it to a { 

en a fair 0 on pap ö er- 
jeant on your e bar * tenant, ſhew him 2 of the 
warrant of attorney of the vouchees, and after counting thereon he will 
ſign the ſame, and give it to the Prothonotary, who will mark thereon 

at bar. Vide ante. | | 


Entry, Mittimus and Tranſcript. 


Carry the dedimus and warrant of attorney to the Curſſtor, who will 
make out a writ of entry, mittimus, and tranſcript, for the entry you 
pay as before, and for the mittimus and tranſcript thirteen ſhillings and fix 


| pence, The entry is then compounded, as before direQed, 


Rolls. 


If the writ of entry and ſummons are both returnable the Tame term, 


then all the three rolls, #2. the ſummons-roll, and the two recovery 
rolls, muſt be of the fame term; but if the writ of entry and ſummons 
are returnable in different terms, then the ſummons-roll muſt be of the 
term the entry is returnable. 

While the writ of entry is compounding, make out the ſummons and 
ſeiſin, as ditected in the practical part, Title Recover1es, and the 


Prothonotary will ſeal them; then carry them with the writ of entry to 


the Return-Offce, and pay four ſhillings and ſix-pence, wiz. one 
ling and ſix-pence each. ; 


"1 Tefle 
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Tele of Summons, 


' The ſummons muſt be tofe! che fourth day inclufive from the return. 
of the writ of entry z a if the entry be returnable on the morrow of = 
All Souls, the ſummons muſt be teſted the tenth of November. TE 


| Returs of Simmons. 


The ſummons muſt be returnable the fourth return after the return of 
the writ of entry, including the return of the.writ of entry ; as if the 
writ of entry be returaable on the morrow of All Souls, the ſummons 
muſt be returnable from the day of Saint Martin in fifteen'days. Vide 
24 C. 2. c. 48. for the abbreviation of the Michaelmas term, And by 
the ſame act, after Michaelmas 1752, all Writs and proceſs to be made 
aut of any of his Majeſty's courts at Weſtminſter, and having day from 
the fourth day of the morrow of the Aſcenſion to the morrow of the 
Holy Trinity, ſhall be good and effectual, notwithſtanding there be not 
iiteen days between the tete and the return of the ſaid wit. 


4 Teſte of the Seifin. 


The /eiſx muſt be tefted the fourth day incluſive from the return of 
ſummons, 4 | 8 a | 


Return of the Seiſn. 


The ſeiſin muſt be returnable on ſome retura-day, at leaſt fifteen 
days after the tei day of the return of the writ of ſummon; but if 
there are not ſiſteen days between the return of the ſummons and the laſt 
return of the term, the ſeifin muſt be returnable fartbwitb. If the 
ſummons be returnable the laſt return of any term except Eaſter, then 
the feifin muſt be returnadle the firſt return of the ſubſequent term: and 
if returnable the laſt return of Eaſter term, then the ſeiſin muſt be re- 
turnable the ſecond return of Trinity. Vide practical part, Title Rx - 
COVERLES, a 7 . 1 

Indorſe the return on the writ of ſeiſin, and get the Attorney - generals 
hand to the writ of entry, as before directed; and then make the entry 
on the ſummons- roll and on the recovery - roll, and exempl:fy the reco- 
very in the manner mentioned in the practical part, Title Racoveries. 

If the writ of entry or ſummons be returnable ſo late in the term, that 
the writ of ſeiſin cannot be made returnable the ſame term, after havin 
awarded the return of the writ of ſeiſin, go on with all which, c. an 
upon folding up the exemplication, write in the ſame hand the ad guem 


diem, &c , 


Entering 


" 
- 
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2 Entering Caveats, 


A caveat may be entered at the Prothonotary's Office by leave of court, 
to prevent a recdyery paſſing without notice being firſt given. 


Searching for Recoveries. 


The warrant of Attorney-Office is the proper office to ſearch for reco- 
veties, for which four-pence a term is charged. Ly 7 


Of Execution after ag as and the Eſtate the Recover 
bas by the Recovery, | 


After the demandant has judgment in a common recovery againſt the 
tenant, and the tenant againſt the voucher, and he againſt the common 
vouchee z the court awards an habere facias „ 2 to the ſheriff of 
the county, where the lands lie, which the ſheriff returns, and fo the 
recovery is complete and executed. 9 

The manner of ſuing out ſuch writ, and getting it returned, is already 
mentioned. Mm 

And though this is only matter of form, yet in many caſes it is not ſafe 
to proceed till there is a return of the babere facias Gian, for, 
henever a recovery is to uſes, as all common recoveries are, no ſciſa 
is in recoveror, nor no uſe raiſed till the execution of the recovery; for 
before then the land does not paſs. Moor 281. T. 7. H. 4. 17. 

So if no uſes ariſes till execution of the recovery, the party to whoſe 
uſe the recovery is declared to be, cannot convey the thing recovered; 
for nemo da! quod non habet., : 

If tenant 1n tail dies after recovery and before execution, exectition 
* be ſued out againſt his iſſue. Plaw. 55, 375. C. 6. 

I 4. has lands conveyed to him and his heirs with warranty, and he 
Tuffers a common recovery to him and his heirs, it is but the old eſtate 
in degree and privity, as before, . 

If a tenant in tail mortgages his lands, and after ſuffers a common te- 
covery to make a jointure, this recovery extends the eſtate - tail, and lets 
in the precedent mortgage in prejudice of the jointur2, becauſe the reco- 
veror comes in, in continuance of the eſtate-tail, and ſubject to all in- 
cumbrances of tenant in tail ; and in this caſe the court of Chancery will 
not relieve, 1 Chan, Rep. 20. | n Lust 
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The Remedy of Recoveries againſt Lees for Rents, Ser- 


ves and Waſte. 


The recoverors in common recoveties, their heirs and aſſigns, have 
the like remedy againſt leſſees for lives and years of the land recovered, 
their executors or aſſigns, by diſtreſs, avowry, or action of debt, for 


the rents and ſervices reſerved upon their leaſes that ſhall be due after the 


(ame recoveries had: and alſo like actions for waſte done after the re- 


covery had: and like remedy upon a diſturbance in a preſentation to an 
advowſon, and in like manner and form as the leſſor ſhouid or might have 
bad if the ſame recoveries had never been had, although the ſame leſſees 


do never attorn to the ſame recoverors. 


And if a man makes a leaſe for years to begin at Michaelmas, reſerving 
tent, and before Michaelmas he ſuffers a recovery; in this caſe the tre- 


coveror ſhall diſtrain for this rent, which the leſſor before the recovery 

could not diſtrain for. : 
But if the recovery had not been had, he might have diſtrained. Stat. 

7H. 8. c. 4 Dyer 31. Co. Lit. 104. | | 


Of Evidence allowed in Common Recoveries, in what Time 


to be diſputed, or deemed valid, and of its Validity as to 
the Time of making Tenant to the Præcipe. See Bur- 
row's Reports 147, 375, 376. ren 


By Stat. 14 C. 2. reciting, That whereas by default or neglect of per- 
ſons employed in ſuffering recoveries, it has happened, and may happen, 


that ſuch recoveries are not entered on record, whereby putchaſers for 


a valuable conſideration may be defeated of their juſt rights : for remedy 
thereof it is enacted, That where any perſon or perſons hath or have 


purchaſed, or ſhall purchaſe for a valuable conſideration,” any eſtate or* 


eſtates in lands, tenements or hereditaments, whereof a recovery or rg- 
coveries is, are or were neceſſary to be ſuffered, in order to complete 
the title, ſuch perſon and perſons, and all claiming under him, her or 
them, having been in poſſeſſion of the purchaſed eſtate or eſtates from the 
time of ſuch purchaſe, . ſhall and may, after the end of twenty years from 
the time of ſuch purchaſe, produce in evidence the deed or deeds,. 
making a tenant to the wtit or writs of entry, or other wrics for ſufferin; 

common recovery ar common recoveries, and declaring the uſes of a 
recovery ot recoveries, and the deed or deeds ſo produced (the execu- 
ion thereof being duly proved) ſhall, in all courts of law and equity, be 
deemed and taken as a good and ſufficient evidence for ſuch putchaſor 
and purchaſors, and thoſe claiming under him, her or them, that ſuch 
recovery or recoveries was or were duly ſuſfered and perfected according 
to the purport of ſuch.deed or deeds, in caſe no record can be found of 
luch a recovery or recoveries, or the ſame ſhould appear not to be re- 


ally entered on record : provided always, that the perſon or perſons 
q "aking ſuch deed or deeds as aforeſaid, and declaring the uſes of a com- 


Non recovery or recoveries, had a ſufficient eſtate and power to make a 
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tenant to ſuch writ or writs as aforeſaid, and to ſuffer ſuch common te. 


covery or recoveries. 


Which act alſo recites, That whereas it has frequently happened that 
the deeds for making the tenant to the writs of entry, or other writs for 
ſuffering common recoveries, have been loſt, or that the fines or deeds 
making the tenants to the ſaid writs, have not been levied or executed Ne. 
till 4 the judgment given in ſuch recoverjes, and the writ of ſciin u 
awarded; by reaſon whereof great doubts have ariſen, whether ſuch re. ii 
coverics, for want of proper tenants to the writs, are good and effectual . 
in law; to prevent ſuch doubts for the future, and in order to render i- 
common recoveries more certain and effeQual, it is enacted, That ever on 
common recovery already ſuffered, or hereafter to be ſuffered, ſhall after Wi” 
the expiration of twenty years from the time of the ſuffering thereof, be 
deemed good and valid to all intents and purpoſes, if it appears upon 
the face of ſuch recovery that there was a tenant to the writ z and if the 
perſons Joining in ſuch recovery had a ſufficient eſtate and power to (uf. 
fer the ſame, notwithſtanding the deed or deeds for making the tenant to 
ſuch writ ſhould be loſt or not appear. 

And it is further enacted, [hat from and after the commencement d 
this act, every recovery already ſuffered, or hereafter to be ſuffered, ſhall 
be deemed good and valid to all intents and purpoſes, notwithſtanding 
the fine, or deed or deeds making the tenant to ſuch writ, ſhould be le- 
vied or executed after the time of the judgment given in ſuch recovery, 
and the award of the writ of ſeiſin as aforeſaid, provided the ſame appear a 
to be levied or executed before the end of the term, great ſeiſin, ſeſion WF®* 
or aſſizes in which ſuch recovery was ſuffered, and the perſons joining Wil * 
in ſuch recovery had a ſufficient eſtate and power to ſuffer the * 1 
aforeſaid. | * 

Provided always, That nothing in this act contained ſhall extend, c. 
be conſtrued to extend to make any ſuch common recovery heretofore MI"! 
ſuffered, valid and effectual in law, which has been avoided by any 
lawful act or means, or which ſhall hereafter be avoided by entry duly 
made on or before the ſixteenth day of January, one thouſand ſeven hui- 
dred and forty, or by judgment or decree had or obtained upon ſome 
action or ſuit at law or in equity, commenced or to be commenced on or 
before the ſaid ſixteenth of Fanuary, and proſecuted with due diligence; 
but every ſuch common recovery ſhall remain and be of ſuch force and 
effect 1% as the ſame would have been if this act had never been made, 
and of no other force or effect. 1 2 5 

Provided that nothing iy this act contained ſhall be conſtrued to pre- 
judice or affect any queſtion of law which may ariſe upon common teco- 
veries not remedied, or intended to be remedied by this act; but all ſuch 
common recoveries ſhall remain and be of ſuch force and effect, as the 
ſame would have been if this act had never been made, and of no other 
force or eſtect. | 
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| Of auoidiug Rec overies „ 


A recovery may be defeated, fruſtrated and avoided (which is call - 
ed falfifying of 'a recovery) in part or in all for many cauſes, as for that 
there is ſome groſs and ſubſtantial error in the manner of the proceed- 
Ing. . ö | 

Gut 2 recovery is not voidable for falſe or incongruous Latin, raſure, 
interlining, miſentering of any warrant of attorney, miſreturning or 
not returning of the ſheriff, or other want of form in words, and not in 
matter of ſubſtance, becauſe it is done by the confent of the parties. 

Or it may be avoided for that he againſt whom the writ of entry 
is brought is not tenant of the freehold by right or wrong at the time 
of the writ brought ; as when the writ is brought againſt a ſtranger that 
as nothing in the land, and he vouches the tenant in tail in poſſeſſion of 
the land. | ol 

Or a recovery may be avoided for that he has the eſtate, and the 
right is neither party ner privy to the recovery; as when the writ of 

ntry is brought againſt a diſſeiſor, and he vouches a ſtranger that has 
nothing in the land, or a recovery is had againſt the huſband alone of 
the land whereunto his wife has title of dower, 

Or a recovery may be avoided for that another has ſome eflate in the 
ling whereof the recovery is bad at the time of the recovery ſuffered ; \ 
as when there is a recovery had of land whereof there is a leaſe or eſtate 
for years, by ſtatute, egit, or the like, | 

Or it may be avoided for that the recovery is had by cv as when 
it is ſuffered by tenant for life to diſinherit him in reverſion, or when 
it is gotten by ſome undue practice and ſiniſtet dealing; for in this caſe - 


— — 7 


is it is ſometimes made void by a vacat or ſentence of a court. 
12 And where a recovery is a voidable or reverſable for any of theſe or ſuch - 
 - other like cauſes, it muſt be avoided by him whom it does concern, 


that is barred and bound by the ſame recovery, that ſhould have had 


it does not concern ; as, \ 


— If an erroneous recovery be ſuffered by tenant in tail; in this caſe 
ak his iſſues, or if they fail, the next in remainder or reverſion ſhall deſeat 
ide, Vide 1 Burr. Rep, 410. | ; 

o allo if the land be recovered againſt a ſtranger, the tenant in tail 

I ellavoid itz and if the land be recovered againſt a diſſeiſor, the diſ- 
264 (ciſee ſhall avoid it; and if the land be recovered againſt him in rever- 
rich lion or remainder, the tenant for years by ſtatute or elegit ſhall avoid it : 
* but in theſe laſt caſes they ſhall falfify and avoid it during their particus 


5 lar eſtates only, 5 | 

do alſo the wife ſhall falſify the recovery ſuffered by the huſband alone 
u to her title of dower only, and no longer and further, 

And he in reverſion or remainder ſhall fallify and avoid the recovery 
ſuffered by the tenant for life, either in the life-time of the tenant or 
aterwards, | 

hut neither he in reverſion or remainder, or any one by or under 
im, or any other, can falſify a recovery ſuffered by the tenant in tail 
u poſſeſſion, except it be for ſome ſuch caſes as before. 

auc the recoveror himſelf cannot falſify a recovery. ha 
| 8 Where 


tie land if the ſame recovery had not been, and not by any other whom 
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_* Where it is {aid to be a rule that a party to a recovery ſhall not falf. 
fy, it muſt be underſtood with theſe exceptions ; Firſt, If the party ca 
— the recovery was void in law. Secondly, If the recovery was of 
lands in D. and they lie in C. or, Thirdly, If the recovery was on 
writ that js abated. Pig. 162. 

So neither can a guardian or a tenant of a manor z as if one hold 
land of a manor, and a ſtranger recovers the manor by a feigned title, : 
tenant of the manor cannot falſify this recovery. | 
And in all theſe caſes where à recovery is avoidable, and a man hy 
power given him to falſify, he muſt do the ſame ſometimes by writ f 
error, as in the caſe of an erroneous proceeding z and ſometimes hy 
plealing and ſetting forth the ſpecial matter, as in the caſe where the 
tenant is not tenant of the freehold ; or when the recovery is had þj 
covin againſt the tenant for life, or the like; and ſometimes by the ſbew- 
ing and ſetting forth of the practice to the court, and a mation mad: 
that a vacat may be made upon * r for the cauſes alledged, 
Stat. 23 Elis. c. 3. 5 Co, 40. 21 Hl. 8. c. 15. Co. Lit. 46, 104. Dn 
249. 3 Co. 4. 78. Dyer 249. G. Fs n 


— 


Of Errors, in common Recoveries, and in what Caſes th Wl 
| 3 may be amended. | ; 


ee Lala, The law gives common recoveries all the favourable conſtrudion Wi 
— imaginable; and for their ſupport (they being common aſſurances of 
miſeatry, land) the Kar. 23 Elis. c. 3. enacts, That no common recovery (bal 
c . be reverſed for falie or incongruous Latin, raſure, interlining, miſentry, 
*  -- omiſſion of the return of the ſheriff, or any other want of fotm. 
| An erroneous common recovery is good till reverſed, by reaſon d 
the intended recompence z and if tenant in tail ſuffers an erroneous re. 
Tovery, and after diſſeiſes the recoveror, and dies, his ifſue ſhall not be 
- remitted, for the recovery ſhall be preſumed good till it is reverſcd, 
3 Co. 3. 10 Co. 38. | Kor 
And common recoveries being only common aſſurances, the court of 
Common Pleas amends and ſupplies the defeQs in the entries of ſuch 
recoveries, or in writs relating to the ſame, | EY 7 
And by the Stat. 10 & 11 ,. z. c. 14. No fine or common. recovery, 
or any other judgment, ſhall be reverſed for error, unleſs a writ of err 
be brought in twenty years; if perſons infra, &c. then within five year 
after the impediment removed. ; 255 
Error to reverſe a recovery is barred by twenty years though the titi 


of plaintiff accrued within the time, 2 Stra. 1257. 


Of Miflakes in naming the Parties, 


A common recovery was agreed to be ſufferetl, wherein Jobs Chat: 
man and Kichard Elton were to be demandants, and by mittake of the 
clerk the writ of entry was ſued out in the name of Jobn Chapman and 
Jabn Elton, and the recovery was ſullered in the name of Jabs Elton in- 


ſtead of Kichara, and this recovery was amended, Tria, 2 Cars l. 
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A warrant of attorney was given in order to ſuffer a common recovery 
by William Reynol.is and Heffer his wife ; but the ſerjeant who took the 
warrant of attorney, Certified the ſame to be given by the ſaid William 
Reynolds and Margaret his wife, and the mittimus and tranſcript were 
made of a warrant given by Margaret; and the recovery entered ac- 
cordingly : all were ordered to be amended: M. 4. C. 1 | 

A common recovery ſuffered. by R. Calloaw and Ux', but the name of 
the wife was totally omitted; ordered to be amet M. 8 Car. 1. 
Tarban v. Pantry. 2 Vin, 377: pl. 8; | E 


In naming the Particilars of the Lands, &c. 


A common recovery was agreed to be ſuffered of two meſſuages and 
one garden, and ſuffeted only of one meſſuage z ordered to be amended, 
J. 13 Car. 1. Brook: v. Bidolpb. V r 


As to the Place where the Lands lie. 


A common recovery was agreed to be ſuffered of lands in Apbampton 
and Magna Harmny in Com? Eſſex, but by miſtake the ſame was ſuffered 
of lands in Alphampton and Lamarſb z ordered to be amended in the 
writs of entry, ſeifin, and the entry of the recovery. M. 6 Car. 1. 
Shinner V. Land, f ; £ l 47 f N 

A common recovery was agreed to be ſuffered of lands in New-Churchg 
Levington and Merſham, but New- Church was omitted in the recovery: 
this upon reading the indenture was ordered to be amended. T. 13 Car. 1, 
Whetwell v. Maſters. | 

A fine and common recovery were agreed to be levied and ſuffered 
of the manor in Inkfield in Shropſhire, and by miſtake the ſame was 
made Inglefield z both were ordered ro be amended, vis. the fine in the 
record of the King's ſilver, in the foot and note of the fine, and in all 
places of the ſaid fine and recovery z in the writ of covenant, writ of 
n and babere facias ſeiſinam. 9 W. Jo Int. 7. 
ere 7 'x?. i hk ? = = 

A fine and common recovery were agreed to be levied and ſuffered 
of lands in Cranley in com? Surry, and by miſtake the ſame was written 
Crawley ; on peruſing the deed to make a tenant to the precipe, and de- 
claring the uſes of the tine and recovery, they were ordered to be amend- 
ed in the ſeveral parts of the fine and recovery, and in the writs, of co- 
venant, entry and ſeiſin. 7. 4 Jac. 2. Freeman, Gent. Plaintiff, Moun- 
tague, jun, Ar. Ca' Deforc'. | 

A common recovery was agreed to be ſuffered of lands in Weſton in 
Glouceſterſhire, and by miſtake it was written often a ordered to be 
amended in the record, and other places of the recovery, and in the 
writs of entry, ſcifin, Sc. MH. 11 W. 3. Int' Simon Smith Ar" Peten & 
Ric" Com, Dorſet & al Tenen'. F 2 

A recovery amended in the name of a pariſh. Id. Raym. 134. 


In 
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Writ of entry returnable die lunæ quart” ſeptiman* quadro geſim prog 
Futur, ſhall be Niere to the fourth week next, and not the next ; 
Cre. Elia. 389. 1 e eee e 

A deed N 4 tenant to the recipe was executed, dated 1 Nov, 3; 

- Car. 2. anda common recovery ſuffered thereon, and the wyit of entry 
made returnable tres Mic. before the date of the deed ; ordered to be 
amended, and the writ of entry made returnable Craftin' Animarum. I. 
W. & M. Bunce & al" v. Greenway & al.' 2 Vin. 377. ' . 

A deed to make a tenant to the præripe was dated 11 New: and a com- 
mon recovery ſuffered, and the writ of entry made returnable Menſe Mi. 
before the date of the deed z ordered to be amended. ' M. 5 M. M.. 
Wattry v. Jodurell, 2 Vin. 33) 55 

A common recovery was ſuffered, and the writ of entry made re- 
turnable from the date of the deed which led the uſes of it, and which 
made the tenant to the præcipe ; on reading the deed, this was ordered to 
be amended. M. 5 W. & M. Warkbouſe v. Watts. 2 Vin, 37. pl. 
12. | 


As to the Appearance: 


If tenant be preſent and vouch to warranty A. and one appears for him, 

it is error, and the appearance is void ; for "pour > to appear in perſon, 

orelſe, a /am* af warr' ; and where ſummons is entered on the roll, 

ay a; return, the vouchee may appear in perſon, or by attorney. 
On, * 


As to the Warrant of Attorney. 


Error was aſſigned, that the ſummons was dated after the dedimus 
teſlatem, and ſo ho warrant of attorney at the time of appearance: but 
held good, Sid. 219. And in this caſe, to ſupport a common recovery, 
the court will intend there was anothet warrant of attorney. T. Rays. 
11, 34. 90. Keb. 34, Lew. 130. Dyer 222. contra, Leon. 86. 

And in T. Raym. 71. it is held that the dedimus Pens is no part cf 
a fine, tho' a warrant of attorney is of a recovery ; but if the party be 
dead, then it is ill. 2 Vent. 96. 20 H. 7. 9. 3 


of 6 Ari mar, and a 
weden 1 but the writ of ſeiſin was made returnable 
the ſame return as the writ of entry z ordered 2 be amended. Paſ. 16 
Car 1. Doncaſſer v. Campion. 2Vin. 377+ pl. 1 

A recovery without ſeiſin is imperfectly found, and venire . 4. 
n-o0 hall go. 2 Sea. 1185. oy 


As to the Death of the Parte, and Me. 


If the * dies before judgment, or de under age, — EY 
in perſon, e it is error. n © ay "Dyer go." A 


of Releaſes.” Sag 's ah _ 


* a Reiſe is, a ads the Releaſor and the Releaſe , 
nM * x , | 


ar 


, 
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RELEASE is the, giving or diſcharging of che right of aQtion which 
A a man has or may have againſt another. 
Brit is the conveyance of a perſon's tight or intereſt in any thing to 
another, who hath the poſſeſſion thereof, or ſome eſtate therein. 
For it is contrary. to = nature of a releaſe to give poſſeſſion, 4 Co. 25. 
Hutt. 55. And therefore one tenant in common cannot releaſe to his 
companion, becauſe they have diſtinct freeholds, Co. Lit. 200, as a re- 
leaſe cannot operate but upon an eſtate, inteteſt or right, Rall. Rep. 1 
When a man has the right and poſſeſſion in him, he muſt convey by feel. 
ment, which made a notoriety amongſt the tenants. by the ſeoffment 
coram paribus, When a man was out of poueſſion, he might convey by 
releaſe only z for the diſſeiſor had the poſſeſſion,. which of itſelf made 


the notoriety, and the releaſe transferred the right;; ſo that a releaſe. is 


a conveyance of right to a perſon in poſſeſſion.  Gilb, Ten, 53. 


Th 0 was wie thn. nlegts 36.the porter and the —— 
N is the releaſce. : - 


637 8 


4 


1 
* wy "I... 
"3 2 


of 


_ 


1 — A „„ 4 
. 


P 


a 


.Of the ſeveral Kings of "Releaſes. 


_. (Releaſes are either p eſſed or implied. #2 Y6 1] 
A releaſe expreſſed or in ad is an inſtrument whereby-eſtates, right, 
titles, actions, and other things, are extinguiſbed, transferred, abridged 
or enlarged. er een * 
f — or in law, is where the law by intendment and (1. 
Aruction, and by way of conſequence, makes a releaſe of an act done to 
another purpoſe z and this is ſometimes with, and ſometimes withou 
writin 5 | 
Theſe releaſes are ſometimes of a bare naked right, and ſometimes d 
a right accompanied with ſome eſtate or intereſt : and ſometimes they ac 
of actions real, or in lands or tenements; and ſometimes of actions per. 
ſonal, ol or in goods or chattels 3 and ſometimes, of actions mixed, 
partly of the realty and partly of the perſonalty. Cz. Lit. 264, 265, 
| And a releaſe may either be made by decu- poll or indenture ; and it 
» needs no other execution than {ealing and delivery, and will operate 
Ez. without any conſideratio ov. 
Acquittance An acquittance is a ſort of a releaſe, and is a diſcharge in writing or 
what. 22 a ſum of money, or other duty, which. ought to be paid e 
one; as, 7 | 
If one be bound to pay money on an obligation, or rent reſerved upon 
a leaſe, or the like, and the party to whom the money or duty ſhall be 
paid or done, upon the receipt thereof, or upon ſome other agreement 
— them, makes a writing under his hand witneſſing that he is Paid, 
or otherwiſe contented, and therefore doth acquit and diſcharge him of 
the ſame 3 this is ſuch a diſcharge and bar in the law that he cannot 
demand and recover the ſame again; contrary thereto, if the acquittance 
de ſnewed. Terms de la Ley, verb. Acquittance. Dyer 5. — 
An acquittance is only an evidence or proof of payment, but not 
5 - pleadable, becauſe no deed. | ae e 
Wheres be obligor is not bound to pay money upon a ſingle bond, unleſi 
man is not the obligee makes to him an acquittance or teleaſe: nor is he bound to 
bound to pay it before he has the acquittance. And in this caſe the obligor may 
—— -compeIthe obligee to make him an acquittance. ' And ſo alſo it is in caſe 
acquittanee. Of a ſtatute - merchant, one is not bound to pay the money thereupon 
before he has the acquittance or releaſe of tlie plaintiff. But otherwiſe 
it is in the caſe of an obligation with a condition, for there a man ma 
aver payment. 22 Ed. 4. G. 41 Ed. 3. 25. 1 H. 7. 15. 22 Ed. 4. 6. 
Bro. Debt 43. Oblig. 10. 
But now by the ſtatute 3 & 4. Ann, c. 16. if an action of debt be 
brought upon a ſingle bill, if the defendant has paid the money due 
upon ſuch a bill, ſuch payment may be pleaded in bar of the action upon 
ſuch bil a 9 
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What ſball be ſaid a . Releaſe in Law, or not, and how. 
If there be lord and tenant, and the lord purchaſes the tenancy ; by 
this means the {ſervices are releaſed and extind᷑ in-law; | 
And if the lord diſſeiſes his tenant, and makes a feofffuent in fee by 
deed or without deed ; this is a releaſe in law of the ſeigniory. Co. 
if a diſifee diſſciſes.the heir of the. difſeifor, and makes a ſeoffimegt | 
with or without a deed z this. is a teleaſe in fee in law of the right. 
And if he makes a. leaſe for liſe, this is a releaſe in law of the tight, ſo 
long as the leaſe doth laſt. I. wind 436i eres bo | 
If a creditor, as an obligee, or the. like, makes a debtor, as the 
obligor, c. bis executor z by this means the action j3.xeleaſed by act of 
law, and yet the duty remains ſtill ; for the executor may retain io much 
of the goods of the teſtator. - And if the crediior be a Mman, and ſhe 
marries with the debtor ; by this the debt is celeaſed in law. And if 
there be two, obligees or dehtees, and one of them being & woman, is 
married to the obligor z this is a releaſe in law o the debt, although the 
e 2; Lit, 264. 8 Ed. 4. 3. 21 Ed. 442, :1 Fall. 
00. . J 272001 Been een n ene nit 
a 1 be of ſeventeen. years makes his debtot executor, 
it is areleaſen law 3, for ag the law gives him power to make an execu- 
tor, it gives, his executer-the ſame/adyantages with atbers,, C. Lit. 264. 
But if there be a woman exeoutrix to che debtee, and ſhe takes the 
22 eee is no eleaie in law. Micb. 30 & 31 Elis. B. R. 
adjudg ee. nn Mage eee 0 
Becauſe ſhe hath the debt; in another right 3 and if this amounted to a 
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had in autre drait, was not extinct, but ſuſpended, and that after the 
huſband's death, an action would Ne ugataft his — A ſimilar 
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The Mature and Operation of a Releaſe in general. 


A releaſe is much of the nature of a confirmation: for in moſt things 
they agree and produce the like effects. Wan 

It is therefore ſard ſometimes to enure by way of mitter le eflate, i. e. 
by way of giving or transferring, or enlargement of an eſtate or intereſt, 
ind fo gives ſome new intereſt or eſtate to him to whom it is made. 
| Ard ſometimes it is faid to enure by way of mitter le droit only, by 
at way of giving, — and diſcharging of a right, title or entry 


unto him to whom it is 6-5 
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And ſo it ſometimes perfe4s an eſtate that was imperfect and defeaſ. 
ble before, and enures by way of entry and feoffment. 

And ſometimes it enures 7 mike a conditional eſtate abſolute. 

And ſometimes alſo it works and enures by way of extinguiſbment ot 

And then alſo ſometimes it enures by way of diſcharge or extinguiſh. 
ment, as againſt all perſons, and ſo as that whereof all perſons may take 


advantage. | 


And ſometimes it enures only as a diſcharge againſt ſome perſon 
only, and as, to or againſt other perſons by way of mitter le droit. 
And ſome of theſe in deed enure by way of extingus/bment, becauſe be 


to whom the releaſe is made cannot have the thing releaſed. - 


And ſome of them have ſome quality of ſuch releaſes, and are faid to 


enute by way of extinguiſhment, but in truth do not, for that he v 
whom the releaſe is made may receive and take the thing releaſed, 


And ſome of them have ſome quality of ſuch releaſes, and are ſaid 


to enure'by way of extinguiſhmene, but in truth do not, for that he t 


whom. the releaſe-is made receive and take the thing releaſed. | 
And in ſome caſes alſo a releaſe like a confirmation enures by way d 
But à man cannot bar himſelf hereby of a right that ſhall come to 

him hereafter. And therefore it is held, that theſe words'uſed in 6 


= 


leafes [que quovriſmedo in futuro habere potere] are to no fy: 0 


Lit. 193, 273, 27). G. 147. Lit. 606, 459, 465, 466. 
Though a will cannot enure as a teleaſe, even ſuppoſing it to be ſealed 


and delivered, for want of its taking effect in the teſtator's lifetime, ye 


operate a3 2 provided it were expreſſed to be the intention of the party that the deb 


. kckale. 


thould be diſcharged, the will would operate ey: Will, d;. 
Vide 2 Will. 33a. where A. deviſed to Bj. the debt which B. owed hin, 
and it was ſaid, this could not operate in ſtrictneſs as a releaſe. 


: How and after what Manner Thiggs may be releaſed. 


If the charge or duty grows by record, the diſcharge and releaſe thered 
muſt be by record alſo, 
And if it grows by writing, the diſcharge and releaſe muſt be by wnt- 


| ing alſo. Nibil eft magis rationi conſentaneum quam cadem made J 


di ſſolvere qua conflatum eff, 


And therefore a duty growing by à verbal agreement may in ſome 
Caſes be releaſed by words without writing. 


hut regularly lands and tenements cannot be given, nor rights and 


titles to lands, and actions be diſcharged by releaſe without a deed i 
writing. A releaſe that enures by way of mitter le e/ate, mitter le drui, 
or extinguiſhment, may be made »pon condition, or with a defeaſance, 0 
as the condition or defeaſange be contained in the releaſe, or delivere! 
at the ſame time with it: for no defeaſance made after can avoid tht 
force of a releaſe made before. And yet a releaſe may be delivered u 


an eſcrow, and ſo the force of it may be ſuſpended for a time, But * 


releaſe of a condition may not be made upon a condition, Nor ma) 


releaſe of — be _ a condition „ but it may be upon! 


=> 8 =: 
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condition precedent. Co. Lit. 274 · Hert. F718. Lit. 467. Ce. 1 0 j 
* if a man releaſes a debt to another upon condition. that 
the releaſor may have ſuch a debt owing to a third perſon to the releaſee-; 
this is a good condition. Paſ. g Car. B. R. Barkley and Pert's Cafe. 
4 iN of all a&ions may. be made until a time paſt, as until the it | 
of May laſt, or until the day of the date of the rrleaſe: and this will 
diſcharge all actions then, and none aſter. But a releaſe cannot be 
made of a rigbt or action for a part of an eſtate, or for a time only, or 
for one year, or until Michaelmas next, or the like, for a releaſe of ſuch a 
thing fot one day, or for one hour, is a releaſe of. it for ever. And 

a man may releaſe his right in part of the land. And therefare if a man 
be difſeiſed of two acres, he may releaſe his right in one of them, and 
enter into the other, acre, Dyer 307. 21 Hl. 7. 24. GC. Lit. 274. Lit. 


Alſo a releaſe. in the nature of. an acquittance may be of part of a 
debt. And therefore if. one be bound in an obligation of four hundred 
pounds, to pay two hundred pounds at Michaelmas, and at Chriſtmas, 
after the obligee by his deed releaſes three hundred and ninety pounds, 
parcel of the ſaid four hundred pounds, this is a good releaſe for 0 
much, and no more. Adjudged Hil. 9 Car. 8. R. Berkley and Perk*s 


What Things may be relegſad or 06. 


Lands, tenements and hereditaments themſelves, may be given and 
transferred by way of releaſe, and all rights and titles to lands may be 
given, barred and Achatz by releaſe, and ſo alſo may rights and titles 
to goods and chattels. | wont Wen 8 

Alſo all actions real, perſonal and mixt, may be given, diſcharged ot 
extinct by releaſe ; for * rights and titles of entry cannot be 
granted by act of the party, nor any action may be granted from one 
man to another by the act of the law or the party, yet all theſe may 
be releaſed to the tertenant. As | | 8 

And a right to a freehold or inheritance, ſeigniory ot rent in pre/enti 
or future, may be releaſed five manner of ways z and the firit three ways 
without any privity at all. | ql 

Firft, To the tenant of the freehold in deed ot in law. 

Secondly, To him in the remainder. 

22 To him in eee a o RA . 

e other two ways in of privity withqut an te or right, 
a3 by demandant to 2 e after Ay. donee LP 
Continued, 10 Co. 48. Co. Lit. 268, 269, 266. 

. Alſo conditions annexed to efletes, powers of revocation of uſes, warran- 
ties, covenants, tenures, ſervices, rents, common], and other profits to be 
taten out of lands, may be diſcharged, extinguiſhed and determined by 
releaſe to the tenant of the land, c. Bro, Keleaſe in af. 
Allo poſſibilities of land, Qc. if they be near and common poſſibili- 
es, although they be not grantable over to another perſon, yet they 
may be releaſed to him that bas the preſent eſtate ot m_— — — 
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therefore if a man poſſeſſed of a term: deviſes it to A. for Hfe, the Yethain. 


der to B. and his heirs-male during the term; in this cafe although B 
may not grant his intereſt over, yet he may releaſe it to 4. And if 4, 
deviſes to H. twenty pounds when he comes to the age of twenty-four 
years, and dies, P. after he is of the age of twenty-one years, may re. 
leaſe this legacy. 10 Ce. 47, 51, 52. 5 Ce. 70. 71. Co. Lit. 265, 
Lit. F 446. C. 111, 113, 174. Dyer 57. 
do a covenant to do a futute act may be releaſed before it be broken. 
And it ſeems alſo the conuſee of a ſtatute or recognizance may releaſe to 
a feoffee of part of the lands, and ſo bar himſelf of the execution of 
that land. And if I grant to J. S. that if he does ſuch a thing he ſhall 
have an annuity of twenty pounds during life; 7. S. may releaſe this 
before the condition be performed. | 

And if I make a feoffment to J. S. to divers uſes with power to r. 
voke it, | may-releaſe this power to one that has an eſtate of freehold 
in poſſeſſion, reverſion or remainder in the land. And yet if I make 2 
feoffment to J. 8. with proviſo, that if B. revokes, that the uſes ſhall 
ceaſe z in this caſe J. cannot releaſe this power. And a remote poſ- 
fibility that is altogether incertain cannot be releaſed. And therefore if 
the ſon of the diſſeiſee releafes to the diffeifor in the lifetime of his 
father, this releaſe is void. And ſo if the conuſee of a ſtatute releaſes 
his right to the land of the conuſor before execution, this releale is 
void. And ſo if a plaintiff releaſes to a bail in the King's Bench before 


judgment given, this releaſe is void. 


It is ſaid to be a general rule, that a mere poſſibility cannot be te- 
leaſed ; and. the reaſon thereof is, that a relcaſe ſuppoſeth a right in 
being z and it was thought to countenance maintenance, to transfer 
choles in action, poſſibilities, and contingent intereſts. 10 Ce. 48. 4. 
Cro. Elis. 5 5 But note, the diſtinction made in 10 Co, 48. between 
a grant or aſſignment of poſſibilities and choſes in action to a ſtranger, 
and a releaſe of rights, titles and actions to the tertenant, a poſlibility 
cannot be releaſed; as money to be paid on the birth of the next child, 
which may never happen; and becauſe it is no debt or duty, it can- 
not be diſcharged. Bren. 109. Neal and Sheffield, Telv. 192. S. C. 
Vide further Bac. Abr. Releaſe, (H) | COP WITS 

' Debts, legacies, and other duties may be releaſed and diſcharged 
thereby, before or after they become due. And therefore a rent or 
annuity may be releaſed before the day of payment, and ſo allo may 2 
debt due by obligation: judgments, executions, recognizances, and the 


like, by apt words may be diicharged by releaſe, 


Things requifite in Releaſes of Lands and Tenements in 


general. 


In oviey good releaſe in deed, howſoever it enures, theſe things are 
re quiſite: | 

Firſt, That there be good releaſor and a good releaſes, and a thin 
to be releated. oe n e e 
Suna, That the deed be well ſealed, delivered, Ec. 


Things 


— — —Fna + Deade, . 
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Things requiſite in Releaſes that enure by Way of 2 Jar N 
Eſtates. ox» 5 eee 


Fut, In reſpe# of the Eſtate of the Releafor. 


If a releaſe tends and enures by way of enlargement of an eſtate, then 
theſe things are further required to make the releaſe good. 

Firſt, He that makes the releaſe muſt have ſuch an eſtate in himſelf, 
as out of which ſuch an eftate may be derived and granted to the te- 
leaſee as is intended by the releaſe : as if he has the reverſion in fee 
of lands, he may releaſe to a tenant for years, and thereby increaſe his 
eſtate to an eſtate for life or in tail, or he may*paſs his whole fee-ſim- 
ple by the releaſe. Dyer 251. | 

But if there be a leſſee for years rendering rent, and the reverſion is 
granted for lite, the remainder over in fee, and the grantee of the re- 
verſion relcaſes all his right to him in remainder, and then he in remain- 
der grants the reverſion, and the tenant for life releaſes to the grantee 
alſo ; in this caſe both theſe releaſes are void, and cannot enure as re- 
leaſes : however it may be, if they have words of ſurrender in them, 
they may enure as ſurrenders. Per Juſtice Jones, 5 Car. Dyer idem. | 

So if there be leſſee for years, the remainder in tail, the remainder in 

foe, and the leſſee for years being a woman, marries with him in the re- 
mainder in fee, and he in remainder in tail releaſes to him in remainder 
in fee ; this is a void releaſe; vo if tenant for life releaſes to him in 
remainder in fee or in tail z this is void, and cannotenure as a releaſe, 
So if there be tenant for life, the remainder: in tail, the remainder in 
fee, and he in remainder in fee releaſes to the tenant for life; this will 
not encreaſe his eſtate. And if the tenant in tail in this caſe releaſes to 
the tenant for life, his eſtate ſhall be no _ increaſed hereby than 
for the life of the tenant in tail. Butler's Caſe, Trin. 5 Fac. B. R. 
Lit. $ 598. Plow 556. Co. Lit. 345, Da g FOE 


Secondly, In reſpedt of the Eflate of him to whom the Releaſe is 


He to whom the releaſe is made muſt have ſome eſtate in poſſeſſion in 
deed or in law, or in reverſion in deed, in his own, or another's right, . | 
of the lands whereof the releaſe is made to be as a foundation for the 4 
releaſe to ſtand upon; for a releaſe which muſt enure to enlarge; an eſ- ; 
tue, cannot work without a poſſeſſion joined with an eſtate, And: 
therefore the releaſe muſt be leſſee for life, years, or tenant by ſtatute». 
merchant, ſtaple, or elegit, that holds the lands over for the value, or 
at leaſt he mult be tenant at will, And therefore if a man lets his land 
0 another for term of years, to begin preſently, and after the leſſor or 
bis heir releaſes to the leſſee, (alter his entry, and being in poſſeſſion} 
all his right in the land; this is good to calarge the eſtate according to 
the time ſet down in the releaſe z but if the releaſe be before the term 
bezins, or after the term begins, and before the leſſee has entered, ( hows 


— — * | ” Sr . — END 
ſoever if any rent be reſerved on the leaſe, it may enure and be good 

to extinguiſh that rent), yet it is not good to enlarge the eſtate. And 

yet if à tenant for twenty years in poſſeſſion makes a leaſe to B. for 

ten years, and B. enters, and he in the reverſion releaſes to the firſt 

lefſee for years ; this is a good releaſe to enlarge thg eſtate. So if a 

man makes a leaſe for years, the remainder for life or years, and the 

firſt leſſee enters; in this caſe a releaſe to him in remainder is good to 

enlarge the eſtate. So if I grant the reverſion of my tenant for life to 

1 another for life, and after releaſe to him and bis heirs z this is a good 

= releaſe to enlarge the eſtate. Co Lit. 270, 273, 265. Lit. 5 459, 

« Plow, 423. Dyer 4. 15 Hl. 7.14 8 | 

So if a man makes a leaſe for life or years to a feme-ſole, and ſhe 
takes a huſband, and he in reverſion releaſes to the huſband and his heirs ; 

4 this is a good releaſe to enlarge the eſtate according to the words of the 

r1cleaſe. But if the caſe be fo, that a man had an eſtate in poſſeſſion 
of land, and he be now out of the poſſeſſion of it, and has but a right 
=o only to it 3 or if he has 2 poſſeſſion only and no eſtate, or if he has 
3 ö neither eſtate nor poſſeſſion ; in theſe caſes a releaſe made to ſuch 2 

: one will not avail to enlarge his eſtate. Co. Lit. 27 3. 

And therefore if a man makes a leaſe for life, the remainder for life, 
and the firſt letſee gies, and the lefſor releaſes to him in remainder for 
life before his entry ; this is a good releaſe to enlarge his eftate, for 
he has an eſtate of freehold in law; capable of enlargement by releaſe 
before entry. Co, Lit. 270. h 

But if there be a leſſee for life, the remainder for life, the remainder 
in tail, the remainder in fee, and the leſſre for life is diſſriſed, and dur- 
ing the poſſeiſion of the diſſeiſor he that has right releaſcs to one of 

them in the remainder ; this is void. Lit. G 451, 8 1 

So if lands be given in tail, or leaſed for life, and the donee or leſſee 
is diſſeiſed, and during the poſſeſſion of the diſſeiſor the donor or leſſor 
releaſes all his right to the donee or leſſee ; this is void, and will not 

enlarge his eſtate ; however if there be any rent reſerved on the eſtate, 
it will extinguiſh the rent. Lit. 455, 456, | 
ds if the cenant by the courteſy grants over his eſtate, and after he 
in reverſion releaſes to the tenant by the courteſy ; in this caſe his te- 

leaſe is void, and will not enlarge his eſtate, 80 if an infant makes. 3 
leaſe for life, and the leſſee grants the eftate over with warranty, and 
the infant at full age brings a dum fuit injra ætatem, and the tenant 
vouches the grantor, who enters into the warranty, and the demandant 
being the infant, releaſes to him and his heirs z this will not enlarge bis 
eſtate ; for in truth he had no eſtate before, and that which is not can- 

not be enlarged. Co. Lit. 273. 

And if a leſſee for life or years releaſes to him in remainder or rever- 
fion, this cannot be good as a releaſe z however if there be apt words, 
it may amount to a ſutrender. Dyer 251. 

And if a man has only an occupation of land as tenant at ſufferance, 
as when a leſſee for years holds over his term, or the like, no releaſe to 
him can work any enlargement of eſtate ; for although he has a pol- 
ſciſion, yet he has no eſtate ; and beſides in this caſe there is no privity, 
which is the third thing required in theſe releaſes, Co, Lit. 271+ 
£u,\ 461, | . | 


Thir dly, 
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Thirdly, In Reſp of Privity. 


As in all theſe caſes that enure by way of Ancreaſe or paſſing an eſ- 
tate, there muſt be ſome eſtate in the releaſor and in the releaſee ; fo 
there muſt be ſome privity in eſtate between them at the time of the re» 
leaſe made, for an eſtate without privity is not ſufficient. And there» 
fore it muſt be between donor and donee, leſſor and leſſee, and the 
like, as in the caſes before, between him in the reverſion and the leſſee 
far life or years, tenant by ſtatute- merchant or ſtaple, or by elegit, that 
keeps the land for the value. Co. Lit. 296. Lit. 5 461, 

And if tenant for life leaſes for years, and he in the reverſion and 
the tenant for life join together, and releaſe to the leſſee for years ; this 
is a good releaſe to enlarge the eſtate. Plow. 541, 2 

So if he in reverſion releaſes to the huſband, who has an eſtate in the 


right of his wife only for life or years ; this is a good releaſe; Co, 


Lit. 273. | 

So if lefſee for years makes a leaſe of the land but for part of the 
term, the privity continues ſtill, and therefore a releaſe to him is good 
to enlarge the eſtate, But if he aſſigns over all the term, then the pri vi- 
ty is gone, and thereforea releaſe made to him afterwards is void; and 
then a releaſe made to the aſſignee of the term is good to enlarge the 
eſtate, Dyer 4. 3 Co. 22, | * ; 

And if a diſſeiſor makes a leaſe for life or years, and after he and the 
diſſeiſee join together to make a releaſe to the leſſee for life or years ; this 


is a good releaſe to enlarge the eſtate, But if the diſſeiſor in this caſe 


makes a leaſe for life or years, the releaſe is void for want of privity. 
Plow. 540. 14 H. 7. 4. Lit. 5 518. 5 

And if there be a leſſee for years, the remainder for life, and he in 
reverſion releaſes to the leſſee for years, or him in remainder for life, 
and his heirs, all his right; this is a good releaſe to work an enlarge- 
ment of eſtate. So if one makes à leafe for life, and ts the re+ 


verſion for life, and then the leſſor releaſes to the grantee of the reverſi- . 


on, and his heirs; this is a good releaſe to enlarge the eſtate of the 
grantee, and here is privity enough. Co, Lit. 273, 
If J. be tenant for life, the remainder to A, in fee, and A. dies, and 


bis heir releaſes all his right to B. being in poſſeſſion; this a good re- 


leaſe, and gives the fee-fimple. Bro Keleaſe 71, | 

But if A. makes à leaſe to B. for life, and the leſſee makes a !eaſe 
for years, and after A. in the lifetime of the tenant for life makes a 
releaſe to the leſſee for years ; this releaſe is void, and will not enlarge 
his eſtate for want of privity. So if a man makes a leaſe for twenty years, 
and the leſſee makes a leaſe for ten years, and the firſt leffor releaſes to 
the ſecond lefſee and his heirs; this releaſe is void. So alſo if the do- 
nee in tail makes a leaſe for his own life, and the donor releaſes to the 
leſſee and his heirs ; this releaſe is void. So alſo if the donee in tail 
makes a leaſe for his own life, and after the donor releaſes to the donee 
and his heirs ; this is not a good releaſe, Co. Lit. 273. Lit. 516. 

Alſo one jointenant or coparcener may releaſe to another, and there- 
by transfer all his eſtate, and give the whole intereſt unto his companion z 
aud this is a good releaſe to pals all hisor her part of the land. And if _ 


11. 


271 


rn... 


Kinds of Deeds. 


be three jointenants in fee, and they make a leaſe for life, and after 
two of them releaſe all their right in the land to the third; this is a 
good releaſe. So if one makes a leaſe for life to another, and after he 

ants the reverſion to ſeven, and the tenant for liſe attorns, and after 
our of the ſeven releaſe all their right to the other three, and after one 
of the three releaſes to the other two; theſe are good releaſes. So if 
a leaſe for years be made to two, or to begin at a day to come, a releaſe 
by one of them to the other is good to give all the term and all the land 
to the releaſee. But it ſeems one tenant in common cannot releaſe to 


another tenant in common. Bra. N 2 Perk. $ 84. 10 H. 4. 3. 
eoffm 


But they muſt paſs their eſtate by ent, c. becauſe this eſtate 
being eſtabliſhed by different notorities, each having paſſed by diſtin 
liveries, they muſt paſs to each other by a diſtinguiſhing livery ; or elſe 
it cannot be known in whom ſuch parts are, which formerly had paſſed 
by a diſtin@ livery. , 


If one jointenant grants, bargains, and ſells, or gives, grants a 


confirms his eſtate to zhis companion, either of will operate az 


a releaſe. 1 Vent. 78. 1 Sid: 482. 


Fourthly, In Reſpect of Words whereby it is made. 


Sufficient words in law are required in ſuch a releaſe, not only to 
make a releaſe (which is required in all releaſes) but alſo to raiſe and 
create a new eſtate, Therefore obſerve, that all releaſes (of what kind 
ſoever) are commonly made by the words remi/ed, rel-o/ed, and quitted 
claim, as being the moſt ancient and 5 words to this purpoſe. 
And amongſt theſe the word releaſe is the moſt effectual word, as that 
which includes the other two, and as that which is the proper and pecu- 
liar word for this kind of conveyance. Co. Lit. 27 3, 401. 

But there are other words alſo by which a releaſe may be made, as 
renounce, acquit, &c. and therefore it is held, that if one has common 
in another's land, and he by deed releaſes it to him thus 3 I renounce my 


common, &c. this is a good releaſe. And if the leiſor does but grant to 


his leſſee for life that he ſhall: be diſcharged of the rent, this is a good 
releaſe of the rent. And it is a rule, that 5y what wras a debt or dity 
may be created, by words of a contrary /ignification it may be releaſed. 
And therefore if one acknowledges himſelf to be ſatished and diſcharged 
a debt, this is a good releaſe of the debt. 9 H. 6. 35. Dyer 116. Lit. 
$ 544. Co. Lit. 264. Dyer 30). 9 Cs. 52. | 

And for words to raiſe the eſtate, it is uſual and moſt ſafe to ſpecify 
in the deed what eſtate he to whom the releaſe is made ſhall have; 
and in molt caſes this is needful: for it is generally true, that when a 
releaſe enures by way of enlargment of eſtate, no inheritance in fee- 
ſimple or ſee-tail can paſs without apt words of inheritance. 
therefore if I make a leaſe of land to another for his life, and after 1 
releaſe to him all my right, without ſaying more in the releaſe ; bereby 
his eſtate is not enlarged. But if I releaſe to him and his heirs, by 
this he has a fee-ſimple, And if I releaſe to him and the heirs of his 
body, by this he has an eſtate-tail. But where a releaſe works by 
way of mutter le e/tate, then in ſome caſes there need not any words 
inheritance ;z and in caſes where releaſes are made between ** 


1 
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and coparceners, as where a joint eſtate is made to the huſband and 
wife, and a third perſon and their heirs, and the third perſon. releaſes 
all his right to the huſband alone, or the wife alone. So if there be three 
jointenants, and one of them releaſes to one of the other two z in all 
theſe and ſuch like caſes there needs not any limitation of the eſtate, 
for the releaſe is good without it. Co. Lit. 273. Lit. F565, 468, 
469. ; A £2 

Vide further Com, Dig. Releaſe (C). Vin. Abr. Releaſe (B). Bar. 
Abr. Releaſe (C. 4.) 1 


Things requifite in Releaſes of Lands and Tenements that 
only give, diſcharge or extinguiſh any Right or Title of 
Lands. 


Firſt, In reſpec? of the Eftate of the Releaſor. 


In every good releaſe in deed that tends and enures to give, diſcharge 
or — any right or title of lands, it is alſo further — 

Firſt, That he who makes it has at the time of making the releaſe | 
ſome right or title to releaſe. As where one diſſeiſes me of land, and I 
releaſe to him all my right in the land; this is a good releaſe. 80 if 
one diſſeiſes my tenant for life, and I (being the next in remainder or 
reverſion in fee) do releaſe to him that did make the diſſeiſin 3 this is a 
good releaſe. So if the huſband make a leaſe for life, and then takes a 
wife, and dies, and the wife releaſes her dower to him in reverſion z 
this is a good releaſe, And fo alſo if after the marriage a man makes 
2 leaſe for life, the remainder in fee, and ſhe releaſes all her right to 
him in remainder in fee, or to him in reverſion; this is a good releaſe, 
and will bar her for ever. Lit. 5 466. Co. Lit. 265. 5 Co, 70, 71. 
Co, 111. 8 Ce. 151. | 

And therefore if the releaſor has only a poſlibility of a right, or a 
right happens to come to him after the releaſe z this is not ſufficient to 
make the releaſe good, 

And therefore if the father be diſſeiſed, and the ſon before his father's 
death releaſes all his right to the diſſeiſor, and after the father dieth, ſo 
that = right doth deſcend z this is no good releaſe to bar the reteaſor of 
his right. . ; FR 

So if there be grandfather, father and ſon, and the father diſſeiſes 
the grandfather, and makes a feoffment, and the ſon releaſes in the 
lifetime of his father, and after the father and grandfather die; this re- 
leaſe in this caſe will not bar him. | 

So if a leaſe be made for life, the remainder to the right heirs of F. S. 
and the lefſee is difſeiſed, and the eldeſt ſon of J. S. living, his father 
doth releaſe to the di ſſei ſor z this releaſe is void. 

$0 if the conuſee of a ſtatute, Wc. releaſes to the conuſor all his 
"gh in ths: land, this is void, and he may ſue execution after notwith- 
landing, | 7 

— if the releaſor have only a power z this 1s not ſufficient to make a 
releaſe y | 
And — * if a man by his will deviſes that his executors ſhall ſell 
lis land, and dieth, and the executors releaſe all their right and title in 
the land to the heir; this is void. 
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dian in chivalry; this is a good releaſe, and her right or title of 


* 
——— 


Secondly, In reſpef of the Eſtate of lim to whom the Releaſe i 


In all cafes of a releaſe of a bare right of a freehold in lands or tene. 
ments, he to whom the releaſe is m_ muſt at the time of the making 
thereof in any caſe have the freehold in deed or in law in poſſeſſion, or 
ſome eſtate in remainder or reverſion in deed, (and not in right only) in 
fee- ſimple, fee-tail, or for life, of the lands whereof the releaſe is made: 
for rights of entry, and actions, and the like, are not to be transferred 
to ſtrangers, but are thus to be releaſed, as ſuch releaſes ate 

As it the diſſeiſee releaſes to the diſſeiſor himſelf who had the free. 
hold in deed, or to the heir of the diſſeiſor before his entry who hath 


the freehold in law, or to the leſſee for life of the diſſeiſor ; theſe re- 


leaſes are good. 

So if a diſſeiſor makes a leaſe to A. and his heirs during the life af 
B. and A. dies, and the diſſeiſee releaſes to his heir before his entry; 
this is a good releaſe. Co. Lit. 267. | 

So if a fine ſur conuſance de droit come ceo, Qc. or ſur conuſance de dra 
only, (which is a feoffment on record) be levied j or if tenant for life, 
by agreement of him in the reverſion, ſutrenders to him in the rever- 
fron ; or if a man do bargain and fell his land by deed indented andin- 
rolled z or uſes are 1aiſed by covenant on good confiderations z in all 
theſe caſes the eonuſee, he in reverſion, bargainee, and ceſtuy que uf 
have a freehold in law in them before entry. | 

And therefore a releaſe to them of the right of the land by him that 
hath it is good, and will bar the releaſot. | : 

But otherwiſe it is in caſes of exchange, partition, or upon liver] 
within the view ; for in theſe caſes no releaſe is good until an aCtud 
entry made, for till then they have neither freehold in right nor law. 

So if a diſſeiſor makes a giſt in tail, or leaſe for life or years of the 
land, and keeps the reverſion, and then the diſſeiſee or his heirs te- 
—— to the diileiſor all his right; this is a good releaſe to bar his right 

or ever. | 

So if the heir of the diſſeiſor be diſſeiſed, and the fleſt diſſeiſee do 
after releaſe to him all his right z this is a good releaſe to bar him. 

So if a donee in tail diſcontinues in fee, and the donor releaſes to the 
dilcontinuee, and dies z this is a good releaſe againſt the donor, 

So if the donee in tail he diſſeiſed, and after the donor releaſes to the 


donce all his right; this is good: but in this caſe not hingof the reverſion 


will pals by the releaſe, for the donee had then nothing but a right. 
But if any rent be reſerved on the eſtate-tail, the rent is gone by tht 
releaſe. | EY : 
So if a leaſe be made to one for life rendering rent, and the leſſee 
diſſriſed, and the leſſor releaſes to the — A and his heirs all bis 
tight; in this caſe, although the rent be extinct, yet nothing of the 
right of the reverſion doth paſs. 
And yet if a woman that hath a right of dower releaſes to the = 


is gone. 


_ 
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But if a diſſeiſor makes a leaſe for years, and the diſſeiſee releaſes to 
the leſſee for years ; this releaſe is yoid, becauſe he hath no freehold. 

But if he makes a leaſe for life, and the diſſeiſee releaſes to the leſſee 
for life z this is a good releaſe. | 

So alſo a releaſe to the difſeiſor after the leaſe for years made s good, 

And if leſſee for years be ouſted, and he in the reverſion diſſeiſed, 
and the diſſeiſor makes a leaſe for years, and the firſt leflee releaſes to 
him; this is a good releaſe. Lit. F 448, 449, 455, 456. Co. Lit. 265, 
266, 275. 1 H. 6.4. Dyer 302. y Tl 

Alſo in ſome caſes a releaſe made to one that hath neither freehold in 
deed nor freehold in law, is good, when he hath an eſtate in reverſion 
or remainder, as in the caſe before, where the releaſe is made by the 
diſſeiſee to the diſſeiſor after he hath made an eſtate for life. 

So if the demandant in a real action releaſe to the tenant that comes 


in by receipt upon a prayer of aid, or voucher upon a warranty ; this 


is good. 
And yet if it be before the receipt or entry into the warranty, or it 
be by any other beſides the demandant, it is void. WF 
So if the tenant ina real aQion aliens, hanging the præcibe quod reddat 
againſt him, and after alienation the plaintiff releaſes all his right in the 
land to him z this is a good releaſe. | 
So if a diſſeiſor makes a leaſe for life, the remainder to another for 
life, the remainder to a third in tail, the remainder to a fourth in fee 
iy the diſſeiſee releaſes to either of them in remainder z this is a good 
releaſe. | 
But if in this caſe tenant for life be diſſeiſed, and after he that hath 
Tight (the poſſeſſion being in the diſſeiſor) doth releaſe to either of them 
in remainder; this is a void releaſe. Lit. F 448, 449, 450, 451, 8 Co. 
151. | ö 


Thirdly, In reſpect of Privity. 


But in all the caſes of a releaſe of a bare right to him that hath the 
eſtate of a freehold in deed or in law, generally there needs to privity 
to make the releaſe good, as in the caſes before of a releaſe made to the 
tenant for life of the diſſeiſor, and them that follows. | 

For if tenant for life makes a leaſe to another for life of the leſſee,. 
the remainder over in fee, and the firſt leſſor releaſes all his right to him 
to whom the tenant made the leaſe for life z this is a good releaſe and 
a perpetual bar, although the releaſe be not to him and his heirs. And 
ſoit is in caſe of a reverſion. I Og | 


If leſſee for years be ouſted, and he in the reverſion diſſeiſed, and the 


diſſeiſot makes a leaſe for years, and the leſſee that is ouſted doth re- 
leaſe to the leſſee or the diſteifor z this is a good releaſe, a 
And yet if the diſſeiſee do releaſe to the leſſee for years of the diſ- 
ſeiſor; this is void. Hh 3 
If leſſee for a thouſand years be ouſted by the leſſor, and he makes a 
leaſe for two years, and the leſſee for a thouſand years releaſes unto 
him : this is a good releaſe. 5 
But if a leſſor diſſeiſes his leſſee ſor liſe, and makes a leaſe for a 


thouſand years, and the leſſee for life releaſes to this leſſee of a thou- 


land years, this is void. Co. Lit. 275. Lit. 5 470, 471. 10 G. a 
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If one be diſſeiſed, and after another doth diſſeiſe him, and the dif. 
ſeiſee releaſes to the laſt diſſeiſor ; this is a good releaſe. 

So if A. difſeiſes B. who enfeoffeth C. with warranty, who- enfeoffeth 
D. with warranty, and E. diſſeiſeth D. to whom B. the firſt diſſeiſee re. 
heaſeth ; this is a good releaſe, and doth defeat all the mean eſtates and 
warranties. 

So if my diſſeiſor leaſes for life, and the leſſee for life aliens in fee, and 
I releaſe to the alience all my right, c. this a good releaſe, and will 
bar me of my entry : but if my entry be gone, as if I leaſe for life, 
and my leſſee be diſſeiſed, and that diſſeiſor is diſſeiſed, and I releaſe 
— the ſecond diſſeiſor; in this caſe the firſt diſſeiſor may enter upon the 

econd. 

So if my difſeiſor in the caſe aforeſaid make a leaſe for life, and the 
leſſee for life makes a feoffment to two, and I releaſe to one of the 
feoffees; this is a good releaſe, and will bar me and my diſſeiſor alſo. 

So if tenant for life let the land to another for the life of the leſſee, 
the remainder to another in fee, and the leſſor releaſes to his tenant for 
life ; this is a good releaſe. Lit. 5 473, 470, 471, 478. Co. Lit, 277, 

If one that hath a ſon within age be diſſeiſed and die, and the diſſeiſor 
ſeiſed and the land deſcend to his heir, and a ſtranger abate, to whom 
the ſon when he comes of age doth releaſe ; this is a good releaſe. 

So if one be diſſeiſed by an infant which doth alien in fee, and the 
alience dies ſeiſed and his heir entereth, the diſſeiſor being within age, 
EI: agg heir of the alienee; this is a good e- 

e. 

But where an inheritance or an eftate for life is releaſed to one that is 
but tenant for years; the releaſe is not — without privity. | 

And therefore if tenant for life or in fee releaſes to the leſſee for yean 


But the releaſe of a term of years to the leſſee for years of him that 
doth eject him, is good enough without privity, as in the caſe before. 
9 H. 6. 43. 10 C. 48. 

But here note, that in caſes of a void releaſe of a right to an inheri- 
tance cr freehold, where there is a warranty contained in the deed, the 
warranty may be good, and be uſed by way of rebutter, although the 
releaſe be void. 

As if the ſon of the diſſeiſee releaſes with warranty in the life-time 
of his father, or there be grandfather, father and ſon, and the father diſ- 
ſeiſes the grandfather, and makes a leaſe with warranty and dies; in 
both theſe caſes, although the ſon be not barred by the releaſe, yet he i 
barred by the warranty. Co. Lit. 265. | 


of his difſeiſor ; this is not good. 


Fourthly, 
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Fourthly, In reſpell of the Words whereby it is made. 


Such words as will make a good releaſe in the caſes of releaſes that 
enure by way of enlargement of eſtate, will make a good releaſe in theſe 


for if I be ſeiſed of an eſtate in fee by wrong, and he that hath right. * 
leaſes to me all his right, although it be but for one hour, yet this 18 a 
good releaſe for ever. | | 


Of Releaſes of other Things than Lands or Tenements, as 
Seigniories, Rents, Commons, Debts, &c. 


Firſt, Of a Seigniory, Rent-Service, Common, or the like. 


If there be a lord and tenant, and the lord releaſes to the tenant all his 
right that he has in the ſeigniory, or all his right that he has in the land, 
Sc. this is a good releaſe to extinguiſh the ſeigniory. And in this caſe 
there needs no words of inheritance or limitation; for by releaſe of all 


Je lin and his beirs. And yet in this caſe the lord may by apt 
words releaſe his ſeigniory to the tenant only in tail or for life, and it 
ſhall be good ſo long. Burt if a lord grants to his tenant that he ſhall do 
his ſuit to another manor of the lord's, or that the tenant ſball give him 
yearly 124, for his ſuit z this grant will not extinguiſh and determine the 
ſervices or tenure. Lit. 5 480, CG. Lit. 280, 305. Perk.h 70. 

If there be lord and tenant, and the tenant be diſſeiſed, = after the 
lord releaſes all his right, Qc. to the tenant : by this releaſe the ſervice 
or ſeigniory is extinct, for although a right regularly cannot be releaſed 
to him that has but a bare right, yet a ſeigniory may be releaſed and ex- 
tin to him that has but a bare right in the land, But if the tenant 
makes a feoffment in fee, and then the lord releaſes all his right, &c. to 
the tenant z this is not good to extinguiſh the ſeigniory or ſervices, but it 


If a rent-charge, common of paſture, or any other profit apprender 
be iſſuing out of my land, and he that has it releaſes it to me; this is a 
peu releaſe, and will extinguiſh it: but if I be diſſeiſed of the land, and 


me in tail or for life, rendering rent, and I be diſſeiſed, and after the donor 


extinguiſh the rent, So if in this caſe where I am tenant in tail, andT 
make a feoffment in fee renderingrent, and after I releaſe to the feoſſee ; 
tlus is a good releaſe, and hereby the rent is extinct. And if two co- 


Caſes. | | 
And note. That this kind of releaſe is good without any limitation 
or ſpecifying of the eſtate ; for by a releaſe of all a man's right, with- 
out ſaying, To have and to hold to him and his heirs, c. in all the 
caſes before, he that makes the releaſe is barred of his right for every 


the right in the ſeigniory, the ſame is extin& for ever, without ſaying 


will diſcharge all the arrearages. Lit. F 457. 10 Co. 58, Cor Lit, 268. 


have but a right at the time of the releaſe made, the releaſe is not good, as - 
it is in the cafe of a rent-ſervice and a ſeignioty : but if lands be given to 


releaſes to me all his right in the land; this is a good releaſe, and ſhall 
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Kinds of Deeds. 


. | parceners be of a rent, and one of them take the tertenant to huſband, 
* and after either of them releaſes; theſe releaſes will be good, Lit. 
- 480, 336, 357). Co. Lit. 213, 305. Lit. 5 455, 456. 
3 In Co. Lit. 273. it is ſaid, if two coparceners be of a rent, and the 
| one of them taketh the tertenant to the huſband, the other may releaſe 
to her notwithſtanding the rent be in ſuſpence z and it ſhall enure by 
way of mitter I e/tate, and ſhe may releaſe alſo to the tertenant, and 
that ſhall enure by way of extingujſhment. | | | 
If one difſſeiſes me of land, and then ts a rent-charge out of the 
land, and I reciting the ſame, grant a releaſe to the grantee : this re- 
leaſe it ſeems is good, and will bar me ſo as after my re-entry I ſhall not 
be able to avoid it. Lit. F 527. Co. Lit. 300. Sat we 1 bees 


*, 


Secondly, Of an Advowſon, &c. 


If two have the grant of the next advowſon or avojdance of a church 
before it be void, one of them may releaſe to the other, but afterwards 
they cannot. n BIR EE Ae + 67-71 Hop : 


Thirdly, Of a Condition. 


If A. makes a feoffment in fee, gift in tail, leaſe for life or years to 

J. on condition that upon ſuch a contingent it ſhall be void; in this 

=_ caſe A. may, before condition broken, releaſe all bis right in the land, 
=_ or releaſe the condition to B. and this will be to make the eſtate 
abſolute, and to diſcharge the condition. S0 if a feoffee on condition 
wakes a gift in tail or leaſe ſor life, and after the feoffor releaſes to the 
donee or leſſee; this is a good releaſe to diſcharge the condition, So if 
= a copyholder ſurrenders to the uſe of another on condition, and this is 
1 preſented to be without condition, and after the ſurrender or releaſes to 
| — to whoſe uſe the ſurrender was made, all his right, Ec. this is a 
good releaſe, and extinguiſhes the condition. But it. a diſſeiſor makes 

; a feoffment on condition, and the difſeiſee releaſes to the feoffee on con- 
| dition; howſoever this bars the right of the difſeiſee, yet it does not 
| ; diſcharge the condition. Co. 112. Perk. $ 823, 764. 


— <FONT 


Fourthly, Of a Power of Revocatien. 


Where a power or authority is ſuch that reſpects the benefit of the 
leſſor, as in the uſual caſes of power of revocation of uſes, when the 
feoffor, Oc. has power to alter, change, determine or revoke the uſes 
being intended for his benefit, and he releaſes to any one that has a free- 

Id in poſſeſſion, reverſion or remainder, by the former limitation; this 
is a good releaſe, and extinguiſhes the power, and makes the eſtates that 
were before defeaſible, abſolute and he excludes him from any power of 
alteration or revocation. But if the power be collateral, or to the uſe 
of a ſtranger, and nothing to the benefit of him that makes the releaſe : 
as if A. makes a feoffment to B. to divers uſes z provided that J. on 

* | revos 
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revoke the uſes, aud B. releaſes to any one of them that has an uſe z 2 
this does not extinguiſh the power, as in caſe where the power is given 
22 Co, 112, 113, 173, 174. 


Fifthly, Of a Warranty. 


If a feoffment be made with warranty, and the feoffee releaſes the 
warranty z this makes it extinct. And ſo it is of other warranties. But 
if tenant in tail releaſes the warranty annexed to his eſtate-tail, this does 
not extinguiſh the warranty. Ero. Releaſe 88. 21 H. 7. 29. 5 Co. 27 


Sixthly, Of Debts and other Perſmal Duties, 
| I. In reſpect of Per ſons, 


Any man may releaſe any debt or duty due to himſelf, . Alſo a man 
may diſcharge or releaſe any thing, any wrong done to his wife before 
or after the marriage. And therefore if a treſpaſs were done, or a pro- 
miſe were made to my wife before the marriage, I may at any time dure 
ing the marriage releaſe it. So if any wrong be done, or obligation, 
ſtatute or promiſe made to ker alone, or to her and me together at any 
time during the marriage z I alone may releaſe and diſcharge this. And 
if my wife be an executrix to any other man, I may releaſe any debt or 
duty due to the teſtator. ; 

y the marriage, the huſband acquires fuch an intereſt in all debes 
due to the wife, that he may releaſe them and therefore the releaſe of 
the huſband is a good bar to a debt due before the coverture, Rell. 
Abr. Releaſe (D). . 5 | 

And if a legacy be given to a feme-ſole to be paid at Michaelmas next, 
and I marry her, and I releaſe the legacy before the day, the legacy is 
gone, Per Chief —— B. R. Mich. 17 Jac. | 

If huſband and wife be diverced 2 men/a et thero, and a legacy is left 
to the wife, and the huſband releaſe it, ſhe is thereby barred ; for the 
marriage continues and the huſband has all her right. Per Holt, 1 Salk. 
115. And in the eate of Palmer and Trevor, 1 Vern, 261, where a le- 
gacy was given to a feme-covert who lived ſeperate from her huſband, 
and the executor paid it to the feme, and took her receipt for it, yet on a 
bill brought by the huſband, it was decreed not to be a good payment, 
Vide further, how far the huſband's releaſe ſhall bind his wife, Zac. Abr. 
Releaſe (F). Vin. Abr. Releaſe (H). Com. Dig. Releaſe (E i.) 

An infant executor may releaſe a debt duly paid to him of the teſta- 
tor's debt; but if he releaſes that which he does not receive, it is a void 
releaſe, And regularly the releaſe of an infant is void, or at leaſt « 0/4- 
able, 5 Co. 27. Ruſſel's Caſe. Vide Hil. Sbep. Touch. 7, 54, 232, 

In the caſe of Ruſſel v. Pratt 8. C. Mo, 146. Wray C. J. faid he had 
conferred with all the Judges of England, and they had agreed to give 
judgment for the infant, becauſe the reieaſe being without conſidera- 
lion, the infant would charge himſelf in a dev vit. 


2. in 
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2. In reſpeft of the Time. 


An executor before probate of the will may releaſe a debt or duty 
due to the teſtator, and this releaſe is good to bar him, 5 Co, 21, 
9 Ce. 39. Plow. 281. Co. Lit. 292.6. Went. Off. Ex. 

A future or contingent promiſe may be releaſed and diſcharged be. 
fore the contingent happens. Trin. 4 Fac. in Elton's Caſe. 

A debt on an obligation or rent may alſo be releaſed before the day d 
payment as well as after, but not by the ſame words: and therefore if 
one promiſes to J. S. that upon the ſurrender of 7 S. be will pay hin 
one hundred and ten pounds, and after the promiſe and before the ſur. 
render he releaſes this debt ; this diſcharges the debt. But if the pro- 
miſe be, that if the ſurrenderee ſhall ſell the land, and ſhall have five hun- 
dred pounds, and then he ſhall pay the ſurrenderor one hundred pounds 
more, and the ſurrenderor before ſale releaſes this ſum; this is no dil- 

of it. And yet a releaſe of the promiſe is a diſcharge of it, 
And if A. promi ſes to me, that if J. S. does not pay me one hundred 
pounds, 1 October, that he ows me, that A. will pay me one hundred 
pounds, 1 November, and I 10 September releaſe to him this debt, 
or all actions and demands ; this releaſe is not good to diſchar 3 
miſe. But by a releaſe of the promiſe the ſame is 4 l. 16 
Fac. B. R. Briſco v. Heirs. | 


3. In reſpect to Words. 


And all theſe releaſes muſt be made by apt words, and ſuch as the 
law ſhall judge ſufficient for that purpoſe. 9 Co. 53. 

And in all theſe caſes care muſt * had there be no miſtakes z for miſ- 
takes will make releaſes and confirmations void as well as other grants, 
And therefore if 4. makes a releaſe to B. in this manner: Know, &c. 
that I A. of B. have remiſed, &c. B. all a&ions which the ſame B. ha 
again A. whereas it ſhould be, Which the ſame A. bas againſt B. this 
releaſe is void. Bro. Releaſe 56, 58. 

It a man releaſes to another all actions, and does not ſay further 
which he has againſt him; this is as a releaſe as if theſe words 
were inſerted, Quad neceſſario ſub intelligitur non deefl, Bro. Releaſe 29. 

A releaſe of all actions, diſcharges a bond to pay money at a certain 
day to come, for it is debitumin pr ſenti, quanrvis fit ſalvendum in fulmo: 
and though no action lies for the debt, yet becauſe the right of action 
is in the releaſor, the releaſe of all actions is a diſcharge of the debt it- 
ſelf. Cs. Lit, 292.6. By a releaſe of all actions, actions real, per- 
ſonal or mixed, are diſcharged. Com. Dig. Releaſe (E 3.) Bac. Ab 
Releaſe (1 2.) Vin, Abr. Releaſe (P). | 
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The Force and Virtue of a Releaſe, and how it ſhall enure | 
| and be conſtrued. 


To Firſt, In Reſpect of the Perſons; and where a Releaſe made by one ſhall 
© bind another, and where nat; and where a Releaſe made to one ſball 
enure to others, or not. | . 

if Where divers join in any ſuit or action to secover any perſonal thing 
m of which they are to 2 joint benefit or intereſl, when the law does 
not compel them to join, there the releaſe of one of them ſhall bar all 
-e reſt. And therefore if two men join in an action of debt, treſpaſs, 
n- WS or the like, and one of them alone releaſes to the defendant ; this is a 
d bar to the other plaintiffs alſo. 80 if a ſtatute or an —— be made 
f- to two or more, and one of them releaſes ic to the conuſor or obligor z 
i. this is a diſcharge of the whole duty, and a bar to the reſt, ſo that they 
ed can make no uſe of the ſtatute or obligation. But if divers be 

ed in an action, and they for the diſcharge of themſelves only join in a ſuit 
t, or action, where alſo they can do no otherwiſe, being compelled by law 
0 to join z in this caſe the releaſe of one of them ſhall not hurt the others. 


And therefore if divers join in a writ of error, attaint, or audita querela, 
and one of them releaſes to the defendant in the writ z this will not bar 
the reſt of their remedy, but they may go on in their ſuit notwith- 
ſanding. 5 C. 22. . Releaſe 84, 94. Stat. 23. H. 8.c. 3. 
If there be two or more executors, and one of them alone releaſes a f, eeutott 
debt or duty to the teſtator before judgment obtained in a ſuit had by all | 
the executors againſt the debtor z this will bar all the reſt. 
But it is otherwiſe after judgment obtained, 21 fl. J. 4. : 
A releaſe made to the tenant in tail, or. for life, of the right of the 
land, ſhall avail and enure to him that hath a reverſion or remainder in 
deed, and fo e converſo, A releaſe made to him that hath a remainder 1 
or reverſion will avail and enure to the benefit of him that has the eſ- = 
tate-tail for life, or years precedent, As if a diſſeiſor makes a leaſe for F 
life, and the difſeiſte releaſes to the tenant for life; this ſhall enure to 
the diſſeiſor. So if he or a tenant for life makes a leaſe for life, the re- 
mainder for life, the remainder in tail, the remainder in fee, and the diſ- 
ſeiſee or firſt leſſor releaſes all his right to any of them in remainder ; 
this ſhall enure unto and benefit all the reſt. And if the huſband makes 
a leaſe of his wife's land to one for life, the remainder to another 1n fee, 
and the wife after his death releaſes all her right in the land to him in re- 
t- — A this ſhall enure to the leſſee for life. Co, Lit, 275, 290, 267, 
b · 268. 181. | 
r. If : difſeiſor makes a leaſe for life, and the diſſeiſee releaſes all his 
right to the tenant for life z this ſhall enure to the benefit of the diſſeiſor. 
But if the difſeiſee releaſes no more to the tenant for life but all actions z 
this releaſe will not benefit him in remainder or reverſion after the death ot 
the tenant for life. Co. Lit. 275. | . | 
If a diſſeiſor makes a feoffment to two in feay and the diſoiſee relea- 
be ſer to one of the ſeoffees ; this ſhall enure to both. Lit, 5 472+ 
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If a tenant in tail be difſeiſed by two, and he releaſes to one of them 


this ſball enure to them both: but if the King's tenant be diſſeiſed by 
Un 


two, and he releaſes to one of them; this ot enure to the other, 
So if two jointenants make a leaſe for life, and then diſſeiſe the t 
for life, and he releaſes to one of them ; in this caſe his companiom 


* ſhall have no benefit by it. C. Lit. 276. 


If a tenant in fee-ſimple be difſeiſed by two, or two do abate or in. 
trude, and he releaſes to one of them ; the other ſhall have no beneſt 
thereby. But if tenant for life after he is diſſeiſed releaſes to one of the 
diſſeiſors; this ſhall enure to both. Lit. 422, 512. 

And if there be two difſeiſors, and they make a leaſe for life or year, 
and after the diſſeiſee releaſes to one of the diſſeiſors; this ſhall enure u 
them both, and to tho benefit of the leſſee for life alſo. Co; Lit. 276. 

And if a leſſee for years be ouſted, and he in reverſion diſſeiſed, and 


the leſſee releaſes to the diſſeiſor z the term of years is hereby extind 


the difſeiſee may take advantage of it, and enter preſently. 

But if two jointenants in tee be diſſeiſed by two diſſeiſors, and one d 
the diſſeiſees releaſes to one of the difſeiſors all his right; this ſhall enur 
to the other, for this extends but to a moiety, n. 

If tenant for life be diſſeiſed by two, and he in the reverſion and the 
tenant for life join in a releaſe to one of the diſſeiſors 3 this ſhall not enur 
to the other. But if they do ſeverally releaſe their ſeveral rights, ther 


ſeveral releafes ſhall enure to both the diſſeiſors. Co, Lit. 256. 


If a mortgagee upon condition after the condition broken be diſſeiſei 
by two, «7 e mortgagor that has the title of entry releaſes to one a 
the difſeiſors, this ſhall enure to both. And the like la 
for mortmain, or a conſent to raviſhment, &c. Ibid. 

If there be lord and two jointenants, — lord releaſes to one a 
them ; this ſhall avail his companion, Co, Lit. 6 | 

If tenant in fee- ſimple makes a feoffment in fee, and after the lord r. 
leaſes to the feofforz this ſhall not enure to the feoffee to extinguiſh the 
ſeigniory. But if he releaſes to the feoffee, this ſhall not enure to the 
ſeoffor to extinguiſh che ſeigniory. | 

If there be lord and tenant, and the tenant makes a leaſe for life, the 
remainder in fee, and the lord releaſes to the tenant for life ; the tent i 
hereby wholly extinguiſhed, and he in remainder ſhall take advantap 
of it: as when the heir of a diſſeiſor is diſſeiſed, and the difſeiſor make 


w is for an entry 


| a leaſe for life, the remainder in fee, and the firſt diſſeiſee releaſes to the 


tenant for life; this ſhall enure by oy of extinguiſhment to him in r 
mainder, vie. to the leſſee for life firſt, and after to him in remainde, 


Cs. Lit. 279. 


If two tenants in common of land grant a rent of forty ſbillings ou 
of it, and the grantee releaſes to one of them; this ſhall not enure t 
the other. But if one be tenant for life of lands, the reverſion in fee u 
another, and they join in the grant of a rent out of the lands, and de 


grantee releaſes either to the tenant for life, or to him in reverſion z th 


ſhall enure to the other, and extin& the whole rent. Co. Lit. 207. 
If two men gain an advowſon by uſurpation, and the right patro! 

releaſes to one of them ; this releaſe ſhall enure to them both. 

| If two be bound jointly and ſeverally in any obligation, or otbet 

ſpecialty, and the obligee, c. releaſes to one of them ; this ſhall enur 

to diſcharge the other allo, if it be a good releaſe, as to him that male: 


it 


But otherwiſe it n of a releaſe made by the King. 5 G. 59, 
„Lit. 232. Lit. 5 37 a | | F 
fo if = — treſpaſs on another together, and he on whom 
is made releaſes it to one of them; this ſhall enure to diſcharge the 
cher. If huſband and wife and J. S. purchaſe to them and the heirs of 
the huſband, and after J. S. releaſes all his right in the land to the huſ- 
band; the wife ſhall not have benefit by this, but it ſhall enure to the 
huſband alone. And if there be two women joint diſſeiſoreſſes, and the 
ne takes a huſband, and the diſſeiſee releaſes to the other; in this caie 
the huſband and wife will take no benefit by this. And if the diſſei ſee 
releaſes to the huſband, this ſhall enure to him and his wife ang the other 
roman. And if one that has a rent out of my wife's land releaſes it to 
e and my heirs ; this ſball enure by way of extinguiſhment, and my 
wife ſhall have advantage of it. And yet if the words be, grant and re- 
gſe the rent to the huſband and his heirs, the huſband may take as a grant 
if he will. Dyer 319. Co. Lit. 273, 276. 14 H. 8. 6, maker 
But here note, all theſe caſes of releaſes when one man will take ad- 
antage of a releaſe made to another, he muſt have the releaſe to ſhew 
and plead. Co. Lit. 232. LY * 
If be difſeiſed, and I releaſe to the difſeiſor all actions I have or | 

may have againſt him z this is but perſonal, and ſhall not be expounded 
to bar my heir after my death of his remedy ; neither will it bar me 


my remedy againſt his heir after my death of his remedy z neither will 


A 
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ſed it bar me of my remedy againſt his heir after his death. So if I deliver 
> of oods to another, and afterwargs I releafe to him all actions, and then 
try be dies z by this I am not barred ſo, but I may ſue his executors, 10 Co, 


51. 22 H. G. 1, 


2. 


Secondly, In reſve# of the Thing releaſed. 


A releaſe of all actions without any more words, is better than a re- All Song. 
leaſe of all actions real only, or a releaſe of all actions perſonal only; | 
for by a releaſe of action, or a releaſe of all manner of actions with- 
out more words, are releaſed and diſcharged all real, perſonal an 
mixed actions depending, and all cauſes of ſuit for any real or NY 
thing : as appeals for the death of an anceſtor, elde ſuits by 
ſcire facias to have execution of a judgment, and detinue for charters, 
And if two conſpire to indict me, and I releaſe to them all actions, 
after they go on with their conſpiracy z by this releaſe I am barred to do 
any thing againſt them, By this releaſe alſo of all actions, a debt due to 
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out id upon a ſtatute or an obligation at a day to come, altho? the releaſe 
to be before the day, is diſcharged, and by this alſo the ſtatute itſelf, if it be 
Tl at any time before execution, is diſcharged, And if one be to pay forty 


pounds at four days, and ſome of the days are paſt, and ſome to come, and 
the debtee makes ſuch a releaſe z by this the whole debt is diſcharged. 
Alſo in a 2 ſacias upon a fine or judgment this releaſe is a good plea 
in bar, But this releaſe of all actions will not diſcharge executions, or 
bar a man of taking out executions, except it be where it muſt be done 
by ſcire facias, Neither will it diſcharge or bar a man of ſuits by audita 
querela, or writ of error, or reverſe an erroneous judgment; neither 
will it diſcharge covenagts before they be broken, nor will it diſcharge 
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any thing for which the leſſor had no cauſe of action at the time of the 
releaſe made; as if a woman has title of dower, and releaſes all ad. 
ons to him that has the reverſion of the land after an eſtate for life; 9 
a man is by an award to pay me ten pounds at a day to come, and be- 
fore the time I make ſuch a releaſe, or I make a leaſe rendering rent, o 
an annuity is granted to me, and before the rent day I make the leſſs 
or the grantor ſuch a releaſe ; in theſe caſes, and by a releaſe in theſe 
words without more, the dower, debt, rent or annuity is not diſcharged. 
8 Co. 153. 3 Ce. 28, 70. Kekw. 113. Co. Lit. 286, 290, 292, 28 
Lit. 5 492, 505, $00, 512, 513. Bro. Stat. 39. 
if a man has two remedies or means to come by land, as actiot 
and entrv; or by. goods, as action and ſeiſure, ot the like; in this caſe 
by 2 releaſe of all actions he does not bar himſelf of the other remedy, 
Et fic e converſo. Lit. 5 496, 407. 

And if a man covenants to build a houſe, or make an eſtate, and 
before the covenant broken, the covenantee releaſes unto him al 
actions; by this the covenant itſelf is not diſcharged. And yet after the 
covenant is broken, this releaſe will diſcharge the action of covemm 
given upon that breach. Co. Lit. 292. | 

Rights. By a releaſe of all a man's right into any lands or tenements withou 
more words, all manner of rights of action and entry the releaſor hath 
to, in or againſt the land, is releaſed and diſcharged ; for there is ju 
recuperandi, proſequendi, intrandi, babendi, retinendi, percipiendi, pf. 

| dendi; and all theſe rights whether they accrue by fine, feoffment, Wl 
deſcent or otherwiſe, are extin& and diſcharged z ſo that if the releaſe Wi 
has got into the land of the releaſor by wrong, by this releaſe the wrong Wl 
is diſcharged, and the releaſee is in the land by title. Alſo by 
this —— are diſcharged and releaſed all titles of dower, and titles of 
entry upon a condition or alienation in mortmain. And if a woman bu 
title of dower after an eſtate for life, and makes ſuch a releaſe to himin 
reverſion, this bars her. By ſuch a releaſe alſo from the lord to the te- 
nant, the ſervices are extinct. 8 Co. 151. Plow, 484. 6 H. 7.8. x 
Co. 29. 6 C. 1. O. Lit. 345. 

But this releaſe will not bar a man of a poſſibility of a right that he 
has at the time of the releaſe. or of a right that ſhall deſcend to hin 
afterwards, And therefore if the conuſee of a ſtatute before execution 
releaſes all his right into the land to the tertenant, or the heir of the di- 
feiſſee in the lifetime of his father releaſes to the diſſeiſor all his ng 
theſe releaſes do not bar them. Nor will this releaſe bar a man of a 
auidita querela, and ſuch like things. Yet if the tenant in a real aQion 
after the demandant has recovered the land, releaſes to him all his right 
in the land; this bars him of a writ of error for any error in the pro- 
ceedings in that ſuit. 10 C. 47. Co. Lit. 289. 

And if there be lord and tenant by fealty and rent, and the lord by 
his deed reciting the tenure, releaſes all his right in the land, ſaving hi 
faid rentz by this releaſe the right of the ſeigniory, ſave only of the 
ſeignjory of the rent of the fealty, is extinct. And if the lord releaſes 
to the tenant all his right to the land and ſeigniory, ſalvs fibi dominiv 

ſue, Sc. hereby the ſervices only, not the tenure, is ertinct. C. 
Eit. 150. Dyer 157. * 
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And if one has a tent- charge out of ary land, and makes ſuch a re- 
teaſe of all his right to the land to me that am the tertenant without ex- 
«ntion of the rent; hereby the rent is extin& and gone for ever. Perk. 
Vide further Vin. Abr. Releaſe (T). Com. Dig. Releaſe (E). 
By a releaſe of all a man's title into lands or tenements, without more Title, 
ords, is releaſed and diſcharged as much as 18 releaſed by the releaſe of 
11 a man's right; and both theſe releaſes have the like operation: for 
\owſoever title ſtrictly and properly is where a man has lawful cauſe of 
nery into lands whereof another is ſeiſed, for which he can have no 
Qion, yet it is commonly taken more largely, and includes a right alſo. 
And — eſt juſta cauſa poſſidendi quad noſtrum eft. Kelw. 484, ©, 7, 8. 
. Lit. 205, 345+ | | 
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put more words, a man is barred of all right or power of entry into try. 
hoſe lands upon any right whatſoever. And if a may has no 

eans to come by the land but by an entry, and he has releaſed that, 

by theſe words he is barred for ever. But if one has a double remedy, 
118. à right of entry, and an action to recover his right by, and then 
eleaſes all entries; 7 this he is not barsed of his action. 8 CG. 151. 


Buy a releaſe of 4. 
| rcal and mixed actions then depending, and all cauſes of real and real. 
Wi xed actions not depending. And rene all cauſes of. ſuing of aſ- 
ies, writs of entry, quare impedit, actions of waſte, and the like, 
ich the arty has at the time of the releaſe made, are hereby diſ- 
Charged. But this releaſe will not bar him that makes it of any cauſes 
of ation that ſhall ariſe and accrue afterwards. Neither will it bar him 
of any appeal of death or robbery, writ of error, or ſuch like thing ; 
vor o my thing which a releaſe of all actions will not bar. And yet 
when land is to be reſtored or recovered by judgment in a writ of error, 

this releaſe is a bar to the writ of error. So if a judgment be given 
upon a falſe . r bar 

in an attaint, It. 7 1 151. th 11 O00. 

Ge. Lit, 288, 289. 492, 493, 495 5 9 115, 5 
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all perſonal actions then depending, and all cauſes of perſonal actions ſonal. 
wherein a perſonal thing only is to be recovered ; and therefore hereby 

are diſcharged all cauſes of ſuing out actions of debt, treſpaſs, detinue, 

or the like, Alſo all mixed actions, as actions of waſte, quare impedit, 

an allize of novel diſſeifin, writ of annuity, a of maihem, and the 

like. Bro, Releaſe 47. Co. Lit. 285. 9 H. 6. 57. Lit.h 50. Vide 
ferter 72 Releſe (R). my 

i c. or damages be recovered in a perſonal action 
falſe verdict, and the defendant brings a writ of attaint: or if a 2 7 
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by andita querela be brought by the de t in the former action to diſ- 

hs Charge him of execution z by this releaſe the defendant in both caſes is 

the barred of his ſuit. Co, Lit. 209. | | 

{es Alſo. when by a writ of error the plaintiff ſhall recover or be reſtored 

i115 49 any perſonal thing only, as debt, damages, or the like z as if the plain- 

0. uf in a perſonal action recovers — debt, Ic. or damages, and be out- 
lawed after judgment; in this caſe in a writ of error brought by the 

u Leendant upon the pri udgment, this releaſe will bar him: bat 


incipal j 
where by a writ of error the plaintiff ſhall not be my 


action real, without more words, are diſcharged a&ions 


— 


By a releaſe of all entries or right of entry a man has into lands, with- be : 


By a releaſe of a!! aQions perſonal, without more words, are diſcharged a gion per- 
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Suit. 


Debates, 


ſonal or real thing, this releaſe is no bar ; as if a man be outlawed in 
an action perſonal by proceſs upon the original, and brings a writ of 
error, and then releaſes ; this is no bar to him. Co, Lit. 288. Lit, Foz, 

If a man by wrong takes or finds my goods, or they be delivered io 
bim, and I releaſe to him all actions perſonal z notwithſtanding this 
releaſe I may take my goods again, although I be barred of my action 
by the releaſe. Neither is this releafe a bar in any appeal of robber 
or death. Neither will it bar in any caſe where a releaſe of all aQtion 
will not bar. Neither is ic any bar to an action of debt any for an 
-annuity granted for a term of years, for any arrearages that ſhall groy 
due after the releaſe. Nor for any rent or ſum of nomine pane, wha 
the releaſe is before the ſame day, or nomine pœnæ happens, Neither i 
it a bar in ſuch real actions wherein damages are recoverable only by 
the ſtatute, and not by the common law, as in a writ of dower, entry 
ſur diſſeifin in le per, Mordanceflor, Aile, &c. Lit. 5 497, 498, 50. 
Co. Lit. 292, 285. 

By a releaſe of all debts, without more words, are diſcharged and 
teleaſed all debts then owing from the releaſee to the releaſor upon ſpe- 
cialties, or otherwiſe, all debts due alſo upon ſtatutes z and therefore i 
the conuſor himſelf or his land be in execution for the debt, and he hu 
ſuch a releaſe, he muſt be diſcharged : and ſo he cannot be upon a re 
leaſe of all actions. Cz, Lit. 76, 291. Fitz. Audita Querela 3. 

By a releaſe of all duties, without more words, a releaſor is barred, 
and the releaſce diſcharged of all aQtions, judgments, and executions; 
alſo of all obligations. And if the body of a man be in execution, and 
the plaintiff makes him ſuch a releaſe, hereby he ſhall be diſcharged a 
execution, becauſe the duty itſelf is diſcharged. And if there be ten 
or ſervices behind to the lord from his tenant, and the lord makes ſuch 
a releaſe to his tenant z by this the arrearages are releaſed. 8 Co. 153, 
Co. Lit. 291. | 

The word ſuits is ſomewhat a more large extent than actions, for by 
a releaſe of all ſuits without more words, is releaſed and diſcharged a 
much as by a releaſe of all actions. And hereby alſo are dſcharged all 
executions in the caſe of a ſubject. But in the caſe of the King it doth 
not releaſe executions z and it does not releaſe a covenant re it be 
broken. 8 Cz. 154, 157. 5 Ce. 70. Co. Lit. 291. 

By a releaſe of all ſuits a man is barred of a writ of error. Cale“ 
Caſe, Latch. 110. | | 

By releaſe of all quarrels, without more words, all actions real and 


quarrels and perſonal, and all cauſes of ſuch aQions, are releaſed and diſch 


controver- 
Hes. | 


Covenants. 


$9 likewiſe by the releaſe of a/l controverfies, or by the Nr 
debates. But this will not bar the releaſor of any cauſes of ſuits that 
ſhall ariſe after, and was not at the time of the releaſe: as the breach 
of a covenant which ſhall be after, although the covenant be before, 1 
not diſcharged hereby. Co. Lit. 292. 8 Co. 157. 5 Co. 70. 

By a releaſe of all covenants, without more words, all covenants then 
broken, and all that ſhall be after broken that were then made and in 
being, are diſcharged. Quid deftruit medium defiruit finem, Co. 112- 
10 Co. 51. Co. Lit. 292. 

And therefore if a lefſee covenants to leave a houſe leaſed to him at 
the end of the term, as it was at the beginning of the term, and the 
leſſor before the end of the term releaſes to the l all covenants z this 
diſcharges the covenant. But this releaſe diſcharges nothing elſe but 
covenants, Adjudged, Hil, 4 Jac. Hanceck's Caſe, 1 
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which were broken before, for being broken before, there was no cove- 
nant as to them 3 per Hobart J. Hutt, 17. Smith v. Stafford: ide further 
Vin, Abr. Releaſe (U 5). Com. Dig. Releaſe (E 4). 2 
By a releaſe of a/l ſatutes, from the conuſee to the tertenant, without 
more words, the ſtatute is diſcharged. And yet if he releaſes all his 


execution. 10 C. 47. | 


By a releaſe of all errors and writs of errors: all errors and writs of Reron 1. 


error, even before they be brought, are extinct and diſcharged. And 
if a man be outlawed in a perſonal action by proceſs upon original, and 
makes ſuch a releaſe ; this will bar him. 2 Co. 16. Lit. F 503. 


By a releaſe of all warranties or covenants real, all warranties then Warranties, 3 


made and being are for ever diſcharged. Lit. F 148. 


By a releate of all legacies, without more words, a man bars MG r. 


all the legacies given him in preſents or ſuture, ſo that if he be to have a 
legacy at twenty-four years old, and at twenty-one years of age he 
— es to the executor all legacies, or this legacy in particular; this is 


a bar to him of this legacy for ever. And yet a releaſe of all demands in 


this — of the legacy. 10 Co. 51. Dyer 56. C. 
Lit. 76. 


18 


right in the land of the conuſor; this will not diſcharge the land of 'Y 


— 
7 — 
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By a releaſe of rear, the rent is extinct and diſcharged whether the Rent. 


day of payment be come or not, But a releaſe of all actions will not 
diſcharge a rent before the day of payment comes, Co. Lit. 292. 


By a releaſe of all promiſes or aſſumpfits, without more words, a man Promiſes, 


may bar himſelf of a contingent or future thing that by other words could 


not be releaſed z as if a man promiſes to me that if FS. does not pay me 


one hundred pounds the tenth of March next, that he will pay it me the 
twentieth of that month, and before the time I releaſe to him all actions 
and demands; this will not diſcharge the promiſe. But if I releaſe to 
him all promiſes, this will bar me, & fic de fimilibus. Adjudged Hik 
16 Jac. B. R. Briſcoe v. Heires, 10 Co. 51. Tor 

y Stat. 29 Car. 2. c. 3. J. 4. it is enacted, That no action ſhall be 
brought whereby to charge any executor or adminiſtrator upon ang ſpe- 
cial promiſe to anſwer damages out of his own eſtate ; or — to 
charge the deſendant upon any ſpecial promiſe to anſwer for the debt, 
default or miſcarriages of another perſon z unleſs the agreement upon 
which ſuch action ſhall be brought, or ſome memorandum or note thereof 
ſhall be in writing, and ſigned by the party to be charged therewith, or 
ſome other perſon thereunto by him lawfully authorized, 


By a releaſe of all judgments, without more words, he that maketh Judgments. | 


it is barred of the effect of any judgment he has againſt the releaſee ; 
for if execution be not taken out, he is now barred of it. And if the 
releaſee, or his land, c. be in execution, he and it ſhall be diſcharged 
thereof by audita querela. * | 

See fully by what words executions may be releaſed, and what is re- 
leaſed by the words all executions. Vin. Abr. Releaſe (U 3). 


And by a releate of all executions, without more words, a man is Executions: . 
barred of | * 


taking or having out any execution upon any judgment either 
before ſcire facias or after. But it after execution be made by capias ad 
ſalisfactendum, elegit, or fieri facias, the plaintiff releaſes to the defen 
dant all executions, he cannot plead ſuch a releaſe, but he muſt have 
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A releaſe of all covenants until ſuch a day is no diſcharge of covenants * N 
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Advantages. 


| an euditaquerela, and that he may have to diſcharge him of execution, 


Lit. 5 50%. 8 rg Co. Lit. 290. 

By a releaſe of all appeals, all appeals of felony, of death, of rob- 
bery, of rape, of burning, of larceny depending, and all cauſes not yet 
moved alſo, are diſcharged. Cz. Lit. 287, 288. | 

By a releaſe of all advantages it ſeems actions of debt upon account 
are diſcharged. 8 Co. 150. 


Conſpiracies By a releaſe of all conſpiracies, all — men paſt are diſcharged, 


au claim: 


and ſuch alſo as are only n and ſhall proſecuted and perfetted 
after the releaſe, are likewiſe hereby diſcharged. Kelw. 113. 

By a releaſe all forgeries before publication, the forgery is diſcharged, 
but not the publication; and therefore the releaſor may take his remedy 
for that notwithſtanding. 10 Co. 48. 

A releaſe of all demands, is the beſt releaſe of all, and the word de- 
mands is the moſt effeQual word of all, and indeed includes and com- 
prehends within it moſt of all the releaſes before. By a releaſe therefore 
of all demands, without more words, are releaſed all rights and titles ty 
land, warranties, conditions annexed to eſtates before they be broken or 
performed, and after they are broken, Alſo by this releaſe are relealed 
and diſcharged al fatutes, obligations, contracts, recoznizances, covenants, 
rents, commons, and the like. Alſo all manner of actions real and per- 
ſonal, appeals, debts and duties. Alſo all manner of judgments and exe- 
cutions. Alſo all annuities, and arrearages of annuities and rents. And 
therefore if a man has a title of entry by force of a condition, c. or a 
right of entry into any lands; by ſuch a releaſe the right and title is 
gone. And if a man has a rent-/ervice, rent-charge, efiovers, or other 

ofit to be taken out of the land; by ſuch a releaſe to the tenant of the 
fa „it is diſcharged and extinct. Co. Lit. 291. 8 Ce. 154. Lit.\ 
501, 509, 510. ' | 

And therefore if a termor for years grants the land by indenture to 4, 
rendering rent, and at the end of the firſt year he releaſes to the grantee 
all demands; the rent is hereby extin during all the time. And a te- 
leaſe of all claims it ſeems is much of the ſame nature, Adjudged 
Paſ. 17 Fac. B. R. in Watton's Caſe. . 

By a releaſe of all demands, or of all claims, any ſuch thing as whereof 
a releaſe cannot be made, as a mere poſſibility, or the like, is not re- 
leaſed. 5 Ce. 70. 

Neither will this releaſe diſcharge a covenant or promiſe that is future 
and contingent before it be in being ; nor a covenant before it is broken: 


and therefore if the leſſee of a houſe covenants to leave it as well in the 


end of the term as it was in the beginning of his term, and before the 
end of the term the leſſor releaſes to the lefſee all demands: this is no 
bar to an action brought for a breach of the covenant afterwards. Ad- 
Judged Hil. 4 Fac. B. R. Hancock” Caſe. | ; 

d if a man in conſideration of a ſum of money given to him by a 


woman ſole, aſſumes to her, that if ſhe marries one M. that he will pay 


to her after the death of AA. one hundred pounds by the year, if tbe 
ſurvives him, and ſhe marries him, and the huſband releaſes all demand, 
and then dies ; this is no bar to the duty. So if one promiſes a woman 
that if the will marry him, that he will leave her worth one hundred 
pounds if ſhe ſurvives him, and before the matriage the relesſes to him 
all ations and demands ; this does not diſcharge the promiſe. Hil, 6 
Fac. B. R. Beli ber and Hudſon's C:ſe. | 

; 1 Note, 
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Note, That all theſe words are of the ſame force, when they are 


joined with other words, as when they are alone. 


If two tenants in common of land grant a rent-charge of forty ſhil- To one good 
lings out of it to one in fee, and the grantee releaſes to one of them; for all, or of 


this ſhall extinguiſh but twenty ſhillings, for that the grant in judgment 
of law is ſeveral. Co. Lit. 267. c E 

If one has ſeveral cauſes of action againf two, and makes a joint re- 
J-aſe to them; this ſhall be taken to be a releaſe of all joint and ſeveral 
cauſes of action. 19 H. 6. 4. 23 26 


his teſtator, and he releaſes all actions indefinitely; this releaſe diſcharges 
both ſorts of actions. Bro. Releaſe 31, 29. LG 

In Bac. Abr. Releaſes (E) it is fa „But yet in ſome caſes ſuch 
general words may according to the intention of the parties be reſtrain 
d.“ ng caſe of Hutchinſon v. Savage, as to this point, in 2 Lord 
Laym. 1300. | 
if the — * be given to the lord and a ſtranger, and to the heirs of 
he ſtranger, and the lord releaſes to his companion all his right in the 
and; this ſhall enure not only to paſs his eſtate in the tenancy, but alſo 
o diſtinguiſh his right in the ſeigniory. Co, Lit. 280. 
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bt to one of them to the tenant; hereby the ſervices are extinct for 
doth. So if one has a rent-charge out of twenty acres, and releaſes all 
bis right in one acre, hereby all the rent is extint. And yet if A, leaſes 
hiteacre to B. for life rendering rent, and afterwards releaſes part of 
he rent; this is good only for ſuch part. Perk. 571. Bro Releaſe 85. 
d Ed. 3. | 

If I he ſeiſed of land in fee, and make a leaſe of it to one for life, 
nd after I releaſe all my right in the land for the life of the tenant for 


r right in that land for the life of the tenant for life, by this releaſe no- 
ing is extinct or diſcharged but the cauſes of action of waſte that were 
en, and not any cauſe that ſhall happen afterwards. Bro. Releaſe 65. 
If a /atute be entered into the twentieth of April, and the conuſee 
y a releaſe dated the nineteenth of April (meaning to except this ſta- 

ute) releaſes all debts and demanas till the making of the releaſe ; by this 

are Nleaſe the ſtatute is diſcharged : but if the words had been to the day 

n: che date of the releaſe, contra, Dyer 307. 

the I = promiſe be of tue parti, and he to whom it is made releaſes one 

the ; Chis is a releaſe of both. Per Juſtice Dodderidge, Trin. 14 Fac. 

6 If A. on the iſt of January enters into an obligation of 4o/. to H. and 

aq. on the 13th of July makes a deed thus : © It is agreed between . 

on the one part, and A, on the other part, that upon good conſidera- 

TY bons B. doth acknowledge himſelf fully ſatisned and diſcharged of 

pay all bonds, debts or demands whatſoever from the beginning of the 

"tbe world to this day by ſaid A. and that he the ſaid B. is to deliver all 
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* ſuch bonds as he has yet undelivered to A, except one bond of forty 
man pounds y et unforfeited, which is for the payment of, &c, which was 
tired che obligation before :** in this caſe it was adjudged 1 good releaſe ' 
him d diſcharge of all the bonds excepting this one, and that this excep- 
6 Den ſhall go to all the premiſes. 9 Cs. 53. X 1 


= Vor. Iil—Pazrt.1, es | Thirdly, 


Go if an executor has ſome cauſe of action for himſelf, and ſome for 


If there be lord and tenant of ws acres, and the lord releaſes all hi: 


ife, ſo as neither I nor my heirs ſhall have, claim or challenge any thing 


1 | 

1 

1 
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may releaſe his ſeigniory to his tenant, to hold to him in tail or for li, 


him and his heirs for ever; this will not make the eſtate of the leſſet 


Thirdly, In reſpe# of the Time or Eftate. 


A releaſe of a right or an acbion, cannot be for a time, but it will he 
fer ever. And therefore if a releaſe be made to any one that has a fee. 
ſimple by wrong by him that has the right, for one hour, one yeer, ſor 
life or years; this is a good releaſe for ever. And if the diſſeiſee re. 
leaſes all his right in the land yo the diſſeiſor without naming his heir, » 
ſetting down auy time how long the releaſee ſhall have the land, or the 
right of diſſeiſee therein; this is a good releaſe for ever, and makes the 
eſtate of the diſſeiſor good for ever, and ſo makes a good eſtate in fee. 
ſimple without the words, bis heirs, &c. And if - diſſeiſor or hi; 
heir makes a gift in tail, or a leaſe for life, and the diſſeſee releaſes a 
his right to the donee or leſſee for life, to have and to hold for life only; Wil 
this is a good releaſe of his right for ever, But if the diſſeiſee difſeiſ Wi 
the heir of the diſſeiſor, and makes a leaſe for life, (which is a relea: Wi 
in law) by this the right is releaſed during that time only. So if on: Wi 
jointenant or patcenor releaſes to the other all his right in the land 
without the word heirs, or any more words; this releaſe gives to hy 
companion his whole intereſt for ever. And when the lord or grants 
of a rent releaſes to the tenant, or tertenant generally; by theſe releaſe 
a fee-ſimple is transferred without the word heirs, &c. and yet the lor 


and this ſhall be taken and enjoyed accordingly. But if the lord releaſa 
the ſeigniory to his tenant without the word beirs put in the deed, the 
ſame is extinct. Lit. F 467, 470. Co. Lit. 273, 264, 280. Kelw, d. 
Co. Lit. . | 

And if I let land to a man for term of years, and after I releaſe to hin 
all my right which I have in the land, without uſing any other words in 
the deed z or releaſe to him, to have and to hold for his life: in both 
theſe cafes he has an eſtate for his life only. And if I leaſe land to 
man for his own life, and after releaſe to him, to have and to hold fo Wi: 
his own life; hereby he. has but an eſtate for his own life. But if! 
make a leaſe to him for another's life, and after releaſe to him, habendun 
to him for his own life; by this he has an eſtate for his own life. But 
if I be ſeiſed of land in fee-ſimple, and let it to another for life or year, i; 
and then rcleate all my right to him, to have and to hold to him and his 
heirs; hereby he has the ſee- ſimple. And if I releaſe all my right w 
him, to have and to hold to him and the heirs of his body; hereby he 
has an eſtate-tail. Lit. F 545, 546, 465. Plaw. 556. Dyer 263. 

And it one be ſeiſed in fee of a rent-ſ{ervice or charge, and grant f 
firſt for life, and then teleaſe it to the grantee, to hold to him ard bi 
heirs, or to him and the heirs of his body ; this ſhall enure to an enlarge 
ment according to the agreement. But if one grants a rent- charge out 
of the land de no, and after releaſes to the grantee all his right in the 
rent, to have and to hold to him in fee- ſimple or fee- tail; this does 10 
enlarge the eſtate. Lit. F 5 49. 

And if tenant in tail or for like makes a leaſe for years, and after b) 
deed releaſes all his right to the leſſee for years in poſſeſſion, to hold io 


good for longer time than the life of the releaſor, Lit. & 606, 610. 
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If one makes a leaſe for ten years, the remainder for twenty years to 
nother, and he in remainder releaſes all his right to the leſſee for ten 

ats; in this caſe the releaſee has an eſtate for thirty years, and no 
18 for one lexſe for years cannot drown in another. C. Lit. 27 3. 

But he that his an eſtate for ten years may ſurrender to him that has 
a eſtate for twelve, and the eſtate is drowned, and the other ſhall come 
nto poſſeſſion : and a ſurrender to him that has a greater eſtate for years, 
good as to him that has an eſtate for life, and where the ſurrender is 
o 2 termor in reverſion, it is all one if the teverſioner had a greater eſtate 


1-ſcribed to be whenever a greater eſtate and a leſs coincide and meet in 
ne and the ſame perſon without any intermediate eſtate z whereby the 
els is immediately annihilated, or is ſaid to be meyged, that is, ſunk or 
WL .owned in the greater. Thus if there be tenant for years, and the re- 
erſion in fee-fimple deſcends to, or is purchaſed by him, the term for 


1 w_ merged in the inheritance, and ſhall never exiſt any more. But 
bey muſt come to one and the ſame perſon in one and the ſame tight; 
ic, if the freehold be in his own right, and he has a term in right of 


nother (en auter droit) chere is no merger. 2 Blackf, Cam. 177. 
If I let land to a feme ſole for her life or for years, and the takes a 
huſband, and after I releaſe to them two, to hold for their lives: this 
all enure no further than the intent; and in the firſt caſe he ſhall hold 
ointly with his wife, but in her right whilft ſhe lives, and after for his 
Wwn life, if he ſurvives z and in the laſt caſe they ſhall have the free- 
hold jointly. Lit. 5 26. Co. Lit. 299, 300. ; A 
A. had a judgment for fix thouſand pounds againſt B. B. gave A. a le- 
gacy of five pounds and died z A. on receipt of this five pounds gave 
he executor of B. a releaſe in this manner: I acknowledge to have 
* received of C. five pounds left me as a legacy to B. and do releaſe 


of the words all demands ſhould be reſtrained by the particular occaſion 
entioned in the former part thereof, vis. the receipt of the five pounds 
egacy, and ſhould not be a diſcharge of the judgment, Lev. 101. 

Releaſe to an adminiſtrator of all right to the perſonal eſtate will not 
liſcharge a bond given by the inteſtate. 2 Ld. Kaymond 786. 

If a releaſe of all debts by an adminiſtrator will diſcharge a debt due 
o the inteſtate where there is a debt due to the adminiſtrator in his own 
icht. 2 Ld, Raym. 1306. A | | 
A releaſe by A. and B. is joint and ſeveral. 2 Ld. Raym. 1199. 


harged by the releaſe. £d. Raym. 235, 664. 

General words in a releaſe reftrained by a particular recital, Lord 
n. 664. 

General ſubſequent words in a releaſe ſhall be reſtrained by foregoing 
pecial words. Ld. Raym. 235, 236. 
A bond given to a woman, with condition to leave her a ſum of mo- 


r by Wh ey, is not releaſed by intermarriage. £d. Raym. 515. 2 
00 BY If a releaſe of all demands will diſcharge a bond before condition 
55 broken, Id. Raym. 518, 522. | 


A releaſe cannot be pleaded as made in another county, unleſs it be 


ebated there, Ld. Raym. 184. 
725 Nn 2 Where 


or years or not. Cro. Elia. 302. Vin. Abr. Merger (GJ. Merger is 


© him all demands which I have againſt him as executor of B. and have 
for any matter whatſoe ver; and it was adjudged, that the generality - 


A man promiſes ſeven pounds for a releaſe ; this promiſe is not diſ- 
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relation to the original equity: a man ſe 


to the perſonal eſtate z and afterwards the fee was evicted, on the rel 


daughters fearing to be in law, and being made to believe that he ſboui WF 
be obliged to pay large coſts ; on the ſuggeſtion he releaſed the aren MW 


to by virtue of the cuſtom of the city of London; and this releaſe i 


— 


Where Releaſes ſhall be avoided and ſet afide. 


It is the conſtant rule in equity, that where there is either ſupprej; 

veri, or ſuggeſtio falſi, the releaſe ſhall be avoided. Hern. 20. il 
8 | | 

ef Chancery a releaſe was ſet aſide by. a ſubſe went accident, having 

iſed of a term for years i 

church land, purchaſed the fee of the truſlees, for ſale of church land, 

in the time of Oliver Cromwell, and then ſettled the ſame on his wif 


for a jointure and died; the wife releaſed to the executors all her rig: WM 


ration of King Charles the Second. And notwithſtanding tha:, and th 7 ; 


releaſe, the wife was decreed to hold for ſo many years of the tem 


ſhe lived, ſhe being in poſſeſſion, &c, Chan. Ca. 47. 


- 


three daughters, as coheirs and ſpecial occupants : and there being! 
ſuit concerning this rectory in Chancery, the huſband of one of th 


that ſhould be coming to him for his ſhare of the profits of the reQun 
(his ſhare amounting to one thouſand pounds) to the other ſiſters, wh 
were to bear the charge of the ſuit : this releaſe was ſet aſide and decla- 
ed void 3 and it was held, that miſapprehenſion in the party ſhall avail 
this releaſe. Vern. 32. | 

If a child releaſes to his father his orphanage part which he is intitle 


— by threats, or unduly ; it ſhall be ſet aſide in equity. il. 
39% 


A man who was poſſeſſed of a leaſe for three lives of a rectory i ; 
Kent, deviſed the rectory by will, but that being void, it came to hs 


0 


1 


0 


wp 
BF 


nds {hall ſettle accordingly. 
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Of Revocations and new Declarations. 


| W hat a Revocation and new Declaration is. 


REVOCATION is a deſtroying or making void a deed or will, 


which exiſted before the act of revocation, 5 
And a recscation and new declaration, is a deed made purſuant to ſome 


zviſo contained in a former deed or conveyance, giving power to re- 


oke or call back ſomething granted, and by a new declaration to create 
new eſtate of the lands; afrer which revocation and declaration the 
There were no powers of revocation at common law, but a man 
izht have a condition of re-entry. But now theſe proviſes, containing 


WE over of revocation, are crept into voluntary conveyances, and are be- 
Wome very frequent, and paſs by raiſing of uſes according to the flat. 
7. 8. c. 10. for being coupled with an uſe, they are allowed to be 
od, and not repugnant to the former eſtates; as if one ſeiſed in fee 


ovenants to ſtand ſeiſed to the uſe of himſelf for life, and after to the 
ſe of his ſon in tail, with di vers remainders over, provided that he ma 
evoke any of the ſaid uſes; and afterwards he revokes them, he is 
eiſed in fee again without entry or claim. But in a caſe of a feoffment 
dr other conveyance, whereby the feoffee or grantee is in by the com» 

on law, ſuch proviſo would be merely repugnant and void. Co. Lit. 
237. 4. It would be void as to deſtroying the feoffment, but it might 
de good as to revoking the uſes to which the feoffment was made. 


The Effect of a Revocation. 


The revoker is ſeiſed again without entry or claim, Co. 1 3. 6, for he 
deing tenant in poſſeſſion, cannot enter upon himſelf. 

But he cannot bring treſpaſs without entry. Carter 78. 

Where in a truſt-term to raiſe portions there is a power for the huſ- 
band, with the conſent of the truſtees to revoke the uſes in a ſettle- 
ment z this ſuſpends the veſting of the portions. 2 Will, 102. 

Of two voluntary ſettlements, if the firſt is made without a power of 


revocation againſt the intent of the party, the ſecond ſhall prevail. 


Ifill, 58 1. 


Who may revoke. 


A man oug't to be of as good diſpoſing memory when he revokes his 
will, or kis Kea, as when he makes it. Cre. Tac. 407. pl. 3. 


What 


> "* 
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What may be revoked. 


Some things may be revoked of courſe, though they are made irreco. 
verable by expreſs words ; as a letter of attorney, a ſubmiſſion to a 
award, a teſtament or laſt will; for theſe of their nature are revocabl, 
8 Co. 82. 


Revocation, how made, and when defective may be helpel 


The revoker may revoke part at one time and part at another. By Wl 
he can revoke one and the ſame part but once, without a new power i il 
revocation to the uſes newly limited. Cz. 173. 6. 3 Salk. 316. 

A dced is not revocable hecauſe it has an immediate effect, without; 

wer reſerved in the deed itſelf : in revocations at law all circumſta 
ces muſt be obſerved, or the power is not well executed; and there cu 
be no revocation in equity that is not good in law, unleſs the part 
intention be hindred by fraud or accident; for the Jaw has been liberi 
| in expounding powers of revocation z and where the law expound: 

| | thing according to an equitable conſtruction, equity ought not to exten 
it farther: yet where there is a deliberate intent to make a new ſertls 
ment, and a man goes as far as he can to make it, equity may ſupply; 
| defect; but here the party had not done all that he could do. 3 Clan. 
| Ca. 86, 99, 108, 126. 

Equity may ſupply a defective revocation, but cannot make a rev 

cation where there is none. 2 Vern. 69, 70, | 


| Nn what Caſes a Perſon may make a Revocation and ner 
1 Declaration both, or only one of them. 


If a man by indenture declares the uſes of a fine, with a clauſe u 
= revoke and limit new uſes, he may by deed revoke and limit new uſt 
= at his pleaſure: but if upon ſuch indenture declaring the uſes, he n. 

ſerves a power of revocation, and does not alſo referve a power to lim 

new uſes, he can only revoke, and not limit new uſes, by virtue of tit 
| eſtate raiſed by the firſt fine, 1 Sid. 343, 344. But ſee Chan, Rep. 248. 
A power of revocation once executed is at an end, unleſs in the det 
of revocation and new declaration there is a power to revoke the ut 
thereby declared. Abr. Ca. Eq. 342. 
| Where there is no power of new limitation in a deed by power to e 
| voke, one may do it ; far he who has power to revoke, has power u 
| limit. Chan, Ca. 46. 
| The limitation of new uſes is good where the expreſs power in the 
| firſt deed was only to revoke. Chan. Rep. 242. | 
Where a man has power to revoke an eſtate- tail, he cannot out of i 
create 2 fee. 3 Lev. 213, 214. 
| By the ſame conveyance the old uſes are revoked, new uſes may be 
| created, where the former ceaſe ie fads without entry or claim 


Becauſe 


* 
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| Becauſe the ancient uſes ceaſe ipſo facto without entry or claim, (but 


to bring treſpaſs, Carter 78.) and the law ſhall adjudge priority 
7 3 of the 72 deed, although it be ſealed and delivered at 
one and the ſame inſtant : and therefore in conſtruction of law, it ſhall 
be firſt a revocation, and then a limitation of new uſes. Co. 174. a. 6. 


Vaugh. 42. 
What Af, Deed or Will, is a Revocation. 


Buy a bargain and ſale, &c. or feoffment of lands given by will to uſes, 
the-will is revoked, becauſe a will cannot take effect till after the teſ- 
tator's death. Dyer. 74. 3 Lev. 108. — 

A. levied a fine to the uſe of B. and his heirs for the payment of bis 
debts, 5 a power to revoke by deed indented; and afterwards, 
by a writing ſubſcribed and ſealed, he covenanted to levy (and aſter- 
wards levies) a fine to other uſes; this is a good revocation : but if the 
fine had been levied before the deed extinguiſhed, it had extinguiſhed 
the power, and ſo no revocation (of that which had no being) could 
have been of the deed. Vide Skin. 35, 52, 71. Comb. 11. 

An uncle covenanted by indenture with his nephew, for the advance» 
ment of his blood, to ſtand ſeiſed to the uſe of himſelf for life, and 
afterwards to the uſe of his nephew in tail. Proviſo, that if the uncle 
by himſelf, or any other perſon during his life, ſhould deliver or offer to 
the nephew a gold ring, to the intent to make void the uſes, then all 
the uſes ſhould be void. And afterwards he was attainted of treaſon z 
the Queen (Elis. ) made a letter of attorney to two perſons to tender 
this ring, which was done, and the ring refuſed : this is a ſufficient ten- 


der, and determines.the utes. Judgment affirmed by act of parliament. 


7 Co. 11. 4. 14. b. 15. 6. | | 

D. had a power to revoke a deed by writing, ſubſcribed by him in the 
preſence of two or more witneſſes : he made his will in writing without 
making any expreſs revocation z this is a good revocation and execution 
of the power. T. Raym. 295, 301. Vide Heb. 312. 2 Will. 415. 


Where a ſubſequent act ſhall amount to a revocation by implication, - 
it muſt be a neceſſary implication, and wholly inconſiſtent with the 
former deed or will. If a deviſe is in fee, a leaſe ſubſequent does not 


revoke itz and if a deviſe be for forty years, and afterwards the teſtator 
grants a leaſe for twenty years of the ſame premiſes, that is no revoca- 
tion, only p10 tante. A mortgage ſubſequent to a deviſe is no revocation, 
but pro tanto. 2 Vern. 496. 2 
In 1675 A. made his will, and gave the bulk of his eſtate to B. 

as his neareſt kinfman. In 1681 A. made a leaſe and releaſe, reciting 
the will, but with ſome variance; and mentioning that the intent of the 
deed was to diſpoſe of the eſtate according as in the will, and to con- 
firm and not revoke it; and then the deed diſpoſed of the eſtate, ſome 
to the G's, though the main bulk be ſettled on B. In which deed was a 
power of revocation, on tender of a ſhilling, ty writing under hand and 
ſeal in the preſence of ſix witneſſes, whereof three to be peers, and then 


to limit new uſes. In 168) A. made another will, and thereby gave 


his eſtate in a different manner, wiz. the bulk to M. whom he ſuppoſes to 
be his kinſman, inſtead of B. The queſtion thereupon was, Whether 
or 


— n 
- . 


255 


2 
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a, i, 


or not the laſt will had revoked the deed in equity? for there warm 


tender of money, and but three witneſſes to this will, and not one of 
them a peer, ſo that in law it was plainly no revocation, becauſe the 
power was not purſued. The validity of the deed was tried upon an 
ejectment in B. R. by direction of the Chancery, where the title was 
found for B. Holt, 8 and Powel, who aſſiſted the Lord Keeper, 
were of opinion that the laſt will was no revocation of the deed, And 
the Lord Keeper Sommers concurred with the judges, that there was not 
ſufficient ground in equity to ſet aſide the deed ; therefore he decreed 
the bills of M. &c. ſhould be diſmiſſed. 3 Chan. Ca. 55, &c. 
A. deviſed lands in fee to B. and then made a mortgage in fee of the 
ſame lands : this is an abſolute revocation in law of x 2 deviſe z contra 
if it had been a mortgage for years : but 5 - not a total revocation in 
uity. Vern. 329, 330, 347, 97s 141, 158. 2 Vill. 

7 deviſed fx — to his wife in bar of 4h and deviſed one 
moiety of his real and perſonal eſtate to his daughter . and the other 
moiety to his daughter C. Afterwards A. upon B.'s marriage with J. . 
covenanted to ſettle a moiety of his real eſtate to the uſe of himſelf for 
life, remainder to J. S. and B. though this is but a covenant, and there- 
fore at law no revocation of the will, yet being for a valuable conſidera- 
tion, in equity it is tantamount to a Conveyance, and conſequently in 
equity of a revocation of the will as to the ſix houſes deviſed to the 
wife; ſo that J. S. was intitled to one clear moiety of the real eſtate, 
and to an account of the rents and profits from the teſtator's death; but 
it being the teſtator's intention that his wife ſhould have the fix houſes, 
ſhe ſhould have a ſatisfaction out of the remaining moiety. 2 . ill. 332, 
ö = mortgaged a manor, and then deviſed it to B. for life, remainder 
to his firſt, &c. ſon in tail, remainders over; afterwards A. (who 
was whimſical) fancying he ſhould marry C. made a leaſe and releaſe of 
the premiſes to D. and E. and their heirs, in conſideration of the in- 
tended marriage, to the uſe of himſelf and his heirs till the intended 
marriage took effect, then as to part in truſt for C. and her heirs in lieu 
of dower, Sc. There was no further progreſs towards the marriage, 
but A. died without altering his will; the honour deſcended to B. who 
ſoon after died; and his eldeſt ſon brought his hiil for a redemption of 
the mortgage and a conveyance of the eſtate, and the defendants, the 
couſins and coheirs of 4. Brought a croſs bill, that they might redeem, 
Sc. whereupon the queſtion was, Whether this leaſe and releaſe was a 
revocation of the will? Held that the leaſc and releaſe would have been 
a revocation of a deviſe of a legel eſtate, and that equitable eſtates are 
governed by the ſame rules; the will is in diſheriſon of the heir, who is 
always favoured, The co-heirs decreed the redemption. Abr. Ca. 
. 41, 412. | 

74 fathet deviſed lands in truſt to permit his daughter to receive the 
rents, Sc. till her marriage or death; and if ſhe married with conſent 
of her mother, &c. then to convey the ſame to her and her heirs ; but if 


ſhe died before marriage, or married without conſent, then to convey to 


other perſons. The daughter married in her father's life-time with his 
conſent, and he ſettled part of thoſe lands on her and her huſband, and 
died, This ſettlement is no revocation of the will as to the deviſe of 
the other lands. 2 Fern. 720. | 

See the calc of Mr. Fitz=Gerald and Lord Fauconberge before, 


* 
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Hou Revocations are interpreted. 


| Revocations are favourably interpreted, becauſe many mens inheri- 
tances depend _ them. Lit. 237. 4. Shin. 72. Fitz.-Gib. 214. 
But ſee 27 Eliz, c. 4. whereby voluntary eſtates made with power of 


revocation, as to purchaſors, are made in equal degree with convey- 


ances made by fraud and covin to defraud purchaſors, 


What is an Extinguiſoment of a Power of Revocation, or- 
| 0. . ; 18 * N 


The making a feoffment in fee, or levying a fine, Cc. of any part ex- 
tinguiſhes the power pro tanto z but if of the whole, all is extinct. 

Where uſes are to be revoked by deed indented and inrolled, and a 
fine is levied before inrolment, this has extinguiſhed the power of revo- 
cation : ſo a feoffment or releaſe to any one who has a freehold in poſ- 
ſeſſion, reverſion or remainder, is a revocation; for this power is not 
ny collateral of the land, but ſavours of the intereſt of the land. Co. 


173.6. — | | 

if he 2 Þ has ſuch a power has no preſent intereſt in the land, nor 
ſhall have any thing by the ceaſer of © eſtate, a feoffment or fine of 
the land is no extinguiſhment of his power, becauſe it is merely colla- 
teral to the land, 

A fine of feoffment may extinguiſh a future power of revocation. Co. 
112.b. Vide Skin. 35, 52, 71. | 

And a power of revocation, as well preſent as future, may be re- 


| leaſed by him who has ſuch power, to any one who has an eſtate of 


freehold in the land in poſſeſſion, reverſion or remainder. Co. 113. 6. 

A man made a conveyance to the uſe of himſelf for life, with remain- 
der over, and a power to revoke, to which laſt purpoſe he after levied 
a fine, and by deed revoked the former uſes, and declared new uſes; the 
fine being levied before the deed, extinguiſhed his power. Vent. 368, 
371. 2 Shaw. 368. Vide Skin. 35, 52, 71. Comb, 11, | 


of 
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Of Statutes. 


A Statute what. 


J 


| STATUTE 1s a bond or obligation on record : but this word 
is ſometimes uſed in another ſenſe, wiz, for a decree made in par. 
liament, called an act of parliament. | 


Kinds of Statutes. 


There are three kinds of theſe obligations: 1. A ſtatute-merchant: 
2. A ſtatute-ſtaple : and 3. A recognizance. 

A flatute-merchant is a bond acknowledged before one of the clerks o 
the Statute-Merchant, and Mayor, and the chief Warden of the city of 
London, or two merchants of the ſaid city for that purpoſe allizned; 
or before the Mayor, chief Warden or Maſter of other cities, as York, 
Briſtol, or the Ifkez or che Bailiff of any borough or village, or other 
ſufficient men for that purpoſe appointed and authoriſed, ſealed with 
the ſeal of the debtor or recogniſor, and of the King, which is of two 
pieces; the greater whereof is kept by the Mayor or chief Warden, and 
the leſſer by the ſaid clerk. And although this at firſt was ordained and 
uſed for merchants — yet at this day it is and may be uſed and given 
by any others, and is become one of the common aſſurances of the king- 
dom. Stat. de Mercatoribus Acton Burnel. 

A flatute-/laple ſignifies this or that town or city, whither the mer- 
chants by common order and commandment do carry their commodities, 
as wool, and the like, to utter by the great. And the ſtatute-ftaple i 
either properly or improperly ſo called: that which is properly ſo called, 
is deſigned to be a bond of record acknowledged before the Mayor of 
the ſtaple in the preſence of one or two conſtables of the ſame ſtaple, 
and is ſealed with the ſeal of the ſtaple, and ſometimes alſo with the 
ſeal of the party, the which it ſeems is not neceſſary. And this is 
founded upon the ſtatute of 21 Ed. z. c. 9. and was invented, and is uſed 
only for merchants and merchandiſes of the ſame ſtaple: this is of the 
ſame nature the ſtatute-merchant is: that which is #mproperly ſo called, is 
Called a recognizance, which is alſo a bond on record, teſtifying that the 
e ee owes to the recognizee a ſum of money. And of theſe there 
are divers kinds ; for there is one recognizance founded upon the ſtatute 
of 23 H. 8. c. 0. This is always to be acknowledged before the Chief 
Juſtice of the King's-Bench, or of the Common Pleas, in the term-time, 
or in their abſence ut of term, before the Mayor of the ſtaple at Weſt- 
minſter, and the Recorder of the city of London for the time being; and 
it is to be ſealed with the ſeal of the conuſor, and with the ſeal of the 
King appointed for that purpoſe, and with the ſeal of the Chief Juſtice, 
Mayor and Recorder, before whom it is acknowledged; and they be- 
fore whom it is taken do ſubſcribe their names to it: and this was or- 


dained, and may be, and is uſed by merchants, or any other whomſo- 


ever, 


- 


1 lt 
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ever, for payment of debts, or aſſurance of other things: and this alſ 
is of the ſame nature of the ſtatute-merchant : and both this and the two 6 
former are much of the nature of judgments had upon ſuits in the courts 
of King's Bench and Common Pleas, and therefore they are called pocket 
judgments. Stat. 27 Ed. 3. c. 1, 2, 3, &c. 27 Ed. 3. c. 9. 22 fl. 8. 
c. 6. Ct. Lis. 289. 15 H. 7. 16. 8 Co. 153. 9 

There are alſo divers other kinds of recognizances that are taken by | 1 
and acknowledged before the Lord Keeper, Maſter of the Wards, {now 4 
w ſuch perſon) Maſter of the Rolls, Maſter of the Chancery, 3 of _ 4 
the one bench or of the other, (ſome of which are called bails) Barons 
of the Exchequer, Judges in their Circuits, Juſtices of the Peace, She- 
riffs, and others; ſome whereof are by the common law, and ſome by _ | 
certain ſtatutes. And amongſt theſe ſome are without ſeal, and recorded 9 
only, and ſome are ſealed and recorded alſo: and ſome of them ate in a 4 
ſum certain, as the recognizances taken in the Common Pleas for bail 
are; and ſome of them are incertain, as thoſe recognizances that are 
taken for bai] in the King's Bench, which are after this manner i ſudi- 
cium redditum; Ac. tunc wolo et cencedo, that the debt recovered againſt 
the defendant ſhall be levied of my goods and chattels, &c. And theſe 
alſo are much of the nature of the former kind of recognizances. And 


all obligations made to the King are of the nature, and have the force 
4 of a recognizance. See Stat. 33 H. 8. c. 22, 39. 3 H. 7. c. 1. Dyer 
= 3's 307. F. N. B. 28 l. 6. 132. c. 133. 4. 68. a. 
in tatutes and recognizances are ſometimes fingle, without any defea- 
" ance, and ſometimes they are double, i. e. with a defeaſance or condition, 
® upon the performance whereof the ſame are to be avoided. The 

debtor, or he that enters into the ſtatute or recognizance, is called the 
$ recozntzor Or cenuſor z and the debtee, or he to whom it is made, is called 

the recognizee or cenuſee. | | 
4 Statute-merchant and flatute-/laple are deſcribed by Blackſtone in 2 vol. 
* Comm, p. 160. to be ſecuries for debts, originally permitted only among 
1 traders for the benefit of commerce; whereby the lands of the debtor 
R are conveyed to the creditor, till out of the rents and profits of them 
: his debt may be ſatisfied; and during ſuch time as the creditar fo hold- 
E eth the lands, he is tenant by ſtatute-merchant or ſtatute-ſtaple. Sta- 
\ ute · merchant is purſuant to the ſtatute : 3 Ed. 1. de mercatoribus, Sta- 0 
* tute-ſtaple is purſuant to 29 Ed, 3. c. 9. Though the ſtatute-merchant 
was firſt introduced and wholly calculated for the benefit of merchants, 
3 yet they were not long engroſſed by them z for other men finding from 
* their own obſervation, that they were much of the ſame nacure with 
« Judgments given in Weſtminſter-hall, but obtained with infinite le. 
_ trouble and expence, out of regard to their own intereſtand quiet, eaſily 
1 fell into this way of contracting, and by degrees it came to be improved 
* into a common aſſurance. Vide Hickfera*'s Caſe, Winch. Hep. By. 
. A recognizance, faith the ſame author, is an obligation of record, 
4 which a man enters into before {ome court of record or magiſtrate duly 
- _- authoriſed, with condition to do ſome particular ad; as to appear at the 
aſſizes, to keep the peace, to pay a debt, or the like. It is in moſt 
” reſpects like another bond, ihe difference being chiefly this, that the 
4 bond is the creation of a freſh debt or obligation de now, the recogni- 
C 2 is an acknowledgment of a former debt upon record. 2 Hlacſſl. 
om. 341. 
af 


Vide further Vin. Abr. Statutes (E 11), Com. Dig. Statute Staple ( 2 
| What. 
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What ſball be ſaid a good Statute or Recognizance, and 
5 what not. | 


Firſt, With reſpeft of the Perſons before whom it ir acknowledged. 


3 ; 

To make a good ftatute or obligation of record, the form preſcribed 
muſt be purſued ; 1. In reſpect of the perſons before whom; and there- 
fore the ſtatute-merchant or ſtaple, or the recognizance founded upon 
the ſtatute of 23 H. 8. may not be acknowledged before any others 
beſides the perſons appointed by the flatutes. Neither may any other 
recognizance be acknowledged before any but ſuch as either kave power 
ex 9fficio, and by their offices to take them, or have ſpecial commiſſion 
ſo to do; and therefore a recognizance taken by a conſtable is void, 
If a recognizance be made to the Lord Keeper and two others, and if 
it be ac xnowledged before himſelf, this is void as to him, Dyer 35, 
220. F. N. B. 267. a. | | 


Secondly, In reſpe of the Manner of making, acknowledging and 
regiſtring of it. 


If the ſubſtantial form appointed by the ſtatutes be not obſerved, it 
will be void. If therefore a ſtatute merchant be not ſealed with the ſeal 
of the debtor, and there be not a ſeat of two pieces annexed to it, 
this is no good ſtatute, neither can it take effect as a ſtatute z however 
in this caſe, if it be delivered by the party, it may take effect as an 
obligation, But if the variance from the ſtatutes be only in ſome cir- 
cumſtance, this will not hurt a ſtatute or a recognizance : and there- 
fore it is held, that although there be no time ſet for the payment of 
the money in the ſtatute, yet the ſtatute is good, for then it is due pre- 
ſently, And altho* the ſtatute be written with another's hand, and 
not with the hand of the clerk of the ſtatutes, or the like, yet is the 
ſtatute good enough. And if a ſtatute ſtaple be not ſealed with the ſeal 
of the party that acknowledges it, it is good enough, for the ſtatute 
does not require it: but a recognizance within the ſtatute of 23 H. 8. 
cannot be good, except the ſeal of the party to it ; for ſo are the words 
of the ſtatute, Hellingworth v. Aſcough, Paſ. 35 Elis. C. B. adjudged 
Trin. 22 Jac. C. B. | | 

Vide Statute 8 Geo. 1. c. 25. being an act for ſupplying ſome defects in 
the ſtatute of the 23d of King Henry the 8th, intitled, An a@ for ob- 
ligations ta be taken by two Jotiicn, the Mayor of the ſtaple and the 
Recorder of London, and for ſetting down the time of ſigning judg- 
ment in the principality of Wales and counties palatine. 

If a recognizance or a ſtatute be to pay money at ſeveral days, it is 
good enough; and if the conuſor fails one day, execution may be ſued 
of the whole ſtatute, 8 Ce. 153. 

Every ſtatute ſtaple or merchant, not brought to the clerk of the 
recognizances within four months next after the acknowledging to en- 
ter a true copy thereof, ſhall be void againſt all perſons, their heirs, 

| | E | ſucceſſors, 
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executors, adminiſtrators, and aſſigns only, which for good 
2 ſhall, after the acknowledging of the fine ſtatute, pur- 
chaſe the land, or any part liable thereunto, or any rent, leaſe or pro- 
fe out of it. Stat. 27 Elig. c. 4. | | 
By the Stat. 2 & 3 Ann. c. 4. 6 A. c. 35. 7 A. c. 20. 8 G. 2. c. 6. 
judgments, ſtatutes, recognizances, Ac. ſhall not affect lands in the Eaſt, 
Weſt or North Ridings of Yorkſhire, or in Middleſex, unleſs they are 
regiſtered, Oc. See Title RecisTRING DeeDs. 


All the Proceedings upon a Statute or Recognizance, and the 
Manner and Order of Execution thereupon. 


he ſhall have a writ of 1 out of the chancery, directed to the ſhe- 
riff of the county where the conuſor lives, to apprehend and impriſon 
bim (if he be not a clergyman); and this is to be returned into thę 
Common Pleas or King's-Bench: and when the conuſor is taken, he 
ſhall have time for a quarter of a year to make his agreement with the 
conuſee, and to ſell his lands or goods to ſatisfy the conuſee ; and for 
that purpoſe he may ſell his lands or prom although he be in priſon, 
and his fale is good and lawful : and if i 

the conuſee, or if upon the capias the ſheriff returns a non eft inventus, 
then by a another writ (or by divers writs, if the lands or goods lie 


in divers counties) called extends facias. And in the caſe of a ſtatute 


ſtaple, preſently after the certificate into the chancery the conuſee thall 
have a writ to take his body, and extend his lands and goods, returnable 
in Chancery, And this writ is a commiſſion directed to the ſheriff of 
the county where the lands and good lie, for the valuing of the ſame, 
whereby all the lands, and goods and chattels of the conuſor, ſhall be 
appraiſed and valued at a reaſonable rate by a jury of ſworn men, charg- 
ed by the ſheriff for that purpoſe ; which inquilition ſo taken is to a 
| 6 return, 


n that time he does not ſatisfy 
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returned by the ſheriff, and thereupon the lands, goods and chattels, are 
to be taken into the ſheriff's hands, and by him to be delivered to the 
conuſee (which the ſheriff may do, if he will without any writ, to 
hold unto the conuſee, until he be fully ſatisfied his debt and 
damages). And if the ſheriff refuſes ſo to do, the conuſee ſhall 
have a writ out of the chancery, called a /iberate, to compel him 
to deliver to the conuſee the lands, goods and chattles ſo found by 
inquiſition, and taken into his hands upon the extent, which the ſheriff 


needs not to return: or the conuſce may enter upon the land himſelf, 


and take the goods out of the ſheriff*s hands; and this act of the ſheriff 
and jury upon this writ is called an extent: and if the jurors or ap- 
praiſors upon the extends facras overvalue the lands or goods in favour 
to the debtor, the conuſee has no remedy but by motion in that court 
where the writ is returnable, to deſire that the appraiſors may take the 
lands or goods at the rate they have valued them, in the ſame manner 
as the conuſee is to have them. But if the conuſee accepts of the 
lands and goods from the ſheriff, or ſuffers the term to paſs wherein the 
writ is returnable, he is too late, and has no remedy at all, And if 
the appraiſors do undervalue the lands or goods in favour to the debtee, 
it ſeems the conuſor has no remedy at all,, for he may at any time pay 
all or the reſidue of the debt and damages unlevied, and have his land 


again if he pleaſes. And in caſe where the inquiſition or extent taken 


and made is inſufficient, as if part of the land only be extended in the 
name of all the lands, or it is found the conuſor died ſeiſed of land, and 
it is not ſaid of what eſtate, or the like, the conuſee ſhall have a new 
extent, and this called a re-extent : and this he may have although the 
lands or goods be delivered to the conuſee by a /;berate, if the conuſee 
has not entered upon and accepted it; but if he once accepts it, he can 
never after have a re-extent: and when the conuſee is in poſſeſſion of 
lands by ſuch an extent as before, then he is tenant by atute z and after 
the conuſee is once ſettled in peace in the land extended, he ſhall hold 


it until he be ſatisfied his debt, and his reaſonable coſts and damages 


for travel, ſuit, delay, and expence. But it ſeems the time ſhall not 
run out or be ſaid to begin until the entry of the conuſee into the land 
for if the land be extended and remains ſeven years without a liberate 
made, yet he may have a /iberate at the end of the ſeven years; and as 
ſoon as the conuſee ſhall be ſatisfied his debt and damage by the goods 
and chattles of the conuſor, and by the ordinary and certain, or ex- 
traordinary and. caſual profits of the land, the conuſor ſhall have his 
land again : and for that 3 if the conuſee refuſes to give him an 
account, and to yield up his land to him the conuſor, however he may 
not enter, yet he may compel the conuſee thereunto by a writ called 
a venire facias ad computanuum, in the nature of a ſcire facias, by which 
the conuſor ſhall call the conuſee, his executors or adminiſtrators, to 
account; and if upon the account it ſhall appear he is ſatisfied, the 
conuſor ſhall have his land again : and if it appears he is over-ſatisfied, 
he ſhall anſwer the overplus to the conuſor. But the conuſor may not 
enter upon the conuſee until he has brought his writ, and made it there- 
upon to appear that the conuſee is ſatisied. And when the conuſor 
brings @ /cire facias ad computandum at common law, the conuſee — 
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t according to the true value, but according to the extended 
not 4 4 if the 1 is ſatisßed by the extended value, the 


2 ſhall recover z or if the conuſor will ard down .the yell of the 


money which is behind with damages, he fhall alſo recover. But if 
the conuſor will ſue the conuſee in a Court of equity, then he ſhall 


bring him to account for what he hath received of the proſits above the 


ed value. Marſh v. Lee, 2 Vent. 338. | 
_—_ if the conuſee be dead, his executor or adminiſtrator may have 
execution of the ſtatute without any ſcire facias, upon the ſhewing of 
the ſtatute and the Teſfament in chancery. And if the ſheriff returns 
that the conuſor is dead, the execution all be made of his lands only 
in the hands of his heir, or the purchaſor; but if the heir be under 
age, the execution cannot be done until he be of full age: and if the 
conuſor dies in priſon, the execution ſhall be of his lands, goods and 
chattels: and if the gaoler that has him in priſon ſuffers him to eſcape, 
he muſt anſwer the debt; and if it falls out that the conuſee, his execu- 


tor or adminiſtrator, . be ouſted or diſturbed of his execution by the 


conuſor himſelf or any other during the time of the extent, he may 
releive himſelf againſt the diſturber by aſſize, or other action, as ano- 
ther in the like caſe may do: and if he be rightfully ouſted or diſturb- 
ed by one that has better right, as by one that has a former ſtatute, or 
the like; or by the at of God, as by fire, water, or the like; in 
theſe caſes the conuſee ſhall hold the land over after the time of his ex- 
tent until he be ſatisfied. But when it is through his own neglect only 
that he is unſatisfied, as where the lands are delivered to him by the 
liberate, and he after his entry into them makes a conditional ſurrender 
of them; as if lands of the value of ten pounds by the year, be deli- 


vered to him in execution for forty pounds, and he within four years 


makes a conditional ſurrender of them to the conuſor, and after he enters 
for the condition broken ; in this caſe he ſhall not hold the land over 
the four years z for he muſt take the profits upon his extent preſently : 
the proceeding in execution of the ſtatute ſtaple, and the recognizance 
founded upon the ſtatute of 23 H. 8. is after the ſame manner through- 
out as the proceeding in execution of ſtatute-merchant is, with theſe 
differences only, that upon the execution of the ſtatute-merchant, there 
iſſues forth a capias againſt the body before any execution be to be 
made of the lands, or and chattles, and the lands and goods 
cannot be extended until a, quarter of a year be paſt after the body is 
taken, or the ſheriff has returned a non et inventus; but upon the exe- 
cution or the ſtatute- ſtaple and the recognizance, the body, goods and 
lands may be taken together at the firſt ; thi 

remedy than the former. Alſo upon a ſtatute-merchant one may have 
an action of debt ; but otherwiſe upon a ſtatute- ſtaple ; and the capias 
upon the ſtatute-merchant may be returnable in the King's-Bench or 
Common Pleas, but the writ of execution upon the other is to be return- 
ed in the Chancery. Fitz, Accompt 97. Execution ip toto. Bro. Stat, in 


tate, Stat Ad an Burnet de Mercatoribus, 27 Ed. 8. c. 9. F. V. B. 1 3H 


131, 232. Dyer 180. 15 H. 7. 15. 4 Ce. 67. 7. H. 7, 12. Play. 
61, 62, 82. C. Lit. 290. Stat. 23 H. 8. c. 6. 5 H. 4. ci 12. 2 K. 
3.7. 14 Ed. 3. 11. Lit. Broo. 294, 123, 126. Dyer 299. 5 Ce. 87. 
4 Co. 8a, 57, 66. Stat. 11 H. 6. c. 10. Kitch, 116. and Butler v. 
Wallis, Paſ. 38 Elis. B. R. 15 H. 7. 16. F. &. B. 130, 131, 


is therefore is a more peedy 
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| | The proceedings upon the other ſort of recognizances are after ang. 
ther manner ; for upon recognizances at the common law, if the mone 
* be not paid at a day, the conuſee, his executor or adminiſtrator, is to bring 
a ſcire facias againſt the conuſor, or if he be dead, againſt his heirs when 
they be of full age; or if the lands the conuſor had at the time of en- 
tring into the recognizance be ſold, againſt the purchaſors of theſe 
Jands which the conuſor, had at any time after the recognizance entered 
into, to warn them to come into the court whence the ſcire facias comes, 
and to ſhew cauſe why execution ſhould not be done upon the ſaid re- 
cognizance z or if the party and parties cannot be found to be warned, 
or being warned do not appear at the time, or appearing ſhew no cauſe 
why the debt ſhould not be levied, and then the conuſee ſhall have ex. 
- ecution of a moiety of his land by elegit z or if the conuſor be living, 
of all his goods by levari or fieri facias at his election; but he cannot 
have execution of his body unleſs he brings an action of debt upon the 
recognizance, or it be by courſe of the court, as it is in the King's- 
Bench upon bail, in which caſe a capias lies. Dyer 360, 315. Kelu. 
100. 2 Weſt. 2. chap. 18. Bro. Execution 129. 3 Co. 11. 15 H. 
16. Kitch. 117. 82 
Proceeding againſt the ſureties in ſtatutes ſhall be as the proceeding 
againſt the principal; but in caſe where there are moveables of the prin- 
cipal to ſatisfy the debt, the ſurety (as it ſeems) ſhall not be charged. 
Stat. de Mercatoribus. | 1 
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What Things are ſubject and liable io Execution upon a Sta- 
| tute or Recog nizance. | 


Firſt, In reſpe# to the Nature and Duality of the Things then- 


elves. . 


When a man enters into a ſtatute or recognizance, the land of the 
conuſor is not the debtor, but the body; and the land is liable only in 
reſpe& that it was in the hands of the conuſor at the time of acknow- 
ledgi g of the ſtatute, or after; and the land is not charged with the 
debt, but chargeable only at the election of the conuſee z but the perſon 
is charged, and the land 1s chargeable in reſpeR of the perſon, and not 
the perſon in reſpeR of the land. And therefore although the conuſor 
aliens his land to another, yet he remains debtor ſtill, and his body and 
his goods ſhall be taken in execution: and yet when execution is ſued 
upon the land, the land is charged and becomes debtor alſo, Plow. 72. 
12 C. 50, 51. Bro, Stat. Merchant, See the Statutes before concern- 
ing regiſtring Statutes, &c. | 

The body of the conuſor himſelf, but not the body of his heir, ex- 

| ecutor or adminiſtrator, is liable to execution, and may be taken al- 
though there be lands, goods and chattels to ſatisfy the debt z and all the 
demeſne and copyhold lands, tenements or hereditaments, corporeal and 
incorporeal of the conuſor that are grantable over, as his manors, meſ- 
ſuages, lands, meadows, paſtures, woods, rents, commons, tithes, ad- 
vowſons, and the like ; alſo all his goods and chattels, as leaſes for 
years, wardſbips, emblements, cattle, houſehold-ſtuff, and the like, 
are 
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o. tre liable to execution be pon A ſtatute. "Star. de Mercatoribus, 4 C. I: 
ey A. 72. 1 Co, 59. Lit. . 358. Dyer 7, 205; Bro. Stat. A rebant 44 
— A 4 if a man makes à leaſe for life, or yeats, and after en- 
n. Wl cers into a ſtatute ot recognizance 3, this reverſion cu arcide+7r hall be 
fe ſubject to execution, and the conufor cannot by any ſale thereof prevent 
ed it. And yet the conti has been held for law. Lit, Bros. . 227 
er „ — r dt et Bat BL a +. 

hy 27555 one makes a ſeoffment in fee, or leaſe for liſe, reſerving a 
d ent; this rent is extendable, and the conuſee may diſtrain for.it. Nock. 
Fa & Stud. 53. Bro. Stat. Merchant 44. Dyer 2. 
* So if the leſſee for life makes a leaſe for 1 rendering a rent, and 
then the leſſee for life enters into a ſtatute 3" this rent is ſubjeR to an e- 
— ecution z and it ſeems the conuſee may bring an action of debt againſt 
he tte leſſee for years for it. Harriagton's Caſe, Faſ. 9 Jr. 
a And although the rent becomes extinét by the purchaſe' of the conu- 
| ſor, or otherwiſe, yet as to the conuſee, it ſhall be ſaid to be in eſe, 
and ſubject to execution ſtill, And therefore if a rent be granted unto 
> WM one for my life after the death of my wife, and after I 'do/ackiiowledge 

2 arute, and then my wife dies, afd then T releaſe the tent to the ter- 


- 


1 tenant ; this rent ſball be liable to exkcution. 7 Co, * 2 
d. But annuities, offices in truſt, ſeignioties in frantalmsi gi "Abo 
fealty, rights, things in action, and fuch "like" things, are Hor able 


execution upon ſtatutes or * moe Allo a remainder in tail, or 

in fee, after an eſtate tail in poſſeſſion, 'is not liable to execution in theſe 

4- {ceſes, except it happens to come into the poſſeſſion af the conaſor. 
Dyer 7. Co. Lit. 314: Dec & Stud. 53, 2Co. 59. Ge. 62, 2 


A YT 


5 eren * 
Secondly, In reſpect of the Eſtate, Property and Poſſeſſion of tie 
| \. Conuſor in the Tling rt. 


The lands, tenements, and hereditaments, that are copyhold, al- 
the Wthough the conuſor has the fee-ſimple of them, ſet they are ſubject to 
u eꝛecution only for the life of the conuſor z but his demefrie lands, 
wherein he has an eſtate in fee-fimple, are liable to execution for ever, 
if need requires, The lands the conuſor has in r ng) with 
another, are ſubject to execution during the life of the conuſor, and 


not Ponger, for after his death the ſurviving jointenant ſhall have all z but if 
for be conuſor ſurvive his companion, then all the land ſhall be ſubject to 
- recution : and the lands the canuſor has as tenant in tail, are liable to 


xecution only during the life of him, being the tenant in tail 3 for af- 
erwards they ſhall go to his iſſue in tail. And yet if the tenant in tail, 
ſer he has entered into a ſtatute, ſuffers a recovery of the land intailed : 
\ this caſe the land ſhall be ſubject to execution, as if it were fee-ſfimple - 
ind, And the lands the conuſor has in the right of his wife ſhall be 


al- barged and ſubject to execution only during the lives of the huſband © 
the Wd wife together, and no longer. Stay. de Mercat. Dyer 299. Plow, 83 
= C4, 39. 3 Co. 13. Bro. Recog. 17: Co,62. 13 H. J. 22. Bro. Stat. 

1EI* erchant. þ _ TEE 4 
ad- If a feoffment be made on condition to make an eſtate to another by 
for I Gay of the ſame land, and-before the day the feoffee enters into a ſta- 

ke, Vor. Ill, —Parr 1. Os i 

ate 
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tute or recognizance 3 this land ſhall be ſubje@ to execution until the 

feoffor re: mer, for rhe breach of the condition. Lit. f. 358. 
f one be diſſeiſed of land, and then enters into a ſtatute 3 this land 
| hall not be ſubjeQ to execution ; jet if the conuſor after, recoyers the 

land by eotr 5 it ſhall be liable to execution. 2 (. 59: 
- The J and chattels whereof the conuſor is ſolely poſſeſſed, and 
poſſeſſed in his own right, and the, goods, and gghattels, of, which he i 
1 with another, and the goods and chattels he has in the 
right of bis wiſe, are liable to execution. But the gods or chattels that 
he or Eis wife has as executor or executrix to agother, or as pledged 
only, it ſeems are not ſubjeRt to execution, And if the coauſot deli 
ers goods to another to deliver over to J. S. theſe. goods. before they be 
delivered over are liable to execution. And if he bag leaſes for years in 
the right of bis wife, and he dies before execution h done, the ſe leaſe 
are liable to execution. Sed gurre. But if the conuſor, has goods n 
his cuſtody of another man's ot has goods he has diſtrained in the m 
ture of a diſtreſs ; theſe ate not liable to execution. Stat, de Merce. 

3 C. 11. l. Plau. 5 4. 8 G.. 5 Co, go. Dyer 6. 
All che lands, tenements and hereditaments which the conuſor had z 
the time of the ſtatute or recognizance entered, into, or at any time ib 
ter, into whoſe hands by what means ſoever the ſame are betide au 
come at the time of execution, are ſuhject and liable to the execulion 
But the lands the conuſot had and did put away before. the time of the 
A or a entered into, are / not liable to execution. And 
all the goods and chattela the conuſot has and are found in his hands x 
the time when the execution is to be made by the er are liable 
to the execution, But the goods and chattels he had and did 6 fide do 
away before the time of execution done, are not liable to the execution 

3 Co. 12. Stat. de Mercator”, | 

ene Ts 


Thirdly, In reſpect of the Quantity. 


Aud of all theſe. things before ſubject to execution, the conuſee maj 

take all ot part, at his pleaſure.,. And therefore, if the conuſor has fold 

his. lands to divers perſons, or has ſold fome of his lands, to divers pet 
ſons, or to ove man, and keeps the reſt in his hands, or it deſcends to 
his heir, the conuſee may ſue execution upon the lands in either of thei 
hands at his election ; ſo that if the conuſee, after the ſtatute entered 

nto and before execution, purchaſes part of the land of the conuſa, 

e may notwithſtanding have execution, upon the reſidue in the hand 

of the condſor, ot in the hands of his heir; and yet fo that in ſome « 
theſe caſes his execution may be afterwards avoided, and be compelled 

to ſue execution again. £rc, Stat. io, 48, 25. Hlew. 52, See pip 
Ihe conuſce upon other, recognizances ſhall have the ſame things u 
| xecution. that a man ſhall have after a judgment in a ſuit in the King's Wl 
* Bench, or Common Pleas by fer; facias, or levari facias, all his g 
{ - and chateels, and by elegit the, moiety of bis lands, and his chatte Bil 
| » beſides the cattle. of bis plough and implements of huſbandry. But in | 


| 
| 

| 

i theſe caſes he cannot take the dy of the conuſor in execution, ualeli 
| it be upon a new uit, or in thecale of bail in King's-Bench. / 
1 4 , 
| 
N 


24.6 19; Pin, 72. 3 C. 12. Dyer 306. Keky, 100. 
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Where a Man ſhall have a Re-exient or new Execution, or 
By the common law, after a full and perſect execution, and by ex- 
tent tuned aadof record, there ſhall. never be wy re- extent = by: 
a ſpecial act of parljament'it, is provided, That if. after lands, Sc. be 
had in execution upon a juſt or lawful title wherewith all the ſaid lands, 
Sc. were liable, tied or at ſuch time as they were delivered or 
taken in execution, they ſhall be taken or recovered away. from him be- 
fore he has received his debt and damages ; in this caſe after a ſcire ſa- 
cias had againſt the conuſor, his beirs,. executors, adminiſtrators or E. 
chaſors, he (or bis executors or adminiſtrators, if he be dead) ſhall have 
2 new execution to leyy the reſidue of the debt and damages then un- 
ſatis ſied. Stat. 32 H. „0. 5 Tin 2 8751 n= 
Wherein theſe things are to be obſerved | 
Firſt, In caſe where the conuſee is lawfully and wrongfully diſturbed, 
either by the conuſor or by a ſtranger, in the taking of the profits of 
the land delivered to him in execution ;; there he may and muſt bring 
his action and recover damages, and theſe damages ſhall 15 towards his 
ſatisfaction; for in this caſe, and for this diſtur he hall nat hold 
the land a day longer. And where he is hindred by his own neglect or 
ad in the taking of the profits of the land, as where his debt is forty 
pounds and he has ten pounds a year delivered to him, by which he 
may ſatisfy himſelf in four years, and within the time he makes a con- 
ditional ſurrender. to the conuſor, and enters for the condition broken: 
in this caſe he ſhall not hold the land over, neither (ball he have any 
te- extent. And where the let or diſturbance-is ſuch. as wherein the co- 
nuſee has remedy given bim by the common law to hold the land over 
after the diſturbance removed; in this caſe he ſhall have no new exe- 
cution nor re-extent within the ſtatute z for where the conuſee has re- 
medy in preſents for part, or in futuro for all, or part, this ſtatute ex- 
tzndeth not to it. And therefore where the conuſee is hindred in the 
raking of the profits of the land by the a@ of God, as'by fine, over- 
flowing of water or the like ; or the act of the party conuſor, or any 
by or under him: as when one is bound to A. in a ſtatute of one hun» 
dred pounds, and after to B. in a ſtatute of two hundred pounds, and 
B. extends the land firſt, and then A. extends the land and takes it away 
from B, or the wife of the conuſor claims her dower, and puts out the 
conuſee; or one diſſeiſes his leſſee for life, or ouſts his leſſee for years, 
and then acknowledges a ſtatute, and aſter execution is ſued azainſ him, 
and then the land is delivered to the conuſee, and after the leſſee for 
life or years enters z-in all theſe caſes, becauſe by the common law the 
conuſee may hold over the land after the time given him by the extent, 
and after the impediments removed, until he be ſatisfied his debt an 
damages z therefore he ſhall have no aid of this ſtatute by re-cxtent 
for he is then only to be relieved by this ſtatute when he is evicted and 
2 and is wholly and clearly without any remedy at the com- 
mon law. | a yt 
Secendly, Where the ſtatute ſaith, until be, &c. or his few Hall fully . 
and wholly have levied * and damages ; if W 
1 9 2 .. ev 
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ſeveral parcels to ſeveral aſſigns, yet they all ſhall have the land but un- 
til the whole debt be paid. renn e 1 
Thirdly, Where the words be, fox which the ſaid laude, &c. were de- 
livered in execution ; if a diſſeiſor conveys the land to the King, who 
nts the ſame over to H. and his heirs, to hold by fealty, and twenty 
pounds rent, and after grants the ſeigniory to B. B. acknowledges a ſla- 
tute, and execution is ſued of the ſeigniory, A. dies without heir, and 
the conuſee enters, and is evicted by the diſſeiſee; in this caſe he ſhall 
have the aid of the ſtatute. | Gu 01 ys 
 'Feurthly, Where the words be, delivered and talen in execution ; yet 
if after the /iberate the conuſee enters (as he may) ſo as the land is ne- 
ver delivered, yet it is within the remedy of this ſtatute, 0 
Fiſibly, Although the ſtatute ſpeaks only of the - recoveror, obligee, 
Sc. and not of their executors, adminiſtrators or aſſigns, yet the ſtatute 
ſhall extend to them. | | Se OTE 
Sixthly, Where the ſtatute ſpeaks of a ſcire ſacias out of the ſame 
court, &c. if the record be removed into another court, and be affirmed, 
he may have a ſcire facias out of that court. nl — 
Sewventhly, Whers the ſtatute gives a ſcire ſacias againſt ſuch perſon 
or perſons, &c. that were parties to the firſt execution, their heirs, exe- 
cutors or aſſigns, &c. this muſt not be taken ſo generally as the letter is; 
for if the firſt execution was had againſt a purchaſor, Sc. ſo as nothi 
in his hands was liable but the land recovered; if this land: be evi 
from the tenant by execution, no ſcire facias ſhall go againſt him, his 
executors, c. but if he has other lands fubje& to execution, then a 
ſcire facias lies _ him or his aſſigns, but not againſt his executor ; 
neither in that caſe can he have a , e /acias upon this ſtatute againſt 
the firſt debtor or recogniſor ; but if there be ſeveral aſſigns of ſeveral 
parcels of lands ſubjeQ'to the execution, one ſcire facias will lie againſt 
| = = = 4 Co. 66, 82. Plow. 61. 15 H. 7. 15. Co. Lit. 299 
iich. 116. EMS. | 


Where the Conuſer or his Heir, or an Alienee or Purchaſer, 
ſhall have Contribution upon a Statute or Recognizance, 
or ot . A. ? 


If the conuſor, after he has entered into a ſtatute of recognizance, 
conveys away his land to divers perſons, and then the conuſee ſues exe- 
cution of the ſtatute upon the lands of one or ſome of them, and not of 
all ; in this caſe he or they whoſe lands is or are taken in execution, 
may by an audita _ or ſcire facias have contribution from the 
reſt, wherein theſe differences muſt be obſerved, that one purchaſor ſhall 
have contribution from another: and therefore if the conuſor ſells ſome 
lands to J. S. and other lands to J. D. and the conuſee ſues execution 
only of the lands of J. S. J. S. ſhall have contribution againſt J. D. 
And the feoffee of the purchaſor, the feoffee of the heit of the conuſor, 
the feoffee of the feoffee, and another feoffee, ſhall have contribution of 
the heir of the conuſor, but the conuſor himſelf thall not have contri- 
bution from a purchaſor ; and therefore, if he ſells part of his lands, 
and keeps part in his hands, and the conuſee ſues execution onl of the 
lands in the hands of the conufor or his heirs; in this caſe neither he 


nor kis heirs (ball have any contribution from another. And therefore if 
one 
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one be ſeiſed of two acres, the one in'b:rough Engliſh, and the other of | 
other land, and enters into a ſtatute, and dies, and he has but two 

daughters, and the execution be ſued upon the land of one of them, 

ſbe ſhall have contribution from the other, So where ſome land deſcends 

to the heir of the part of the fathers and ſome to the heir of the part of 

the mother. If one be ſeiſed of lands in fee in the county of 4. and B. 

and enters into aſtatute of recognizance, and the conuſor dies, and then 

the conuſee dies alſo, aud his executor ſues execution of the lands in 

B. only, and has execution, and after. the heir ſells theſe lands; in this 

caſe the vend ee ſhall have no contribution. So alſo the law is if the 

heir ſells the land to divers, and one of the purchaſors appears to the 

ſcire facias, and the judgment is given againſt him, and he afterwards 

ſells the land, his vendee ſhall have no contribution, And in all theſe 

caſes, where it is {aid the one purchaſer ſhall have contribution, it is not | 
intended that the reſt ſhall give or allow him any thing by way of con- 1 
tribution, but that the party whoſe lands are extended, may by audita . 

querela, or ſcire facias, as the caſe requires, defeat the execution, and 

thereby ſhall be reſtored to all the meſne profits, and force the conuſee 

to ſue his execation upon all the land, that the land of every one of the 

tertenants may be equally extended, Plow, 72. 3 Co. 12. 6 Co. 13. 


Where and by what Means a Staiute or Recognizance, and 
the Execution thereof, ſhall be diſcharged, ſuſpended or 
avoided in all or in Part, and where not. : 


A ſtatute or recognizance, and the execution thereupon, may be diſ- 
charged divers ways; as by defeaſance, releaſe, payment of the money, 
debt and damages, or the reſidue thereof = delivering up = 
ſtatute, purchaſe of part of the land by the conuſee, or the like. And 
therefore, if there be a defeaſance to the ſtatute or recognizance, and it 
be to pay money at a day, or to perform ſome other thing, and the mo- 
ney be paid, or the thing be done accordingly ; this is 4 diſcharge of 
the ſtatute. And therefore if ſuch a ſtatute or recognizance be after- 
wards ſued againſt the conuſor, he may be relieved by an audita querela. - 
And if A. binds himſelf to B. by a ſtatute of twenty pounds, and B. 
ſues execution, and the lands of A. are delivered to lim in execution 
until he levies the money, and after B. makes a defeaſance to A. by in- 
denture, that if 4. pays ten pounds by a day certain, that then the 
[tatute or recognizance ſhall be void; if this be done accordingly, the 
katute and execution therevpon is defeated and diſcharged. Dyer 297, 
315. 6 Ce. 13. 20 Af. pl. 7. See Defeaſance, | 
And if the conuſee before execution or after releaſes to the conuſor 
the ſtatute or recognizance, or the debt; this is a perpetual diſcharge of 
the ſtatute, and the execution thereupon. But it the conuſee before 
execution releafes to the conuſor all his right in or to the land; this will 
not diſcharge the whole execution; for it he may not ſue execution of 
the land afterwards (as it ſeems he may, this notwithſtanding), yet he 
may ſue execution of his body and goods. But ſuch a teleaſe, after 
execution made of the land, will no doubt diſcharge the land. And if 
the conuſee releaſes. all his right in the land to the feoffee of the conuſor 
of 2 parcel of the land; this will diſcharge the land of execution, > 
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tho? it be before the execution ſued that this releaſe is made. O. Liz, 
76. 10 Co. 47, 97817 Co. Lit. 265, Bro. Stat. Merchant 25. And 
ſo it is ſaid it was reſolved Mich. 26 & 27 Elis. | 
If the conuſee aſſigns the ſtatute or recognizance to the conuſot, or 
to the tertenant, by way of diſcharge of the debt or land z this is a good 
releaſe and diſcharge of it in law. And if the conuſee purchaſes any 
of the land of the conuſor after the ſtatute or recognizance entered 
— z this is no diſcharge of the ſtatute or recognizance, but the conuſee 
may have execution notwithſtanding of the lands that are left in the 
hands of the conuſor, or of his body or goods, or all. Put if the co- 
nuſee purchaſes parcel of the lands, and a ſtranger another parcel; i 
this caſe the lands that are purchaſed by the ſtranger ſhall be diſcharged 
of execution. And if the conuſee after execution ſued purchaſes any 
rt of the land, or the fee · ſimple of ali or part of it deſcends to hin; 
by this the whole execution is diſcharged. And if the conuſee pur- 
* chaſes all the lands of the conuſor ; by this the execution as to the land 
is ſuſpended ; but this is no diſcharge as to the body and goods. of the 
conuſot, for they are ſubject to execution ſtill. And if the conuſee 
re- inſeoffs the conuſor again, the execution may be revived again againſ 
the lands of the conuſor, ſo that they will be ſubject to execution again, 
whether they do continue in his hands, or be ſold away to others. $ 
alſo if the conuſee infeoffs a ſtranger after he purchaſes the land, and 
the ſtranger infeoffs the conuſor z in this caſe alſo the execution is re- 
vived, and the lands ſhall now be ſubje& thereunto as they were before. 
Plow. 72. F. N. B. 104. Lit. 293. 11 H. 7.4. Bro. Audita Yu 
rela 49. F. Merchant 25, 42. Co. Lit. 150. 25 Af. pl. 7. Lit.\ 
441. . 7. 28. 5 1 : 
If a leſſee for Jife makes a leaſe for years rendering rent, and after en- 
ters into a ſtatute to J. S. and then enters into another ſtatute to J. 0. 
d after he grants his eſtate to F, S. by this the execution of the ft 
tute made to F. S. is ſuſpended, and therefore during the ſuſpenſion, it 
ſeems J. D. although he be after in time, may ſue and have the rent in 
execution. Harrington: Caſe, Paſ. 29 Fac.gB. K. | 


Of Surrenders. 
What a Surrender is. 


A SURRENDER ( /urſum redditio) properly taken, is the yield 
| ing or delivering up of lands or tenements, and the eſtate a mp 
has therein, unto another that has a higher and greater eſtate in the 
lands or tenements. | | 
But it is ſomecimes improperly applied to other thi Ce. Lit. 337-0. 

He who ſurrenders is called the ſurrenderor, 2 to whom it i 
made is called the ſurrenderee. | iz 

A ſurrender is a particular ſort of conveyance that works by the com- 


mon law. 2 Vent. 201. 1% abu 


Vide alſo 2 Bury. 1072. | Caſe of Geodtitle ex dim. Bridges & af v. 
PWW 
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nd Of Kinds of Surrenders. 

or k , 1 * ö 

0d There are three kinds of ſurrenders : Fr EN 3 
Dy Firl, A ſurrender properly taken at the common mn. 
ed Secondly, A ſurrender “ by cuſtom of lands holden by cuſtom or of 
ee cuſtomary eſtates. 1 1 . 

he Thirdly, A ſurrender improperly taken, as of a deed, or grant of a 
- rent-charge of a patent, and of land in fee-ſimple to the King, 

r I. The 23 properly taken is of two ſorts, expreſſed or im- 
lied. 4 f n a [9 4 

ny P 1. Expreſſed, or in deed, which is when it is done by apt words, 


and the expreſs agreement of the parties. P | ; 

2. In law, or implied, which is when it is wrought by conſequence 
and operation of law, or when the law interprets or enures ſomething 
done to another intent, to make a ſurrender of it. 

And in the firſt caſe it is ſometimes by word only, and ſometimes by 
writing. 10 | | f 
and when it is by writing, it is ſaid to be an inſtrument teſtifying b 
apt words, that the particular tenant of the Jands or tenements for li 
or years conſents and agrees, that he who has the next and immediate 
remainder or reverſion thereof, ſhall alſo have the particular eſtate of the 
ſame in poſſeſſion, and that he yields the ſame to him. Co, Lit. 337, 
338. Co. 69. Plow. 106, 107. Weſis Sym). lib. 2. c. 460. 2 urr. 
Rep. 1072. 2885 | 9 3 

By Star 29 Car. 2. c. 3. /. 3. no leaſes, c. either of freeliold; or 
terms for years, or any uncertain intereſt, N copyhold or cuſ- 
tomary intereſt, ſhall be ſurrendered, unleſs it be by deed or note in 
writing, ſigned by the party ſurrendering the ſame, or their agents 
thereunto lawfully authorized by writing, or by act and operon of 
aw. See further Gib. Eq, Rep, 236. Vin. Abr. Surrender (L). 


* 


A ſurrender of copy hold lande (where by a ſubſcquent admittance the grant is to 
receive its perfection and confirmation) is, according to my Lord Coke, rather a m- 
nifeſting of the grantor's intention, than'a paſſing away of any intereſt in the Wop 
on; for till admittance, the lor taketh notice of the grantor as tenant, and he"ſhalf 
receive the profits of the land to his own uſe, and ſhall diſcharge all ſervices due to 
the lord; but yet the intereſt is in him only ſecundum guid, and not abſolutely; for 
he cannot paſs away the land to another, or make it ſubjcct to any other incumbrance 
than it was ſubject to at the time of the ſurrender; neither in the grantee is any 
manner of intereſt veſted before the admittance} for if he enter he is 4 treſpaſſecr, an 
puniſhable in treſpaſs ; and if he furrender to the uſe of another, the ſurrender is mere'y- 
void, and by no matter cx feſt Jas, can be confirmed. Ce. Comp. Cep. 67 Jide 
ſorther Ce. Lit, 5g.  Gilb. Ten. 157, 4 Bl. Com, 147. Wright's Teure 213. 


PW 


— — — en ——o—————————————— 
2 5 Kinds of Deeds. 


—— 


nn. 


— GIS — 


The Nature and Effect of a Surrender. 


The fruit and effect of a ſurrender is, that it paſſes the eſtate of the 
ſurrenderor to the ſurtenderee, and that hereupon the eſtate of the ſur. 
renderor is drowned and extinct in the eſtate of the ſurrenderee ; and yet 
not ſo, but that to ſome purpoſes it ſhall be ſaid to have continuance 
ſtill. And therefore if tenant for life grants a rent-charge, and after 
ſurrenders his land; in this caſe the rent-charge ſhall continue notwith. 
ſtanding the ſurrender, So if leſſee for life makes a leaſe for years ten- 
dering rent, and the leſſee for life ſurrenders his eſtate ; in this caſe, 
although the primitive eſtate for life be yielded up, yet the deri valide 
eſtate for years ſhall continue, but the ſurrenderee (hall not have the rent 
reſerved upon the leaſe for years. So if leſſee for life or years breaks 
covenant with his leſſor, and after ſurrenders his eſtate to him, hi 
breach of covenant is not hereby ſalved, for the leſſor may have an ac- 
tion of covenant ſtill notwithſtanding the ſurrender, Co. Lit. 338. C. 
96. Bro Surrender 37. Perk. F 591. 

And if one ſeiſed of land grants a rent out of it in fee, and this rent 
is extended on a ſtatute, or granted for leſs time to another, and then 
the grantee ſurrenders the deed of the grant of the rent to the tenant uf 
the land; in this caſe the rent ſhall eontinue as to him that has execu- 
tion, and the grantee, And if one makes a leaſe for years renderin 
rent, and the leſſee ſurrenders his eſtate to the leſſor ; hereby the rent u 
extinct: but if the leſſor grants the rent to a ſtranger before the ſurren- 
der, eastra. And if one leaſes for years, and the leſſee lets parcel of 
| his term to his leſſor rendering rent, and after the leſſee ſurrenders hi 
| whole eſtate; in this caſe the rent is determined. 7 Co. 39. 8 Co. 145, 
1 Bro. Surr. 42. 1 e wg 
ö Where there is no particular method in the lord's court, or cuſtom 
4 within the manor for the ſuffering a recovery of copyhold lands for 
1 barting of an intail, a general or common ſurtender is 2 cient, though 
| the intail is of a copy hold truſt or legal eſtate. 2 Vern. 585, 705. 

A A ſurrender immediately diveſts the eſtate out of the S and 
veſts it in the ſurrenderee ; for it is a conveyance at common law, tothe 
perſection of which no other act is requiſite but the bare grant; and 
thouglh-it be true that every grant is a contract, and there muſt be adi 
contra attum, or a mutual conſent, yet that conſent is implied: a gt 
imports a benefit, and an aſſump/ir to take a benefit, may be well pre- 
ſumed z and there is the ſame reaſon why a ſurrender ſhould veſt the 
eſtate before notice or agreement, as why a grant of goods ſhould veſta 
property, or ſealing a bond to another in his abſence ſhould be the obli- 
gee's bond immediately without notice, Per Cur. 2 Salk. 618, wide 

| Caſes there cited in the margin of the 5th edit. and further as to the na- 
ture, force and effect of a ſurrender, 2 Blackft. Com. 326. 7th edit. 

7 N. Abr. Surrender (A 2.) Mcd Inſlitute 284. Cm. Dig. Surrender 
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What ſhall be ſaid a Surrender in Law of Lando; und by 
what Means an Eflate ſball be ſurrendered in Law, ar not. 


If leſſee for life or years takes a new leaſe of him in reverſion of the 
ſame thing in particular contained in the former leaſe for life or years 3 
this is a ſurrender in law of the firſt leaſe : as if leſſee: for his own or 
another's life in poſſeſſion or reverſion takes a new leaſe for years 3 or a 
leſſee for forty years takes a new leaſe. for fifty years ;. the firſt leaſe in 
both theſe caſes is ſurrendered. 14 H. 8. 15. Plow. 194. Dyer 28. 
10 Co. 67. : . "7 Wag 

And this rule holds although the ſecond leaſe. be for a leſs time than 
the firſt ; as if leſſee for life accepts a leaſe for years, or leſſee for 
twenty years accepts a leaſe for two years. Perk. 4617. 5 G. 11. 

And although the ſecond leaſe be voidable, as being made upon con- 
dition; as if leſſee for twenty years takes a new leaſe for twenty years, 
upon condition that if ſuch a thing happens the ſecond leaſe ſhall be 
void, and the thing does after bappen z in this gaſe both theſe leaſes are 
become void: as where the leſſor grants the reverſion to the leſſee upon 
condition, and after the condition is broken, Fitz. Surrender 3. Co. 
Lit. 318.37 ,0c:19..... 1}; tis att 

Or if the ſecond leaſe be made by tenant in tail, or the like; as if a 
man makes a leaſe for years of land, and then makes a feoffment to an- 
other of the land, . then takes back an eſtate to him and his wife of 
the land, and then makes a new leaſe to the leſſee for ten years; this is 


" a ſurrender in law of the firſt leaſe. But if the ſecond leaſe be merely 


void, then it is otherwiſe. Dyer 140, 141. 4 rg 
And therefore if the leſſor by words of covenant only promiſes to his 


leſſee, that he ſhall have a new leaſe, and never actually makes it; this 


is no ſurrender in law. Dyer 272. | * 
And this rule holds alſo, although the ſecond leaſe be to the leſſee and 
1 danger, or to the leſſee and his wife. Dyer 177, 178. 5 Co, 54, 55+ 
eky. 70. ONE Ts : | e 
And although the ſecond leaſe be by word only, and the firſt leaſe be 
by deed, if ſo be that the thing granted by the leaſe be ſuch a thing 
as may paſs by word without writing. Dyer 140, 144. | 
And although the ſecond leaſe be in another's tight; as if the huſband 
has a leaſe for years in the right of his wife, and then takes a new leate 
to himſelf in his own name. Dyer 178. And although the hrit leaſe be 
to begin preſently, and the ſecond be to begin at a day to come, or 
- converſe, Paſ. 40 El. Co. Lit. 338. 6 Co. 69. 5 Co. 11. 10 Ce. 53, 


And although there be a mean eſtate between ; as if land be let to 
A. for years, and after let to B. for years, to begin aſter the firſt term, 
and the aſſignee of A. takes a new Teaſe. So if one demiſes land for 
ten years to one, and after demiſes it for ten years to another, to begin 
at Michaelmas, and after the firſt leſſee accepts a new leaſe. For in all 
theſe caſes there is a ſurrender in law of the firſt leaſes. Hyer 93, 112. 
And if there be two leſſees for life or years, and one of them takes 
a new leaſe for years: this is*a ſurrender of his motety ; whereby 
TE ; ; ERS: «£5 it 
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tit appears that a furrender in law may be made of ſome eſtates which 
cannot be ſurrendered by a ſurrender in fait ; for fortior eft diſpofitio lepi, 
gun bominis. And hence it is, that a corporation aggregate may Fg. 8 
2 ſurrender in law without deed, although it cannot make an expreſ; 
ſurrender without deed. Dyer 46. 2 Cs. 60. 6 Co. 69. 10 Co, by, 

But if leſſee only licenſes the leſſor to make a feoffment, and gives 
hvery of ſeifinz or gives livery of ſeiſin for him as his attorney; or 
hcenſes him to enter into the land, and no more; neither of theſe thi 
ſhall be ſaid to be a ſurrender in law. 80 if the ſecond leaſe be made of 
another, and not of the ſame thing whereof the firft leaſe is made; as 
where the - firſt leaſe is of the land, and the ſecond is made of a rent or 
other profit to be taken out of the land; or the firſt is of a manor, and 
the ſccond of the bailiwick or ſtewardſhip of the manor z or the firſt i 
of a park and the ſecond is of the keeperſhip of the park; in theſe caſes 
there is no ſurrender of the firſt leaſe. Alſo if the ſecond leaſe be not i 
good leaſe, perhaps it ſhall not be conſtrued a ſurrender. Perl. 5 608. 
8 6 Ce. 69. Tria. 5 Fac. adjudged. See 2 Co. 1). 

ane*s Caſe. | | | > ie 

The wy, ec of a ſecond good leaſe, will operate as a ſurrender of 
the former, the reaſon doth not hold in the caſe of accepting a new 
void leaſe, or one that the lefſee cannot enjoy. There is no inconſiſ- 
tency in the acceptance of a new good leaſe being a ſurrender of the 
former, but the accepting a new void leaſe cannot ſhew an intention to 
furrendet the other, for a void contract for a thing that a man cannot 
enjoy, cannot in common ſenſe and reaſon imply an agreement to give 
up à former contraQ. 4 Burr. Rep. 2213. 

If the firſt leaſe be of the land itſelf, and the ſecond leaſe is of the 
veſture of the ſame land ; this is held to be a ſurrender of the firſt leaſe. 
Trin. 5 Jac. Sir Jo. Chamberlain's Ca 7. Ser Dyer 200. b 

So if the ſecond leaſe be not to begin until the firſt leaſe end, the 
taking of this ſecond leaſe is no ſurrender of the firſt leaſe. So it has 
been ſaid, if one makes a leaſe of Blackacre in Dale, and the leſſee 
accepts a ſecond leaſe of all the lands of the leſſor in Dale, in row 
— and the leſſor that makes the leaſe has divers other lands there 
beſides this acre z that this is no ſurrender of the firſt leaſe. 5 C. 11. 
Sed quere of this, for others do much doubt it. 14 | 

So if one enters into land and makes a leaſe for the trial of the title 
only, and after the leſſor (he and the leſſee being both out of poſſeſſion). 
makes another leaſe of the ſame thing to the leſſee; this is no ſurrender 
of the firſt leaſe : but if the leſſor enters before he makes the leaſe, contra. 


Per Cur B. R. ꝙ Fac. 


Where Copybold Lands ſball paſs without a_Surrender. 


A man deviſed all his real eſtate for the paym.*t of debts, and was 
ſeiſed of ſeveral freehold and copyhold lands, but bad not ſurrendered 
his copyhold lands to the uſe of his will, and died, leaving three ſons 3 
and part of the copyhold lands was of the nature of 2 Engliſh. 
Per Lord Chancellor—If the copyhold paſſes, the youngeſt ſon, who is 
inticled to ſuch part thereof as is borough Engliſh, muſt, contribute to * 


by ſuch a ſurrender, theſe things are firſt of all required: 
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de de that as between the ſons it was a doubtful caſe ; but with 


to the creditors, if there was not an eſtate ſuſſicĩent for the pay» 


ought to paſs. ill. 443 |: 
| Things requiſite in a good Surrender of Lands. 


ment of debts without the copyhold lands, it was his opinion theſe 


To make a good ſurrender in deed or lands, and to.make them paſs | 


Firſt, That the ſurrenderor be a perſon able to grant and | 1 - = | 


the ſurrenderee capable to receive a ſurrender, and that both have eſtates 
capable of a ſurrender. .. 


Secondly, That it be made by deed, and not þy word r 8 5 


ing, unleſs of copy hold or cuſtomary 


Taurtbly, That there be words or deeds and words ſuicient.to-make . 


the mind of the ſurrenderor appear, and that he be willing to give up 

his eſtate in the land to the ſurtendere. 1 
Fifthly, The ſurrenderee muſt agree to accept of it; for till chen the 

ſurrender is nat perfect. 15 Er 608 


Of all which mare fully bereafter. 


Of the Parties between whom a Surrender is made, and 
- their Eſtate and Poſſeſſion. Dl Le rag 
In a ſurrender it is requiſite that the ſurrenderor be a perſon able -to 
grant and make, and the ſurrenderee a perſon capable and able to tale 
and receive a ſurrender, and that they both have ſuch eſtates as are 
capable of a ſurrender : and for this purpoſe obſerve, . „ 
Firſt, That the ſurrenderor has an eſtate in poſſeſſion of the thing 
2 at the time of the ſurrender made, and not a bare right 
unto on | 


Secondly, That the ſurrend-r be to him that has the next immediate 


eſtate in remainder or reverſion, and that there be no intervenient eſtate 

coming between. | 1 + ado tat ea S 
Thirdly, That there be a privity af eſtate between the ſurrenderor 

and the ſurrenderee, u r 5 
Fourthly, That the ſurrenderee muſt have a higher and greater eſtate 


in the thing ſurrendered than the ſurrenderor has, ſo that the eſtate of 


the ſurrenderor may be drowned therein. [4a 
Fifthly, That he has the eſtate in bis own right, and not in the ri 
of his wife, &c, | 2 | : | 
Sixthly, And that he be ſole ſeiſed of his eſtate in remainder or rever- 
ſion, and not in jointenancy. | | F 
As for example, infants, femes-covert, mad and /unatich men, and all 
ſuch like perſons as are diſabled to grant, are di:abled to make a ſurren- 
der, and none but ſuch as may grant their land may ſurrender their 


land. A corporation aggregate cannot make an exprels ſurrender with - 


out a deed, but it may make ſuch a ſurrender by deed. And ſuch per- 
ſons as are diſabled to take by a grant, are diſabled to take by a ſurren- 


der; and ſuch as may be grantees may be ſurrenderces ; and therefore 
* 


a ſurrender to an infant is good. 10 Co, 67, 
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fee ſimple is limited to the heirs of one of t 


alone, or he and his wife togęther, may ſarrender it. But if the huſband haz 
an eſtate for life in the right of his wife, being tenant in dower, or other. 
wiſe, and he alone, or he and ſhe together, ſurrender this; this ſurren- 
der is good only during the life of the huſband, except it be made by 
fine. Bro. Surrender 44. Perk. $612, 613. _ os 5 
One executor may ſurrender an eſtate or leaſe for years which the exe, 
cutors have in the right of their teſtator. 21 H. 7. 25. | 
If there be two tenants in common, and one of them has the particu, 
lar eſtate, and the other the fee-fumplez as where an eſtate is limited 


If the huſband eee for years in the right of his wife, be 


to two and the hejrs of one of them, and he that has the eſtate for life 


aliens his part to A ſtranger z in this caſe the alienee may ſurrender to 
the other jointenant. So if there be three jointenants for life, and the \ 
— and one of the join- 
tenants for life releaſes to the other, and he to whom'this releaſe is made 
ſurtenders to him that has the fee - ſimple; this is a good ſurrender of a 
third part. 6 | 
A leſſee for life or years may ſurrender to him that is next in remain- 
der in fee-ſimple, fee-tail, or to him in reverſion in fee; and this is a 
good ſurrender. And a ſurrender may be made to the grantee of the re- 
verſion before attornment, ſo as attornment be afterwards made. (Vide 
Tit. GxanTs.) And in caſe of the ſurrender of an eſtate for life, 
there needs no livery of ſeiſin, as in caſe of the grant of an eſtate for 
life. A leſſee for years of a term to begin at a day to come, cannot ſur- 
render it by an actual ſurrender before the day the term begins, as he 


may by a ſurrender in law. Fitz, Surrender. Perk. F 586, 587, Fo 
er 


600, 601, 602. Cy. Lit. 338 .Bro. Surr. 4. 4 H. 7. 10. 6 Co. 69 
251, 358, 280. 3 - | 

If leſſee for life be diſſeiſed, or leſſee for years be ouſted, and before 
his entry, or the getting of the poſſeſſion: again, ſurrenders his eſlate to 


bim in reverſion ; this ſurrender is void. So if a woman that has title 


of dower, furrenders it to him in reverſion before ſhe has recovered it. 
This ſurrender is void. And yet if the leſſee for years after his term is 
begun and before his entry, when no body keeps from him the profits, 
ſurrenders his eſtate ; this is a good ſurrender ; but if another enters 
—— and keeps him out, it ſeems otherwiſe. Perk. F 600, 601, 
% - | — g ® 
It there be leſſee for years, the remainder for life, the remainder or 
reverſion in fee, and the leſſee for years be ouſted, and be that ouſted 
him dics ſeiſed, and then the leſſee for years enters, and then the tenant 
for life ſurrendets to him in remainder or reverſion in fee; this is nota 
good furrender, for there is in this caſe but a bare right of remainder for 
life and in fee ; but if the leſſee for years had not been ouſted, it had 
been a good ſurrender, If there be leſſee for years, the remainder far 
life, the remainder in fee; the leſſee for years may ſurrender to the leſſee 
for life, and ſo may the tenant for life to him in remainder or reverſion in 
fee ; but if there be tenant for life, the remainder for life, the temait- 
der in fee: in this caſe the ſecond tenant for life cannot ſurrender to him 
in remainder in fee, Perk. 606. Dyer 281. | 
If a leaſe be made for life or years to A. the remainder for life to B. 
the remainder 1n fee-tail to C. and the firſt tenant for life or years ſur- 
renders'to C. or to the leſſor, E. the next in remainder for life being 1 
, a | or ving 
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living z this is not a good ſurrender z neither can it take effect a6 a ſur· 
render in reſpect of the intervenĩent eftate. And ſo ſome ſay the law-is, 
if the middle remainder be but for years only: as if a leaſe, be made for 
years, the remainder for, years, and the firſt termor ſurrendets his in- 
tereſt to the leſſor z this is no good ſurrender., Sed quere. Perk. & 588. 
For it ſhould ſeem that a. future intereſt will no more hinder an actual 
ſurrender of the firſt leſſee than a ſurrender in law. And ſa alſo it ſeema 
the law is for a concurrenMeaſe, which: for the latter part of it is in the 
nature of a future intereſt. But if in this caſe it happens that the mid 
dle remainder is voidz as where a leaſe is made to A. for life ot years, 
the remainder to a monk (who is a perſon incapable) for life. ot years, 
the remainder to J. S. in fee z in this caſe 4. the firſt tenant: may ſur- 
render to him in remainder in fee, and the ſurrender is good. Dyer 999 
112. Plow. 190, 432, 433. 8 | 
If leſſee for twenty years makes a leaſe for fire years, and the leſſee 
for five years enters, and after the leſſee for twenty years ſurrendets to 
him in reverſion or remainder; this is a good ſurrender. So alſo if the 
two lefſees join in the ſurrender. So alſo 4f the firſt leſſee ſurrenders 
firlt, and the leſſee for five years ſurrendets after; but if the leſſer for 
five years ſurrenders to him in the reverſion or the remainder, before 
the — of the leſſee for twenty years ; this cannot take effect as a 
ſurrender, for two cauſes; | 7 Mar $10 mts 
Firſt, Becauſe there is a remnant of the term, as an intervenient: eſ- 
tate to hinder the drowning of the term. „eh a e bag! 
Secondly, Becauſe there wants a privity between the leſſee for five- 
years, * in reverſion. - Perk. 5 604. 14 H. 7. 3. Plew. 54. 
Bro. Sur. 16. $4.» 4a) 
If tenant in fee-ſimple ſurrenders to the lord paramount of whom the 
land is held; this can never take effect as a ſurrender, unleſs it be in a 
ſpecial caſe where the lord has cauſe to have a ceſſauit, Bro. Surr. g. 
Fits. Sarr 205 97! wa wes what 
So if tenant in tail ſurrenders to him in remainder or reverſion in fees: 
ſimple, this cannot take effect as a ſurrender.” So if leſſee for life ſur- 
renders to him in remainder for years; or'tenant for the life . of B.ſur- 
renders to him that has an eſtate for the life of C. theſe are void ſutren- 
ders z for the eſtates of them to whom they are made are not capable of 
ſuch ſurrenders, for they are not greater than the eſtates of the ſurren- 
derors, and therefore not able to drown the eſtates ſurrendered. And 
yet if leſſee for life of another, or for his own life ſucrenders his eſtate 
to him in remainder that is tenant for his own life ; this is a good ſur- 
render; for an eſtate for a man's own life is greater, in judgment of law, 
than an eſtate for another man's life. And hence it is, that if a leaſe be 
made to two for their lives, the remainder to à third perſon for his own 
life, and one of the tenants for life ſurrenders bis eſtate to him in tre- 
mainder for life ; this is a good ſurrender for a moiety, Perk, 5 589, 
590. C. Lit. 42, 3, 61. way 8 | ys 
If leſſee for life 45 yeats ſurrenders to him in remainder or reverſion 
that has no good eſtate in the remainder or reverſion, as where the re- 
mainder or reverſion is granted by word only, (vide fat. of fraud; ) or 
being granted by deed, there is no attornment of the tenant to the grant, 
or the like ; this ſurrender is not good. 2 Co, 66. wy (3 2 | 
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And yet if tenant in tail makes a leaſe for life, whereby he gains a 
new reverſion (but defeafible), and the tenant for life ſurrenders to the 
tennnt in tar; this ſhall be a good ſurrender. So if a woman inhere- 
trix has a huſband, and they have iſſue a ſon, and the huſband dies, and 
ſhe takes another huſband, and he lets the land for life, and the wife 
dies 3 and the tenant for life furrenders his eftate to the ſecond hafband 
this is a good ſurrender to moſt pur Co. Lit. 338. Mn. 

If a feme-ſole be ſeiſed of land in fee, and ſhe makes a leaſe thereof 
to a ſtranger for life, and then takes a huſband, and the leſſee ſurten- 
ders to the huſband ; this is no good ſurrender, neither can it enure ſo, 
becauſe he to whom it is made has not the reverſion in his on but his 
wite's right. "Perk. 5 622. | 


O the Place where the Surrender is made. f 
en ; 

Before the ſtatute of frauds, 29 Car. 2. c. 3. it was requiſite in every 

ſurrender, made by word and without deed, that it houldbe made 

in the ſame county where the land to be ſurrendered lay 4 but by writ- 

ing a man might make a ſurrender of lands that-lay in any other county, 

and in what place ſoever it lay. And a ſurrender might be, by word or 

writing,. of lands lying within the ſame county, in any place out of the 

land: and therefore if tenant for life ſurrendered to him in reverſion in 

any place out of the land within the ſame county, and the ſurrendetee 

2 to it, the freehold was in him preſently. ro. Surr. 2, 8. Fits. 

artit. 5. Perk. $33 | nl 

But now by the {aid ſtatute <4 3. No leaſes, eſtates or intereſts, either 

of freehold or terms of years, or any uncertain intereſt, not. being copy- 

bold or cuftomary interefl, of, in, to or out of any meſſuages, manor, 

lands, tenements or hereditaments, ſhall be aſſigned, granted or ſur- 
rendered, unleſs it be by deed or note in writing. 51 

3 it is made by _ in — there is no occaſion for any 

| uty, it not being a deed. 2 Will. pt. 2. p. 27. Farmer er 

4 4. Rogers. ? Pn 7 f 


of the Things ſurrendered. e 


Care ſhould be taken that a ſurrender be made of ſuch things, of 
which it may lawfully be made; for ſurrenders may not be made of eſ- 
- tates in fee-ſimple, fee-tail, nor of rights and titles only of eftates for 
life or years, nor of part of an eſtate for life or years ; as if a man has 
a leaſe for ten years, he cannot ſurrender the laſt ſeven years, and ke 
to himſelf the three years. But otherwiſe one may ſurrender any kin 
of eſtate for lifez as by dower, by the courteſy, or as tenant in tail 
after poſſibility, of iſſue extinct, or for years, or years determinable upon 
lives z and of any meſſuages, houſes, lands, commons, rents, or the 
like, that are grantable from one to another, and ſuch ſurrenders are 
good. Bro. Sur. in teto. Perk. c. Surr. in tao, 5 Co. 11. Co. Lit, 
338. 3 
If 
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If I have a rent in fee for life or years, iſſuing; out of another man's 
manor or other. lands, I may ſurrender it 3 for if I deliver. the deed of 
the grant of the rent, to be cancelled to any one that + has. any eftate 
of the manor or land in fee-{imple, for life or. 'years, in. poſſeſſion. ot re- 
mainder, either ſolely by himſelf, or jointly, with others, this is a good 
ſurrender, and hereby the rent is extinct and gone. But one that is te- 
nant in tail of a rent cannot ſurrender it, neither will the delivering up 
of the deed in this caſe determine the rent. 14 H. 7.2. Perk. $ 5835s 
59» 591, 590, 398, 609. Th 1 

And if one be ſeized of land out of which a rent is iſſuing in fee, and 
iadi ſſeiſed, and during the difſeifin, the grantee of rent ſutrenders his 
rent, and gives up his deed ; it ſeems this does not extinguiſh the rent, 
An 288 no remedy for his rent when he has delivered up his 

Ferd. 5 5 0 22604 65 B 

And yet if 14 ſeiſed of land in fee, out of which a rent is iſſuing 
in fee, and he dies without heir, ſo that the land eſcheats, and before 
the lord enters upon his eſcheat, he who has the rent, ſurrenders, the 
dead of tha * to the lord :; this is a good ſurrender to extinguiſh | the 
rent, Fer, $ 5 . AK, Ni eee 

And if the — * of a rent charge in fee grants the ſame to him in 
fee that is ſeiſed of the land in fee, this ſhall enure to. extinguiſh | the 
wa on he grants it to one that has only an eſtate for life, contra. 

. y $97 \ * | | | 40 

Before the fat. 4 G. 2. c. 28. leaſes for life, c. could not be renewed 
without a ſurrender of all the under-leaſes, and the under-tenants might 
have refuſed and prevented it. But now by the ſaid ſtatute, it is en- 
added, that if any leaſe for life or years, where there, are under-tenants 
by leaſe, ſhall be duly ſurtendered in order to a renewal, and a new 
leaſe is made and executed by the leſſor z the new leaſe ſhall without a 
ſurrender of all the underleaſes, be good and valid to all intents and 
purpoſes : and the leſſees, by virtue of recovery, ſuch new leaſe, ſhall 
be inticled to the rente of the under-tenants, and have like remedy for 
thereof ; and the leſſees ſhall hold the lands as if the ' original leaſe had 
been kept on foot. 8 20 1 


- How a Surrender is made, and by what Words. 


In a ſurrender there ſhould be words, or words and deeds ſufficient 
to make the mind of the ſurrenderor to a that he is willing or deſit- 
ous to part with, and yield up the thing ſurrendered into the hands of 
the ſurrenderee. And herein obſerve, that although the words ſurrender, 
give or yield up, be the moſt ſignificant and proper words whereby to 
make a ſurrgnder, yet any other words, eſpecially if it be in the ſur- 
render of a leaſe for years, that do teſtify and declare the will and aſſent 
of him that is the particular tenant, that he in the remainder or rever- 
ſion ſhall have the eſtate of the tenant, is ſufficient to paſs the eſtate 
by way of ſurrender v. And therefore if leſſee for life or years by 


ja the caſe in i #7 . Rep, part 2. P. 25. the court held that the words releaſe 

«nd diſcharge, were — | — which have in many eaſes amounted to 

« {urreader, ut res magis valcat quam pereat. 4 
| wor 


— 


imm 
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word or writing ſa ys, that he will hold the land no longer, and wiſhes bin 
in reverſion or remainder therefore to enter; or that it is bis defire that by 
ſhall enter into the land, and have it and his eflate therein z or that be ;; 
content that he ſhall have his efiate, or have his leaſe ; ſuch, or any ſuch 
like declaration as this made by him in reverſion or remainder, will be 
a good ſurrender. Perk. G 607, 608, 609. Bro. Surr. 1, 35, 37, . 
21 H. 7. 7 Dyer 281. | | 

But ſee the flatute of frauds, | | 

So if leſſee for years delivers his indenture to a ſtranger, to deliver it 
and all his eſtate up to him in reverſion, and appoints the ſtranger to de. 
liver and ſurrender it to him in reverſion, and he does ſo, and heh 
reverſion accepts thereof; thisis a good ſurrender : but otherwiſe it i 
of an eſtate for life; ſo if the particular tenant does, by the words give, 
grant 'or confirm, paſs his eſtate to him in reverſion, and he enters and 
agrees to it, this is a good ſurrender : and by all theſe ſurrenders the 
eſtate will paſs by way of ſurrender, except it be in ſome ſpecial caſe; 

where the intents of the parties Pp appear to be that the eſtate 

ſhall not paſs by way of ſurrender, But if a leſſee for life or year, 

only goes from the houſe or land, and carries away his goods and cattle, 
and fo waives the poſſeſſion for a time, either becauſe the leſſor ſhall 
not deſtrain them for rent behind, or the like, and thereupon the leſſot 
enters and enjoys it : this is no ſurrender, neither is this a good yield- 
ing up of his eſtate. Sleigh and Bateman's Caſe, H. 37 Elia. B. R. 

And in ſuch a manner, and by ſuch words as before, any thing that 
may be granted by word without writing, may be ſurrendered. by word 
without writing, ſo as it be made within the ſame county where the 
thing ſurrendered doth lie. And this holdeth true, — the eftate 
to be ſurrendered was created by deed; (but ſee the fatute of fraud, 

Car, 2. c. 3.) but ſuch things, as commons, rents, advowſons, revet- 
ſions, remainders, and the like, that cannot be granted without deed, 
cannot be ſurrendered without deed. And therefore if a leaſe be made 
for life, the remainder for life, by word of mouth without any writing; 
he in remainder for life cannot ſurrender his remainder for life without 
deed. So where one has a rent, advowſon, or the like, as tenant in 
dower, or by the courteſy ; this cannot be ſurrendered without derd. 
Perk F 581, 582, 583. Fitz. Surr. 1. Co. Lit. 338. 

And in caſe where there is any ſpecial matter to be contained in the 
ſurrender, as reſervation of rent, condition or the like; there for the 
moſt part it muſt be by deed, or it will not be good. And therefore 
if tenant for life declares himſelf by word of mouth to be contented, 
and agreed that he in the reverſion ſball have the land and his eſtate 
therein, rendering ten ſhillings a year rent, or paying ſuch a ſum of 
money; or upon condition that if he ſurvives the leſſor, he ſhall have 
it again, Cc. this is no good ſurrender. Dyer 251. Bro. Surr. 16. 

And a ſurrender may be made alſo upon a condition precedent or ſub- 
ſequent z as if it be with reſervation of rent, that if it be not paid it 
ſnould be void; but if it be an eſtate for life that is ſo ſurrendered, it 
muſt be made by writing indented; and ſo likewiſe the law is of the 
ſurrender of a leaſe for years upon a condition, or however it is moſt 
ſafe ſo to do. Perk. F. 624, 623. Co. Lit, 218. See the flatute of 
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Of the Agreement of the Surrenderee to the Surrender. 


In a ſurrender it is neceſſary that the ſurrenderee agrees to and ac- 
cepts of it z for until then the ſurrender is not perfect ; but if the ſur- 
renderee once agrees to it, he cannot after diſagree, for his firſt a 
ment perſects the ſurrender. But the actual entry of the ſurrenderee into 
the land is not neceſſary, And therefore if tenant for life or years ſurren- 
ders to him in reverſion out of the land, and he agrees to it, he has the 
land in him preſently. And yet he may hot bring an aMon of treſpaſs 
againſt any man, for any treſpaſs done upon the until he has made 
his entry. Perk. g 608. 1 r 

But obſerve, that in the caſes before where things may not paſs by 
way of ſurrender, eithet becauſe of an intervenient eſtate, or the like z 
if there be ſufficient words in the deed, it may avail to othet purpoſes, 
and may enure and paſs the thing by way of grant; but then if it be 
an eſtate for life that is intended to be ſutrendeted, there muſt be livery 
of ſeiſin made upon the deed. And therefore if there be leſſee for years, 
the remainder for life or years, the remainder in fee, and the lee for 
years in poſſeſſion ſurrenders and grants all his eſtate to him in remain 
der in fee: howſoever this deed cannot enure as a ſurrender, yet it ſhall 
enure as a good grant of the eſtate of the leſſee for years unto him in 
remainder in fee. Perk. 588, 589. "IP IN 

There muſt be an agreement of the ſurrenderor and ſurrenderee, 
otherwiſe Nil operatur. 2 Vent. 206. e 

Where a deed of ſurtender is made to him in reverſion, if he be pre- 
ſent he muſt either agree or diſagree. 2 Vent. 206. | 

But it has been a great doubt, where a deed of ſurrender is made ta 
him in reverſion in his abſence and without his knowledge, whether this 

reement is not intended, and that the law ſhall ſuppoſe an aſſent till 
his diſagreement appears; is was the opinion of Ventris that it ſhould z | 
and the Houle of I. ords, upon a writ of error, gave judgment accord- | 3 
ingly. 2 Vent. 205. 2 Lev. 284. 1 Show. 296. 3 Mad. 296, 301. 

Parl. Caſes 150, 151. 2 Salk. 618. Ce. Lit. 266. 6. But Felle ſen 
C. J. and Fœwel and Reokeby Juſtices were of opinion, that it was no 
ſurrender till the ſurrenderee had notice of the deed of ſurrender, and 
agreed to it. | | . 
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land. And it was decreed, that the mother ſhould be conſidered u 
cordingly, upon the payment of two hundred pounds with inter 


Falk, 4 
nn. 
. * * * a * 2 * * -- F 


Where a Surrender in Parſuance of a Bond ſhall be compellu 
in Equity. | 


A. ſeiſed of a copyhold eſtate, attempts to ſurrender it to the uſe 9 
his will, with an intent to deviſe it to B. his ſiſter's ſon ; but a ſurrende 
not being practicable by reaſon of ſome accidents, he provailed wit 


his ſiſter, who was his heir at law, to give a bond to her ſon, conditic. 


ed to ſrurender at his requeſt upon payment of two hundred pounk, 
A. died, B. received the rents and profits ſome time, and then died is 
teſtate, * only two ſiſteis. The mother adminiſtered, and havin 
ocured herſelf to be admitted tenant of the copyhold, deviſed it 
will to one of her daughters and ſiſter of B. The other ſiſter of } 
brought her bill again the deviſee for a ſpecific performance of the cus 
dition of the bond, by which ſhe would be intitled to a moiety of ty 


truſtee for B. and that a ſurrender and conveyance ſhould be made «. 
e death of J. 10 Mad. 515. 8, 9 Med. 62. 


Where a Feoffment, Leaſe, Grant or other Af made „ 
done by the Tenant for Life or Years, ſball be deemudt 


Surrender, or not. 
Firſt, Where it is made to him in Reverfion or Remainder, 


If any kind of tenant for life of land infeoffs him in remainder u 
reverſion of the land, grants his eſtate to him in remainder or reverſot; 
this ſhall enure as a ſurrender, And if leſſee for years before his tem 
begins, makes a feoffment to him in reverſion or remainder, or grants bi 
eſtate to him; this ſtall enure as a ſurrender. And if leſſee for lik 
ts his eſtate to him in reverſion, the remainder in fee to another; 
this ſhall enure as a ſurrender, and this remainder is void. But if ſud 
à tenant for life makes a leaſe to him in remainder or reverſion for tht 
term of the life of him in remainder or reverſion : this ſhall not enur 
as a ſurrender, becauſe it does not give the whole eſtate, but it ſul 
enure by way of grant. So if leſſee for life makes a leaſe to him in 
remainder in tail tor term of the life of him in remainder ; this tal 
not enure as a ſurrender, but as a grant, and ſhall end with the life d 
the grantee, Bro, Surr. 3, 5, 49. Cs. Lit. 42. Perk. F. 616, 62%, 


62 4. | 

if a leſſee for forty years makes a leaſe for thirty-ſeven years 0n 1 
condition, and after grants his eſtate to him in reverſion, and the fecond 
leſſee attorns 3 this ſhall enure as a ſurrender. Haſch. 7 Fac, B. R. 

If there be a tenant for life, the remainder in tail to a ſtranger, and 
the remainder in tail to another ſtranger, the remainder in fee to tht 
tenant for life, and the tenant for life make a feoffment to the firſt in tail; 
this ſhall enure as a ſurrender of the eſtate for life, and as a grant d 
the reverſion in fee allo, Jer. F. 621. | y 
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If tenant for life takes a huſband, and then her huſband and the b 
deed indented make a leaſe to him in reverſion for the life of the hui- 
band; this ſhall not enure as a ſurrender, but as a grant. Co, Lit. 42. 

If there be tenant for his own life, the remainder to J. F. for his own 
life, and the firſt tenant for life ſurrenders to him in remainder for the 


2 forfeiturez but if he grants it to him for the life of a ſtranger; and 
with makes livery of ſeiſin, this is a forfeiture. Bro. Surr, 19. 

ich. If leſſee for life, - the reverſion being jointenants, grants the land to 
ock one or to all of the jointenants for twenty years ; this ſhall not enure 
Fx as 2 ſurrender,” but as a grant ; for there remains an intereſt in the leſſee 
Ying ſtill as a mean eſtate. Perk, 5. 615. 

1 If leſſee for years makes him in reverſion or remainder his executor z 
1 this ſhall not enure as a ſurrender, although it gives the whole eſtate. 
0b Bro. Furr. . 5 

the If lands ou to the huſband and wife; the remainder to J. S. and 
8 2 the huſband diſcontinues in fee, and takes back an eſtate to him and his 
1 wife, the remainder to . N, and dies, and wife claims in by the 
ares ſecond eſtate, and ſurrenders to . N. this ſhall not enure as a ſurrender 


but as a grant, Bro. Surr. 36. 
Secondly, When it is done and made to him and a Stranger. 


If leſſee for life or years 2 his eſtate to him in remainder or rever · 
ſion, and a ſtranger ; this ſhall enure as a ſurrender of half to him in 
reverſion, and as a grant of the other moiety fo the ſtranger, Bro Surr. 
11. 2 C. 61. 3 C. 61. | 

And yet it is ſaid, that if leſſee for life of land grants his eſtate to 
him in the reverſion and two others, th:t hereby they have a joint 
eſtate, and the ſurvivor ſhall have the whole. Perk. f. 619. | 

If leſſee for life makes a leaſe for his own life to the leſſor, the re- 
mainder to the leſſor and a ſtranger in fee z this ſhall enure as a ſurrender 
of the one moiety, and a forfeiture of the other moiety. Co. Lit. 335. 

If tenant for life ſurrenders to the huſband of a woman tenant in tail 


2 ot in fee; this ſhall enure as a grant, not as a ſurrender, And ſo alſo 
uct it ſeems in the law when the ſurrender is to the huſband and wife. 
UK Bro, Surr. 20, 24, 23. 

wr And if B. be tenant for life, the remainder to C. in tail, remainder to 


D. in tail, and B. enfeoffs C. and S. his wife in fee; this ſhall not enure 
as a ſurrender, but it is a forfeiture : ſo that if C. dies without iſſue, 
D. may enter. Bro, Sarr. 46. | 

If there be leſſee for life, the reverſion to two coparceners, and one 
of them takes a huſband, and the leſſee grants his eſtate to her and huſ- 
_ this ſhall not enure as a ſurrender, but as a grant. Perk. 5. 623. 
21 Hl. 5. 40. | 

And if — for life grants his eſtate to the huſband and wife, ſhe 
having the reverſion, if ſhe be an infant and within 4 this time z is 
ſeems this ſhall enute as a ſurrend-r, not as a grant, « Surr, 347. 


Pp 2 Thirdly, 


life of him in remainder ; this ſhall enure as a ſurrender; and is na 
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Thirdly, When it is done both with the Tenant and him in Reverſin 
or Remainder. 


If tenant for life or years, and he in reverſion or remainder by word 
without deed join in a feoffment ; it ſball be ſaid the ſurrender of the 
eſtate for life or years to him in the reverſion, and the feoffment of him 
in the reverſion. | | 

But if he in reverſion infeoſſs the tenant for life without any deed; 


this ſhall enure firſt as a ſurrender of the leaſe for life, and then az a 


feoffment. Plow. 140. Dyer 358. ; 
But fee the ſtatute of Frauds. | 


Fourthly, When a Grant, &c. is made af the ſame Land, or « 
Thing out of the ſame Land, &c. 


If the lefſee of a manor accepts of a leaſe of the bailiwick of the 
ſame manor during his leaſe : this is not any ſurrender of his term, 
becauſe it is diſtin, and of another thing than what was leaſed before, 
and there appears no intention that it ſhould be a ſurrender. C. fac, 
176, 177, Ney 12. 2 Rall. Abr. 496. 

But where the leſſee for years of a houſe accepts a grant of the cuſ- 
tody of the ſame houſe ; this is a ſurrender, becauſe the cuſtody of the 
ſame thing let before is another intereſt in the ſame thing leaſed, and 
cannot ſtand with the firſt leaſe. Cro. Fac. 177. pl. 16. Dyer 200. pl. 
62. 2 Koll. Rep. 357. | 
If a leſſee for years take a grant of a rent-charge out of the ſame land 
for life ; or if a leſſee for life takes a grant of a rent-charge for year; 
that is not any ſurrender, becauſe he might have the benefit of that rent 
after the eſtate in the land is determined. | 

But if the leſſee for life takes a grant of a recharge for life out of 
the ſame land ; this is a ſurrender, 2 otherwiſe the rent- charge cannot 
take effect. Co. Jac. 177. pl. 16. 2 Rell. Abr. 496. Cre. Elis. 873. 
Moor 636. 

Where an officer, who holds by grant his office for his life, 2 
another grant of the ſame office to him and another, it is not a ſurrender 
of the firſt grant. Jide 1 Vent. 297. | 


In what Caſes a defeftive Surrender, or the Want of 4 
Surrender, may be ſupplied, or not. 


A diſedive ſurrender of a copyhold eſtate, deviſed as a proviſion for 
younger children, grandchildren, a wife, or when deviſed for payment of 
debts, has been ſupplied in equity: ſo has the wwant of a ſurrender, 
when grounded upon a long poſſeſſion and enjoyment, in which caſe a 
ſurcender will be preſumed ; and the ſurrender might be loſt or miſlaid, 
without the default or negligence of the party, being kept by the lord 


aut his ſteward, who are oftentimes changed, and not ſo careful ay 
| u 
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ſhould be. 1 Chan. Rep. 108. 1 Vern. 132, 195. 2 Chan, Ca. 1985. 
Lucas 497. Will. 61. 2 Will, 490. See Abr. Ca. Eq, 122, 123, _ 
Although a court of equity will in all caſes ſupply a ſurrender for 
2yment of debts, yet not for a wife againſt an Heir at law, who would 
difinherited thereby: as for young-r children againſt an elder, to make 
them in a better condition than the elder. Abr. Ca. Eq. 124. 

In caſe of gaveltind copyhold, equity will ſupply the want of a 
ſurrender, as well for an elder fon as younger. © 2 Vern. 163. 

But where a man having a 6aftard dawghter- is ſeiſed of lands, which 
by the cuſtom of the manor could only paſs by deed, ſurrender and ad- 
mittance, does by deed, in conſideration of three hundred pounds therein 
mentioned to be paid by the daughter, grant and convey thoſe lands to 
her and her heirs ; and ſhe is admitted, but no ſurrender is made ; and at 
the foot of the admittance there is a proviſo, that her reputed father 
ſhould hold thoſe lands for his life ; and in the deed there was a covenant 
for further aſſurance : it was decreed, that equity could not ſupply this 
ſurrender in favour of a baſtard deughter ; that though her father might 
be obliged by the law of nature to provide for her, yet ſbe was to be 
conſidered as a mere ftranger to him ; that * the laber might have 
a great affection for her, yet that was no ſuch affection as would raiſe an 
ule at law: that the covenant for further aſſurance being only auxiliary 
and depending on the original *r if that be void, the cove- 
nant muſt be void or repugnant. Abr. Ca. Eg. 123. Prec. Chan. 475. 

If A. contracts with B. for the purchaſe of a copyhold eſtate, and 
pays the purchaſe money, and B. agrees to ſurrender the premiſes at the 
next court, but dies before the next court, or any ſurrender made z 
equity will ſupply the want of it. 2 Char. Rep. 218. 

So where 4. ſurrenders a copyhold by way of ſale or mortgage, but 
the ſurrender is not preſented in time, and A. becomes a bankrupt, the 
* ſhall be ſupplied againſt the aſſignees. Will. 280. 2 Vers. 
504, 009. 

A man being ſeiſed of freehold and copyhold lands, deviſed both for 
the payment of debts and legacies, but the copyhold was not ſurrendered 
to the uſe of his will, and the freehold was ſufficient for the debts 
upon which the queſtion was, Whether the court could ſupply t- 
want of the ſurrender, and lay the legacies on the freehold, 
debts on the copyhold, as when there are ſimple contract credy caſe 
bond or judgment creditors, and perſonal aſſets not ſuffice 
both? but it was held, that the ſurrender could not be f 
ſake of legatees, eſpecially when they are mere ſtran- 
they are. Abr. Ca. Kg. 124. | 


. 
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Thirdly, When it is done both with the Tenant and him in Reverſin 
or Remainder. 


If tenant for life or years, and he in reverkon or remainder by word 


without deed join in a feoffment ; it fhall be ſaid the ſurrender of the th 
eſtate for life or years to him in the reverſion, and the feoffment of hin 
in the reverſion. | | ſu 
But if he in reverſion infeoſſs the tenant for life without any deed; 
this ſball enure firſt as a ſurrender of the leaſe for life, and then az; by 
feoffment. Plow. 140. Dyer 358. * mi 
But fee the ſtatute of Frauds, ; m. 
| | he 
th 
Fourthly, When a Grant, &c. is made af the ſame Land, or « ſhe 
T hing out of the ſame Land, &c. | - 
| u 
| If the lefſee of a manor accepts of a leaſe of the bailiwick of the be 
| ſame manor during his leaſe :- this is not any ſurrender of his term, 155 
= becauſe it is diſtin, and of another thing than what was leaſed before, ai 
and there appears no intention that it ſhould be a ſurrender. Cre. Fac, ul 
| 176, 179, Noy 12. 2 Roll. Abr. 496. ll 
| But where the leſſee for years of 2 houſe accepts a grant of the cuſ- * 
tody of the ſame houſe ; this is a ſurrender, becauſe the cuſtody of the | 
| ſame thing let before is another intereſt in the ſame thing leaſed, and pa 
= cannot ſtand with the firſt leaſe. Cro. Fac, 177. pl. 16. Dyer 200. pl. ar 
| 62. 2 Roll. Rep. 357. | | * 
[ If a leſſee for years take a grant of a rent- charge out of the ſame land th 
for life; or if a leſſee for life takes a grant of a rent-charge for year; 
that is not any ſurrender, becauſe he might have the benefit of that rent ſur 
after the eſtate in the land is determined. 56, 


But if the leſſee for life takes a grant of a refacharge for life out of * 
the ſame land: this is a ſurrender, for otherwiſe the rent- charge cannot . 


take effect. Cre. Tac. 177. pl. 16. 2 Roll. Abr, 496. Cre. Elis. 893. ou 
Moor 636. up 
Where an officer, who holds by grant his office for his life, wouy 5 
another grant of the ſame office to him and another, it is not a ſu del 
of the firſt grant. Jide 1 Vent. 297. * 


In what Caſes a defective Surrender, or the Want of 4 the 
Surrender, may be ſupplied, or not. 


A diſedive ſurrender of a copyhold eſtate, deviſed as a proviſion for 
younger children, grand:bildren, a wife, or when deviſed for payment of 
debts, has been ſupplied in equity: ſo has the want of a ſurrender, 
when grounded upon a long poiſeſſion and enjoyment, in which caſe 3 
ſurtendet will be preſumed ; and the ſurrender might be loſt or miſlaid, 
without the default or negligence of the party, being kept by the lord 
aut his ſteward, who arc oftentiines changed, and not ſo careful 2 


* = 
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ſhould be. 1 Chan. Rep. 108. 1 Fern. 132, 195. 2 Char. Ca. 195. 
Lucas 497. Will. 61. 2 Will, 490. See Abr. Ca. Eg. 122, 123, 124. 
Although a court of equity will in all caſes — a ſurrender for 
ayment of debts, yet not for a wiſe againft an Heir ar law, who would 
be diſinherited thereby: as for young-r children againſt an elder, to make 
them in a better condition than the elder. Abr. Ca. Eg. 124. 

In caſe of gave/kind copyhold, equity will ſupply the want of a 
ſurrender, as well for an eder fon as younger. © 2 Vern, 163. | 
But where a man having a 6aftard daughter: is ſeiſed of lands, which 
by the cuſtom of the manor could only paſs by deed, ſurrender and ad- 
mittance, does by deed, in conſideration of three hundred pounds therein 
mentioned to be paid 8 daughter, grant and convey thoſe lands to 
her and her heirs; and ſhe is admitted, but no ſurrender is made z and at 
the foot of the admittance there is a proviſo, that her reputed father 
ſhould hold thoſe lands for his life ; and inthe deed there was a covenant 
for further aſſurance : it was decreed, that equity could not ſupply this 
ſurrender in favour of a baſtard daughter; that though her father might 
be obliged by the law of nature to provide for her, yet ſhe was to be 
conſidered as a mere ſtranger to him; that though the father might have 
| a great affection for her, yet that was no ſuch affection as would raiſe an 

ule at law: that the covenant for further aſſurance being only auxiliary 
and depending on the original conveyance, if that be void, the cove- 
nant muſt be void or repugnant. * Abr. Ca. Eg. 123. Prec. Chan. 475. 
If A. contracts with B. for the purchaſe of a ＋ ur eſtate, and 
pays the purchaſe money, and B. agrees to ſurrender the premiſes at the 
next court, but dies before the next court, or any ſurrender made z 
equity will ſupply the want of it. 2 Chan. Rep. 218, | 
So where 4. ſurrenders a copyhold by way of ſale or mortgage, but 
the ſurrender is not preſented in time, and 4. becomes a bankrupt, the 
ang" ſhall be ſupplied agaigſt the aſſignees. Will. 280. 2 Vern. 
504, 009. | 
A man being ſeiſed of freehold and copyhold lands, deviſed both for 
the payment of debts and legacies, but the copyhold was not ſurrendered 
to the uſe of his will, and the freehold was ſufficient for the debts ; 
upon which the queſtion was, Whether the court could ſupply the 
want of the ſurrender, and lay the legacies on the freehold, and the 
debts on the copyhold, as when there are ſimple contract creditors, and 
bond or judgment creditors, and perſonal aſſets not ſufficient to pay 
both ? but it was held, that the ſurrender could not be ſupplied for the 
fake of legatees, eſpecially when they are mere ſtrangers, as in this caſe 
they are. Abr. Ca. Eg. 124. * 
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. Hew a Surrender ſhall be confirued ard taken, 


A ſurrender in genera] ſhall be taken moſt ſtrongly againſt the ſi 

.. and moſt beneficially for the ſurrenderee z and therefore if 155 

y the leaſe of A. one acre for life, and another acre for years, and ] 
ſurrender to A. all my lands, or all my land I hold by his leaſe z by thi 
ſurrender. both the acres are ſurrendered. But if the ſurrender be of al 
the lands I have or hold for life, or of all the lands I have or hold for 

ears of the leaſe of A. contra. And if I hold one acre for life, 
the leaſe of the father of J. S, himſelf, and I hold another acre for li 
or years by the leaſe of J. S. himſelf, and I ſurrender to FJ. S. all the 
land 1 hold by his leaſe ; by this the land that I had by the leaſe of hi 
father does not paſs. Perk. & 610, 611. 

A ſurrender to one jointenant ſhall be conſtrued to enure to them ill 
But if tenant for life or years grants his eſtate to one of the jointenants 
in reverſion z this ſhall not enure as a ſurrender to them all, but 1 

nt to him alone. Perk. F615. Bro. Surr. 54. Co. Lit. 198, 

If the leſſor makes and the leſſee takes a new leaſe upon condition, 
this ſurrender in law is abſolute z and although the condition be broken, 
yet the firſt leaſe is gone. But if the leſſee ſurrenders or grants hi 
eſtate to the leſſor upon condition; this condition if it be broken may 
reveſt the eſtate. Co. Lit. 218. | | 

Surrenders of copyhold lands muſt be governed by the ſame rules u 
conveyances at common law. Mill. 16. Id. Raym, 630, 

Surrender may be to the ſteward out of the manor, but not adnit- 
tance, Ld. Raym. 76. | | | 
Steward of. a manor may be retained for years without deed, and may 
hold courts, but cannot take ſurrenders out of court. Lu, Raym. 159, 

Surrender may be made to a perſon appointed by a deputy-ſtewad 
as his deputy for that purpoſe. Ld. Raym. 658, | 

Deviſe o — 9 on condition to pay money to J. S. if the cons 
dition be broken, J. S. muſt be admitted, and make an entry before he 
can ſurrender. Ls, Raym. 726. EY „ 

Off cer at will may ſurrender to the King, and the will is not deter- 
inable by the officer, Ld, Raym, 5 1. 3 

Surrender of a copyhold to the uſe of A, and B. equally to be divided, 
Sc. makes a tenancy in common, Id, Raym. 622? ;. 

Leſſee for years may ſurrender to a teverſionary for years who has 3 
rter term, Ld. Raym. 402. DR LION 
A deed of ſurrender made by nen compss is void, Ld. Raym. 315. 
Conditioral ſurrender of a Fadens leaſe good to warrant a te- 
newal. 2 Fra. 1201. 

A ſurrender of tenant for life ſball be preſumed on a recovery of 


o 


. forty years ſtanding. 2 Sera. 1129. 


By 29 Gee, 2. c. 31. ſemes- covert may ſurrender leaſes in the court 
of Chancery or Exchequer, in order to renew the ſame, 
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Kinds of Deeds. 


Of Wills and Teftaments. 


Wills, Teftaments and Deviſes, what. 


/ Z 


TESTAMENT is the full and complete declaration of 2 man's 
mind, or laſt will of what he would have to be done after his 


death. 
It is in Latin teflamentum, i. e. te/latio mentis, the witneſs of a man's 


mind; and to deviſe by teſtament is to ſpeak by a man's will what his 
mind is to have done after his death; and this is ſometimes called 4 
will, or laſt will, for theſe words are /ynonyma, and are promiſcuouſl 
uſed in our law; howſoever by the civil law it is only ſaid to be a teſ- 
tament when there is an executor made or named in it z and when there 
is none, but a codicil only; for a codicil is the ſame that a teſtament is, 
excepting that it is without an executor z and a man can make but one 
teſtament that ſhall take effect, but he may make as many codicils as he 
will. | þ | 
And by the common law where lands or tenements are deviſed in 
writing, although there be no executors named, yet there it 1s properly 
called a laſt will; and where it doth concern chattels only, a teſtament. 

He who makes the teſtament is called the teſtator z and when a man 
dies without a will, he is faid to die inteſtate. Terms of the law. Co. 
Lit, 111. 4. Swinb. 24. | | 

A teſtamentary ſchedule without witneſſes or an executor declared a 
will, 2 Ld. Raym, 1282. 


Vide further Sinh. 6th ed. p. 1. Bac. Abr. Wills and Teflaments (A). 
Burn's Eccl. Law wv. 4. p. 41. 3d ed. Wright's Tenures 173. Ae. 
Com, Chap. 22 C33. Sul. Led, 157, 2d ed. 


Kinds of Wills and Teftaments. 


There are two ſorts of wills or teſtaments: of in writing, which is 
where the mind of the teſtator in his lifetime, by himſelf, or ſome other 
by his appointment, is put in writing. Or, Secondly, By word, or without 
writing, which is where a man is ſick, and for fear that death, or want 
of memory or ſpeech, ſhould ſurprize him that he ſhould be prevented if 
he ſtayed the writing of his teſtament, deſires his neighbours and friends 
to bear witneſs of his laſt will, and then declares the ſame preſently b 

word before them; and this is called a nuncupative or 1 wi 

or teſtament t and this being after his death proved by witneſſes, and put 


u writing by the ordinary, is of as great force for any other thing but 
land, as when at the ficlt in the life of the teſtator it is put in writing, 
ve of Nuncupative Wills, poll. 


The 


* 
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XA ͤ codicil is alſo in writing or by word, as a will or teſtament iz 


The civilians have other diviſions of wills and teſtaments, as ſolemn 


and unſolemn, privileged and imprivileged, whereof the common law 
makes no mention. Perk, 5 476, Co, Lit iii, 


The Parts of a Will or Teftament, | 


Every complete teſtament conſiſts of two parts: 1. The making of 
| deviſes, or giving of legacies. 2. The making and ordination of an 
executor z. for a will or teſtament can be no more without, than a cogici 


can be with an executor. 


A Deviſe or Legac what, and Deviſor and Deviſee er 
TY. Legatce who. | 


A deviſe or legacy is where a man by his will gives any thing to 
another : the firſt of theſe terms is properly applied to a gift of lands, 
and the laſt to a gift of goods or chattels z and therefore, 

A deviſe is ſtriQly where a man by his will gives his lands to another 
after his deceaſe. a legacy is where a man by his teſtament gives 
any chattel to another to have after the death of the teſtator; but the 
word is promiſcuouſly applied to the one and to the other. 

And bs who gives by ſuch a will is called the deviſor, and he to 
whom the thing is given, the deviſee or legatee. 5 3h 


Kinds of Deviſes or Bequeſls | 


A deviſe is ſometimes ſimple and without condition ; as where ] give 
my land to another and hjs heirs, or I give twenty pounds to another, 
without more words. AY . ; 

And ſometimes it is 2vith a condition, which is when there is a quality 
added to the deviſe or legacy, whereby the effect of it is ſuſpended or 
hindred and it is thereby made to depend on ſome future event. 

And this condition may be made almoſt by any words; as if I give 
to one my land if he pays twenty pounds to my daughter; or ſo as he 
pays twenty pounds to my daughter z or paying twenty pounds to my 
daughter z or I give one twenty pounds if he marries my daughter, or 
when he ſhall marry my daughter; or I give my wife twenty pounds 2 

ear whilſt ſhe ſhall live unmarried 3 or I give to him, or to whomſoever 
ſhall marry my daughter, twenty pounds or the like; in all theſe caſey 
the deviſe is conditional, The firſt kind of deviſe is called by the 
ivilians a ſimple aſſignation, and the latter a conditional affignation, 
Dyer 317, 74: C. Lit, 217, Stwinb, 132, 134. 136, 7 | 
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 Brecuter and Adminiſtrator, who. 


An executor, in a large ſenſe, is taken for any one that is appointed 
to wa the diſpoſition an ordering of the goods and chattels of a man 
is dead. 
1 an adminiſtrator is he that has the goods and chattels of a man 
dying inteſtate, committed to his charge by the ordinary for want of 
ecutor. | | 
oy And his power, benefit and charge, is in all things equal to the power, 
benefit and charge of an executor. Vide Terms ae la Ley, 8 Ch. 1 35: | 
g Co. 40. Cv. Lit. 209. Plow. 288. But now as to his benefit, 
the ſtatute of diſtribution of the inteſtate's eſtate, 


Kinds of Executors and Adminiſtrators, 


There are three kinds of executors: the firſt is a lege con/litutus, who 
is therefore called /egitimns, and ſuch a one is the ordinary of the dioceſe, 
who has ordinary juriſdiction in matters eccleſiaſtical. The ſecond is a 
teflatore conflitutus, who is therefare called teſtamentarius; and he is 
ſtridly and properly called an executor, and is defined to be one ap- 
pointed by a man's laſt will and teſtament to have the diſpoſing and 
adminiſtration of all or part of a man's goods or chattels, and to per- 
form a man's laſt will and teſtament according to the contents thereof. 
The third is ab epiſcopo conſtitutus, who is therefore ſaid to be dativus. 
Vide ut ſupra. And ſuch a one is an adminiſtrator, | 

And an executor or adminiftrator is ſometimes univerſal or total, i. e. 
one that has the power and diſpoſition of the whole perſonal eſtate com- 
mitted to him, | 

And ſometimes he is particular or partial, i. e. one that has the power 
and diſpoſition of ſome part of the eſtate, or of all the eſtate for a time 
only, committed to him. | | n ; 

And ſometimes he is abſolute, i. e. ſuch a one that has an abſolute 
power of the eſtate as executor or adminiſtrator, and ſometimes he is 
conditional, i. e. one that has a limited and conditional power of the 
eſtate only, Dyer 4. Bro. Executor 155. 6 Co. 19. 4 

And in both caſes he ſhall be charged and chargeable for ſo much as is 
committed to him as the teſtator or inteſtate himſelf; for this cauſe the 
executor is ſaid to preſent the perſon of the teſtator ; for as to the 
eltate committed to his truſt, he may charge others, and be charged 
himſelf, ſue and be ſued, as the teſtator himſelf might. And the eſtate be 
has by his executorſhip is ſaid to be in him to the uſe of the teſtator, 
and in his right; and what he does in the diſpoſition of his eſtate js ſaid to 
be in the right and tothe uſe of the teſtator alſo; and the adminiſtracor 
has the ſame power and property over and in the goods and chattels, the 
ſame remedy by ſuit, and ſo far ſhall be charged as the executor, for 
they differ not in nature, but in name only, And yet the adminiſtrator is 
but the ordinary's deputy, and he may revoke the adminiſtration, or 
call the adminiſtrator to an account. Co, Lit. 209. Stat. 31 La. 3. c. 
il, 8 G. 138. 9 Co. 40. Swinb. 379. 6th edit. 2 
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| (Sin, 13, 14.) or if he makes a teſtament, he may afterwards make a 
many codicils as he will, and one of them will not overthrow the other; 


— 


acts and deeds that men do and execute in their lifetime z for although 


of a Judge. And hence it is ſaid, Sed legum ſervanda fides, ſuprena 


nnn. 


The Nature and Effect of a Will or Teftament, and of « 
| Codicil. 


A will or teſtament is of that nature, that it differs much from other 


it be made, ſealed and publiſbed in ever ſo ſolemn a manner, yet it haz 
no life nor virtue in it until the teſtator's death; for it is a maxim in 
law, Omne leſtamentum morte conſummatum gi, & wluntas ambulatiria 
uſque ad extremum vitæ exitum z it is therefore reſembled until death to 
the interlocutory ſentence, and after the death to the definitive ſentence 


woluntas quod mandat fierique jubet parere neceſſe t. Swinb. 12. Dyer 
143. 2 Lit. 112. Aa 168. FL Co. 61. i Bo 

And for this reaſon a man may alter or make void his will at his ples- 
ſure z and he may make as many new wills and teſtaments as he will, 
and there is no way to bar a man of this liberty. | 

And the latter teſtament always revokes and overthrows the former; 
but otherwiſe it is of a codicil, (Lit. $ 168. Pert. 478.) for a ma 
may make as many of theſe as he will, and make no teſtament at all, 


for in the firſt caſe they muſt be all annexed to the letters of adminiſtrat- 
on, and the adminiſtrator muſt perform them; and in the latter calc 
they muſt be all annexed to the teſtament, and the executor muſt take 
care to perform them. Bro. Teflament 20. Godel. Orp. Leg. 4. 
A teſtament therefore is ſaid to have three degrees; 1ſt, An inceptin, 
which is the making of it. 2dly, A progreſſion, which is the publication 
of it. 3dly, A Cnſummation, which is the death of the teſtator. Plc, 
343, 344 | , , 
n grants therefore the firſt is of the greateſt force, but in teſtament 
the laſt is of the greateſt force. Co. Lit. 112. 72 cf 
But when a teſtament is perfect by the death of the party, it as effec- 
tually gives and transfers eſtates, and alters the property of lands and 
goods, as acts executed by deeds in the lifetime of the parties; for 
ereby deſcent of lands are prevented; and a man may make eſtates in 
fee-ſimple, or fee-tail, for lite or years, of lands, tenements, rents, revei- 
ſions or ſervices, as affectuall y as by deed, and theſe eſtates alſo will be 
good without any livery of ſciſin or attornment. And hereby alſo rents, 
und power to diltrain for them, may be referred, conditions created and 
annexed to eſtates, or things deviſed. Lit. F 167, 168. 
And therefore they that take by deviſes of lands are ſaid to take in th: 
nature of puichaſors. Perk. F505. | i 
And if thereiore a tenant in tail makes a feoffment to the uſe of him - 
ſelf in fee, and after deviſes the ſame land to his wife in fee, and dies, 
the ton is not remitted though the father dies ſeiſed, for the deviſe 
prevents the deſcent. Dyer 221, 


Vide further Bac. Abr. Wills (E). Swinb, 51. 
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T7 ER Wunde of Deeds. 
Things requifite in making a good Will. 


In making a good will theſe things are requiſite oy . [20 
Fah, That e teſtator be capable to make a will relative to his perſon. 


Secondly, That the teſtator at the time of making his will, have an- 


mum leſfandi, i. e. 2 mind to diſpoſe or make a will. | 
Thirdly, That the mind of the teſtator in making a will, be free, and 

not moved by fear, fraud or flattery. Pa | 
Fourthly, That the will be made 1n the form preſcribed by law, 


mdo are capable of making Wills. 


As it is obſerved before, to the making of every good will or teſta- 


ment it is requiſite that the teſtator be a perſon able to make a teſtament, 


and not diſabled for any ſpecial cauſe, either in reſpect of his perſon, 
mind or condition, or in reſpect of the thing whereof the teſtament is 
to be made. Therefore obſerve, | 

That an infant can make no will of his lands by ſtatutes 32 & 34 H. 
8. But by ſpecial cuſtom in ſome places where land is deviſable by 


euſtom, he may deviſe it ſooner. And of his goods and chattels, if. he 


be a boy, he may make a will at fourteen years of age, and nat before z 
and if a maid, at twelve years of age, and not before; and then they 
may do it without and againſt the conſent of their tutor, father or guar- 
Os Stat. 32 & 34 H. 8. c. 5. Perk. F 503, 504. Bro. Cultom 50. 
winb, 37, 38. | | 

And yet ſome ſay an infant cannot make a will of his goods and chat- 
tels until he be eighteen years of age. Co. Lit. 59. 

It has been agreed in equity, that a female may make a will at twelv 
years of age of a perſonal eſtate; and a male at ſeventeen years, or fif- 
teen, if he be a perſon of diſcretion. 2 Vern. 1044409. 

See fully with reſpe to the earlieſt age at which a will may. be made 

it. 


of 2 eſtate in note 6 to Hirgr. 
authorities relating to that diſputed p point of doQtrine are collected and 
Judiciouſly conſidered. 


That a feme-covert cannot make a will of her lands or goods except Feme-covers | 


it be in ſome ſpecial caſes; for of her lands ſhe can make no will with 
or without her huſband's conſent (Stat. 32 & 34 H.8.c.5. 4 Ce. 51. 
Bro. Teflament 13.); of the goods and. chattels ſhe has az executrix to 
any other, ſhe may make an executor without her huſband's conſent z 
for if ſhe does not ſo, the adminiſtration of them mult be granted to the 


next of kin to the deceaſed teſtator, and ſhall not go to the huſband. 


12 Hl. 7. 14. Perk. F 50. Fitz, Executor 40. | 
But of them ſhe can make no deviſe with or without her huſband's 


leave, for they are not deviſable ; and if ſhe deviſes them, the deviſe 


is void. Plæv. 526. Fitz, Executor 1 09. ; 
But although the wife, being executrix, may without ker huſband's 


licence make her teſtament of ſuch goods whereof ſhe is poſſeſſed as 


executrix, yet the profits ariſing therefrom ducing the marriage ſhall ac- 
| | crue 


Co. Lit. where the various 
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Auma tick. 


Dit mans. 


| Herbert v. Herbert, Prec. in Chan. 44. 


crue to her huſband, and not unto herſelf as executrix ; ſo that without 
her huſband's approbation ſhe can make no. teſtament. of ſuch profit, 


Sadol. © 


And « ke due to the wife whereof ſhe was not poſſeſſed dur- 
ing the marriage, as things in action “ and the like, ſhe may make her 
will, at leaſt ſhe may make her huſband executor of her paraphernalia, 
wiz. her necefſary wearing apparel, being that which is fit for one of her 


- Tank, Some ſay ſhe may make a will without her huſband's leave, other 


doubt of this ; however all agree that ſhe, and not his executor, ſhall 
have this after her huſband's death, and that the huſband cannot give it 
away from her. If a woman ſaves money out of her pin-money or ſe- 
rate maintenance, ſhe may diſpoſe of ſuch money, or of any jewels, 
gc. bought with it, by writing in nature of a will, if ſhe dies before 
her huſband ; and ſhall have it herſelf if ſhe ſurvives him; and ſuch 
money, jewels, &c, ſhall not be liable to her huſband's debts. Vide 

And of the goods and chattels her huſhand has either by her or other. 
wiſe, ſhe may not make a will without the licence and conſent of her 
huſband firſt had ſo to do. But with his leave and conſent ſhe may make 
a will of his goods, and make him her executor if ſhe will. And it is 
ſaid alſo, that if ſhe does make a will of his goods, (in truth without 
his leave and conſent) and he after her death ſuffers the will to be pro- 
ed, and delivers the goods accordingly; in this caſe the teſtament is 
good ; and yet if the huſband gives - 4 wife leave to make a will of his 
goods, and ſhe does ſo, he may revoke the ſame at any time in her life- 
time, or after her death, before the will be proved. But a woman after 
contract with any man may before the marriage make a will as well as 
any other, and is not at all diſabled hereby. 12 fl. 7. 24. 18 Ed. 4 
11. Perk, 501. Fitz, Executor 5, 28, 109. Bro. Teftament 11. 

A wife whoſe huſband is baniſhed for life may make a will and act in 
every other reſpect as a feme-ſole. 2 Vern. 104, 469. | 

A mad or lunatick perſon during the time of 2 of mind can- 
not make a will of lands or goods; but ſuch a one hath his lucida inter- 
valla, clear or calm intermiſſions, may during the time of ſuch quiet · 
neſs and freedom of mind make his will, and it will be good. 

So alſo an idiot, i. e. ſuch a one as cannot number twenty, or tell of 
what age he is, or the like, cannot make a will, or diſpoſe of his lands 
or goods; and altho' he makes a wiſe, reaſonable and ſenſible will, yet 
it is void. But ſuch a one 28 is of a mean underſtanding only, that has 
greſſum caput, and is of the middle ſort, between a wiſe man and a fool, 
is not prohibited to make a will, Perk. 5 503, 504, 24. Swindb. 37, 

o. 

So alſo an eld man that by reaſon of his great age is childiſh again, or 
ſo forgettul that he forgets his own name, cannot make a will, 2 a will 
made by fuch a one is void. 

do alſo it ſeems a Aru man, that is ſo exceſſively drunk, that he is 
deprived of the uſe of reaſon and underſtanding, during that time may 


® [n the caſe of Adams v. Cole, Ca. Temp. Talb. r68. Lerd Talbet decreed x bond 
which — — in right of "ay — 232 he * ou _—_— "_ 
to the huſbane's repreſentative; t d dei g « purckaſer his wife's fortune 
a ſettlement he had made upon ber. N 
| not 


d 


not make a will z for it is requiſite that when the teſtator makes his will, 
that he be of ſound and perfect memory, i. e. that he have a reaſonable 
memory and underſtanding to diſpoſe of his eſtate with reaſon. Sind 
42. 6G. 23. : 

A man that is both deaf and dumb, and that is ſo by nature, cannot Deaf and 
make a will. But a man that is ſo by accident may by writing or ſigns dumb. 
make a will. And ſo may a man that is deaf or dumb by nature or ac- + 
cident. NA: R 

And ſo alſo may a man that is lind. Swinb. 8 3. | Blind. * 

An alien born cannot make a teſtament of land or goods. Alien. 

A traitor attainted from the time of the treaſon committed can make Traitor. 
no will of his lands or goods, for they are all forfeited to the —_ z 
but after the time he has a pardon from the King for his offence, he 
may make a will of his lands and goods as another man. Stat. 5 & 6 
Ed. 6. c. 11. Swinb, 54. f | 5: ke | 

A man that is attainted or convicted of felony cannot make a teſtament Felon. 4 
of his lands or goods, for they are forfeited; but if a man be only in- 2 
diced, and dies before the attainder, his will is good for his lands and * 
goods both. And if he be indicted, and will not anſwer upon his ar- 5 
mignment, but ſtands mute, c. in this caſe his lands are not forfeited, 

and therefore he may make a will of them. Plæw. 258, 259. | 

Andi if a man kill himſelf his will as to his goods and chattels is void, Pelo de ſe. 

but as to his lands is good. Plow. 261. | 

By the ſtatute of 12 Ges. 3, c. 20. every perſon arraigned for felony 
or piracy, who ſhall ſtand mute, or not anſwer directly to the offence, Fo 
ſhall be convicted thereof, and the court ſhall thereupon award judg- ff 
ment and execution againſt the perſon ſo ſtanding mute, in the ſame A 
manner as if he had been convicted by verdi& or confeſſion; and ſuch 
judgment ſhall have all the ſame conſequences in every reſpeQ, as if I 
ſuch perſon had been convicted by verdict or confeſſion of ſuch felony _ 
or piracy, and judgment had been thereupon awarded, | _ 

A man that is outlawed in a perſonal action cannot make a will of his Outlawes 
goods and chattels ſo long as the outlawry continues in force, but of wy 
his lands he may make a will. Fitz. Deſcent 16. | 5 „ 

The head or any of the members of a corporation may not make a will Corporatiaa 3 
of the lands or goods they have in common, for they ſhall go in ſucceſ- "i 
ſion. Fitz, Teflament 1. | | 

But note, that however the wills of traitors, aliens, felons and out- Note. 
lawed perſons are void, as tothe King or lord that has right to the lands 
or goods by forfeiture or otherwiſe, yet the will is good againſt the teſ- 
tator himſelf and all others but ſuch perſons only. | | 

And note alſo; by the civil law the wills of 5 others, as excome 
nunicated perſons, hereticks, uſurers, inceftuous perſons, ſodomites, libellers, = 
and the le, are void. But by our law the wills of ſuch perſons, at = 
leaſt as to their lands, are good by the ſtatutes that enable men to de- 

4 their lands. * Fe IP 5 | 

ut all other perſons whatſoever, male or female, old or young, lay 
or ſpiritual, rich 4 r, at any time before their death, hill tes — 
ue able to ſpeak ſo diſtin ly or write ſo plainly that another may un- | 
derſtand them, and underſtand that they underſtand themſelves, may 
make wills of their lands, goods and chattels, and that although they 


\ have 


* 1 


. * 2 
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have ſworn to the contrary 3 and none are reſtrained of this liberty bu 
2 er before named. Swinb, 155, Cc. Vide flat. 32 & 34 H. . 
. - ; : | 


Of the Teftator”s Reſolution to make a Will, 


To the making of a good will it is neceſſary, that he who makes i; 
have at the time of the making of it aninum teſtandi, i. e. a mind to dif. 
poſe, a firm reſolution, and adviſed determination to make a will, other. 
wiſe it will be void ; fer it is the mind, not the words of the teſtato, 
that gives life to the will; for if a man raſbly, unadviſedly, incident. 
ly, jeſtingly or boaſtingly, and not ſeriouſly, writes or ſays that ſuch, 
one ſhall be his executor, or have all his goods, or that he will give u 
ſuch a one ſuch a thing; this is no will, nor to be regarded. And the 
mind of the teſtator herein is to be diſcovered by circumſtances z forif 
at the time he be ſick, or ſets himſelf ſeriouſly to make his will, or w. 

uires witneſſes to bear witneſs of it, it ſhall be deemed in earneſt ; but 
if it be by way of diſcourſe only, or of ſomewhat he will do hereafte, 


or the like, it ſhall be taken for nothing. Swinb. 9, 131, 324, 325. 


Of the Occafion or Motive to make a Will. 


In a good will it is neceſſa that the mind of the teſtator in n_ | 


of it be free, and not moved by fear, fraud or flattery : for when a t 

tator is moved to make his teſtament by fear, or circumvented by 
fraud, or overcome by ſome immoderate flattery, the ſame is void, or 
at leaſt voidable by exception. And therefore, if a man by occaſion of 
ſome preſent fear or violence, or threatening of future evils, does at the 
ſame time, or afterwards by the ſame motive, make a will; it is void 
not only as to him that puts him ſo in fear, but as to all others, although 
the teſtator confirms it with an oath. But if the cauſe of fear be ſome 
vain matter, or being weighty is removed, and the teſtator afterwards, 
when the fear is paſt, confirms the teſtament; in this caſe perhaps the 
will may be good. And if a man by occaſion of ſome fraud or deceit 


be moved to make a will, if the deceit be ſuch as may move a prudent 


man or woman; and if it be evil alſo, the will is void, or voidable at 
the leaſt z but if the deceit be light and ſmall, or if it be to a good end; 
as where a man is about to give all his eſtate to ſome lewd perſon, from 
his wife and children, and they perſuade the teſtator that the lewd fel- 
low is dead, or the like, and thereby procure him to give his eſtate to 
them; this is a good will. And one may by honeſt interceſſions and 


modeſt perſuaſions procure another to make himſelf or a ſtranger execu- 


tor to him, or the like; and this will not hurt the will. Alſo a man 
may uſe fair and flattering ſpeeches to move the teſtator to make his 
will, and to give his eſtate unto himſelf, or ſome friend of his ; except it 
be in caſe where the flatterer firſt beats or threatens him, or puts him in 
fear: or to his flattery joins fraud and deceit; or the teſtator is a per- 
ſon of weak judgment, or under the danger of government of the tlat- 
terer z as when the phyſician ſhall perſuade his patient under his hand to 
make his will, and give his eſtate to himſelf; or the wife attending on 
her huſband in his ſickneſs ſhall negle& him, or continually provokes 


him to give her all; or where the perſuader is importunate, and will 


have no denial z or where there is another teſtament made before; for 
in all theſe caſes the will will be in danger to be avoided, Andif I be 


much privy to another man's mind, and he tells me often in his health 


how he intends to ſettle his eſtate, and he being ſick, I of my own head 
draw aa will according to his mind before declared to me, and bring it to 
him, and aſk him, Whether this ſhall be his will, or no? And he con- 
ſiders of it, and then delivers it back to me, and ſays, yes; this is 2 
2 will: but if otherwiſe ſome friends of a ſick man of their own 


$ ſhall make a will, and bring it to a man in extremity of ſickneſs, 


and read it to him, and aſk him, Whether this ſhall be his will? And 
he ſays, yes, yes; or if a man be in great extremity, and his friends 
preſs him much, and ſo wreſt words from him, eſpecially if it be in ad- 


vantage of them, or ſome friends of theirs z in theſe caſes the wills are 


very ſuſpicious. Swinb..28 Js 284, 285, 286. 

A will of lands made by the permillion and under the control of the 
ſtatutes reſpecting wills, is conſidered by the courts of law, not ſo 
much in the nature of a teſtament, as of a conveyance declaring the 
uſes to which the land ſhall be ſubject. | 

IP | Things 
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«| Things requifite in a good Deviſe. 


In a good deviſe theſe things are requiſite : | 
Firft, That the deviſor be a perſon capable to deviſe, both with rec. 
to his perſon, and the thing deviſed. | 

Secondly, That the deviſee be capable to receive the thing deviſed, 
either at the time of making the deviſe, or at leaſt when it is to take 
effect. N 

Thirdly, That the deviſor, at the time of making the deviſe, have 
ani mum ſeſtandi, i. e. a mind to make a deviſe. 

Feurthly, That the will of the deviſor be free, and not drawn or co. 
acted by fraud, flattery, fear, or the like. N 

Fifthly, That the deviſe be made in due manner and form. 

Sixthly, That the thing deviſed be a thing deviſeable. 

Seventhly, That it be deviſed upon lawful terms and conditions. 

Eighthly, That there be words ſufficient to make his mind known, 

Ninthly, And if it be a deviſe of land, that the deviſor be ſolely ſeiſ- 
ed, and not jointly with another; and that he be ſeiſed in ay fore 
and that the deviſe be in writing. | 


Who may make a Deviſe, or not. 


Whoever may make a will or teſtament may make a deviſe z et fce 
converſo, And therefore, 

lofants, Infants may not deviſe their lands till they are twenty-one years old, 
nor their goods and chattels till they be fourteen years old, or as ſome 
ſay, till they be eighteen years of age. 
Peme co- Feme coverts cannot deviſe their fands to their huſbands or others, 
vertu. either by or without their huſband's conſent, although there be a cuſtom 

to enable them thereto. Ca. Lit. 112. 4 Ce. 61. Bro. Dewviſe 455 
LP And ſpiritual perſons, as Archbiſhops, Biſhops, Deans, Archdeacons, 
— Prebends, Parſons, Vicars, or any member in a corporation, may not 


deviſe the lands ot 2 they have in the right of their churches and 
corporations. Perk. 5 496 


What Things may be deviſed or bequeathed. 


Lands, te- Landi, tenement and bereditaments, for the nature and quality of them, 
nements, are deviſable as well as other things z and therefore by the cuſtom of 
— ſome places, lands in poſſeſſwn, re wer in or remainder, are dev uble in 
| * fee, for life or years. 
verſion, re- And a man that has a leaſe for life or years of land, may deviſe the 
mainder. land at his pleaſure during lis term. 
ro But by the ancient common law, in favour to heirs, the lands that 4 
common? man had in fee-/imple were got deviſable by teſtament, except only in 
law.; ſome ſpecial places by cuſtom of the place, as gaveltind lands, in Kent, 
and lands within certain — towns, as London, Oxford, c. and 
By cuſtom, by the cy/fom of thoſe places ſuch lands are deviſeable. And in — 
P 
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places the cuſtom is, that they may deviſe their purchaſed lands only; 
and in other places, that they may deviſe their deſcended alſo: and 
in ſome places, that they may deviſe for life only 3 and in other places, 
in ſee-ſimple and fee-tai alſo, And in all theſe places where ſuch cuſ- 
toms are, they ma deviſe their” lands now as they _ have done be- 
ſore the ſtatute; for the ſtatute has not deſtroyed their cuſtom: and 


We therefore at this day, they who have lands in ſuch places, have their 
ſeg. dien either to deviſe according to the power given them by the cuf- 
ake tom, or by the ſtatute ; and in the firſt caſe the deviſe is good againſt 


the heir for the whole; and in the laſt caſe it is good againſt him for 
wo parts in three only. Dyer 371, 155. 6 C. 16. 8 Co. 83. O. 
1.111. Perk. 5 497, 499» 500, 538. Lit. 5 167. C 


viſe and in other Caſes lands and tenements might not be deviſed and 


enabled owners of land in ſccage tenure, in poſſeſſion, reverſion or re- 
ainder, to deviſe and difpoſe thereof, or any rent, common or other 
iſ. profi apprender out of it, to any perſon in fee · ſimple, fee-tail, for life 
le, Nor years, at his pleaſure. Note, that the other tenures in theſe ad; men- 
tied, by ſtat. 12 Car. 2. c. 24. are turned into free and common ſecage. © 

So that now by the ſaid ſtatute of H. 8. a man who has lands in fee- 
ſimple may deviſe them in fee-ſimple, fee-tail, for life or years abſo- 
lutely or conditionally at his pleaſure. ' And therefore, 

If a man deviſes his land to one for life, the remainder in fee or fee« 
tail to another; or deviſes his land to B. the remainder to the next heir- 
male of B. and the heirs-male of the body of ſuch heir-male, or the 
like; theſe are good deviſes, . 8 
But for the better underſtanding theſe things, obſerve, that this ſta - 


reſpect of their perſons or minds ; as infants, femes covert, men de wor 
ane memoriæ, &c. nor ſuch as are diſabled in reſpect either to the nature 
of their lands, as copybolders, (for copyhold lands are not deviſable 
unleſs ſurrendered to the uſe of the will, which is the common practice) 
or of. the eftate they have in the land, as tenant in tail, or jeintenants 3 
for theſe can no more deviſe the land which they ſo hold, than they 
could before the ſtatute, But ſuch as are ſeiſed of land in common, or 
ceparcenary may deviſe their lands as well as thoſe who are ſolely ſeiſed. 


And if two are jointenants for life, the fee · ſimple to one of them, he 


who has the fee-ſimple may deviſe it after the death of his companion. 


Vide cafe of Weeden v. Baldwin, Sir T. Raym. 40. in Swift, on the de- 


miſe of Neal and wife v. Roberts in B. R. 3 Burr. 1488. the court held, 
That a will made by a jointenant during the continuance of the join» 


, 
(WY ture, is not a good will, (even as to his ſbare of the eſtate) under the 


| WH Gatutes of wills, in 32 & 34 H. 8. notwithſtanding a ſubſequent ſeyer-= 

ance of the jointure, by a partition, made after the time of making 
dle will, and before his death, unlefs there be a republication of it after 

the partition, "Theſe ſtatutes do not enable thoſe who are ſeiſed of lands 
, in fee, in the right of their houſes and churches, to deviſe the ſamelands z 
and therefore B/ bebt, Deans, Parſons, Vicars, Maſters of Hoſpitals, 
| or the like, can no more deviſe the lands belonging to their biſhopricks, 


AKT I. Qq led 


Cc. than _—_ could before the ſtatute : but the lands which the are 


VoL. III. 


liſpoſed by will, until the ſtatutes 32 H. 8. c. 1. and 34 H. 8. which gtatute la. 


tute does not enable men to deviſe land who are diſabled by law in 


Alſo by the common law, the uſes of lands were deviſable as goods Comm a 
and chattels were, at the pleaſure of him that had them. But other- law. 
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| ſeiſed of in their own right, they may deviſe as other men. Co, Lit. 11 


void. Plas. 485. 


- ance executed, the purchaſer deviſes the land, it ſball be good in equi- 


Another 
man's land. 


Eſtat e pur 
guter vie. 
Rent, come 
mon, ſcig- 
niory, & c. 


deviſable, and ſome not: for if the King grants to one and his hein 


Perk. 5 500, 5 39, 540, 496, 407, 498, 544. Lit. 5 28). Dyer 219, 
Old. Nat. Br. 89. 


Hereditaments which are not of any yearly value, are ſome of then 


bona & catalla felonum ¶ fugiti vorum wel utlayatorum, fines and amercia. 
ments within ſuch a manor or village; in this caſe the owner can nei. 
ther deviſe theſe things to another, nor leave them to deſcend ; and yet 
if one has a manor with a leet, waif, eſtray, or the like, as appendant 
or appurtenant, there by the deviſe of the manor with the 3 
theſ. things may paſs as an incident to the manor ; but if a man hu: 
hundred, with the goods of felons, outlaws, fines, amerciaments, re. 
terna brevium, and other ſuch caſual hereditaments within the ſame 
hundred, and theſe have been uſually let to farm for a rent, they may 
be deviſed, or left to deſcend. 10 Ce. 81. 3 Ce. 32. C Lit. 111, 
A man muſt have a right to and poſſeſſion of the land he deviſes, u 
elſe the deviſe is not good; and therefore if a difſeiſor deviſes the land 
he has got by diſſeiſin, this deviſe as to the deviſee is void. And if: 
man be diſſeiſed of his land, ſo that he has nothing but a right thered 
left, and then he deviſes his right, or deviſes the land, this deviſe i 
But if the diſſeiſee re-enters, the deviſe ſhall be good, for he wu 
ſeized ab initis, 1 Salk. 237. Bunter v. Coke. | | 
And if one contraQts for land, and pays his moiety for it, but has no 
aſſurance of the land, and he deviſes his land to another 3 this cannot be 
a good deviſe of the land, but perhaps the deviſee in a court of equity 
may compel him that received the money to aſſure and ſettle the land 
according to the deviſe. Newi''s Caſe, 
If after articles are entered into for a purchaſe, and before a convey- 


ty, forthe vendor is conſidered as feiſed in truſt for the purchaſer, who 
is deemed the real owner of the land, and is therefore allowed in equity 
to diſpoſe of it. 1 Chan. Ca. 39. And if the articles are entered into 
in the name of an agent, or a truſtee for the purchaſer, the deviſe will 
be good, and equitable intereſt being as well deviſable as a legal oft. 
Greenbill v. Greenhill, 2 Vern, 679. | 

And if one deviſes another man's land, this deviſe is void; but if he 
aſter the deviſe made purchaſes this land, the deviſe is good. Plov. 
344. Fitz. Deviſe 7. VA 
If a man bargains and ſells land to me on condition to re-enter ; if 
he pays me ten pounds, and I covenant that I will cake the profits until 
default of payment, and he makes a leaſe for fix years of it to another, 
and after breaks the condition; in this caſe I may deviſe this land, and 
the deviſe will be good. Adjudged Pow/ley and Blakeman's Caſe. 

Eſtates pur auter wie ate deviſable by ſtatute 29 Car. 2. c. 3. 

A ſeigniory, rent, or the like thing, is deviſable as land is, and will 
paſs without the atcornment of the tenant; The like of a reverſion. 
And a man may deviſe a rent d nove iſſuing out of land that is in eſe 
belure ; and therefore if a man makes a leaſe for life or years rendering 
rent, the leſſor may deviſe this rent. So if a rent be granted to one 
and his bein, the grantee may deviſe it. So a man who is ſeiſed of 
land in fee may deviſe any tent or profit out of it at his * al- 

| ou 
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| | . | — — dana 4 | 
hough the rent or profit amounts to the value of the whole land; us | 
f one has three acres of land worth three pounds a year and hedeviſes 
ree pounds, rent out of it ; this is a good deviſe of the whole rent. 


dem erk.h. 538. Lit. $ 585, 586. Dyer 253, 140. F. N. B. 121. CG. 2 

ein it. 111. n 4 og „„ 
cis Where à man is ſeiſed of a houſe in fee, and may deviſe the houſe Things inci- 

nei. itlelf, he may deviſe the doors, windows, wainſcot, or the like inci- dent to hou« 

Jet lents of the houſe. And where a man may deviſe the land itſelf, 5 2 lande, 

ant he may deviſe the trees or graſs growing upon the land. Quando licet — 
des, guad majus, videtur & licere id quod minus, But where the land vainſcot. a 


tſelf is not deviſable, ſuch things incident or annexed to, or grows &e. 
ing or _ upon it, are not deviſable. And therefore the tenant 


ne in tail for life or years of land may notdeviſe the houſes or windows, | 

wy doors or wainſcot of houſes, or trees, or graſs being ot growing Trees, graſa. 
thereupon. 4 Co. 63. Perk. F 512, 518. 11 Co. Rich, Lifard's | 

or Caſe, K. ehw. 88. | | 

ind Where a man has an »ſe that is not executed by the ſtatute of uſes, Uſe. 

fa but remains at the common law, he may deviſe it. And therefore if 

eat one be poſſeſſed of a term of years, and grants it over to another to the 

J uſe of the grantor, he may diſpoſe of this uſe'by his will, for it is in 


the nature of a chattel. But if a man has ſuch a uſe in jointenancy, 
he cannot deviſe it. Peri. 5 5 30. Dyer. | ES 5 

All manner of goods and chattels real and perſonal may be deviſed Goods and 
by will. And therefore leaſes for years of lands, for years of rent, com- chattels. 
mon, or the like, cattle, as oxen, ſheep, horſes, &c. gold, filver, mo- 
ney, plate, houſbold-fluff, as beds, c. corn, wool, and implements of huſ= 
bandry, may be deviſed by will; and not only thoſe a man has at the 
time of the deviſe, but thoſe a man is te have or may have afterwards. 
And therefore it is held, that a man may give his corn that ſball grow on 
ſuch a ground the next year after his death, or the wool or lambs his 
flock of ſheep ſhall agg the year after his death z and that theſe devi- 
ſes are good: but if in this cafe there ſhould be no ſuch corn growing 
in that ground, nor any lambs or wool 22 out of his flock that year, 
the legacy is fruitleſs. And yet if one deviſes to J. S. twenty quarters - 
of corn, or twenty lambs, to be paid out of his corn that ſhall grow, 
or out of his flock the next year, and there be not ſo much corn, or not 
ſo many lambs, or not at all growing or ariſing; yet this is a good de- 
viſe, and the things muſt be paid. In like manner if a man gives to 
7 8 a horſe, or a yoke of oxen, yet the deviſe is good, and mult be 
performed, ; 

Where a term for years, or any perſonal eſtate was deviſed to one for 
life, with remainder over, ſuch a limitation was void at common law, 
and the whole property veſted in the 2 to whom it was limited for 
life but the law is now ſettled that ſuch limitations over in a wi/l, or 
by way of truſt, are good. Fearne on Cont. Rem. 3d edit, $94: Terms 
for years may be intailed by executory deviſe, or by deed of truft, as 
effectually as eſtates of inheritance, if it is not attempted to render 
them unalienable beyond the duration of lives in being, and twenty- 
one years after z and perhaps in the caſe of a poſthumous child, a few 
months more; a limitation of time, not arbitrarily preſcribed by our 
courts of juſtice, but wiſely and reaſonably adopted in analogy to the 
caſe of freeholds of inheritance, which cannot be ſo limited by way of 

| Qqz | remainder 
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remainder as to poſtpone a complete bar of the intail by fine or recovery 
ſor a longer —— Vide note 5. 10 Hargr. edit, Co. Lit. 20. 4. Hl 
Sbep. Touch; 403. | | 7 
Choſe a Things in adio, as debts, and the like, although they are not grant. 

aQtion. able by deed in the lifetime of the party, yet they are deviſable by 
will. And therefore if the teſtator by his will gives any debt due to 
him on an obligation, or on a contract, or the like; this is a good de- 
viſe. And the thing deviſed may be had thus: the teſtator, if he pleaſe,, 
may make the legatary executor as to that debt z or if he does not, 
the legatary may ſue the executor in the ſpiritual court, or in ſome court 
of equity, and thereby compel the executor either to recover it hinifelf, 
and fo pay it to the legatary, or to give the legatary power to ſue for 
and recover it himſelf in the executor's name. But if it be ſuch x 
cauſe of action as is altogether wacertain, as where a man may have an 
aQtion-againfl another for taking away his goods, or to compel him to 
make an account, or the like; this is ſuch a cauſe of action as is not 
deviſable. Swinb. Part 3.45. Perk S511, 525, 
Poſſibilities And yet poſlibilities and incertainties are in divers caſes deviſable, 
and incer- And therefore if -one has money to be paid him on a mortgage, he may 
tainties, deviſe this money when it comes; as if I enfeoff a ſtranger of land, u 
condition that if he does not pay me twenty pounds ſuch a day, that [ 
may re-enter ; I may deviſe this twenty pounds, if it be paid, and the 
deviſe is good although it be made — the day of payment come. 
Perk. 5 527, Dyer 272 Picw. 520. 
And if a man be poſſeſſed of a term for years, and deviſes all the reſ- 
due of that term of years that ſhall be to come at the time of his death; 


this deviſe is good, and yet ſuch a grant by deed is void. Cbila's Caſe, 


17 Fac. B. R. 
But a mere poſſibility, and a thing altogether incertain, is no more 
deviſable by will than it is grantable by deed. Perk. $ 520, &c. 
Emble- Emblements, i. e. the corn that is ſown and growing upon a man's 
ments. ground at the time of his death, and which himſelf ſhould have reaped 
if he had lived to the harveſt (as in moſt caſes he ſhall where he ſows it) 
are deviſable. And therefore if a man has land in fee · ſimple, fee-tail, 
for life or years, and ſows it with corn, he may deviſe the corn at his 
death to whom he pleaſes z and yet if leſſee for q ears ſows his land ſo 
lictle while before his term expires, that it cannot be ripe before the end 
of the term, and he dies, he cannot deviſe this corn; for if he had lived 
he could not have reaped it after the end of the term. 


And by ſtatute 20 H. 3.c. 2. Widows may bequeath crops on their 


dowers, | 
Obligations, counterparts of leaſes and ſuch like things, are deviſa- 


——— ble; but in this caſe the deviſee cannot ſue upon the obligation in his 


t ris of 


es, & c. Own name, nor enter for the condition broken upon the leaſe if there be 


cauſe, but he may cancel, give, fell, or deliver up the obligation or 
counter-part of the obligor or leſſee, And whatſoever ſhall come to the 
Executor after the death of the teſtator as the right of his executorſhip, 
may be deviſed by the will of the teſtator. Perl. G 527. 
Things in he goods and chattels which a man has jointly with another are not 
jointenancy. deviſable, And therefore if there be two jointenants of goods or 
chattels, as where ſuch things are given to two, or two buy ſuch things 


together, and one of them deviſes his part to a ſtranger z this deviſe is 


void 


* iu 4.4 - ta — 
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tenant his executor, the will as to this is void, and he ſhall not be charged 
a3 executor for thoſe goods, but he ſhall have them altogether by right 
of ſurvivorſhip. Perk. F 526. Lit. F$ 287. Doct. & Stud. 167, | 
But an exception muſt be made of the goods and chattels of merchants 


and traders ; for the wares,. merchandizes, debts: or duties which they 


have as joint-merchants ſhall not ſurvive, but ſhall go to the executom 
of the deceaſed, per legem- mercatoriam, which is part of the law of 
this realm for the advancement of trade agd commerce, which is pr b 
publice ; for the rule is, that jus accreſcendi inter. mercatores pro — 
commercii lum non habet. Bac. Abr. Jointenants, (C). Vin. Abr. 
Jointenants, (B). 11 


II, inſomauch, that if in this caſe the teſtator makes the other join= - 


The goods and chattels which a man has in right of another are not Things in 
deviſable z and therefore an executor or adminiſtrator cannot deviſe the ®**r droit. 


s and chattels he has as executor or adminiſtrator, for ſuch a deviſe 
is void. However the executor may appoint an executor of the goods 
of the firſt teſtator, which the adminiſtrator cannot do; and of the pro- 
fits, that ariſe by the goods and chattels the executor or adminiſtrator 
has during the time of his adminiſtration, he may diſpoſe of. 


be devi 


goods and chattels 2 to other corporations by the mayors, bai- l. 


lifs, or heads thereof. H 


rator 3 | 
Fr And he goods and chattels that church-wardens have in right of the 
church, are not deviſable. Perk. $ 496, 498, 499. Dodd. & Stud. lib. 


2. c. 39. p. 224. 


525. Bro. Adnuniſtrator 7. Fits. Admini- 


The * and chattels belonging to colleges and hoſpitals may not Colleges 


ed by the wills of the maſters or governors thereof, nor the _— 


pi? 


All the chattels real that a man has in the right of his wife by her Baron and 


means, and all the obligations made to her dum ſola, or duting the time 
of coverture, and the chattels real or perſonal that his wife has as exe- 
cutrix to any other, are not deviſable by the teſtament of the huſband, 


' Perk. 8 560. Dot. S Stud. C. 7- P. 19. : : 
A man may ſell or diſpoſe of chattels real which he hath in right of 


his wife z and if he does not do ſo, and ſurvives the wife, they become 
abſolutely his own; but if he dies before his wife, without having made 
any diſpoſition, he cannot diſpoſe of them by will. Choſes in ation, 
which a man hath in right of his wife, he may reduce into poſſeſſion by 
receiving or recovering them at law; and if he does ſo, they become 
abſolutely his own, and he may bequeath them by will ; but if he dies 
before his wife, without having received or recovered them, they ſhall 
ſurvive to the wife. Co. Lit, 300. 4. 351. Vide further 2 Hach. Com, 


433. | 
A deviſe of lands purchaſed after making the will is not Ld. 
Roym, 438, Wes ge 
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- Miſtake or 
error in 
naming 


Of naming Things deviſed. 


All ſuch things as are deviſed muſt be properly named, or otheryife 
deſcribed, whereby the mind of the teſtator may be known; for if he 
errs in the name or ſubſtance of the thing deviſed, or if it be ſo incer. 
tainly deviſed and deſcribed, that it cannot be perceived what he intend, 
the deviſe is void. And therefore if one deviſes a piece of ground by 
the name of a meſſuage, except it be ſo called, the deviſe is void, And 
yet by the deviſe of the uſe, profit or occupation of land, the land itt i 
is well deviſed ; and by the deviſe of had : itſelf the reverſion there 
may be deviſed. But if one, intending to deviſe a horſe, deviſes an or; 
or, meaning to give gold, gives apparel ; theſe legacies are void, unleh 
his meaning appears by ſome circumſtances to be otherwiſe z as if ama 
has but one horſe, and he is called Arundel, and he deviſes his hot 
Buchephalz this legacy is good — And if a man gives all his n- 
ney in ſuch a cheſt, when in truth there is no money in that cheſt; 
ives to another the ten pounds which J. S. owes him, when in trut 

S. does not owe any ſuch money ; this deviſe is void, And yet i 
the deviſe be thus, vis. I give to A. B. ten pounds, and I will that the 
ſame be paid of the money I have in ſuch a cheſt, or of the money which 
ſuch a man owes me z the deviſe is good, although there be no money 
in the cheſt nor owing : and if one gives ten pounds remaining in ſuch 
a Cheſt, whereas in truth there is but five pounds in the cheſt ; the le. 
gacy is good for the five pounds. But error and miſtake in the quantity 
and quality of the thing deviſed, when the ſame for the ſubſtance c 
it is certain, does not hurt; and therefore if the teſtator, meaning to 
give the fourth part of his goods, gives one half; or meaning to gite 

y pounds, gives one hundred pounds, or e conver/o, meaning to give: 
2 gives a leſs quantity or ſum; the legacy is good, and the legatar 

all have as much as the teſtator did mean, If a man gives his whit 
berſe, when he has but one horſe, and that is Me] this is a good de- 
viſe of the horſe, Swinb, Part 7.c. 9. Plow. 525. Perk. 5 500. 

If the thing deviſed be under ſuch general words, that the mind «i 
the teſtator cannot be known by it, the deviſe is void; and thereforeil 
the teſtator ſays, I do bequeatt ſomething, or I bequeath a ſubſtance, ot! 
bequeath a bedy, or I bequeath, or the like; theſe are void for incertainty! 
ſoif he ſays, I do giae lands, or I do give goods, thele deviſes are void: 


and if the teſtator gives a hcr/-, an ox, a gold clan, or the like ine 


nitely ; the deviſe is good, although he has no ſuch thing. But if one 
deviſes thus, I give lead, money, wheat, cil, or the like, and does not 
ſay what quantity; this legacy is void for incertainty, er at leaſt the 
executor may deliver what quantity thereof he will, and that ſhall ſatisfy 


the legacy, Sepinb, Part 7. c. 19, 


Who may be a Deviſee or Legatee, | 


1 whoſoeyer may be a grantee may be a deviſee ot legatee j 
and ther efore, | | . 
A deviſe made to any perſon or perſons, male or female, children or 


ſtrangers, laymen or clerks, debtots gr creditors, inſantꝭ pr men of — 
| a 
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like, are good. Perk. $ 505, 510. Sinh. 222. 


A deviſe to an infant in the mother's womb at the time of the death 


of the teſtator, is void. Dyer 303, 304. Per Cur*. Mich. 13 Face 
B. R. | 4 


good, Terms de la Ley, tit. Dewiſe. For it is a rule, that the dewiſee 
muſt be capable of the thing deviſed at the time of the death of the deviſer ; 
if it be then to take effect in poſſeſſion ; or if it be a remainder, he muſt 
be capable of it at the time when the remainder {ball happen, or other- 
wiſe the deviſe is void. 9 Fac. B. R. n . 
The law is ſaid to be now clear, that a deviſe to an infant en wentre 
ſa mere, is good enough, though he be born after the death of the teſta- 
tor, and be ſhall take by way of executory de viſe when be is born, per 
North C. J. Freem. 2qgg Vide further Vin. Abr. Deviſe, (I 9). 
Godol. Orph. Leg. 102. 2 Abr. Infancy (C). Swinb 25 1. Fearne 
on Cont. Rem. 3d edit, 38 401, 425. þ as bs 
And a man may deviſe hi 
well as to any other. Lit. 5 168. 


Of naming the Deviſee or Legatee. 


A deviſee muſt be certainly named and deſcribed ; for if a deviſe be to 


a perſon altogether incertain, the deviſe is altogether void ; as if I give 


my land to my belt friend, or to my beſt friends; or to a vicar, and do not 
ſay what vicar, and no averment ; theſe are void deviſes, Mic. 19 Fac. 
B. R. Crumpe v. Bodie, | | | | 
If one has two ſons of one name called J. 5. and he deviſes to his ſon 
J. S. without any diſtinction; this is void for incertainty : but in this 
caſe perhaps an averment, which ſon is meant, may help. So if one 
gives to J. S. twenty pounds and there be two or more of that name z 
this deviſe is void ales it can be proved by ſomething which of them 
be meant. So if one in his will gives a legacy to a man incertain, and 
no ſuch man is to be found, and the meaning of the teſtator cannot be 


known z this deviſe is void for incertainty, And yet a deviſe to him 


who ſhall marry my daughter is good z and he who marries her in my 


lifetime, or after my death, ſhall have it. If a man deviſes any thing ad 


pais cauſas, as to the church, or to the poor, not expreſſiing what church 
or poor ; perhaps this is a good deviſe. So if a man gives twenty 
pounds to his kindred, it is ſaid this is a good deviſe, and that a reaſon- 
able expoſition ſhall be made thereof as near the teſtator's intent as ma 

be, aug. that thaſe in the next degree ſhall have it firſt, and then thoſs 


in the next degree to that ſhall have it afterwards ; and if it be a deviſe 


tothe kindred of another man, that they ſhall have it equally, Sed quære 
of this deviſe, for it ſeems altogether uncertain, 6 C. 68, Swinb, 293. 


294, 295, 296. _ | 
80 i þ 9 ives wp $, or F. D. twenty pounds, this is held a 


_ deviſe, although it is ſomewhat incertain, and the disjunRive be 


taken for a capulative, and ſo F. S. and 7. D. ſhall both * 


age, women ſole or covert, colleges, univerſities, corporations, or the 


Yet if it happens to be born before the teſtator's death, the deviſe * 
T, 


$ lands, goods or chattels to his own wife, as 
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this deviſe ʒ but if one of them be nearer of kin than the other, then it 
is ſaid he ſhall have it for his life, and the other afterwards. And i 
one deviſes twenty pounds to A. or B. which of them J. S. will appoint, 
this is good, 2 whom J. S. appoints ſhall have it. Swinb. Part 
g 2 if one deviſes to J. S. and his children; this is good and certain 

e hereby he and his children ſhall take the thing deviſed toge. 


oY 


Of the Deviſee's Capacity to take by the Nome whereby hk 


is deſcribed. 


The perſon to whom a deviſe is made muſt not only be capable, and 
certainly deſcribed and named, but he muſt alſo be capable by the name 
whereby the deviſe is made to him, or otherwiſe the deviſe is void ; az, 

If a deviſe be to the heirs of 4 §. 1. S. being living; it is void. 
And yet if lands or goods be deviſed to the executors of J. S. and 7 $, 
dies before the teſtator, and makes executors z this is a good deviſe to 
the executors. And if a man deviſes his land to F. S. for life, the te. 
mainder to the next of kin (or next of blood) of 7. S. this is a good 
deviſe of the remainder. And if a man deviſes goods to the pariſhioners 
of the pariſh of S. to the uſe of the church ; this is a good deviſe, and 
the church-wardens may recover it, And if a man deviſes eccle 
Sandi Audreæ de Holborn z this is a good deviſe to the parſon of that 
church. And if a man deviſes to the city of London, Univerſity of 
Oxford, or to Queen's College in Oxford; theſe are good deviſes, But 
if one deviſes to the commonalty of a guild, which 1s not incorporate, 
as to two of the middle men of the guild of the fraternity of the White- 
acres of London, or the like ; this deviſe is void. Fitz, Deviſe 27, 
Pha. 52 3. Perk, 509, 510. Bro. Corporation 58. a 

By the common law, every corporation had à capacity to purchaſe 
lands for themſelves and their ſucceſſors z but they are excepted out of 
the Statute of Wills; ſo that no deviſe of lands to a corporation b 
will is good, except for charitable uſes by ſtatute 43 Eliz. c. 4. whi 
exception is greatly narrowed by the ſtatute of ꝙ Geo. 2. c. 36. Vide 
Blackf?, Com. Vol. 1, P. 479. jth edit. 10 C. 30, Hob, 136, A de- 
viſe to a corporation for a charitable uſe operates in the nature of an 
appointment rather than a bequeſt, under the ſtatute 43 Elis. that ſtatute, 
—_ ſubſequent, is ſaid to ſupercede and repeal the Statute of Wills, 
32 H. 8. but the Stat. of Frauds, being ſubſequent to the ſtatute of 43 
Elis. renders it neceſſary that an appointment of lands to a charity by | 
will ſhould be atteſted by three witneſſes ; otherwiſe it is vojd, 1 P, 
Wrms, 249. | 


Of miſnaming the Deviſee, 


I the deviſee be capable, well named, and capable by that name, if 
his name be truly ſet down, yet if his name be not ſo, but miſtaken, 
the deyiſe is yoig. And therefore, If 
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If one intending to give twenty pounds to J. S. deviſes to J. . 

twenty pounds, this deviſe is void both to J. S. and J. M. except the 
perſon be certainly denoted and deſcribed by ſome other wr Bora corn 
as to J. V. the ſon of J. S. my landlord, or the like. So if one deviſes 
to the Abbot of St. Peter, when the foundation is the Abbot of St. 
Paul; this deviſe is void. And if one deviſes to a corporation, and there 
be none of that name at the time of the deviſe, nor during the life of 
the teſtator; this deviſe is void z and ſo if there be a college made 
after that name. Dyer 4. Perk. F. 505. Suinb. 289, 290, 
But if one deviſes a thing to the wife of J. S. and before the deviſor 
dies, and ſhe takes another huſband, and is called by another name z yet 
this deviſe is good. So if one gives a legacy to F. S. Dean of St. 
Paul's and the Chapter there, and their ſucceſſors, and before the death 
of the deviſor J. S. dies, and another is made Dean; this deviſe is good 
notwithſtanding this miſtake. Plow. 344. 


Of the Words of a Deviſe. 


The form of words in a deviſe is not at all regarded ; and therefore if 
one ſays, I give, inſtitute, deſire, appoint or will, that J. S. ſhall 
have my land, or that J. S. ſhall have twenty pounds, or let J. S. have 
my land or twenty pounds, all theſe deviſes are good. And if one 
deviſes that his feoffees of his land ſhall be ſeiſed of the land to the uſe 
of J. S. and his heirs, or to the uſe of J. S. and the heirs of his body ; 
or if ſuch a man deviſes that his feoffees ſhall make an eſtate of the land 
to J. S. and his heirs, or to him and the heirs of his body z this is a good 
deviſe of land in fee · ſimple or fee-tail. Swinb, Part 4. 5 4. Plau. 23. 
Dyer 23. : 

And * a man makes a feoffment of his land to the uſe of his laſt will;; 
and then deviſes that his feoffors ſhall be ſeiſed to the uſe of F. S. this is 
7 ood deviſe of the land per intentionem. Paſ. 9 Fac. Newman's 

aſe. 

And if I deviſe that J. S. ſhall have, hold and occupy my land for 

his life z this is a good deviſe of the land for his life, Plow. 546. 

4 C. 66. 8 Ce. 95. | | | 
If a man has a leaſe for years of land, and he deviſes his leaſe, or his 
term, or his farm, or the profits or occupation of the land z by any of 
theſe deviſes his whole leaſe and all his intereſt in the land is given as 
”_ a3 by any other form of words. Dyer 4, 122, 33, 128. Co. 83. 


42 
Direction in a will, that the heit ſhall renounce all his right in ſuch 
lands to a younger ſon, amounts to a deviſe, Id. Raym. 187. 


Of the Intent of making a Deviſe. 


The intent of making a deviſe ſhould be good; for deviſes to wicked 
ends or upon wicked conditions, as to the end that the deviſee ſhall kill 
a man, or becauſe he has killed a man, or the like, are void. And 
when the cauſe or motive is falſe, as becauſe one is my couſin, or he 
has lent me money, I deviſe to him twenty pounds, and he is not my 


couſin, or did not lend me money; theſe deviſes are void. Scwins. "% 
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Ms Lemme 


Of the Manner and Form of making Wills and Teflament, 
| and of Revocations of them. 


Firſt, Of naming an Executor. 


Tn making 2 will it is neceſſary that the form and order which 
the law preſcribes be obſerved in the diſpoſition. And therefore firf, 
There ſhould be an executor named in all wills of goods and chattles, 
and that the executor named be capable of the executorſhip; for this is 
ſaid to be the head and foundation of the will: for if there be never ſo 
many legacies given, and no executor made, this diſpoſition is but x 
codicil, and cannot properly be called a will or teſtament; for in this 
caſe the party dead is faid to die inteſtate, and the adminiſtration of 
his goods muſt be granted to the widow or the next of kin; whereg, 
on the other ſide, if an executor be appointed, although there be ng 
legacy given, yet this diſpoſition is and is properly ſaid to be a will. 
Swinb. 122. Bro. teſtament 20. 

Where no executor is named in a will, adminiſtration with the will 
annexed is uſually granted. - . 


Secondly, Where it muſt be in Writing, 


It a will be of lands or tenements, it muſt be in writing, and it muf 
be committed to writing at the time of making thereof; and it is not 
ſufficient that it be put in Writing after the death of the teſtator, be- 
ing firſt made by word of mouth only, for then it is but noncupative 
ſtill. But if the will be firſt made by words of mouth, and be after- 
wards written, and then brought to the teſtator, and he approves it for 
his will; or if the teſtator, when he declares his mind, appoints that the 
ſame ſball be written, and thereupon the ſame is written accordingly in 
the lifetime of the teſtator z theſe are good wills of land, and as good 
as if they be written at the firſt, If therefore one be very ſick, and ano- 
ther come to him and aſks him whether his wife ſhall: have his land? 
And he ſays, yes; and a clerk being preſent puts this in writing, with- 
out any precedent, commandment or ſubſequent allowance of the fick 
man ; this is no good will of the land. So if one declares his whole 
mind before witneſſes, and ſends for a notary to write it, and dies be- 
fore he comes, and he writes it after his death; this is no good will for 
his lands, but a good noncupative will for his goods and chattels, ex- 
cept he declares his mind to be, that it ſhall not be his will unle:s it be 
put in writing ; for then perhaps it may not be a good will for his goods 
and chattles. So if he that write the will cannot hear the party ſpeak, 
and another that doth ſtand by the ſick man tells him what he 1ays; 
in this caſe if there be none others preſent to prove that he feported the 
very words of the ſick man; this will be no good will of the land. 
But if a notary takes a direction from the fick man of his will, and after 
goes away and writes it, and then brings it again, and reads it to the 
teſtator, and he approves it; or if it be written from his mouth by 
the notary according to his mind, and his mind were to have it wm 
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altho? it be not ſhewed or read to him afterwards, theſe are good teſta- 


ments. So if the notary does only take certain rude notes or directions 


from the ſick man, which he agrees to, and they be afterwards written 


fair in bis lifetime, and not ſhewed to him again, or not written fair un- 


til after his death; theſe are good wills of lands. If a ſick man bids 
a notary make a will of his 9 
notary makes a deviſe of it after his own mind; this is no good will ; 
and yet if it be after read unto and approved by the teſtator, it may be 
And ſo if a will be found written in the teſtator's houſe, and 
not known by whom, and it be read unto and approved by the teſ- 
tator ; this is not a good will in writing for lands and goods, Star. 85 
S 34. H. 8. Perk. J. 476, 477. Dyer 72. Plow. 345. 4 Co. 60. 


er . 


27 65 of lands before the ſtatute of uſes might, and lands and tene- 
ments deviſeable by cuſtom, and goods and chattels, may be diſpoſed 


by word without writing, and ſuch wills of ſuch things ſo are 


ood. 
: But now by the ſtatute of frauds and perjuries, 29 Car. 2. c. 3. F. 5. 


All deviſes and bequeſts of any lands or tenements deviſable ſhall be in 
writing, and ſigned by the party deviſing ' the ſame, or by ſome other 

on in his preſence, and by his exprels directions, and ſhall be aiteſt- 
ed and ſubſcribed in the preſence of the ſaid deviſor, by three or four 


credible witneſſes, or elſe they ſhall te utterly void and of none 


effect. 


ments, or any clauſe thereof, ſhall be revocable, other than by. ſome 
other will or codicil in writing, or other writing declaring the ſame, 
or by burning, cancelling, tearing or obliterating the ſame by the teſ- 
tator himſelf, or in his preſence, and by his directions and conſent : but 
all ſuch deviſes and bequeſts ſhall remain in force until the ſame be 
burnt, Oc. in manner aforeſaid, or unleſs the ſame be altered by ſome 
other will or codicil in writing, or other writing of the deviſor, ſigned 
in the preſence of three or four witneſſes, declaring the ſame, 

But if jt be a teſtament of chatte/s only, and be written in the teſ- 
tator*'s own hand, although it has neither his name nor ſeal to it, nor 
any witneſſes preſent at its publication, yet it is a good will, if there 
is a ſufficient proof of its being his hand writing. 2 Blackft. Com. 501, 
Gilb, Rep. 260. Godel Orp. Leg. 66. 855 

See of noncupative wills, 


Thirdly, On what, and in what Hand and Language a Will may be 


written, 


It is not material in what matter or Huf, whether in paper or parch- 
ment, nor in what language, whether in Latin, French, or any other 


tongue, nor in what hand or letters, whether in ſecretary hand, roman 


hand or court hand, or in any other hand, a will be written, fo that it 
be fair and legible, that it may be read and underſtood ; neither* is it 
material whether the ſame be written at large, or by notes or charaQters, 


uſual or unuſual, as XXs, for twenty ſbillings, or when the figure 2 is 
| uſed 


but does not tell him how, and the 


And by F. 6. No deviſe in writing of lands, tenements or heredita- 


Kinds of Deeds. | 


' uled inſtead of the letter 4, if it be uſual in the teſtator's writing, ot 
the like, for the will is good notwithſtanding. So alſo if ſome word 
be omitted, or ſentences improper uſed, when the intent and meani 
is apparent ;; as where a man ſays, I make my wife of this my laſt wi 
and teſtament, leaving out the word executrix, yet the will is good, and 
this ſhall be underſtqod : but if it be ſo done as it cannot be read, or by 
reading the mind of the teſtator cannot be known, then the will i 
void, and of no force. In the like manner as a nuncupative will js 
when the words ſpoken are ſo ambiguous, obſcure and uncertain, that 

thereby the meaning of the teſtator cannot be known or underſtood. 
Spin, Part. 4. f 25, 26. 


Fourthly, Of the Teſtator”s Sealing and Subſcribing his Name, 


Where writing is needful, (as in the caſe of diſpoſition of land it is) 
there ſealing the will, or ſubſcribing the teſtator's name, formerly was 
not neceſſary. And therefore if a man by himſelf or another made a will 
of his land, and did not put his ſeal or name to it, if he agreed to it, 
this was a ſufficient will. Perk. $ 476, 477- | 
But it was held by Parker C. B. and Barons Clive and Smythe in the 
caſe of Smith v. Evans, 1 Will. Rep. Part 1. p. 313. contrary to the 
opinion of North, Windbam, and Charlton, in Lemaime v. Stanley. 3 Lev 


1. That ſealing a will is not a ſufficient ſigning within the ſtatute of 


frauds and perjuries. 
'Fifthly, Of Interruption in the making a Vill. 


If whilſt the teſtator is mb will, and whilſt he intends to pro- 
ceed farther at that time, either by adding, diminiſhing or altering, he 
be ſuddenly ſtricken with ſickneſs, or inſanity of mind, whereby he can- 
not proceed, but gives over in the midſt, and ſo he dies; it ſeems in 
this caſe the whole will is void. And yet if a man begins his will, and 
males perfect deviſes to one, and then of himſelf he gives over till an- 
other time ; or if a man makes a perfect deviſe to one, and then dies 
before he can make any deviſe to any others ; it ſeems theſe are good 
wills for as much as is done. And therefore it is ſaid, if one commands 
another to make his will, and by it to deviſe Whiteacre to J. S. and his 
heirs, and Blackacre to J. V. and his heirs, and he writes the deviſe 
to J. S. and his ieirs, and the teſtator dies before he can write the de- 
viſe to F. N. and his heirs ; this is a good deviſe to J. S. but a void 
deviſe to J. V. and his heirs. But if a man bid the notary write a de- 
viſe of his land to J. S. upon condition, and the notary writes a deviſe 
of S. but the teſtator dies before he can write the condition; in this 
caſe the whole deviſe is void. Swinb. 6. Part 7. 10. 3 G. gt, 
But a man may if he pleaſes make a will of part of kis goods, and 
dic inteſtate for ho reſt, and the diſpoſition which he makes good for ſo 
much, Swinb. 188. | 


Sixthly, 


— 
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Sixthly, Of the Proof of a Will. 


The laſt thing required to the perfeQion of a will, is the proof of it 
for if it be never ſo well made, and be in truth the will of the teſtator, 
yet if it cannot be by proof made to appear ſo, it is but a void will, 
and of no force at all. 5 

And therefore as to this obſerve theſe things: 

Firſt, That a nuncupative will muſt be 2 by two (now by Stat. 
29 Car. 2. there muſt be three) witneſſes at the leaſt, and thoſe muſt be 
ſuch as are without exception, ON 

By ſtatute 4 Hun. c. 16. J. 14. it is declared, that all ſuch witneſſes 
23 are and ought to be allowed to be good witneſſes upon trials at law, 
by the laws and cuſtoms of this realm, ſhall be deemed good witneſſes 
to prove any nuncupative will, or any thing relating thereto. 

Secondly, A written will, when it is written with the teſtator's own 
hand, proves and approves itſelf, and therefore needs not the help of 
— to prove it. And for this cauſe, if a man's will be found writ- 
ten fair and perfect with his own hand after his death, although it be 
not ſubſcribed with his name, ſealed with his ſeal, or have, any wit- 
neſſes to it, if it be known or can be proved his hand, it is held to be 
a good teſtament, and a ſufficient proof of itſelf; but if it be ſealed 
with his ſeal, and ſubſcribed with the name of the teſtator, and can be 
proved by witneſſes, it is the more authentic. And when it is found. 
amongſt the choiceſt evidences of the teſtator, or faſt locked up in a 
ſafe place, it is the more eſteemed ; for if it be written in another hand, 
and the teſtator's hand and ſeal, or one of them, not to it, altho' it be 
found in ſuch a place as before, yet ſome proof will be expected of it 
further by witneſſes in that caſe z and if a writing be found under the 
teſtacor's own hand, yet if it be but a ſcribbling writing, written copy- 
wiſe, with a gfeat Site between every line, without any date, in 
ſtrange characters, with many interlineations, and lying amongſt his 
void papers, or the like; this will not be eſteemed a ſufficient will, nor 
a rod proof of it; but it ſhall be accounted rather a draught or image 
of the teſtator's will, for a direction to him after to make his will by; 
and yet if it can be proved that the teſta tor did declare himſelf that this 
ſhould be his will, this will be a good will, and a good proof of it. 

[birdly, If it be proved that the teilator ſaid his teſtament was in 
ſuch a ſchedule in the hands of J. S. and J. S. produces a. writing de- 
poling it to be the ſame; this is a ſufficient proof: but if he ſays withal, 
tit written with his own hand; then it ſeems ſome other proof, as by 
comparing hands, or the like, that it is his hand wherein it is written, 
wul be expected. | "a 

Feurthl;, If the witneſſes will prove the writing produced to be the 
laſt will of the teſtator, or that he ſaid it was, or it ſhould be his laſt 
will, or that it was the ſame writing that was ſhewed to them, and 
whereunto they are witnefſes z although they never heard it read, or ſet 
their hands to it, it is a ſafficient proof. Stvinb. Part. 7. H 13. Part 4. 


925. | 
Fiſtbly, 


” 
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Fifthly, All perſons male and female, rich and poor, are eſteemed 
competent witneſſes to prove a will, ſave only ſuch as are infamous, zz 

jured perſons, and the like, and ſuch as want underſtanding and 
judgment, as children, infants, and the like, and ſuch as are preſumed 
to bear affection, as kindred, tenants, ſervants and the like. A legatee 
is reputed a competent witneſs to prove any part of the will but his own 
legacy, or to prove any thing againſt himſelf touching his own legacy, 
but not otherwiſe. And therefore where there are two witneſſes of x 


will whercin either of them have ſomewhat bequeathed unto himſelf; 


this will cannot be ſuffictently proved for thoſe legacies, but for the reſt 


of the will it may be ſufficiently proved. 


Sixthly, Where there is no queition nor oppoſition moved or had about 
or againſt a will, there the oath of the. executor alone is eſteemed x 
ſufficient proof of it, and in that caſe regularly no other proof is te- 
quired. And where more proof is neceſſary, as in the caſes before, it 
is in the diſcretion of the ordinary what proof to admit and allow ; and 
thoſe witneſſes for number, nature and quality, or that other proof that 
he deems and accepts for ſufficient, is ſufficient ; and the will ſo 
proved by ſuch witneſſes, or other proof, is ſufficiently proved. Stwinb, 
Fart 4. F 21. | =: | 

My advice to all who have lands, Lord Cote ſays, is, That you take 
care, by the adviſe of learned counſel, by act executed, to make aſſur- 
ances of your lands according to your true intent, in full health and 
memory, to which aſſurances you may add ſuch conditions, or proviſo 
of revocation, as you pleaſe. For (/ he) I find great doubts and 
controverſies daily ariſe on deviſes made by laſt wills, fometimes in teſ- 
pet of tenures of lands, ſometimes by pretences of revocations, which 
may be made eaſily by word, (but now revications muſt be in writing by 
the flatute of frands ) alſo in reſpect of obſcure and in ſenſible words, and 
repugnant ſentences, the will being made in haſte : and ſome pretend that 
the teſtator, in reſpect of extreme pain, was non compos mentis, and di- 
vers Other ſcruples and queſtions are moved upon wills. 

But it you pleaſe to device your lands by will; 

Firfl, Make it by good advice in your perfect memory, and inform 
your counſel truly of the eſtates and tenures of your land. 

Secendly, If your will concerns inheritance, make it indented, and 
leave one part with a fliend, leſt after your death it be ſuppretfed. _ 

Thiruly At the time of the publication of the will call credible wit- 
neſſes to ſubſcribe their names to it. Note; By the ſtatute of frauds, 


* there mult be three or four witnelſes to a will of lands or tenements.” 


Ferthly, Let the will be written with one and the ſame hand, and in 
one and the ſame parchment, for tear of alteration, addition or diminu- 
tion. : 
 Fifthly, Let the hand and ſeal of the deviſor be ſet to it. 

Sixthly, If it be in ſeveral parts, let his hand and ſeal be put, and J 
the names of the witneſſes ſubſeribed to each part. 

Sewentbly, If there be any interlining or raſure in the will, let 3 
memorandum be made to it, 

Eighthly, If you made any revocation of your will, or of any part 
of it, make it in writing, by good advice. 3 Ce. 36. 4. 6. It mi be 
an writing by the ſtatute of frauds. 


To 


art 


o 


"7a 


To which may be added, that if the will be made of lands or 9 
ments in Vorkſhire or Middleſex, take care it be regiſtred in due time. 


Witneſſes examined to prove the teſtator's intent. 2 Ld. Raym. 1326. 
The probate of a will cannot be controverted at common law. Ld. 


Raym. 262. 


Where 2 probate of the regiſter's book may be evidence of a laſt 


will concerning lands. "Ld. Raym. 731, 732, 744. 
Proof of a will cannot be made againſt a man by confeſſion of his 


own witneſs. 730. 


A recital of a will in a copyhold admittance is evidence againſt any 


but the heir. ILA. Raym. a. : | 

If the probate or regiſter of a will be evidence to prove a pedigree. 
Ld. Raym. 744 | 

One of the ſubſcribing witneſſes to the atteſtation of a will, having 
an annuity deviſed to his wife, held not to be a credible witneſs within 
the ſtatute. 2 Stra. wh * 

Parol * not admitted to determine the conſtruction of a will. 
2 Stra. 1261. | | 

Executor may be ſued for a legacy where he proves the will, though 
he does not live in that dioceſe. - 2 Stra. 847. | 


By the ſtatute of 25th Ges. 2. c. 6. for putting an end to doubts and 


queſtions relating to the atteſtation of wills and codicils, concerning real 
eſtates, it is enacted that beneficial deviſes, legacies, eſtates, &c, given 
to any perſon who ſhall atteſt the execution of a will or codicil after the 


24th of June 1752, ſhall be void, and ſuch perſon ſhall not be admit- 


ted a witneſs to the execution of ſuch will or codicil. That where lands 
are charged by will or codicil with debts, any creditor whoſe debt is ſo 
charged, who ſhall atteſt the execution, ſhall be a good witneſs, That 
a legatee who atteſted the execution, and who has been paid, or has 
accepted or releaſed, or has refuſed to accept his legacy, upon tender 
thereof, ſuch legatee ſhall be a witneſs. Vide fully as to the operation 
of this ſtatute. Blackft, Com. v. 2. 37). Windham v. Cherwyn, 
1 Burr, 414. | | | 


Of Nuncupative Wills. 


See before concerning the Kinds of Wills. 


By Stat 29 Car. 2. c. 3. $ 19. For the prevention of fraudulent 
praQtices, it is enaQted, | 

1. That no nuncupative will ſhall be good, where the eſtate thereby 
bequeathed ſhall exceed the value of thirty pounds, that is not proved 


by the oaths of three witneſſes (at the leaſt) that were preſent at the 


making thereof. (And by the Stat. 4 Ann. c. 16. f 14. it is declared, 
* That all ſuch witneſſes as are and ought to be allowed to be good 
* witneſſes upon trials at law, by the laws and cuſtoms of this realm, 
"* ſhall be deemed good witneſſes to prove any nuncupative.will, or any 
thing relating thereunto).” 
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Kinds of Deeds. 
Nor unlefs ſuch nuncupative will were made in the time of the lag 
ſickneſs of the deceaſed, and in the houſe of his or their habitation or 
dwelling, or where he or ſhe has been teſident for ten days, or more, 
next before the making of ſuch will, except where ſuch perſon was ur. 
prized or taken ſick, being from his own home, and died befote he te. 
turned to the place of his or her dwelling. . 
20. That after ſix months paſſed after the ſpeaking of the pretended 
teſtamentary words, no teſtimony ſhall be received to prove any will 
nuncupative, except the ſaid teſtimony, or the ſubſtance thereof, were 
committed to writing within ſix days after the 3 of the ſaid will. 
$ 21. That no letters teſtamentaty, or probate of any nancupatiye 
will, ſhall paſs the ſeal of any court, till fourteen days at the leaſt after 
the deceaſe of the teſtator be fully expired ; nor ſhall any nuncupative 
will be at any time received to be proved, unleſs procels have firſt iſſued 
to call in the widow, or next of kindred to the deceaſed, to the end they 
may conteſt the ſame, if they pleaſe. | 
$ 22.. That no will in writing concerning any goods or chattels, or 
rſonal eſtate, ſhall be repealed ; nor ſhall any, clauſe, deviſe or bequeſt 
erein, be altered or changed by any words, or will by word of mouth 
only, except the ſame be in the life of the teſtator committed to writing, 
and after the writing thereof read unto the teſtator, and allowed by hin, 
and proved to be ſo done by three witneſſes at the leaſt. 
$ +23. Provided that any ſoldier in actual military ſervice, or any 
mariner or ſeaman being at ſea, may diſpoſe of his moveables, wages and 
perſonal eſtate, as before the making of this act. 


Vide further 2 Black?. Cam. 501. Com. Dig. Deviſe (C). Bac. Ah, 
Will, (D 2.) Vide alſo Titles AdminisTrRATORS and Ex ER cron; 


poſt. 


Of fraudulent, forged, void and voidable 
Deeds and Wills. 


Of void Deeds in general. 


OME deeds are void from the beginning, and never take effect; and 
among{t theſe ſome are abſolutely void, and void againſt all perſons; f 
and ſome are void to ſome purpoſes, and againſt ſome perſons ſome | 
alſo that are net waid from the beginning, are notwithſtanding voidable, , 
and that ſometimes by the party himſelf who made them, or any others, n 
and ſometimes by others, and not by himſelf; and ſome deeds are good 
in their firſt creation, and well made at the firſt, but become void by 
ſome matter ex poſt fade; and this may be either by an extrajudicial 
act, as taſure, or the like; or by a judicial act, i. e. when by ſentence 
of a court a deed is damned and made void, which is called a vf of 
the deed. | | 
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; Kinds of Deeds. | 


Deeds obtained by M: enace, Dureſs or 
falſe Suggeſtions. 


end; for 1 a deed have all the qualities of a good deed, vis. 
at it be well made, read, ſealed and delivered, yet it may be void, 
at leaſt voidable for other cauſesz as when it is either unjuſtly gotten 
obtained, or corruptly, in purſuit and execution of ſome diſhoneſt 
,reement, or to a diſhoneſt end or purpoſe made. | 

= A deed whether it be a feoffment, gift, grant, leaſe, releaſe, confirma- 
Won or obligation, that is made or obtained by menace or dureſs, 7. e. 
hen one threatens another to kill or maim him if he will not make 
Wn ſuch a deed, or impriſons another till he makes him ſuch a deed, 


rough fear to avoid danger, is void, and will not bind him that made 
nor avail him to whom it is made. 2 Co. 9. Perk. 5 16. Dyer 
4 45 Ed. 3 6. ; 

n which reſpe& obſerve theſe things: 

Hie, That there be ſome threatning of life or member, or impriſon- 
ent, or ſome impriſonment or beating itſelf z for if it be only a threat- 
Wing to take away goods, or to burn a houſe, or the taking and keep- 
Na of a man's goods, or the like; this will not make the deed made 
pon that occaſion to be per dureſſe. 

Secondly, It muſt be a threatning or impriſonment of the party himſelf, 
r of his wife, that makes the deed void; for if it be a threatning, beat- 
g or impriſonment of any other beſides the party himſelf that makes 
he deed, or his wife; this will not make the deed to be per dureſſe. 

Thirdly, The threatning, beating or impriſonment, muſt be to this 
nd, and hereupon the deed muſt be made, for otherwiſe the deed ſhall 
ot be ſaid to be by dureſs : as for example, If four threaten one to im- 
Priſon him if he will not ſeal a deed to one of them four, and he does 
eal it; this deed is got by dureſs, and therefore void. And if one 
hreatens a man to kill him unleſs he will ſeal a deed to him and three 
chers, and he does ſo; this is void as to all the four; for if one threat- 
ns another to kill or maim him if he will not ſeal a deed to a ſtranger, 
nd he thereupon does ſo; this is as much void as if it were to the party 
bimſelf, If one threatens to kill, wound or impriſon me, to make me 
wear or promiſe to ſeal ſuch a deed, and afterwards at another time and 
n another place, when I am at liberty, I do it accordingly, or impriſons 
ve till I make the deed this is made by dureſs and void. If I bein 
priſon at one man's ſuit, and then another man cauſes me to be uſed 
note ſeverely in priſon to compel me to make him ſome deed, which 1 
do thereupon make to him z this deed is gotten by dureſs, and therefore 
od. But if I be impriſoned at one man's ſuit, (be the cauſe juſt or 
ot) and being in priſon I make an obligation, or any other deed, to a 
rd man ; this ſhall not be ſaid to be by dureſs, but is a good deed. 


ater upon my land, kill or wound my father, mother, brother, ſiſter, 
friend, or imptiſons any of them, and thereupon I ſeal a deed ; this 
Vor. Ill.—Paxrt I. E-- 7-5 is 


T is neceſſary that a deed have a good foundation, and be to a good 


d thereupon he makes the deed ; a deed thus obtained by force, and 


do if one threatens to take away my goods, burn or break my houle, 
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Kinds of Deeds.. 2 


ſeal the deed he will kill me, and thereupon I ſeal. the deed ; this is ; 


Of Deeds made or concealed by Callufien o 


any truſt expreſſed or implied ; and good conſiderations are ſet down Jn 


is good and ſhall bind me, So if one diſtrains my beaſts, or compels ne 
to ſeal a deed; this is good, and ſhall bind me. So if one diftraing 
my beaſts, or compels me to ſeal a deed, and will not deliver then 
unleſs I do ſo, and threatens me that if I take the beaſts again and no 


ood deed, and ſhall bind me. If I be arreſted upon good cauſe, aud 
ing in priſon, or under arreſt, I make an obligation, feoffment, ot 
any other deed to him at whoſe ſuit I am arreſted, for m 
ment, and to make him ſatisfaction: this ſhall not be ſaid to be h/ 
dureſs, but is good, and-ſball bind me: and therefore if auditors in 2 
account commit an accomptant to priſon, and then he makes an obligz. 
tion to his maſter for the arrearages; this is good. And if one in — 
for felony grants a reverſion of lands to another to help him out of his 
trouble; this is a good grant. But this ſhould be before convidtion, fy 
after the reverſion is 1 = If 4. and B. enter into an obligation 
upon the threatning of B. only; this is a good obligation by A. who hy 
not threatned. Bro. Dureſſe in toto. 9 H. 7. 25. 21 Ed. 4. 13. 

And if one makes an obligation by dureſs, and after being at large 
takes a defeaſance upon it; this makes the obligation good again, and 
the obligee is concluded to ſay it was by dureſs. Bro. Dafeaſance 17, 

There is a diverſity between a deed and a will gained from a weak 
man, and upon a miſrepreſentation, in regard equity will ſet aſide the 
deed, but not the will. 8 Pp N 

Where there is either ſuppreſſio deri, or ſuggeſtio falſi, it is a 
reaſon to ſet aſide any grant or releaſe, Will. 240. Py 
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Fraud. 


In general. 
r is evidence of a fraud when there is no proof that any inſtruQions 


were given for preparing the deed by the grantor, or when the deed 
was not read to him, 2 Hl. 203. | 


To deceive Purchaſers. 
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A deed or grant of any thing, made with intent on purpoſe to deceive 
and defraud one that wall afterwards buy the ſame thing, is void. 

For it is to this purpoſe provided by a ſtatute law, (27 Elis. c. 4. 
That all fraudulent conveyances of land, or oy rent or profit out of it 
for money, or any good conſideration of the fruit and effe& of their 
purchaſe, ſhall be void againſt ſuch purchaſors for ſo much as they buy, 
and againſt all others that come in by or under them z but all ſuch con- 
veyances as are made bona fide, and upon good conſideration, are not to 
be accounted fraudulent, 3 

For the better underſtanding of which ſtatute, and the law in theſe 
caſes, obſerve, | ; 

That conveyances bona fide are oppoſed to ſuch as are upon and with 


C 


.. ĩͤ - 
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de flatute to diſtinguiſh from ſuch as are not valuable, as nature, blood, 
and the like. If one conveys land with a preſent or future power 
rerocation or alteration at the will of him that conveys it q this ſhall be 
aid a fraudulent conveyance as againſt him that ſhall afterwards purchaſe 
his land. So that if one conveys his lands to the uſe of himſelf for 
life, and after to the uſe of divers of his blood, with a future power z 
as after the death of H. or after ſuch a day to revoke it, and before the 
day he ſells this land to a ſtranger for a valuable conſideration z in this 
caſe the firſt deed ſhall be ſaid to be fraudulent and void as to him that 
ſhall purchaſe the land, and ſhall not do him any hurt. 3 Co. 31. 

And if one conveys land with ſuch a power of reyocation, and after 
with an intent to defraud a purchaſor, makes a feoffment to a ſtranger 
to extinguiſh the power, and after ſells the land for valuable conſidera- 
tions to a ſtranger ; in this caſe both the firſt and ſecond deeds as to the 
purchaſor ſhall be ſaid to be fraudulent, and therefore void, 3 Co. 8a, 


83. 25 

1 if there be grandfather, father and ſon, and the grandfather makes 
a leaſe for one hundred years to the father, and the father, to prevent 
the drowning of the leaſe by the deſcent of the reverſion to him, aſſigns 
over the leaſe to certain friends of his, to the uſe of his ſon an infant, 
under pretence to pay debts z the grandfather dies, the father continues 
the occupation of the land, and makes eſtates, and does all acts as owner 
of the land; the ſon pays no debts, and the aſſignment (although divers 
perſons of quality were named aſſignees) was delivered to one of the 
aſſigns. of mean eſtate in private, and after the father ſells the land for 
valuable conſideration z in this caſe the aſſignment ſhall be taken to be 
fraudulent, and void as to the purchaſor. And if the father makes a 
fraudulent conveyance, and after continues the occupation of the land, 
and it deſcends to the ſon after the father's death, and he ſells it for a 
valuable conſideration : in this caſe the purchaſor may avoid the convey- 
ance made by his father as well as if it had been made by the ſon him- 
ſelf, and that whether the ſon be privy to the conveyance made by the 
father or not. And if a fraudulent conveyance be made to the King, 
yet it is void as to a purchaſor, as if it were made to a common perſon. 
And therefore if there be tenant in tail, the remainder in tail or in & and 
he in the remainder perceiving the tenant in tail intends to ſell the land, 
and bar him by a common recovery, ſells his remainder by deed inrolled 
to the King, and after the tenant in tail ſells the land by common reco- 
very for good conſiderations z in this caſe the purchaſor ſhall avoid the 
deed to the King, 6 Co. 72, ; | 

f there be a leaſe for years, and the leſſor makes a fraudulent conveys 

12 in fee, and then for good conſideration makes another leaſe, to 
, begin at the end of the former leaſez this conveyance ſhall be void as to 
the ſecond leſſee. M. 4 Fac. Cyibel and Bart's Caſe, | | 

And if A. makes a leaſe to E. for years upon good conſiderations, and 
after he makes another leaſe to C. of the ſame thing for the ſame term, 
to e begin at the ſame time, upon good and valuable conſideration ; and 

J. does not diſcover this, but drives this bargain with C. and is witneſs 
fe 0 this ſecond leaſe, and the firſt leaſe is not excepted in the ſecond 
_ the firſt leaſe ſhall be void as to C. Fer two Juſt, H. 18, fac, 
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der annum, but ſubject to a ſmall Mortgage, and A. being very poor, 
was inveigled to ſell it for eighty pounds. 


F ; 


Kinds of Deeds. 2 


And in all theſe and ſuch like cafes, although the purchaſor, befare 
he makes his bargain, bas notice of the fraudulent conveyance, yet.ſhall | 
he avoid it 38 if he were ignorant of it; but ſuch conveyances aud 
deeds made as before ſhall never be ſaid to be fraudulent and void x 
againſt him that ſhall have the thing afterwards, if he does not give 2 
valuable conſideration for it. And therefore if one makes à leaſe that 
would be fraudulent and void as to ſuch a purchaſor to A. and atter make 
another leaſe bona fide to B. but without any rent or fine given for it; ig 
this caſe the firſt leaſe ſball not be ſaid to be fraudulent as againſt the ſe- 
cond leſſee, and therefore not void. So if one covenants for the ad. 
vancement of his heirs-male, ©. to levy a fine of land by a day, to 
the uſe of himſelf for life, and after of his iſſue- male; and before the 
day he makes a fraudulent leaſe for many years on purpoſe, and after be 
levies a fine accordingly ; the leaſe is good, and not fraudulent by thi 
ſtatute as againſt the iffue in tail. So if a man, who is ſomewhat fooli 
and given to waſte, be perſuaded to ſettle his lands upon ſome of hy 
gend, on purpoſe to maintain himſelf with it; and after ſome of bi 
lewd companions inveigle him, and get him for a fmall ſum of money to 
convey it to them; in this caſe the conveyance firſt made ſhall not be 
faid to be fraudulent as againſt theſe purchaſors, and therefore it is good 
againſt them. 5 Ca. 60. 3 Ce. 83. 

And if one who has a term of fixty years, if he lives ſo long, maln 
it away, and then he forges a leaſe for ninety years abſolutely, and 
after by indenture reciting this forged leaſe, for valuable and good con- 
fideration bargains and ſells this forged. leaſe, and all his intereſt in the 
land to J. S. the firſt leaſe is not void, and the purchaſor ſhall have 
nothing but the forged leaſe. Co. Lit. 3. | 

All voluntary conveyances. are 32 facie to be looked upon # 
fraudulent againſt purchaſors, unleſs the contrary be made appear. ( 
Cha. 100, 216. See Abr. Ca. Eg. 23. 

A. had a houſe deſcended to him, which was let at ſixty-four pounds 


Though the bargain wa 
not à fair one, yet, as it was not attended with ſtrong badges of fraud, 
the court would grant no relief againſt it. Abr. Ca. Eg. 170. 


To defraud Creditors. 


A deed alſo made of any thing with an intent and on purpoſe todeceive 
and defeat creditors of their juſt debts and duties, is void alſo as againfi 
ſuch perſons ; for it is provided to this purpoſe by other ſtatutes, (3 H. 
7-0. 4 2 K. 2 flat, 2. c. 3. 13 Eliz. c. 5.) that all feoffments, gifts, 
grants, alienations, bargains and conveyances of lands, tenements, he- 
reditaments, goods and chattels, or any rent, profit or commodity out 
of land, made by fraud or colluſion of truſt to him that made the ſame, 
or otherwiſe, with intent to hinder and delay, or put off or put by cre- 
ditors or others of their juſt and lawful actions, - ſuits, debts, accompts, 
damages, penalties, forfeitures, heriots, mortuaries or reljefs, ſhall be 
void as againſt them to whom ſuch thing ſhall belong, and he may reco- 
ver the thing notwithſtanding ; but all tuch as are made bona fide, and 
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ſtatute. 


etyed, | | | Vat 
oe” 2 man a little before his death makes a conveyance of his land to 
his children or friends of his blobd, with 4 ptoyiſo to make it void at 
his pleaſure, and he takes the profits of it as his own, of makes a cons 
veyante of it to friends, to the intent = ſhall not be ſubject to the 
payment of his debts, having bound himſelf and his heirs by any ſpeci= 
alty, or to the intent that à warranty and aſſets ſhall not bind his fon fot 
other land, or the like; in this caſe the conveyance ſhall be void as to 
them that ſhould have relief upon this land by deſcent, and eſpecially 
when the conveyance is made after the ſuits begun; and more eſpecially 
when any judgment - is had upon the fuits againſt him that makes the 
deed ; ſo alſo is the law for goods. 5 Co: 60. 3 Cy. 92. Dyer 


And therefore if one be indebted to A. in twenty pounds and to B. in 

forty pounds, and be poſſeſſed of goods to the value of twenty pounds; 
and 54 ſues the debtor for his twenty pounds, and, hangin this ſuits 
the debtor ſecretly makes a genetal deed of gift of all his chattels feal 
and perſonal to BY, in ſatis faction of his debt, and yet continues the oc- 
cupation, and uſes the goods as his own, and after A. gets judgment and 
execution; in this caſe the deed of gift to B. is fraudulent, , and there 
fore void as againſt 4. 80 if in this cafe he gives all his goods to J. in 
ſatisfaction of his debt, and before any ſuit begun by A. with an expreſs 
or implicit truſt, as to the intent that B. ſhall be favourable to the 
debtor, or that if the debtot provides the money, that he ſhall have his 
goods again; or that he hall ſuffer the debtor to enjoy and uſe the 
oods, and pay him 25 he can: in theſe and the like caſes the deeds ſhall 
be ſaid to be fraudulent and void ; for howfoever it be made upon good 
conſideration, yet it is not made bona fie. So if one in conſideration 
df natural affection, of for ho conſideration, gives all his goods to his 
child or couſin Sanna fide 5 this ſhall be a void deed as to the creditors; 
et fic de fimilibus, So if one gives all his goods and chattels to his exe- 
cutor in his life-time by deed or gift ; this ſhall be ſaid to be fraudalent, 
and ſhall be void as to creditors; and although thoſe to whom the 
fraudulent deed is made may know nothing of the fraud, yet is the 
deed fraudulent in that caſe alſo, as well as where they are privity to it, 
3 Co. 80, 8 3. Bro. Dane 20. Plow, 54, 

If after a commiſſion of bankruptcy be ſued out, the debtor makes a 
deed of gift of all his goods to one of his creditors in ſatisfaction of his 
debt; in this caſe the Seed ſhall be void, as againſt the reſt of the credi- 
tors, and as to the commiſſioners, and they may order it with the reſt 
of the eſtate notwithitanding. 2 Co. 25, 8 

But if A. bona fide, and for a valuable conſideration, mortgages his 
land whereof he has a term of years to B. upon condition that if he 
repays the money to B. a year after, that he ſhall re- enter; and B, 
covenants with 4, that he ſhall take the profits of it until the time, Sc. 
4. does dot pay the money, and B, hoping that he will pay it in time, 
ſuffers him to continue in poſſeſſion, and take the profits of it two or 
three years after, and in the interim judgment is had againſt A. upon a 
Lond and execution awarded; in this caſe execution ſhall not be Er- 
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upon good conſideration; are not to be ceounted fraudulent by the 
For the better underſtunding whereof theſe caſes following are to be 
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of the leaſe, for this deed of mortgage ſhall not be ſaid to be fraudulent 


DDr 


as to the creditor z for when a conveyance is not fraudulent at the time 
of making of it, it ſhall never be ſaid to be fraudulent for any matter 
ex poſt facto. By two Judges of aſſize, Auguſt 5 Car, in Com, Soul. 
Lady Lambert*s Caſe, & | 

If A. be ſeiſed of the fifth part of the manor of B. and B. of the fxth 
part, and M. comes to f. to buy his part, and after M. faith to 4, my 
counſel tells me I cannot ſafely buy of you unleſs B. joins, and J. 

nts a rent-charge of 8 per annum out of his manor to C. 
her ſon, and the heirs of his body, in conſideration of natural affeQion, 
(and this was about 10 Fac. C. being then but about three years old) 
with proviſo that if D. (whom B, did then intend to marry) grants to 
the ſaid C. the like rent of fifteen pounds, and for the like eſtate out of 
twenty pounds by the year of the land of Z. then the ſaid grant to be 
void ; and after the ſaid A. has bought the fifth part of the ſaid manor 
of B. and D. her huſband being intermarried, and after A. B. and D. her 
huſband join in the grant to M. in this caſe it was ruled that the grant to 


12 was not fraudulent and void. Mic. 19 Jac. C. B. Miller and P, ott's 
= | 


LO . . 
If one holds his land to pay a heriot at the death of every one that 
dies tenant in fee · ſimple, we he infeoffs his ſon and heir, in conſider- 
ation of natural affection and marriage to be had betwixt the ſon and 7, 
and the ſon (to prevent the dower of his intended wife during his father's 
life) makes a leaſe for forty years unto his father, if his father lives ſo 
long; and afterwards the marriage is had, the father pays the rent, the 
ſon does ſuit of the court for the land, and after the father dies; in thi 
caſe the leaſe ſhall not be ſaid to be fraudulent as to the lord to deceive 
him of his heriot, becauſe it was made to another end, 10 Ce. 56, 57. 

A deed not fraudulent at firſt may afterwards become ſo by being con- 
cealed, or not purſued z by means of which creditors may be drawn in 
to lend their money. 2 Vern, 262. 

A. made a conveyance of lands to B. to the uſe of himſelf for life, 
with power to mortgage ſuch part of the eſtate as he ſhall think fit: 
remainder to truſtees to ſell to pay all his debts z and afterwards he be- 
came indebted by judgments, bonds and ſimple contract. The deed of 
truſt was decreed fraudulent as to the creditors by judgments, who had 
ho notice of it, 2 Vern. 510. Sis | 
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25 i; Kinds of Deeds. 


Of uſurious Contracts. 


DEED made upon or in purſuit and execution of an uſurious con- 
tract, i. e. ſuch a contract as whereupon the lender is ſure to have 
in money or monies worth for the loan of the thing above the principal 
more than after the rate of the five pounds per cent. is void. 
In which caſe obſerve theſe caſes: _ 5 
If one 6 Decembris borrow way" pounds until the ſecond day of June 
next following, to be paid then for it thirty-three pounds for the prin- 
cipal loan, if the ſon of the obligee be then alive, and if he dies be- 
fore that time, that then he ſhall pay but twenty-ſeven pounds, which 
is leſs than the principal; in this caſe the contract is uſurious and cor- 
rupt, and therefore the deed that contains it is void. Terms de la Ley. 
98 K | 
a See the flatute of Uſury. | | | 
If I lend another man ten pounds for a year, and take. ſecurity w 
ſtatute or obligation that the borrower pays me the lender twenty pou 
for it; this contra& is uſurious, and therefore the ſtatute and obligation 
is void: but if the agreement and ſtatute or obligation be, that if the 
borrower pays not the ten pounds within the year, that then he ſhall pay 
twenty pounds for it; this is no uſury, and therefore in this caſe the 
deed is good. — 2 
If one comes to me to borrow five hundred pounds and tells me he is 
unable to pay it all . . and deſires that he may put it in twelve or 
thirteen yeats, and offers me for my kindneſs two hundred pounds 
over, and beſides the uſe, to let him have it ſo; and then the five hun- 
dred pounds, the intereſt and the two hundred pounds is caſt up toge- 
ther, and ſo we agree upon an annuity of eighty pounds per annum for 
fourteen years, which is aſſured by conveyances unto me; the contract 
is uſurious, and all the afſurances made to perfect it are void. Corſſet“s 
Caſe, Paſ. 7 Fac. B. R. And yet regularly where the principal money 
js loſt, the contract is not uſurious. 
If a man deſires to borrow of me one hundred pounds for a year, and 
] am content to let him have it for the uſe of five pounds, but withal I 
compel him to take a leaſe of me of a houſe of ſixty pounds rent, 
which is but worth thirty pounds, this contract is uſurious, and there- 
fore the aſſurances thereupon made are void. Eric de fimilibus. Sau- 
ders's Caſe, Hil. 14 Fac. B. R. : | 
But if a man the 17th of July 1579, grants me a rent of twenty 
p_ per annum for the loan of one hundred pounds to be paid every 
alf year, and the firſt payment at Chriſtmas 15 80, and it is agreed be- 
tween us, that if he pays one hundred pounds the 19th July 1580, that 
then the rent ſhall ceaſe ; this contract is not uſurious, and therefore 
the aſſurances thereupon made are not void, but good. But if in this 
caſe there be a private or collateral agreement between us that he ſball 
not pay the one hundred pounds and redeem the rent, and that clauſe 
be put in only to evade the ſtatute; then the contract is uſurious, and 
the deeds or aſſurance thereof void. Et fic de fimilibus, 5 C, 69, 


* 
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If one borrows one hurdred pounds after the rate of five pounds je 
cent. and the borrower afterwards pays part of the principal and all the 
uſe within the year, and the lender receives it, or the lender ſues for 
his money within the year; theſe ſubſequent acts do not make the con- 
tract, or deeds of aſſurances thereof, void 3 for it is a rule, that if the 
original contrat be not uſurious, no matter ex poſt facto can make it þ, 
Per Cur, Hil. 7 Jac. B. R. 

If one borrows of me ten pounds and binds himſelf to pay me at x 
day, and moreover binds himſelf, that if he pays it not by the dy, 
that he ſhall pay me twenty pounds for it ; this contract, and the deed 
for perſection of it, are good; for this is not uſurious, for all obligai. 
ons with conditions for payment of money lent are of this nature. And 

if one borrows one hundred pounds of me, and for this 

nd to me of a greater value than five pounds per ann. on condition C 
he pays the money any time before the year's end, that then the affus 
ance to be void; this ſhould ſeem to be an uſurious contract; for in 
this cafe I am fure to have by the agreement more than after the rate d 
five pounds per cent. but it is not ſo in the laſt caſe before. Cre. 0. 
72 one borrows one hundred pounds for a year, and gives the broke 
twenty pounds to procure it; this will not make the contract ufuriou, 
nor the aſſurances void; but for this the broker may be puniſhed. Ir 
Juſt, Bridgman, Hil. 7 Car. 


Where a Deed good in its Creation, may 
become void, or fraudulent, by Matter 
ex poſt facto, or nat. e 


By the Cauſe or Confideration of a Grant's failing. 


HEN the cauſe of a grant fails, and the thing granted is execu- 
tory, the grant is become void : as if one grants an annuity for 
an acre of land for tithes, or for counſel ; in this cafe pre is conditional; 
and therefore if the land be evicted by an elder title, or the grantee dil- 
turbed in the tithes, or he refuſes to give counſel, the annuity is deter- 
*mined ; but if the feoffment or leaſe for life or years be made of an 
acre of land pro una acra, c. as in the caſe before; although the acre 
be evicted, &c. yet the grant of the acre of land is good; as if one 
grants an annuity for counſel, if the grantee will not give counſel, the 
grant is not of force. So if one grants to make new pales in a place 
for the old pales ; if in this caſe he cannot have the old pales, it ſeens 
the grant ſtall not bind him to make new pales, So if one who grants 
a rent for a way, ſtops the way, the rent ſhall be ſtopped. Co. Lit 
204. Plæwv, 134, 15 Ed. 4. 4. Dyer 76. 9g Ed, 4. 20. | 
If one, having a leaſe for life or years of a manor to which an advow- 
fon is appendant, grants the next avoidance that ſhall happen during the 
leaſe, or grants a tent out of the manor, and then — the manor, 


ſo that lis eſtate is gone ; in this caſe notwithſtanding the grant of the 


next 
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"ext avoidance, and of the rent, continues good, the grantee ſhall en- 

y it according to the grant, as long as the eſtate that is ſu 
ſhould have had continuance. 8 Co. 144, 145. | 

If an annuity be granted to one until he be advanced to a benefice by 
the grantor, and the grantor'dies, and the heir or executor of the grantor 
— benefice 3 this will not determine the grant. Plow. 272. 
H. 7. 1. | OT I 
1511 J de lefſee for of an advowſon, and grants the next avoid- 
ance to B. if it ſhall happen to become void during the term, and 4. 
ſurrenders the term to C. who has the inheritance, and the church be- 
comes void before the end of the term ; in this caſe the grant is good to 
B. and he ſhall have the next avoidance, for a man cannot derogate 
from his own grant. $o if A. be leſſee for years, and he grants a tem- 
charge to a ſtranger, and after ſurrenders his term to the leſſor; in this 
caſe although the term be extinct, yet the rent continues, and the ſtran- 

(ball have it during the term. if A. has a rent-charge out of the 
find of B. and acknowledges a ſtatute to C. and then releaſes the rent 
to B. in this caſe * be gone as to A. and J. yet it is in efſe 
as to the conuſee, and he may extend it, 8 Co. 145. 7 C. 39: a; 

If a man be ſeiſed of a great wood, and 3 J. S. ſix hundred 
cords of wood out of the fame wood, to be taken by the aſſignment of 4. 
in this caſe if A. will not upon requeſt aſſign where the wood ſhall be 
taken, yet the deed will not loſe its effect, but J. S. may take it without 
aſſignment, 5 G. 24. | . 

It A. be leſſee for life, on condition to have fee, and he makes a } 
leaſe to H. for years, and after he performs the condition, and ſo his | 
eſtate for life is turned into a fee-ſimple z in this caſe the leaſe for years 
is good notwithſtanding: but otherwiſe it is in caſe of the King. 
7 Co. 14. 

If a tenant in tail infeoffs B, on condition, to the uſe of A. in fee, 
and A. has granted a rent-charge, or acknowledged a ſtatute, which by 
the ſtature of 1 R. 3. c. 5, was extended, and after 4. had performed 
the condition; in this caſe although the eſtate had been changed, yet 
the intereſt of the grantee or conuſee had continued. C. 147, 148. 


11 H. 7. 21. | 
u- If A. be tenant for life, the remainder to B. in tail, the remainder to 
for A. in fee, and A, grants a rent-charge, or acknowledges a ſtatute, and 
l; dies; in this caſe and hereby the is not become void, But if B. 
i dies without iſſue, the heir of A. ſhall be charged, 3 Ed. 4. 2. Pethouſe 
5 and Carnes Caſe, M. 36. & 37 El. C. B. 
an If a corody be granted for a ſervice to be done, the omiſſion of the 
re ſervice determines the corody, Davis's = I, | 
ne I one grants land with his daughter in frank-marriage, or goods with 
he his daughter in marriage, and after the marriage is diſſolved, and they 
ce are divorced : in this caſe the grant is now become of no force, Ceſſante 
15 cauſa ceſſat cfedtus. 20 Ed. 4 ult. Dyer 13, 120. 
its 
W- 
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Ey Raſure or Interlining. 


If a deed that is well and ſufficiently made in its creation, ſhall be a. 
terwards altered by raſure, interlining, addition, drawing a line throy 
the words, (though they be ſtill legible) or by writing new letters upon 
the old in any material place or part of it; as if it be in a deed or grant 
in the name of the grantor, grantee, or in the thing granted, or in the 
limitation of the eſtate ; or if it be in an obligation, when the word 
( heirs ) ſhall be inſerted, or the ſum increaſed, or in the date of either, 
or the like; be the ſame either by the party himſelf that has the pro- 
perty of the deed, or any other whomſoever, except it be by him that i 
bound by the deed ; and be the ſame with or without the conſent of 
him to whom it is made or does belong; in this caſe, and by either df 
theſe means, the deed has loſt its force, and is become void. And if 
the alteration be made by the party himſelf that owns the deed, al- 
though it be in a place not material, and that it tends to the ady 
of the other party, and his own diſadvantage, yet the deed is hereby 
become void ; but if the alteration be made by the party himſelf that is 
bound by the deed, in any material or immaterial part thereof; or a 
ſtranger, without the privity or conſent of the owner of the deed, ball 
make any ſuch alteration in any part of the deed not material; as if it 
be a deed of grant containing a leaſe for years, and there be inſerted be- 
tween, To have and to hold, and for thirty years, theſe words, fron 
henceforth z or if it be an obligation, and there be inſerted; between 
ebligo me and per præſentes, thele words, executores mecs z in both which 
caſes theſe words are needleſs, and without any fruit at all; hereby the 

deed is not hurt, but it remains good notwithſtanding, But if the alte- 
ration be before the delivery of the deed, be it whatſoever or by whom- 
ſoever, it will not hurt the deed. - 11 C. 27. 5 Co. 119. Dyer 59, 261, 
Perk. F 123, 135, Kekv, 162, Fitz, Releaſe 27. 14. H. 8. 25. 
Bro. Fait q. | | | | 

And obſerve, that a raſure, &c, is moſt dangerous, and the deed 
thereby moſt ſuſpicious, when it is in a deed poll, and there is but one 
part of the deed ; and when the raſure or other alteration is in any ma- 
terial part of the deed; and when the alteration -makes to the advantage 
of him to whom the deed is made, and to the diſadvantage of the other 
that made it, and when there appears ſome other thing to be written 
before, and when there is no other part of the deed, recital, defeaſance, 
or other matter to which this may be compared, and that may make it 
appear to be before the delivery ; and when there are other parts of the 
deed, or other matters whereunto this being compared does not agree in 
that part wherein the alteration is, and when the deed has been in the 
ſmoke, or any ſuch like means has been uſed to cover the alteration. 
Perk. F 123, 124, 127, 128, 129. bro. Fait 6. | 

And in theſe cafes the matter was anciently uſed_to be tried by the 

judges upon the view of the deed, but it is now uſed to be tried by 


Jurors, whether, the raſure or other alteration were before the delivery of 
the deed, or not. Co. Lit. 225. | ; 
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Ey breaking or defacing the Seal. 


And if after the ſealing, delivery and perfection of à deed, the ſeal 
thereof happens to be broke off, or to be, utterly defaced, ſo that no 
ſign or rint thereof can be ſeen, or it appears to have been broke off and 
is a or the wax new heated and ſet on again, or the label of the 
deed has been broke off from the deed, and is ſewed on again, or- the 
deed is now ſealed with other wax, be the ſame by whatſoever means 
or whomſoever, unleſs it be by him and his means that is bound by the 
deed; in theſe caſes, and b either of theſe means, the deed is become 
void. But if any piece of the ſeal remains fixed to the deed, and there 
be any print left upon that piece, the deed continues good. And if after 
the ſeal of the deed is broken off the party that ſealed it ſeals and des 
livers it de novo, by this means the deed is become good again. Dyer 
59. 11 C. 28. 5 Co, 23. Dyer 112, Perk, 135, 136. Bro, Oöl. 83. 


By Re-delivery or cancelling it. 


And if a deed be delivered up to the party that is bound by it, to be 
cancelled, and it be ſo, or ifhe that has the deed by agreement between 
him and the other cancels the deed, by either of theſe means the deed is 
become void; but if an obligee delivers up an obligation to be cancelled, 
and the obligor does not afterwards cancel it, but the obligee happens 
to get it again into his hands, and ſues the obligor it, the obligor 
has not any plea to avoid it, for the deed remains ſtill in force. Trin, 
38. Eliz, C. B. Dyer 112. 


3. OOO a 


Kinds of Deeds. | 


97 
By Diſagreement and Refuſal. 


his uſe, But if it be an eſtate of freehold that is made by feoffment, 


ly done in the Star-chamber and in the Chancery; and it is when it 


And if an obligation be delivered as an eſcrow to a ſttanger, to be 
delivered to the obligee on certain conditions: or to a ſtratger to the 
uſe of the obligee, and when this is after tendered to the obligee he te. 
fuſes it and diſagrees to it ; or if an obligation be made to a feme co. 
vert, and her huſband diſagrees to it; in all theſe caſes the deed is be. 
come void. And the like law is of other deeds in ſuch like caſes. Bu 
the party bound by the deed may not in theſe caſes plead non eff fatun, 
And in theſe caſes when the patty has once by his agreement made the 
deed good, he cannot afterwards by his diſagteement make it void z and 
when once by refuſal and diſagreement he has made the deed void, he 
_ by Ro or acceptance afterwards make it good. 3 C. 26 

. 119. Dyer 167. 

: Alſo 2 feoffment, grant or leaſe in writing, may - become void by 
diſagreement or refuſal : and this may be either by the diſagreement of 
the party himſelf to whom it is made, or by the diſagreement of ano- 
ther : of the pary himſelf; for no eſtate can be made to a man of any 
thing in fee-ſimple, for life, or otherwiſe, againſt his will ; and there- 
fore by his diſagreement or refuſal of it, the eſtate itſelf, and the deed 
whereby it is conveyed, may become void. By the diſagreement j 
anther, as the huſband in caſe of a feoffment, c. made to his wiſe, 
may by difagreement avoid it. And for the firſt of theſe the law ii 
thus: that all ſuch ads that give eſtates directly . way of uſe are 
at firſt ; and the things granted, when the of the grant i 
delivered to his uſe, ſhall veſt in the grantee before he has notice of 
the grant, or agrees to _ of the thing granted; ſo that if lands be 
limited to a man by way of uſe, or granted immediately by feoftment, 
gift, grant or leaſe ; or goods or chattels be given or granted to a man; 
1n theſe caſes the things granted ſhall be Lad to be in the grantee, and 
the grant good before notice and agreement until diſagreement. And 
before agreement the grantee may waive it z and ſo — the eſtate, and 
the deed alſo whereby the eſtate is made. And if it be but a leaſe for 
years that is made, he may waive and avoid that by word of mouthin 
the country, as well as a gift or goods, or an obligation delivered to 


Sc. he cannot waive and avoid that but in a court of record. 3 C. 
26, 27. 5 Co. 119. Dod. & Stud. 119, Perk. & 44, 45. Fitz. 
Donne 4, 5. Bro. Donne 29, 30, 59. | 

Deeds or ſettlements ſolemnly executed are not to be ſet aſide by the 
party's parol expreſſions declaring againſt it, Will. 482. 


By Judgment of a Court. 


A deed alſo good in its original creation may be afcerwards damned of 
avoided by ſentence and order of a court, and this formerly was uſual- 


appears that the deed was obtained by ſome fraud, force, circumven- 
tion, or ſuch like practice, or when it appears to be forged, or the like, 
Crom. Jur. 29. 40. Bro. bait 38. p 

| | z 
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By Forfeiture. - 


| Fment t or leaſe, and the eſtate thereby made, be- 
L. forfe 18 or upon A breach of a condition, or by a li- 
me ſee of CONDITIONS and DenD DECLARING Uszs. 


Of fraudutent and void Wills in general. 


EF” moo STC TT TE HS 


384 V. SM. c. 14. all wills concerning lands, or an 
— — f term or charge out of the ſame, whereof the deve. 
{ors ſhall be ſeiſed in fee-ſimple, in poſſeſſion, reverſion or remainder, 
ſhall be deemed to be fraudulent and void againſt creditors pon bonds 
or other ſpecialties, their executors, adminiſtrators, Oc. 


Where a Will or Teſtament 2 in its 
Creation and Beginning may become void 
by Matter ex poſt facto, or nat. 


By Countermand or Revocation. 


WILL or teſtament ſufficient and good in its creation and be- 
ginning may afterwards become void by divers means; as firſt 
by countermand or revocationz and this is ſometimes by the part 
himſelf who made it, and ſometimes it is by another; and ſometimes it 
is expreſſed, and ſometimes implied; for it is a rule, That any act 
* or thing done, or words ſpoken (but now a revocation muſt be in 
« writing) by the teſtator the teſtament made, that alters or croſ- 
« ſes all or part of his teſtament made before, is a revocation of it, or 
« of that part thereof that is ſo croſſed and altered :”* and therefore if 
2 feme ſole makes a will, and after takes a huſband, by this the will is 
revoked. And if a man makes a will of land, and after makes a feoff- 
ment of the ſame land, which is not for ſome defect in the livery 
of ſeiſin, or otherwiſe, ſo that notwithſtanding it the feoffor dies ſeiſed 
of the land, hereby the will as to this land 1s revoked. So if a man 
makes a latter will, and therein by expreſs words revokes the former 
will; or if a man by any writing expreſsly revokes a former will, and 
makes no new will, (for ſo a man may do, and die inteſtate if he will); 
or if a man makes a latter will, and makes no mention of the former 3 
all theſe are revocations of the former will. And although in the former 
the executor be appointed ſimply and. without condition, and in the 
latter he be appointed conditionally, and the ſame condition is alſo 
broken, ſo that the condition be of ſomething then to come at the time 
when the condition was made z but if the executor of the latter teſta- 
ment 
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ment be made upon ſome condition then preſent or paſt, the condition 
not exiſting, the former teſtament is not revoked ; and although the 
former will be made irrevocable, i. e. if the teſtator ſays, make this my 
loft will and teſtament irrevocable z and although the teſtator has ſworn 
not to revoke the former, the oath being alſo revoxted together with the 
will;; and although the teſtator enters into an obligation with condi. 
tion not to revoke it; but then in this caſe he forfeits his obligation. 

But the latter will does not revoke the former in the following caſes: 

Firſt, When the latter is imperſed in reſped of a will, i. e. when the 
teſtator dies whilſt he is making it, and before he can finiſh it, or when 
it is vehemently ſuſpected that the teſtator was compelled to make the 

latter by fear or violence, or induced to make it by fraud and deceit, 
or when the former was made by the teſtator whilſt he was in good and 
perfect mind and memory, and the latter is made by him when he is ing; 
mentis z or when the latter is made by the perſuaſion and for the benefit 
of cettain perſons, when the teſtator is in extremity of ſickneſs, unleſ 
it appears plainly to be the expreſs will of the teſtator to revoke the 
former, or unleſs the teſtator himſelf did dictate the latter, or in caſe the 
latter be in favour of the children of the teſtator, or others who have 
the adminiſtration of his goods if he dies inteſtate. 

Secondly, When the teſtator makes two wills, a former and a latter, 
both being written, and afterwards lying ſick upon his death- bed, they 
are both preſented unto him, and he is deſired to deliver to one of the 
"Wren, 6 which of them he will have to ſtand for his laſt will, and 

. | he delivers the former. | | 
. Thirdly, When the latter agrees in all points with the former, for 
| then both of them are as one in divers writings. 

Feurthly, When in the latter there is no executor named, for thenit 
| is but a codicil or addition to the former. 
| | Fiſtbly, When the latter is made upon ſome ſudden diſcontent againſt 
| 


the executors of the former, and afterwards he and the executors are te- 
conciled again; in theſe and ſuch like caſes the latter will is no revo- 
cation of the former. If the huſband licences his wife to make a will, 
and after her death he forbids the probate 3; this is a countermand of the 
will. | | | 

But note, That revocations in general are not favoured in law, and 
therefore he that will avoid a former will muſt ſee he proves it well. 


| 4 Co. 61. Lit. F. 168. Plow. 344, 341. Swinb, Part 7. F 14, 15. 
Perk. 5478. 3 C. 36. 8 Co. 52, 83. Dyer 310. 34 Elis. B. K. 
Burton's Caſe. | 

| By cancelling it. 


A good will may become void by cancelling or other deflruQion of 
it 3 as where the teſtator himſelf, or ſome other by his order, cuts ot 
tears it in pieces, defaces it, or throws it into the fire ; by this means 
the will is made void, except where the teſtator does it unadviſedly, ot 
| it be done by ſome other without his conſent, or by ſome caſualty, ot 

' when he willingly pulls away the ſeal, and then afterwards ſeals it 
again ; ot where the whole will is not cancelled or defaced, but ſome 
| | | ot 
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or the chief part thereof, as naming the executor, or the like; for it is 

ood ſtill for the reſidue; or where there are ſeveral papers or writings 
© taining the whole will, the cancelling or defacing ſome of them 
does not hurt the will, unleſs it can be roved that the reſtator's por Ware 
was to avoid it all; or where the will is loft in the lifetime of the 
teſtator, or after z for in this caſe, ſo much as can be proved by wit- 
neſſes is ſtill in force.  Sewinb. Iib. 7. 916. . 


1 


2 IT * 


7 8 SKS. 


By Alteration of the Eflate of the 7; eftatox. 


A good will may become void by alteration of the teſtator's eſtate z - 
as when a man after the time of making the will, and before his death, 
is Convicted or condemned of ſome great crime, for which the law de- 

rives him of making a will, as treaſon, felony, or the like. And yet 
if the crime be pardoned and pu before his death, the will may be 
enough. And if a man of found and perfect memory makes his 

will, and after becomes inops mentis, .as every man for the moſt part is 
before his death; this does not hurt the will. Swinb. lib. 7.4 17.. 
4 Co. 62. | | 905 
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Bj Intention to alter it. 


A good will may become void by intention only to alter it, when the 
teſtator is hindred in his intention that it cannot take effect: if there- 
fore when the teſtator intends to alter his will, or to make a new one, 
he be by fear or fraud forbidden or letten, that he dares not, nor can- 
| not alter it, or the writer or witneſſes dare not, or may not be ſuf- 
fered to come to him; as when a wife, or ſome other that is to have be- 
nefit by the former will, under pretence that ſhe has a charge from the 
phyſician, that none ſhall come at him; or when the notary and wit- 
neſſes are all preſent, and they make ſuch a noiſe by quarrelling, that 
they hinder the effect of his intent; or when the teſtator is kept from 
doing it by importunate requeſts and flattering perſuaſions ; in all theſe 
caſes, and by theſe means, the former teſtament may become void. But 
if it appears that the teſtator does not purpoſe to alter the will when 
he is let as aforeſaid, the fear is a vain fear, the teſtator is prohibited at 
another time, and not at the time when he intends to alter the will, but 
he has ſundry opportunities after that time to do it, and does it not, or 
be is drawn only by the fair ſpeeches of a wife or friend, or by the 
weeping, or other trouble ariſing from the grief of the legatary or exe+ 
cutor for the teſtator's ſickneſs only he is diſturbed : in theſe caſes per- 
haps it may not be void. And where it is void by the prohibition of a 
legatary only, it is void for ſo much as concerns him only, and not for 
the reſt of the will. Swinb, Part 4. F 18. 
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By making another of the ſame Date. 


A good will may become void by making another of the ſame date; 
for if two wills be found after the death of the teſtator, and it cannot he 
diſcerned or proved which was made former or latter; the one oyer. 
throws the other, and both are void, except they be both to the fame 


purpoſe, or one of them be made in favour to wife and children, Sc. 


and the other to ſtrangers. And 8 in the firſt caſe alſo the teſtator, by 
declaration of his mind, which of them he will have to take effect, may 
make either of them good. Swinb. Part 7.4 11. Perk. F 479. 


By the Declaration of the Teftator. 


A good will may be made void by the declaration of the teſtator's 
mind; as if a man has two wills Lying by him, the one made after the 
other, and they are both ſhewed or delivered to the teſtator when he lies 
ſick, and he by word or ſign declares that he will have the former to 
ſtand 3 this declaration revokes the latter and affirms the former. And 
where a man would revoke a will for any of theſe cauſes, he muſt pre- 
ſently after the death of the reſtator put in a caveat or exception in the 
court where the will is to be proved, and thereupon proceed to queſtion 
it, or by a prohibition in ſome caſes he may ſtay the probate in the 
ſpiritual court. | 
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Mere and by what Means a Feoffment, 
Gift, Grant, Leaſe, &c. or the Eftate 
thereby made, being void or woidable at 
the firſt, &c. may become good by Matter, 
ex poſt facto. 


DEED of feoffment, Sc. in ſome caſes is helped, and a fault 

therein cured by making of livery of ſeiſin. But an attornment 
will not help the grant of a reverſion, Oc. for it is a maxim in law, 
That attarnment cannot make a void grant good, | 

If a tenant in tail makes a leaſe for life or years of land, and this 
[eaſe is voidable, and after the tenant in tail ſuffers a common recovery 
of the land, to whomſoever it be; by this the leaſe is affirmed and made 
good during the term, as well againſt the ifſues and heirs of the intail, 
25 againſt him in reverſion or remainder. And fo it is of a charge of 
rent upon the land. And if tenant in tail makes a leaſe of land, or 
charges it, and after levies a fine of the land to a ſtranger ; by this the 

leaſe or charge is become good againſt the iſſue in tail alſo. Co. Capes 
Caſe. Dyer 373. Co. 48, 76. 1 | 

If tenant in tail makes a leaſe for forty years, rendering rent and dies, 
and his iſſue leaſes to another by indenture for twenty-one years, render- 
ing rent, to begin after the expiration, forfeiture or ſurrender of the firſt 
leaſe ; it is ſaid this confirms the firſt leaſe : Sed quære. So held in 
Scaccario, Hil, 16 Fac. | 4 

Acceptance of rent reſerved on a leaſe for life or years, which is void- 
able only, and not void, may make the leaſe good. | 

A feotfment, gift, Sc. that is made by dureſs or menace, and there- 
bre voidable, may by another deed of defcaſance, afterwards made be- 
tween the ſame parties, become good. Bro. Defeaſance 17. 

Alſo grants, leaſes, and the eſtates thereby made that are not , 
may be made good and perfected by releaſe or confirmation. For which 
ee ReLEASE and CONFIRMATION. 

Although a deed appeared to be cancelled, it was decreed to be a 
good deed, and that the cancelling thould not diveſt the eſtate out of 
truſtees, Sc. And in the Lady Hudſon's cafe, where the father, having 
taken diſpleaſure at his ſon, made an additional deed of jointure on his 
viſe, but kept it in his power, and being afterwards reconciled to his 
lon, cancelled the additional jointure z yet the wife after his deceaſe, 
having found the cancelled deed, recoveied by virtue of it. So where 
two ſettlements were made of an eſtate, and the former was never pub- 
iſhed, but found amongſt waſte papers; the parties claiming by the 
{cond deed could not be relieved againſt the firſt ſettlement. Claver- 
g Caſe, 2 Vern. 473, 476. 2 Ch. Rep. 1009, | 
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Where a Will void or cab: in its Incep. 
tion may become good by ſome Matter e- 
Accident ex poſt facto, or not. 


a ſeme covert, without her huſband's leave, makes a will of her 
huſband's goods, and the huſband after her death connives at the 
probate, and delivers the goods accordingly, hereby the will of the 
wife is become good; but if an infant or madman makes a will in the 
time of his infancy or madneſs, and after the infant or madman becomes 


of full age, or ſober, before his death; theſe wills are void, And yet if 


the infant at his full age, or the madman when he is ſober, makes 1 
1 of his will, it may perhaps be good, Perk, 5 501. G. h. 
2 Co. 85. | 

If a =» makes a former and a latter will, and by the latter the 
former is revoked, and after the teſtator declares himſelf that the former 
ſhall ſtand ; by this the former that was void before, is now become good 

in. And yet if a man makes a will that is void, and it be proved 

er his death, this probate will not make it good, but it remains void 
as it was before. If a feme-ſole makes a will, and then takes a huſband, 
whereby the will is countermanded, and ſo become void; if her huſ- 
band dies, ſo that ſhe become ſole again z this accident will not make 
the will good again, but it remains void ſtill z but perhaps by a new 
publication after ſhe becomes ſole, it may become good again, Perk, 


$479. 4 Co. 61. Plow. 344. 


When and where a Deed may be good in 
Part, and void in Part; or good againſt 
one Perſon and void againſt another, or 
not; or good for one Time, and void for 

another. 


8 to theſe matters, obſerve theſe differences: ; 
Fir/!, Vhen a deed is void 46 initio, and when it becomes void 
er paſt ſacs, CES 
Secondly, When the deed which is void in part from the beginning, !3 
entire, and when it conſiſts of /ezeral clanſes; and when it conſiſts of 
ſeveral clauſes, when the ſeveral clauſes are ab/olute and diſtind ; and 
when they are ſeera/, and yet the one has dependency upon the other: 
for if any of the covenants of an indenture, or the conditions of ar 
obligation be againſt law, or the reſt of the covenants or conditions de 
good and lawful z in this caſe thoſe that are againſt law, and the deec 
| | a 
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a5 to that part, are void, ab initio, and the reſt of the deed is ab 


eso. So if three diſtin obligations are written upon a piece of parch- 
e and one of them onl 5 read to the obli — el ory 12 an 
illiterate man, ſells and delivers the deed; in this caſe, this is a good 
deed for that which was read, and void for the reſt ab initio. But if an 
obligation be for twenty pounds, and it be read to the obligor an obli- 
gation of twenty ſhillings, this is void for the whole 46 initio. 11 Co. 
27. 14 H. 8. 27, 28, 29. | 14 
If a deed be read as containing the you or gift of an eſtate- tail and 
letter of attorney to give livery of ſeiſin, and in that ſenſe the party ſeals 
it; and in truth it is a feoffment and conveyance of an eſtate in ſee - ſim- 
le; in this caſe, although the letter of attorney were truly read, yet 
* it has the dependance on the eſtate, it is void for all. 11 C. 
27. Kehkw. 70. N 
If a man be indebted to me twenty pounds, on a contract, and one 
hundred pounds on an obligation, and he pays me this twenty pounds, 
and I am to make a releaſe for it, and the intendment of the releaſe is 
no more; and it is ſo read to me, being an illiterate man; but in truth 


it is a general releaſe, in this caſe it is good for ſo much as it is intended 


and was declared, and void for the reſt. 11 Co. 28. Fitz. Feeffments 
and Faits 57. 47 Ed. 3. 3. | 

If the condition of an obligation be altered by raſure, Ec, the obli 
tion alſo is hereby become void, becauſe the condition and obligation 
are one deed ; but if the raſure, &c, be in the defeaſance of an obliga - 
tion, this will not make the obligation void. Dyer 27. 

If a deed contains divers diſtin and abſolute covenants, and any of 
theſe covenants be altered by addition, interlineation, raſure, or the like; 
by this means the whole deed, and not that part only, is become void. 
14 H. 8. 25. 26. 11 Co. 28. . 

If there be divers grantors, obligors, &c. named in a deed, and one 
of them only ſeals the deed; this is a good deed as againſt him that ſeals 
it, and void as to all the reſt that do not ſeal it. 

And if ſeveral enter into arrange vp a deed ſeverally, and the ſeal 
of one of them is broken from the deed ; in this cafe the deed is good 
ſill as to all the reſt, but void as to him. But if an obligation, or the 
eovenants of a deed, be joint and not ſeveral, or joint and ſeveral, and 
the ſeal of one of the obligors or covenantors 1s broken, or the obliga- 
tion or covenants be altered by raſure, or the like, thereby the whole 
dced is become void. 5 Co. 23. 11 C. 28. 3 H. 7. 5. | 

By a power of revocation or a condition a deed may be made yoid in 
part, and continue in force for another part ; and therefore it ſeems in 
the uſual caſe where a deed is made upon condition, that if ſuch a 
thing be or be not done, that the deed ſhall be void, or that theſe pre- 
ſents ſhall be void z that in theſe caſes the whole deed and all the cove- 
nants therein contained are void : but if the frame of the condition be, 


that upon ſuch a thing to be or not to be done, it ſhall be lawful for the 


feoffor, leſſor, &c. to re-enter, or that the demiſe ſhall be void without 
more words ; in theſe caſes the eſtate only, and thoſe covenants that are 


incident thereunto, as for quiet enjoying, and the like, and the deed as 


to that part only, is void: and for other covenants that are collateral, 
and have no dependance upon the eſtate, that the deed remains in force, 
ind is good ſtill; for a man may you two acres upon condition to re- 

812 enter 
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enter upon one of them. If it be intended that the whole deed ſhall be 

void, | 6 beſt way is to uſe theſe words, Then theſe preſents, and every 
thing therein contained, ſball be utterly void. Co. 173. Dyer 125. 

A feoffment may be good againſt ſome perſons, and void againſt 
others, but cannot ceaſe and revive, and be good and void at ſever; 
times, as a leaſe for years, or a grant of rent, Sc. may in many caſes; 
for a grant may be ſuſpended, and a leaſe for years may ceaſe and re. 
vive again; as if tenant in tail makes a leaſe for years, rendering twe 
ſhillings rent, and after takes a wife, and dies without ifſue, and he in 
reverſion or remainder endows his wife (as he may); in this caſe the 
leaſe as againſt the woman is revived, although it be void as to him in 
reverſion or remainder. | 

So if tenant in tail makes a leaſe for years, and dies without iſſue, hi; 
wife enſeint with a ſon, and he in reverſion enters, and after the ſon (ve. 
ing heir to the intail) is born; in this caſe the leaſe which was befye 
avoided by him in reverſion, if it be ſuch a leaſe as is warranted by the 
ſtatute, is good againſt the iſſue in tail, and therefore is revived agaia, 
So if tenant in fee-ſimple takes a wife, and then makes a leaſe for year, 
and dies, and the wife is endowed, ſhe ſhall avoid the leaſe for her eſtate, 
but after her death the leaſe will be in force again. But if the patio 

nts. the next avoidance, and after the parſon, patron and ordinary, 
before the ſtatutes, had made a leaſe of the glebe for years, and after the 
parſon had died and the grantee of the next avoidance had preſented 
clerk to the church, who had been admitted, inſtituted and indued, 
and had died within the term, and the patron had preſented a new clerk 
to the church, who had been admitted, inſtituted and inducted; in this 
caſe the leaſe had not revived again, no more than if a feme covert 
levies a fine alone, and the huſband enters and avoids the fine, the eltate 
ſhall revive againſt the wife after his death, for it is avoided as to her 
allo, as well as to the huſband by his entry. Co, Lit. 46. 7 Co. 8. 


In what Caſes a Man may avoid his own 
Grant, &c. or not, and at what Time. 


T one man grants to another an office or charge only, to which there 
is no benefit or fee incident; in this caſe he may avoid and deter- 
mine his own grant at his pleaſure without any cauſe given. But if 
there be any fee or profit incident to the office, then he may not avoid 
the grant of it, or put out the officer without ſome cauſe of forfeiture; 
and if he does, the grantce may have an aſſize. And yet in this caſe 
alſo he may put him out of the office, although he may not deprive hin 
of the fee or profit incident thereunto. Bro. Grant 103, 

If one makes a leaſe for yeirs of his land, rendering rent, and afte! 
grants the rent to J. J. and the termor attorns, and after the leſſot ac- 
cepts of a ſurrender of the eſtate of the termor z yet this does not avoid 
the grant of the rent, but the ſame ſhall continue il Aro. Grant. 128. 

If a diſſeiſor grants a rent, common, or other profit apprender out of 
the land, and after the diſſeiſee enters and enfeoffs him of the land; * 
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yh 15 ant, and others diſabled, may impeach and avoid their own 


rants in divers caſes ; which ſee before in Grants, | 
Where a feoffment, giſt, grant or leaſe, is voidable in ſome caſes, it 
may be avoided by the party himſelf that made it, and not*by others 
although they be privies z as heirs, executors or adminiſtrators z and in 
ſome caſes it i3 voidable by others, and not by the party himſelf and by 
others. And in ſome caſes it is yoidable only at ſome times, and in 
ſome caſes it is avoidable at all times: as for example, an infant if he 
nts by fine muſt avoid it during his minority, if he lives to be of full 


age; otherwiſe he himfelf, or any other ſhall never avoid it. But if he 


greats by deed, this may be avoided at any time by himſelf, his beirs, 
executors or adminiſtrators, or his guardian in his right, as the caſe is. 
But a lord by eſcheat cannot avoid a voidable eſtate made by his tenant, 


4 


being an infant. And if a woman covert does any ſuch act by deed, it Feme-co- 
may be avoided by her huſband during the coverture, or her heirs, Oc. fert. 


that are privies aſter her death. And if a man de non ſane memoriæ does 
any ſuch aQ, it may not be avoided by himſelf that is the party denying 


De non ſane 


it, but it may be avoided by his heirs, c. that are privies. And if Tenant in 


tenant in tail makes a voidable leaſe not warranted by the ſtatute, he may tail- 


not avoid it himſelf, but his iſſue may. And if a corporation = il, Corporati- 
e 


ſole or aggregate, make leaſes not warranted by the ſtatutes, t 
not avoid it themſelves, but their ſucceſſors after their death, tranſlation, 
or other remotion, may avoid it; or if a Biſhop make ſuch a voidable 
leaſe, the King, when the biſhoprick doth come into his hands, may 
avoid it. Co. Lit 78. 45. 7 Co, 8. Dyer 337, 239. | 


Where Defe#s and Miſtakes in Deeds may 
be ſupplied and amended, or not. 


A DEFECT in a voluntary conveyance generally ſhall be ſupplied in 
Chancery; but if a man voluntarily makes a ſettlement as a pro- 
iſion for his children, and for their maintenance, ſuch a voluntary con- 
veyance ſhall be made good in equity. Vern. 40. 

Defective deeds, conveyances, ſecurities, &c. have been made good 
in equity in divers caſes, for which fee 2 Vern. and 8, 9 Mad. Ca. in 
Law & Eq. 63, 68, 152. Abr. Ca. Eg. 23, 170. | 

A. having two nephews, who were his heirs at law, by conveyance 
executed in his lifetime, ſettled all his lands to the uſe of himſelf for 
liz, remainder to his iſſue, if he ſhould happen to have any, remainder 
to his nephews z but in the enumeration of the particulars of the lands 
a miſtake was made z but the conveyance being merely voluntary, the 
court refuſed to amend it, but left the land to deſcend equally between 
them, Yern.'37, 38. 


may ons. 


The reciting part of a deed is not a neceſſary part either in law or Recitals, | 


equity z it may be made uſe of to explain a doubt of the meaning of 
the parties, but hath no effect or operation: and let a deed be never — 
i 
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ill drawn, and the miſtakes and —— ever "bo many, yet if the the 
| round in equity to fr ade this de » all this will not be à ſufficient 
Found! in equity to ſet aſide this deed. 3 Chan. Ca. 101, 118. 


Of the _ formal or Pee . 
Deeds, and the Ceremonies 2 on th 
Execution ! 


of the — of Deeds in general. 


N every deed there are two conſiderable parts : 
1. The external or material partsz that 1s, the vellum, — 
or paper, writing and wax. 

2. The internal or inielleAual part; that is, the ſenſe, virtue and 
operation of the words therein contained, relative to the matter intended 
to be conveyed, Oc. 

Deeds for the moſt part conſiſt of theſe formal and orderly parts, vis. 
the premiſes, habendum, f nendum, - reddendum, or reſervation, conditia, 
werranty and covenants ; but all theſe are not eſſential parts of a deed, 
for a deed may be good although it has not all theſe parts, or it be not 
drawn and made in ſo formal and orderly a manner. 
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RY Kinds of Deeds. | . | | 
Of the Premiſes. 1 92 5 ec 4.1 z 
Premiſes what. 


"THE iſes of a deed are all the forepart of the dead! cr 
1 the Habendum. * 


Oc. by a deed z as, in the habendum, c. after a recapitula 
things granted. c. it is uſual to ſay, Aid all and unte- other the pre 
miſes hereby granted, &c. | 1 

A man makes a leaſe for years of a farm, (except one cloſe called N.) 
the leſſee covenants to do ſeveral things concerning the premiſes ; the 


word premiſes ſhall not extend to the cloſe excepted, but only to that 


which is predimiſſa. 11 Co. 50, b. 51. a. 
The Office of the Premiſes. 


The office of the premiſes in a deed is twofold : i 

Firſt, To name rightly the perſon who makes the deed ;; as the 8 
donor, leſſor, & c. and perſon to whom it is made ; as the ee, 
1 F 

„ 10 comp certai e to be conve 
by the rl either — words, — as by reference nx be 
reduced to a certainty. | 

The premiſes expreſs the certainty of the thing granted, and the l- 
bendum is to exprety. the quality of the eſtate. 7 

A bargain and ſale by indenture without expreſſing to whom although 
the habendum be to A. B. who is party to the deed, is not good; be- 
cauſe the office of the habendam is only to limit an eftate, and not to 
give any thing z and there ought to be grantor and grantee in the pre- 
miſes of the deed otherwiſe it is void. Cro. Eliz. 903. pl. 6. 585. pl. 
18. Moor, Caſe 1236. ä . . 

There is a diverſity between an eſtate implied in the premiſes, and an 
eſtate expreſſed ; for if 4. grants a rent to B. generally this by implica- 
tion and conſtruction in law is for life ; — if — — — for 2 
this is good, and qualifies the generality and implication of the premiſes. 
2 Co. 1 a. — 25. 8 ä A 190. C. Lit. 183. 2 Roll, 
Ar. 65, 66. Cre. Eliz. 254. | i 

The premiſes ſhall ſtand, although the habendum is repugnant thereto 
and void: as if a man enfeoffs another, and in the premiſes gives 10% bin 
and his beirs, habendum to the ſeoffe ; 
bfe this deed ſball take effect by the premiſes, and not by the baben- 

z for by the premiſes and livery a fee is given, and the babenuum is 
void. 2 Co. 23. 6. 24. 4. * 


And yet the word premiſes is ſometimes taken for the ley ces, | 
n 


e and his heirs, for twenty years or 
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If in the premiſes I enfeoff 4. and B. of two acres, bebendum one of 
the acres to A. the other to B. the habrndum is void. 3 Leon, 126. Ci 
178. Vide Hob. 172. _ | — 

If a man grants a term habendum after his death, 1 
9 for the premiſes are ſufficient to carry it, and babendun 

not deſtroy it. Cxo. Elia. 255. pl. 27. Dyer 272. | 


The Contents of the Premiſes. 


The contents of the premiſes 8 (1) The date. (2) The ies name 
and deſcription. oc The — (4) The conſideration. ts) The = 
ceipt. (6) The grant, &c. (7) The things granted or conveyed; and 
(8) The exception. X 


The Date. 


The date of a deed is the deſcription of the time in which the deed 
is made, which is done by the day of the month and the year of the King': 
reign, or the year of our Lord, or by both the year of the King's reign 
and year of our Lord. | 

It is either placed at the beginning, or at the end of the deed. 

In deeds indented it is generally put at the beginning, thus : 

Tais InvenTURE made the 19th day of June in the 20th year of, 
&c. and in the year of our Lord 1780. 

But in deeds-poll the date is uſually in the concluſion, or the is cujus 
rei teflimonium, c. | | 

Antiently the date of a deed was frequently omitted, and the reaſon 
thereof was, that the limitation of preſcription or time of memory did 
often in proceſs of time change z and then it was held for law, that a 
deed bearing date before the limited time of preſcription was not plead- 
able, and therefore they made their deeds without date, to the end they 
might alledge them within the time of preſcription. But the date of 
deeds was commonly added in the reigns of Edward the Second and Ed. 
ward the Third, and ſo ever ſince. C. Lit. 6. a. 


The Parties Names, and Addition or Deſcription. 


The parties or perſans contracting are the very efficient cauſes of the 
inſtruments or deed of conveyance, for by their conſent they are agreed 
upon and made. 

And ſuch perſons are either a&ive or paſſhoe. 

1. An adi ve perſon in a deed is he who makes it, or gives, grants, in- 
feoffs, demiſes, releaſes, confirms, parts with, covenants or promiſes any 
thing z or ſhortly, he who makes any contract or bargain to or with any 


ther, and is named according to the contract; as the donor, grantor, 


feoffor, leſſor, releaſot, confirmor, bargainor, c. 
2. A paſoe 


s > m2, | 
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. A paſſive perſon in a deed is he to whom it is made, and who takes 
thereby, who is likewiſe differently named, according to the ſeveral 
natures of the contracts to or with them made; as donee, grantee, feoffee, 
leſſee, releaſee, wk "ty F E 

In regard to the parties, two things are to icularly obſe 
vir. 225 and — addition or — i X n 


Fin, As to their capacities, the adive u who make an deeds 


ſhould be perſons able to do it, or void of all impediments, either na- 
tural or civil. Of which ſee the laft chapter, F 4. And the paſlive per- 
ſons to whom deeds are made ſhould be no ways diſabled to take by deed. 

And Secondly, As to the names and addition or deſcription of the par- 
ties, it is requiſite that they ſhould be certainly named by their names 
of baptiſm and ſurnames, with lawful and ſufficient additions of place, 
eſtate, degree, myſtery or occupation, to diſtinguiſh them from all other 
perſons of like name, whether ſuch perſon be King, Prince, Duke, 
Marquis, Earl, Viſcount, Baron or Lord, which are names of great 
nobility and honour : or he be a Baronet, Knight, Eſquire, or Gentle- 
man, which, as a diſtinction, are termed names of leſs nobility or ho- 


nour: or he be a Yeoman, Huſbandman, - Artificer or Labourer: .or 
elſe if he be any eccleſiaſtical perſon, as Archbiſbop, Biſhop, Arch- 


deacon, Dean, Parſon, Vicar, Clerk, &c. Or if it be any corpora- 
tion, or body civil or politick, having covent and common ſeal ;z as 
bailiff and burgeſſes, Mayor and Commonalty or other fraternity, Sc. 


The Recital. 


A recital is the ſetting down or report of ſomething done before. 

As of deeds, wills, &c. ſhewing the derivation of a title intended to 
be conveyed, and of many other things. | 

Recital of itſelf is nothing, but being joined and conſidered with the 
reſt of the deed, is material z per Clinch 1 Leon. 122. A recital is not 
a neceſſary part of a deed either in law or equity, It may be mads uſe 
of to explain a doubt of the intention and meaning of the parties, but it 
hath no effect or operation: 3 Chan. Ca. 101. A recital is not conclu- 
ſive becauſe it is no direct affirmation, Cz, Lit. 352.6. It is faid co- 
venant will lie upon a recital, See Grawes v. White 2 Eq. Ca, Abr. 
Portions (C). But recitals ſhall not make an eſtoppel, for they are not 
material. Finch's Law. 33. 225 8 

The recital uſually follows the names and deſcriptions of the parties. 

When a man is to take any new eſtate from the King, of a thin 
whereof there is an eſtate in being, there the former eſtate, if it be 


and of record, muſt be rehearſed and recited in the deed, or elſe the ſe- 


cond grant will not be good z but in caſe of a common perſon, there 
needs no ſuch recital ; neither when a man is to derive an eſtate out of 
the former, or aſſign over a term of years, is it needful there ſhould be 
any recital of the former eſtate in being. Shep. Tauch. 76. Yet it is 
frequently done. | | | 

f one recites or rehearſes an eſtate made for term of years, and then 
2 over that term to another, and miſtakes in the recital, this 

5 may make all void. | 
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If a leaſe is miſrecited, and then the land compriſed, it is granted | 
Babendum for 21 years after the expiration of that leaſe ; it is good 
grant for 21 years after the expiration of the former leaſe ; notwithſtang. | 
ing the miſrecital. 1 Lev. 235. 

If one grants a reverſion, and in reciting the leaſe in poſſeſſion miſ. 


takes the date of it only, and recites all the reſt truly; this will not 
; hurt the grant, no more than where a man recites that ſuch land came to 
2 him by forfeiture, and then — it by name, for in this caſe, altho' it 
4 did not come to him by forteiture, but by ſurrender, yet this miſtake 


s will not hurt; and yet incaſe of the King ſuch a miſrecital may make : 
the grant void. Shep. Teach. 77. | 
If I grant to J. S. all the lands in Dale which I purchaſed from J. D. 
or which came unto me by deſcent from J. D. or I give all my goods to 
J. S. which I have as executor to J. D. and in truth I have no ſuch land 
or but 1 bad them by fome other means, or of ſome other; in 
e caſes, and by this miſtake, the deed is void; but if I grant to 
„S. all my lands in Dale by name, as Whiteacre, which I edof 
D. and in truth I did purchaſe them of another, in this caſe this mif- 
take will not hurt the deed ; fo if I — loads of wood in Deal 
in the great wood 'which I had of the grant of my father, but of the 
grant of another, in this caſe the grant is void. Ibid, 

If I recite by my deed, that I am poſſeſſed of ſuch an intereſt in cer- 
tain lands, aſſign it over by the ſame deed, and thereby covenant to 
perform all covenants in the deed, if I be not poſſeſſed of ſuch intereſt 
the covenant. is broken. Leon. Caſe 164. 

Vide further Com. Dig. Grent (G). 


The Confideration. 


The confideration is the motive or cauſe why a deed is made. 
It may be = money, — Fo — Sc. which — moſt 
commonly and properly expreſſed in the premiſes, though it ma 
in the conſequence, 2 - ſome cafes it may be omitted. 7% 
a Symb. F 55. | 


The Receipt. 


A general receipt for the conſideration is ſufficient ; but if the ſum is 
large, as a valuable purchaſe for the land, there, if the deed is called 
in queſtion, whether fraudulent or not, it is abſolutely neceſſary to 
prove either payment of the money, or receipt under hand and ſeal, ot 
elſe indorſed on the deed. 1 Leon. 130. Moor 304. 1 Lev. 80. 


The Gift, Grant, &c. 


Such words muſt be uſed in every inſtrument, as the nature of the 
contract requires they ſhould be, agreeable to ſuch words as are requi- 
lite and expreſſed in the other parts of the deed. 
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4c In feoffments, feoffavi, dedi, or conceſſi;“ or har given 
ted, enfeoffed and confirmed; and by theſe preſents, vorn 

« give grant, enfeoff and confirm, Wc,” . F ö 

5 a bargain and ſale, barganizavi & vendidi. Or thus: bath, grant: * 4 
ed, bargained and fold z and by theſe preſents doth grant, bargain ang 1 
fell. | | | A | 
The words demiſe and grant have been adjudged to amount to a bar- 
gain and ſale without other words. Vent. 141. Mod. t. Cv. Elis. 
166. | 8 - . 3 » 
Sometimes the word grant is left out, becauſe it amounts to a general ©. "4 
warranty without a ſpecial covenant. Shep. Frec. p. 73. __— 

Although it is good and very proper, that the words bargain and ſale 
ſhould be 1n the deed, mo being the words mentioned in the ſtatute of 
inrolments, or the 27 H. 8. c. 16. yet they are not abſolutely neceſſary, 
for other equivalent words may be uſed to take effect by that flatute : 
for whatſoever words upon valuable conſiderations would have raiſed an 
uſe at common law, the ſame amount to a bargain and fale within the 
ſtatute; as, | | 

Where a man by deed indented and inrolled, covenants in confidera« 
tion of money to ſtand ſeiſed to the uſe of his ſon in ſee; this, by rea- 
ſon of the inrolment, is a good bargain and fale, and yet there is not a 
word of bargain and fale in the deed. 2 I»/t. 672. Carter 66, 67. 

| Cra, Fac. 210. Cre. Eliz. 166. 1 | 

In cirTs, Har given, granted and confirmed; and by theſe pre» 
ſents DoTH give, grant and confirm. * 

In Leases. HaTH demiſed, granted and to farm letten; and by theſe 
preſents DoTH demiſe, grant, and to farm let and ſet, 

Ina LEASE AND RELEASE» 

Firfl, As to the leaſe, or rather bargain and ſale, HaTn granted, 
bargained and ſold; and by theſe preſents doTH grant, bargain and ſell 
unto the ſaid C. D. his executors, adminiſtrators and aſſigns. | 

The word grant will make the land paſs by way of uſe. 2 Med. Rep. 
252, 253. 179272 

If the words bargain and ſell, in conſideration of money, be in the 
leaſe, an uſe will ariſe by the ſtatute of uſes. | 

So * conſideration of money one doth deviſe, &c. Med. Rep. 
402, 203. 
| — 1 As to a releaſe, remiſi or relaxaviz or HATH granted, bar- 
gained, ſold, remiſed, releaſed, and for ever quitted claim and confirmed ; 
and by theſe preſents po grant, bargain, ſell, remiſe, releaſe, and for 
ever 33 and confirm. | 

The words remiſe, releaſe and quit claim, are neceſſary in every re- 
leaſe ; they are Littleten's words in 9 445. 

But there are other words of releaſe, as renunciare & acquietare. 

So likewiſe if the leſſor grants to the leſſee for life, that be ball be dij- 
charged of the rent, this is a good releaſe. Lit. f 532. Co. Lit. 264. 6. 

In a Cor MAT ION confirmavi, ratiſicavi ; Of HATH granted, ra- 
tified and confirmed; and by theſe preſents po grant, gratify and confirm © 
unte ( the faid) C. D. (of, &c.) af: 

The word demiſe may amount to a confirmation. Lit. Rep. 270. 
Pla, 187. Dy. 178. The words dedi, conceſi, & confirmavi, are as 
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and work without livery. Lit. Ten. 4 531. Lit. Rep. 270. C. 
it. 301. 2 Sand. 96, y. ä : 
Velo, that the leſſee for years ſhall have for his life, is a good confi. 
mation. Lit. Rep. 270. | 

In a SuxkxEnNDER. Have granted and ſurrendered ; and by theſe 
preſents Do grant and ſurrender to, &c. 

In an As$1G6NMENT. HaTH granted, bargained, ſold, affigned and 
Jet over; and by theſe preſents DoTH grant, bargain, ſell, affien and 


ſet over. 
The Things granted or conveyed. by 


Firfl, All that is conveyed muſt be ſet down; for if any thing more 
be put down in the habendum than is in the grant in the premiſes of the 
deed, it will not paſs. | 

Secondly, The things conveyed ſhould be ſet down in order. 

1. The more worthy things before the leſs worthy; as a many 

before a meſſnoge, a meſſuare before land, arable land before meadow, and 
a meadow before paſture, &c. | 
2. General things before ſpecial things. 

Particular things after this order: (1) A mefſuage, (2) A 
tolf, (3) A mill, (4) Barns and out-buildings, (5) Gardens, (6) 
Orchards, (7) Arable land, (8) Meadow, (9) Paſture, (10) Wood, 
' (1) Furze and heath, (12) Commons and rents. 2 

This is not neceſſarily required, for a deed may be good in law if 
they be otherwiſe placed. | 

Thirdly, If there be a certainty in the thing granted, as it is deſcrib- 
ed, and it can by any circumſtantial matter within the grant be found 
out, although there be not an orderly and formal deſcription of it by 
the quality of the thing, the boundaries, Sc. yet the deed herein may 

be good, and the thing may paſs well enough. 

However, it is beſt that the things granted be carefully ſet down, and 
certainly deſcribed, by th- quality, g-antity, and ſituation thereof, and 
by any thing elſe that may aſcertain it; for omiſſion and miſnaming of 
things are dangerous; and if any thing granted be altogether incertain, 
and not reducible to a certainty, the grant will be void in that part, and 
nothing will paſs. 

Fourthly, Any thing may be granted by the name whereby it is and 
has been uſually called within nine or ten years, although it be an im- 
proper name, or not its firſt or true name, 

tifthly, By the grant of any houſe, land, or the like thing in poſſeſ- 
ſion, the reverſion thereof, and the tent relerved upon any eſtate made 
thereof, will paſs. | 

Sixthly, If the thing granted be named only in the habendum and not 
in the premiſes, it will not paſs. 

— By the ſame words as things may be excepted they may be 

ranted, 
. ou part of che premiſes follows the words of the grant or other 
deed, 4 
It is uſual in this part of the deed after the grant of the thing in par- 
ticular, and before the general words, (as well as after the * and 
tions 
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—— 


additions of the parties before - mentioned) to interpoſe by way of reci- 
tal, from whom the lands, Sc. came to him that makes the deed, in this 
or the like form, ALL which ſaid premiſes were avs 1 in the poſſeſſion 
of one L. M. and by bim conveyed to O. B. and his heirs, by whom the 
ſame were afterwards conveyed to the ſaid A. B. and bis heirs. 
As to recitals, obſerve, that, | | 
1. It is very neceſſary, that a recital ſhou1d be in the premiſes in one 
of the places before-mentioned, to (bew how the land came from one to 
another, whereby the grantee may know how to make good his title to its 
but where he has all the title-deeds in his own hands, there is no need of 
ſuch recital, * | | HY 
2, Great care _ to be taken where any ſuch recital or reference is 
made, that it be truly and rightly done, or otherwiſe it will do more 
hurt than good. 
3: The deed is good without any ſuch recital. | 
he general words uſed after the particular words are ſafe and beſt to 
be uſed for it is better to have too many than too few words, The ge- 
neral words ſometimes begi AND all houſes, &c. 4153 
And ſometimes the words AND all the eftate, &c. are added; but this 
ought only to be when he who makes the deed parts with all the eſtate z 
for when he only grants a leſſer eſtate out of the greater, then to add 
ſuch words would be unreaſonable and inconſiſtent. 
This part of the premiſes generally concludes with theſe words 
Together with all deeds, &c. | _ 
_ As to the grantof deeds in this manner, obſerve, 
1. That however deeds generally will follow the land, and without 
anting them the purchaſe will have them, yet it is not amiſs to uſe 
this clauſe, for one cannot be too ſure and cautious, | 
2. It is reaſonable, that the purchaſer ſhould have all the lands, un- 
leſs the ſeller have more of the ſame land ; for then it is reaſonable, that 
he keep them to defend the title of his own land, or unleſs he has 
granted them away. | 
Where the title-deeds concern other lands beſides thoſe now convey» 
ed, the vendor uſually grants copies of ſuch deeds. | 
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The Exception. 


The exception is a clauſe whereby the donor, feoffor, grantor, ot 
other perſon contracting, excepts or takes a particular thing out of ; 
general thing granted or conveyed. | 

And being the act and words of the feoffor, Qc. ſhall be taken again? 
him frife. 10 Co. 106. 6. 8 
The thing excepted is exempted, and does not paſs by the grant, 
neither is it parcel of the thing granted; as if a manor be granted ex. 
cepting one acre thereof, hereby in judgment of law that acre is ſevered 
8 clearly, but a /avi d Carter 

An exception excepts c „ but a /aving does not. Y 

A "Tv. pers cuter a gift of an 2 7. Raym. * ; 
An exception out of an exception, or a. ſaving out of a ſaving, makes 
thing as if it had never been excepted. Co. Eh. 372. pl. 19. 


Rules and Examples concerning Exceptions in Deeds. 


Rule 1. 


It muft be of ſuch things as he who makes the exception may have, and d 
belong to him, | 

For if the exception be of ſuch a thing as the grantor cannot have, nor 
does belong to him by law, as if a leſſee for years aſſign over all bis 
term in the /and, excepting the timber trees, earth or clay, this excep- 
tion is not good. Shep. Touch. 79. 5 Co. 12. 6. 

But if a leſſee for life makes a leaſe for twenty years, or leffee for 
twenty-one years makes a leaſe for twenty years; or tenant by the 
. or in derer, grants over their late, excepting the timber trees, 
theſe are good exceptions. 

And if a leſſee for life or years opens a coal-mine, and then aſſigns 
over his eſtate, excepting the mines, or the profits thereof; theſe are 
void exceptions. Shep, ouch, 79. | | 


Rule 2. 


It muſt not be the whole thing granted, but a part thereef only. = 
An exception that goes to the whole thing granted or demiſed, is a void 
exception. Cyro. Elie. pl. 2. 244. pl. 1. 

As if one grants all his lands in Lamb burſi, e r the manor of Hodley, 
and he has no other lands in Lambhurſt than the ſaid manor, the excep- 
tion is void. G. Elis. 6. . 

A man cannot grant an eflate, and reſerve a part of the eflate ;, as, to 
make a feoffment in fee, and reſerve a leaſe for life; or grant an advow- 
ſon, and reſerye the preſentation for his life, Sp. Touch. 79. Tho 
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eſtate. 


Rule 3. 


The thing that is excepted muff be part of the thing granted befert, and 


wot of ſome ather thing. 


The exception is always of a thing granted, and a thing in eſſe, and 


not of a new thing which was not before mentioned or granted. Dy, 59. 

l. 11. | X „ 

1 f theexception be of another thing than the thing granted ; as if one 

nts a manor or land, excepting twelve-pence, or excepting the tithes, 

or excepting one acre of ground, which is no parcel of the manor of the 
land before granted. | | 


Or if one grants the land deſcended to him on the part of his fthers 


excepting the land deſcended to him on the part of his mother z 
exceptions are void. Shep. Touch. 78, 79. | 


Rule 4. 


The thing excepted muſt be of ſuch a thing as may be ſevered from the 
thing granted, and not of inſeparable incidents. Dyer 59. a. 
2 tions of ſeveral incidents are good. 


T be exception muſt be of part of the thing, and not of part of be 


* 


But if inſeparable incidents; as if a manor be granted, excepting the 


court-baron z or land be granted, excepting the common appendant 
thereto belonging; theſe exceptions are void. Shep. Touch, 79. 

A grant of a manor, * the courts, is void 3 for a manor can- 
not be without courts. 101. 5 | 

But a man may grant a manor, excepting any of the demeſnes and 
ſervices, ſo as a real manor, not a reputative manor, be left, Hab. 170. 

If a man has but one cloſe in Dale, and he grants all his lands in Dale, 
coping that one cloſe, this exception is void. Heb. 170. Moor, 

+ 1239. Ft! 

If a = makes a leaſe for life of a mayor to which an advotoſon be- 
longs, and he excepts the advowſon, if he grants over the reverſion, the 
advowſon will not paſs, becauſe it is ſevered and diſmembered from 
the manor, and thereby is become an advowſon in groſs. 11 Cz. 50. a. 

But if one has a manor in which he has parks and fÞ-ponds, and he 
grants the manor for life, except the game and fb, and afterwards grants 


the reverſion of the manor z by this the game and fiſh will paſs. 11 Co, * 


a OR | 

If T let my reory, excepting the glebe, it is a voidexception : ſo of 
2 leaſe of a manor, excepting the demeſnes z for a reQory cannot be 
without glebe, nor a manor without demeſnes. Winch. 23. 


RY 


= 3 


S Kinds of Deeds. ks: 


ſn 


- ſhops 7 it is 


thing is the exception in effect of the thing itſel 


— — — — . 


Rule 5. 


It muſt be of a particular thing out of a general, or of a part of ay in. 
tire ings ul not of a | then 4 out of a particular, or the thing 
ite anted, 2 2 2. 4 
4 exception be of a particular thing out gf a particular thing 
as if one grants Whiteacre and Blackacre, excepting Blackacre zor 
ants twenty acres of land by particular names, excepting one acre of 
— z theſe exceptions are void. Shep. Touch. 79. 
For the grant ſhall be taken moſt ſtrongly againſt the grantor. C. 
ter 104. 9d 
An exception of a thing granted by a ſpecial name in the premiſes, is 
void; but it is good for a thing granted in the premiſes by general words; 
and although it is by ſpecial name excepted, yet the exception is void. 
Meer. Caſe 12.36. | #: / 


A. lets to B. a rectory for years, excepting the manſion-houſe of the 


reQory, /aving to B. (the leſſee) a chamber ; this is an exception out 
of an exception, which is good, and ſhall make it paſs by force of the 
leaſe z for this exception or ſaving makes the thing excepted as if it 


ne ver had been let: ſo a ſaving out of a ſaving makes as if it had never 


been excepted, and then paſſes by force of the leaſe at firſt, O. Eli. 
372. pl. 19. ä # Wo 3 


r 


Keule 6. 7 


As exception muſt be conformable to the grant, and net repugnant thereto, 
© If it is repugnant to the grant, it ſubverts it utterly, and takes away 
the fruit of it ; as if one grants a maner or land to another, excepting 
the profits thereof z or makes a feoffment of a cloſe of meadow or paſture, 
reſerving or excepting the graſi of it z or grants a manor, excepting the 
ſervices. theſe are void exceptions, ; 

So if one rye his beuſe, chambers, cellars, and ſhops, excepting his 
laid this is no good exception, Ros. . 

And if one grants his meadaw and paſture grounds, except his meadow 
grounds, this exception is not good, no more than if one grants tvs ma- 
nors, or two acres, excepting one of them. | 

And yet if a man- makes a leaſe for years of a mill, excepting the 

ofits thereof during the life of the leſſor ; it is ſaid, this has been ad- 
udged a good exception. Sed Qu. For the exception of the profits of a 

4 Shep. Touch, 79. 
An exception that croſſes the grant, or is repugnant thereto, is void, 


| Heb. 72, 170. Vide Mar, Caſe 1236. 


. Ruke 7; 


- The thing excepted muft be certainly deſcribed and ſet down, As, 
If a man grants ell his lands in Eſſex except his lands in Dale; or all 
his lands in Pale z excepting one houſe or one acre in certain 3 or one 


houſe, excepting one chamber in certain z theſe and ſuch like excepti- 
ons are good. Shep, Touch, 78. | 


And 
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 Andif one grants a manor, excepting one tenement, (parcel of the 
e 


manor) or excepting the ſervices of J. S. who holds of manor) or 
extepting one ole 3 or excepting one acre z or excepting the advow ſon 
appendant z or exceptiy the woods: or excepting twenty acres of wood; 
or excepting all the grow trees ; theſe are good exceptions. /bid, 
And if one grants a meſſuage and houſes thereunto belonging, except- 
ing the barn, or excepting the dove-boyſe 1 it ſeems this is à good ex- 


ception, for they may paſs by the grant of a med age, Sc. Shep. - 


Tauch. 78. 
And if one land, excepting the timber trees thereupon, or except=- 
ing the trees thereupon ;z or if a man ſells a weed, excepting twenty of 
the beſt oaks, and ſhews which in certain z theſe are good exceptions, 
Ibid, lar 
Soif one has a mauer wherein is a wood called the Great Wood, and 
he grants his manor, excepting all the woods and under woods that grow 
in the Great Wood, and all the trees that grow elſewhere ; this. is a 
good exception. | ; | 
And if one grants a meſſuage and all the /ands and texements thereunto 
belonging, excepting one cottage ; this is a good exception. 
And if one grants a rewver/ion, excepting the rent ; this is a good ex- 
ception of the rent; and doth keep it from paſſing by the grant. 
So if a man has a rext-cbarge out of land, — releaſes his right in 
the land, except the rent, the exception is good. 


So if the lord releaſes to his tenant ſalvo domino ſus, We. this is a good : 


exception, | | 
2 of di borer except his white farſey this a good er- 
ception of the white horſe, | e ; 
a man be ſeiſed of a manor, and leaſe it by deed indented for life, 
exceptis & reſervatis quod bene liceat to the leſſor ſuccidere, dare A ven- 
dere omnes groſſas arbores in dio manerio creſcentes, c. it ſeems this is a 
good exception of the trees. Shep, Touch, 78. | 1 

If a man lets his manor, exceptis omnibus, beſcis, the ſoil of the wood 
is excepted z but it remains parcel of the reverſion of the manor, and 
ſhall paſs by a grant or leaſe of the manor. 5 Co. 11, Crs. Eliz. 521. 

If A. lets all his land in D. other than Whiteacre, and all his lands in 
S. except Blackacre, for twenty-one years, the remainder to B. in fee, 
except before excepted; I hold (ſay Zyrrel) Whiteacre paſſes z for the 
gant ſhall be taken moſt ſtrongly againſt the grantor, Carter 104. 


do that the exception is void for in certainty. A 


A. lets the manor of Sale, ſaving Whiteacre, to B. the remainder to 
(. for twenty years, ſaving Greenacre z the remainder of all to O. ex- 
cept Dry Cloſe z the remainder to Jobna Stile of all, except before ex- 


cepted. I think (ſays Tyrrel) in this caſe all paſſes- to John a Stile, ex- 


cept Dry Cloſe. Carter 104, 

Yet (ſays he) I grant, that if A. lets to B. all his lands in Sale, ſaving 
it reſerving, or «ther than Whiteacre, the remainder to C. except before 
excepted z in this caſe l 2 Whiteacre is excepted, becauſe there is 
(0 exception before, and the exception would be vain and idle if it ſhould 


not be ſo taken. Carter 104. | 

A man made a feoffment to divers uſes, excepting two cloſes, for the 

iſe of the feoffor only: it was adjudged that theſe two cloſes were 

ticepted, and did deſcend (ie the bir 2 law) either becauſe the excep- 
. t * 


tion 
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tion was good, though the latter part of the ſentence, — for the life of 


; the feoffor only, was void, and therefore to be rejected; or the Whole 


* — . ̃ — . , . Wo At 6 nas. te. 


exception was void becauſe one entite ſentence; yet the court agreed, 


that there was no uſe limited of theſe two cloſes, which were intendei 


to be excepted z for the uſe was limited of the manor, excepti: pre ex. 
ceptis, which excluded the two acres z for although there were not 
ſufficient words to except them, there was enough to declare the inten- 
tion of the feoffor to be ſo, Vent. 106, 107. 

If a feoffment be made of a manor, except Blackacre, to himſelf fo 


life only, habendum, except before excepted, to the uſe of B. in tail, 


Blackacre ſhall not paſs to B. in tail. Ley. 287. 

If a man bargains and ſells his land in D. except what he ſhall after. 
wards deviſe z this exception is void for the incertainty. Hab. 72. 

If woods whereof 2 præcipe lies (by the name of ſo many acres of 
wood) be parcel of a manor, and I leaſe the manor, excepting the 
boy 1 by this the ſoil whereon they grow is excepted. 11 Co. 49.0 

146. | 

By the exception of woods and underwoods, the ſoil itſelf whereot 
they grow is excepted. 5 Co. 11. a. Poph. 146. 

But if I except all "y trees growing in the manor z in that caſe the 
ſoil itſelf is not excepted. 11 C. 49. b. Poph. 146. 85 

In exceptions of woods and trees, obſerve theſe ſix things; 

Firſt, That notwithſtanding they are excepted, they are parcel of the 


\ Inheritance ; and by demiſe for years of the manor they will paſs, be- 


cauſe the freehold remains, and the leſſor remains tenant to the precipe 
but by a demiſe for life, with ſuch exception, e contra. 5 Co. 1 1. 4. 0. 
41 C. 50. a. 
Seceadly, That where the exception is of the trees only, the ſoil it 
ſelf is not excepted, but only ſufficient nutriment for the trees, 
One lets a tenement or cloſe whereof was wood, and commonly 
known by the name of a wood, and in the leaſe was an exception of all 
ſaleable woods now growing, or which ſhall grow hereafter, which hare 
been ſold by the lord of the premiſes, with free entry, egreſs and regrelz 
for ſelling, making and carrying off the ſame at all times convenient 
in this caſe the ſoil was not excepted, but paſſed to the leſſee. C. 
ac. 524. | 
7 Tah, That the leſſee ſhall have the paſture growing under the 
trees, vide the caſe above, | | 
| Fourthly, That the leſſor ſhall have all the benefit of the trees. 11 C. 


0. 4. | 
p Fifthly, That he ſhall have the fruits, and all other profits of the 


trees. 11 Co.50. | 


Sixthly, That where the leſſor. excepts the trees, and afterwards he 
intends to ſell them, the law gives to him, and to thoſe who buy then 

wer, as an incident to the exception, to enter and view the trees 
and ſo cut them down and carry them away, Lex eft, cuicungue aliqu 
aliquid concedit, concedere wietur & id fine ou res ipſa eſſe non potuit, | 
a principal in law. 11 Co. 52.4 13 C. 68. | 

If a leſſee for life makes a leaſe for years excepting the wood, under 
wood and trees growing upon the land, it is a good exception, althoug 
he has not any intereſt in them but as lefſee, becauſe he remains alwa) 
tenant and is chargeable in waſte ; wherefore to prevent it, he m 


_— 
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make the exception : but if leſſee for years aſſigns ones bh term with 
ſuch an exception, it is a void exception. Cre, Fac. 296. 


2 


> 


F Keule 8. 


| The #xception out of the thing granted may be any part of the deed, 
but it moſt commonly and properly ſucceeds the ſetting down of the 


thing granted, and is made by one of theſe words, excepted, or except= 


ine, beſides, ſaving, ſave only, excepted and ahways reſerved, &c. 
If a leaſe be made, provided that the leſſee ſhall not ſell the woeds ; this 
proviſo is no exception, but the woods are demiſed. Brown! 241. 


Ruleg 


- By the ſame words whereby it may be well granted it may be well er- 
cepted, | | 


Rule IO. 


It may be made by other words that carry the ſame ſenſe, but the words 
before mentioned are the mt proper. 

The words other than, will make an exception; as in the ſtatute of 
fines, 4 H. 7. which concludes thus All perſons, except feme-coverts, 


other than theſe that be parties to the ſaid fine—Here other than makes an 


exception out of an exception. Carter 99. 
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HE babendum is a clauſe in a deed, ſhewing what eſtate the 
ntee ſhall hold in the thing granted. £ 

t is ſo called from the word habendum, being the firſt word in that 
part of the deed, when written in Latin, Q 
An eſtate may be made by a deed without any habendum at all ; as 

if one gives or grants land to another and limits no eſtate, without any 
babendum in the deed, and ſeals and delivers this deed, and makes livery, 
accordingly ; in both theſe caſes the deed 2 and in the firſt 
in eſtate in fee - ſimple is made, and in the laft caſe an eſtate for life is 
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"Parts of Deeds. 


"| he Office of the Habendum. 


The office of the hahendum is to expreſs. the certainty of the eſtate 
which the grantee, Ac is to have, ſor what time, and to what uſe. 
It is to /imit an eftate and not to give any thing. 
It ſometimes qualifies the eſtate, ſo that the general implication of the 
eſtate, which by conſtruction of law paſſes in the premiſes, by the ha- 
bendum may be controlled; but not if the eſtate is expreſſed in the pre- 
miſes ; as if a man by deed gives lands by the premiſes to one and his 
heirs, Hhabendum to him for lif ; this hahendum is void, becauſe repuge 
0 


. nant to what is expreſſed ; not if the laben dum had been to the heirs 


his bod. Wood's Inſt. b. 2. c. 3. 483 a> 

But if the eſtate had only been im#/ed in the premiſes; as if A. grants 
a rent to B. generally in the premiſes, the ſame by implication and con- 
ſtruQion 3 is an eſtate for life; yet an habendum for years is good, 
_ ſhall gualify the generality and implication of law in the premiſes. 
Ibid. | 


An habendum may ſometimes expla'n the premiſes, to prevent wrong; 


did poſt, and ſometimes enlarge the premiſes ; as if a man gives lands in 


the premiſes to one and the heirs of his body, habendum, to him and his 
heirs, he has an eſtate-tail and a fee-fimple expectant; for when the 


| deed at firſt contains ſpecial words, and afterwards concludes in ge- 


neral words, both words, as well general as ſpecial, ſhall land. 1:4. 
Jones Rep. 4. 8 C. 154. Dyer 1606. < 
An habendum may abridge the premiſes. Jone, Rep. 5, Vide Moor, 


| Caſe 1236. 


FJ. V. was ſeiſed in fee of a houſe and garden in L. and held it in bur- 

age, and by his will deviſed it to M. his wife for life, and died; but 
a ore the making of his will, he made a deed of feoffment to G. WW, 
his ſon, habendum after the death of the ſaid 7. V. the feoffor to the 
ſaid G. W. in tail, and made livery of ſeiſin ſecundum formam charte ; 
the feoffinent was void, and nothing paſſed, and then the will made 
afterwards was good; for when no eſtate is expreſſed in the beginning 
of a deed, but only an implied eſtate for life, as here by the habendun 
an expreſe eſtate is limited, this doth control the implied limitation; 
and if this be void and repugnant in law, as it is here, being after the 
death of the ſeoffor, all is void; but if there be an expreſs limitation 


in the beginning, if the hahendum be repugnant, it is void, and the firſt 


is good; and although livery be made, yet it is tied ſecundum forman 
chartæ, which is void, and ſo all is void, for it is but the execution of 
a void deed. G EIN. 254. pl. 57. | 

+ Sqmetimes the habendum gives an eſtate where nothing was given 
before Pla 160. a. | | 

And ſometimes it will alter the eſtate given in the premiſes. bid. 
Sometimes it gives to a perſon not named before. Plow. 160. 


The 
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"The habendum ſhall never introduce one who is a ſtranger to the 
premiſes (3 Leon Caſe 60.) to take as a grantee, but he may take by 


remainder. T. Raym. 145. 


What the Hahendum ſhould contain, where placed in the 
' Deed, and by what Words expreſſed. 


It is neceſſary that the hahendum ſhould compriſe and include the 

remiſes, and it muſt be conſiſtent with that which is there expreſſed 
for if it is not, the precedent eſtate given by the premiſes ſhall ſtand, 
and the eſtate. by the habendum ſhall be void. Mood, B. 2. c. z. 

In it ſhould be ſet down again the name of the grantee, the fare that 


is to be made and limited, or the time that the grantee ſhall have in 


the thing granted or demiſed, and to what uſe; and therein ſometimes, 
though needleſsly, is ſet down again the thing granted. pg 
If the name of the grantee be not contained in the premiſes, yet if 
it be in the habendum it may be good enough as if one gives or grants 
land, habendum to B. and his heirs, and he is not named in the premiſes, 
yet this is a good deed to make an eftate in fee-fimple. And yer if the 
thing granted be only in the habendum and not in the Ker? +: of the 
deed, the deed will not paſs it; and therefore if a man grants Black- 
acre only in the premiſes of a deed, habendum Blackacre and White- 
acre, Whiteacre will not paſs by this deed ; but if the thing newly added 
be implied in the thing granted by the premiſes of the deed, as being an 
incident thereunto, or otherwiſe, or it be the ſame thing, and expreſ- 
ſed in other words only, in theſe caſes the premiſes and the habendum 
may ſtand together ; as if one grant a manor, habendum the manor with 
the advowſon appendant to the manor; or if one grant a reverſion of 
land by the name of the reverſion in the premiſes, habendum the land 
itſelf, in both theſe caſes the deed is good, and the advowſon and re- 
verſion will paſs. * So alſo if livery of ſeiſin be made of the thing newly 
added, in this caſe perhaps it might paſs by the livery. 

And if the thing ted be left out in all, or in pare in the habendum, 
yet the grant is ; and therefore if one grants land to A. habendum 
to A, his heirs, We. or if one grants Whiteacre and Blackacre to A. 
habendum Whiteacre to A. and omit Blackacre, yet the deeds are good, 


and all that is contained in the premiſes of the deed doth paſs in both 


caſes. Shep Touch. 75. 
The hahendum may be placed in any part of the deed, and be good 
in law, but the proper * is immediately after the premiſes, | 
If any thing be excepted in the grant in the premiſes, it is beſt to men- 
tion ĩt here by theſe words, (except before excepted.) | 
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How the Habendum fhall be conflrued ; and how diffren 
Eftates are limited according to the Words of the Habendum. 


| The habendum, as all other parts of a deed, for the moſt part ſhall 
be taken molt ſtrongly againſt the grantor, and moſt in advantage of 
the grantee, yet ſoas to be conſtrued as near as poſſible to the intent 
of the parties | hy 3 
If land be granted t one and his beirs until. ] S. pays one hundred 
pounds, and J. S. dies before he pays it; in this caſe the eſtate is be. 
come a pure fee-ſimple. Plow. 557. Shep. Touch. 101. 

If lands be given or granted to a man, To have and to hold to him an 
his heirs, this is a ſee- ſunple pure, abſolute and perpetual, and it is 
made by theſe words, his beirs ; for it is a general rule, that the words 
bis heirs only, make an eſtate in fee-fimple in all feoffments and grant. 
Co. Lit. 8. 

But 3 hath many exceptions; for if à feoffment of land be 
made to J. S. Ef beredibus, without the word ſuis, this is a fee-ſimple, 

And yet if the grant be 70 J. 8. and J. D. & baredihbns, without this 
word ſuis, contra; for this is only an eſtate for their lives. 

And if lands be given to a Biſhop, Parſon, or the like, To have and 
to hold to him and his ſucceſſors ; this is a fee- ſimple. | 

And if lands be given o a Mayer and commonalty, or other corpora- 
tion aggregate r without the word ſucceſſors, or any other 
word; or if lands be given to fuch a corporation for their lives; this 
is a fee-ſimple. | 

But if land be given 10 4 Parſon, or the like, habendum 7 him, 
without ſaying how long; or habendum a him for life ; by this he has 
no more than an eſtate tor life. Shep. Touch. 101. Vidö Lit. F1. Ce 
Lit, 8, 9, 15. 27 U. 1 Perk 5 239, 240, 241. 39 Hl. 6. 38. Plow. 
28. Bro. Efates 4. 11 H. 5. 12. | 
See this diſtinction between a corporation aggregate, and a corpora- 


tion ſole, in reſpect of the eſtate they reſpectively take, by a grant in 


which the word ſucceſſors is omitted, clearly explained in Co. Lit. 94 b. c. 
And if lands be given to the King generally, without any other words, 

this is a fee ſimple. Co. Lit. 9. 600 27. WY. 

So if one grants Deo & eccleſiæ de D. it is ſaid this is a fee-fimple in 

the parſon of D. 

So alſo of a grant eccleſiæ de D 


So if a grant had been to the monks of ſuch a houſe, it had been a 


ſee-ſimple in the houſe. | 

And in like manner it is in other caſes; as if one recites that B. has 
enfeoffed him of Whiteacre, To have and to hold 7% h m and his heirs ; 
and then he faith ſurther, that as fully as B. hath given Whiteacre 
to him and his heirs, he doth grant the ſame to C. by this C. the grantee 
hath the fee-fimple of this acre. 

And if one grant two acres to A. and B To have and to hold, the 
one to A. and his heirs, and the other to B. in forma pradida; by this 
B. has a fee-ſimple in this other acre, for an eſtate in fee-ſimple, ſee- 

tail, 
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tail, or for life, may be made by ſuch words of reference. Shep. 


Touch. 101. 


Alſo if a rent be granted between parceners, to make an equality of 


rtition, and it be granted generally and without any words of heirs, 
et this is a fee-ſimple. fs | | 
Becauſe the grantor hath a fee-fimple, in conſideration whereof he 
ted the rent; ipſæ etenim leges cupiunt ut jure regantur. Co. Lit, 
n —:: Nb rH 
So where lands are given in frankalmoigne. Shep. Touch. 101. 
And ſo alſo it is in the caſes of a releaſe of right, a fine and a recovery, 
Shep. Touch. 102. . . 


If one gives or grants lands to another, To have and to hold to him 
and his heirs males, or to him and bis hei- * ; in both theſe caſes there 
when theſe words are in a will, 


is a ſee · ſimple made; but it is otherwiſe 
for then it 1s but an eſtate tail only. Lit. $ 31. 11 C. 46. 
If one grants land to one, To have and to hold to him and his right 
heirs ; by this ke has a fee- fimple. Hep. Touch. 102. | 
And ſo it ſhall be taken if it be by fine. 1 
So if one grants land to J. 8. for life, the remainder to the heirs or to 
the right heirs of J. S8. this is a fee ſimple. | | 
So if one makes a feoffment in fee to the uſe of himſelf for life, and 
aſier bis death to the aj of his heirs ; this is a fee-ſimple. | 
If one grants land to J. S. To have and to hold to him and the heirs 
of J. S. this is a ſee-ſimple, and all one with a grant to J. S. and his 
eirs. Shep. Touch, 132. 
If one grants land to another, To have and to hold to him for twenty 
years, and that after the twenty years the grantee ſhall have it to bim and 
bis beirs by ten pounds rent, and makes livery of ſeiſin; by this the grantee 
ſhall ha ve the fee - ſimple Shep. Touch. 102. 
If one grants land to the wife of J. S. To have and to hold 7 her for 


life, and after to J. S. in tail, and after to the right heirs of J. S. by this 


J. S. has a fee-fimple. bid. on | 3 
And if one grants land 2% A. for life, the remainder to B. for life, the 
remainder to the right heirs of A. by this A. has a fee- ſunple. #Þ 
If land be granted to a man and his wiſe, To have and to hold 7 them 
and the beirs Heine of them ; this is a fee-ſimple, and not a fee- tail. 
Bro. Eftates 86. | ; 1 
If land be granted to one and his heirs, by the premiſes of a deed, 
2 have and to hold to him for life ; by this he has a ſee-ſunple. Shep. 
ouch, 102. SEL? 

If land be given or granted to one, habendum to him and his heirs, ſo 
ling as be pays twenty pound; yearly to J. S. and his heirs, or ſo long as ſuch 
a tree doth fland, or the like; this is a kind of ſee - ſimple, but it is li- 
mited and qualified, and determinable upon this contingent. Shep. 
Touch. 101. ? | | 

If by the premiſes of a deed land be granted /o one and the heirs of his 
body, To have and to hold to him and his heirs ; by this he has an eſtate- 
tail and a fee-fimple expectant: and ſo vice verſa. Shep. Touch. 102. 

But according to 8 G. 154. 6. the words wr the body in the ha- 


tendum, qualify the word heirs in tbe premiſes, and create an eſtate-tail 
without any ſee expectant. Ste alſo Mo. 26, Contra, Cro. Fac. 476. & 
2 Roll. Rep. 23. 
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If by the premiſes of a deed the grant be 7 bim and bis beirs, To 
have and to hold 7 him and the heirs of his body; by this alſo he has an 
eſtate- tail and fee-ſimple expectant. bid. 

No nn of the party can make a freehold commence in futuro. 

Co. 55. a. b. ; ' 
4 Terr in fee cannot grant his eſtate, habendum after his death; for 
then he would have a particular eſtate in himſelf againſt the rules in 
law. Cre. Fac. 376. pl. 2. Cro. Eliz. 254, 255. pl. 27. 

If land be given 10 the ſon, To have and to hold to him and bis heir; 
of the body of bis father; by this the ſoo has a fee · ſimple. Shep. Touch, 


FAD LT Ss. Las. 
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103. | | 
if lands be given or granted to a man, To have and to hold 1 bin 
and to the, or to his, heirs of his body, or to the, or to his heirs males of 
his body, or to the, or to his, heirs females of his bedy ; by this the grantee 
has an eftate-tail. Shep. Touch. oa. | 5 

If lands be given to a man, To have and to hold to Bim and the heir; 
males, or to him and the heirs females of his body begotten ; the grantee haz 
an eſtate-tail. Shep. Touch. 102. | 

It is a conſtant rule, that in the creation of an eſtate-tail, it muſt a 
pear of what body the perſons to inherit muſt iſſue, and it is the eſſence 
of the eſtate, 1 P. Wms. 72. Co. Lit. 27. b. For the origin and nature of 
eſtates-tail, what things may be entailed, the different ſpecies of eſtates- 
tail, the words neceſſary to create them, the incidents and inconyeni- 
ences attending them, and the introduction and progreſs of fines and 
recoveries in order to bar them. See Blackft. Com. vol. 2. p. 110, Co. 
Lit. 9. 19. and Wright's Tenures 186. 

If lands be given to a man and his wife, To have and to hold to then 
an the heirs males, or them and the heirs females of the.r two bodies begot- 
ten; by this they both have an eſtate-tail, | 

And if lands be given to them and the heirs males, or heirs females of 
the body of the buſhand begotten on the wife ; by this he hath an eſtate- tail, 
and his wife an eſtate for life only, . | | 
And if lands be given to A. To have and to hold 70 him and his heir 
en the body of B. begotten ; by this A. has an eſtate-tail, and B. has no- 
thing. Shep. Tauck 103. ah ; | 

And on the death of B. without iſſue, in the liſe-time of A. A. be- 
comes tenant in tail after poſſibility of iſſue extinQ ; for the nature of 
his and its privileges, ſee Co. Lit. 27. . 

So if lands be given to a man and his wife, To have and to hold 
unto them and the heirs he ſball beget on her body; by this they have an 
eſtate-tail in them both. | bb, | 

, If lands be given o a man and his wiſe and the heirs of. the. body of the 
buſband; by this the huſband hath an eſtate in general tail, and the wife 
but an eſtate ſor life. | | CON IS ANR 

If lands be given to him, To have and to hold 7 him and his heirs, be 
Hall heget on the body of his wife ; by this he hath an eſtate-tail, and ſhe 
no eſtate at all. . . | 

If one gives his land to his daughter or couſin in frank-marriage, by 
this they have each of them an eſtate-tail without any word of heirs or 
heirs of the body, &c. Shep. Touch. 103. 

The daughter or couſin takes only an eſtate in ſpecial tail ; this gift 
may be either beſore or aſter marriage. The words in tee" 

accord- 
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according to the rules of law, create an eſtate of inheritance in ſpecial 
tail; but theſe four requiſites muſt be incident to the gift, or elſe theſe 
words will create but an eſtate for life: iſt. It mu't be given for con- 
ſideration of marriage. zdly. The woman or man that is the cauſe of 
the gift, muſt be of the blood of the donor. 3dly. If the gift be made 
of ſuch a thing as lieth in tenure, the donees muſt hold of the donor at 
the time of the eſtate in frank marriage made. qthly, The donees 
ſhall hold freely of the donor, till the fourth degree be paſt. Co. Lit. 
21 h. Vide further in Fleta lib. 3. cap. 11. Com. Dig. Eſtates (B 6) 

If one gives lands to B. and his heirs, To have and to hold 7B. and 
his heirs, if B. have heirs of his body ; and if be dies without heirs of his 
body, that it ſhall revert to the donor; by this. B. has an eſtate - tail. 


Shep. Touch. 103. | 

So if one gives lands 7 B. and his heirs, if he have iſſue of his body ; by 
this he has an eſtate-tail. Ibid. | 3 EG | 

The word ſſue in a will, may be a word of limitation; but in a deed, 
it is always a word of purchale. 2 Atk. 582. 

So if lands be given to B. To have and to hold /o him and heirs, pro- 
vided that if he dies without heir of his body, that the land ſball revert. 

So if lands be given 7 A. £9 B. uxori ejus & hevred' eorum & aliis 
hered' ipſus A. fi did hered de did A. & B. exeunt' obierunt fine bære- 
de de ſe, &c. by this they have an eſtate-tail. | | * 

And ſo in all ſuch like caſes where after a limitation of a ſee- ſimple 
theſe or ſuch like words are added, vis. That if he dies withont heirs of 
hs body, the land ſhall revert; for in all theſe caſes the habendum is 
conſtrued to be a limitation or declaration what heirs are meant before. 

Nor does ſuch conſtruction or explanation of the habendum retract the 
piſt in the premiſes, becauſe the word heirs has ſtill its operation, and 

y ſuch conſtruction becomes more conformable to the will and inten- 
tion of the donor. Vide Bac. Abr. Eftates in Tail (B). 

If lands be given 4 A. and B. (a man and a woman unmarried) To 
have and to hold 70 them and the heirs of their two bodies; by this each 
of them has an eſtate-tail, and if they marry, their heirs may inherit 
it. Hep. Touch. 103. 

But if the words be, To have and to hold to him and the heirs of the hody 
of the father engendered ; by this it is an eſtate-tail ina deed, as it is in 
a will, Shep. Touch. 103. 3 . 

And if the father be dead, the law is ſo alſo; but the ſon ſhall have 
by this only an eſtate for life, except he be iſſue in tail to his ſather per 
formam doni. | | | Pi 

So if there be grandfather, father and ſon, and the father dies, and 
lands be given 70 the Jon, To have and to hold to him and the heirs of the 
body of the grandfather ; this is an eſtate-tail in the ſon, but neither the 
lather nor the grandfather has any eſtate in theſe caſes. 

If lands be given to J. S. and the heirs of the body of his wife 
(being dead) begotten ; by this J. S. has an eſtate-tail. Shep. Touch, 103. 

If one grants lands to J. & To have and to hold 7 him and th- heirs 
of bis bo-ly iſſuing, the remainder to ] D. and his heirs in forma prædicta; 


by this J. F. and J. D. after him have each of them an eftate-tail. 


If the remainder had been to J. D. in forma predita, without the 
word heirs being inſerted, this limitation would veſt a good eſtate-tail 
in J. D. G. Lit. 20.6. * i ix 
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Parts of Deeds. 


If one grants land to A. to have and to hold to bias for life, the re. 
mainder 10 the firft ſon of A. and the heirs-male of the body of that firſt fon , 
by this the firft ſon has an eſtate in tail, and A. his father but an 


eſtate for life only. | | 

But if lands be granted /o A. for life, the remainder to the heirs of the 
body of A. by this 275 an eſtate-tail in him. Shep. Touch, 104. 

And if lands be given 4e a man and his wife, To have and to hold 5 
them and one heir of their bodies lawfully begotten, and to one of heir the 
body of that heir; by this there is an eflate-tail made, yet ſo as it ſhall 
laſt only during the lives of thoſe two heirs. Shep. Touch, 104. | 

If one grants lands to another, To have and to hold to him and to bi; 
beirs of the body of ſuch a woman lawfully bogotten ; by this he ſhall have 


an eſtate- tail, for begotten ſhall be intended by the donee on that wo- 


man. Co. Lit. 26. | 

If there be huſband and wife, and they have iffue a fon and a daugb- 
ter, and lands are given to the wife, To have and to hold to her and the 
heirs of her late huſband on her body begotten ; by this the wife has an 
eſtate for life, and the ſon an eſtate in tail; and if he dies without 
iſſue, it ſhall go to his daughter per formam doni. Co. Lit. 26. 

If lands be granted 70 the Sean of A. and _ of B. To have and 
to hold to them and the heirs of their two bodies; by this they have each 
of them an eſtate in tail in them; for there is a poſſibility that one huf- 
band and wife may die, and then the other huſband and wife may 
intermarry. Co. Lit. 20. : 

If there be father and ſon, and lands are given to the father, To have 
and to hold 70 him and the heirs of the body of his fon; by this the ſon 
has an eſtate-tail, but the father only an eſtate for life. Shep. Touch. 
104. 

If lands be given to the mother for life, the remainder to ber ſon @ ndibe 
beirs of the body of the father on her begotten, (the father being dead) the 


+ ſon has an eſtate tail. Lit. & 352. Shep. Touch. 104. 


If lands be granted to J. S. To have and to hold to him and the heir: 
be ſhall happen to have of his wife; by this he has but an eſtate- tail, and 
no fee-ſimple, and his wife has no eſtate at all. 12 . 4. | 

If lands be granted ad . 8. and the heirs that the ſaid J. S. ſhall lawfully 
beget of bis frft wif, and he hath no wife at the time of the grant ; by 
this he has an eſtate-tail. Co. Lit. 20. . 

If lands be granted to the huſband and wife, To have and to hold 10 
them and the heirs of the body of the ſurvivor of them; by this the ſur- 
river Hall have an eſtate-tail after the death of the other. O. 
Lit. 26. 

If lands be granted to J. S. To have and to hold 0 bim & beredibus 


de carne ſua, or hæredibus de ſe, or heredibus quos fibi contigerit ; in all 


theſe caſes J. S. has an eſtate-tail, and no more. Co. Lt. 20. 

If lands be granted t buſtand and wife, To have and to hold 1 
him and the heirs of the body of the huſband, the remainder to the 
huſband and wh and the heirs of their two bodies begotten, this remainder 
is void ; and therefore by this the huſband has an eſtate in tail, and the 
wiſe a joint eſtate for life with her huſband, and no more. Co. Lit. 28. 

If lands be granted to J. S. and the heirs of the body of Jane a Note 
begatten ; by this J. S. has an eſtate-tail, and no more. Co. 140. 1 


* 
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If lands be granted w J. S. & bæredibus de corpore procreatis; by this 
the heirs that ſhall be begotten afterwards ſhall take. Co. Lit. 20. 

And if lands be granted 7 J. S. & heredibus de corpore procreandis ; by 
this the heirs of his before begotten ſhall take per forman doni, as 
well as thoſe that ſhall be begotten aſterwards, Ca. Lit. 20, - 

If one grants'to J. S. that if be and the heirs of his body be not yearly 
paid forty ſbillings, that he or they ſhall diflrain in the lands of the granter z 
by this the grantee has an eftate in tail in the rent: as if he grants 
to ] S. that if be and his heirs be not paid, &c. that be or they ball, &c. 
he has a fee-ſimple in the rent. Co. Lit. 146. | 

If one gives or grants land to another, To have and to hold to him, 
or to him and his Aer, and ſays not how long nor for what time, and 
the grantor makes hvery of ſeiſin — to the deed, by this the 
grantee has an eftate for his own life; but if no livery of ſeiſin be made, 
no eſtate at all but an eſtate at wil doth paſs by this deed ; and if he 
that grants the land be but a leſſee for years of the land, and he makes 
no livery of ſeiſin upon the grant, by this his term of years, and that 
eſtate which he has, is granted. Shep. Touch. 105. 
= But if he makes livery of ſeiſin upon the grant, then an eſtate for 
| EF life of the grantee will-paſs ; and it is a forfeiture of the eſtate of the 
N leſſee for years, of which he in reverſion may take preſent advantage. 

And if one grants to another common in his land, when he doth put 
; in his own beats, or eſtovers in his manor when he cometh there, 'and 
ſays 7 gd, by this it ſeems the grantee hath an eftate for 
life. Ibid. 8 

If one grants land to J. S. To have and to hold to him or his beirs in 
in the disſunctive; this 1s but an eſtate for life, and no more. 5 G. 
112, Co. Lit. 8. | 

So if one grants lands to J. S. To have and to hold 4 him and bis 
beir, in the ſingular number; by this J. S. has only an eſtate for life, 
and no fee-fimple. 16:4. 

If one bargains and ſells land to anether for money, and limits no 
time, and expreſſes no eſtate ; by this the bargainee ſhall have only an 
eſtate for life: but it was otherwiſe before the ſtatute for uſes, for then 
it had been a fee fimple. Co. 87, 130. Plow. 8 39. wan py] 

If lands be granted 10 J. of life, and after to the next heir-male of 
J. S. and the heirs-male of the body of ſuch next beir-male ; by this J. S. has 
but an eſtate for life; but if it be 70 the next heir5-male of J. S. it is an 
intail. O. 66. | 

If one grants land to F. S. To have and to hold to him in fee- ſimple, 
or in fee-tail, without ſaying to him and his heirs, or to him and his heir. 
_ or the like; this is but an eſtate for life, and no more. 20 

6. 33. | | 

So if one grants land to J. S. To have and to hold 70 him and his 
ſeed, or to him and his iſſues generally, without more words ; by this is 
made only an eſtate for life : but in the conſtruQion of a will the land 
is otherwiſe in moſt of theſe caſes. Co. Lit. 8. 20. | 

It lands be granted 4 tee Ef beredibus, without the word F ar ; by 
this they have an eſtate for their lives, and no longer. 20 H. 8. 3515 
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II one grants lands to J. S. To have and to hold to him and bis bein Wii, 
for bis own life, or for the life of J. D. by this J. S. has an eſtate fy 
life, and no more. 5 Co. 112. Co. 140. . 
If one grants lands to A. and B. habendum fibi & ſuis, omitting all other 
words, or To have and to hold 1 them and their aſſigns ; by this they 
have an eſtate for life only. 
+ So if lands be granted to any natural perſon, To have and to hold 
to him and his 38 3 by this he has only an eſtate for life. 4 C. 
Co. Lit. 1, 8. | . : 
If one grants his lands to J. S. to pay his debts, To have and to hold 
to him generally, without limiting any eſtate z in this caſe J. S. has u 
eſtate for life only. 8 Co. 96. 
If lands be granted to 4. and B. To have and to hold to them for their 
Fives, to the uſe of C. for his life; by this C. hath an eſtate for his life, | 
if A. and B. live ſo long. Dyer 186. 8 
If a tenant in tail grants totum flatum ſuum ; by this the grantee hu | 
an eilate for the life of the grantor, and no longer. | 
And if a leſſee for life grants all his eflate, hereby his eſtate for life 
doth pals, for this is as much as he can lawfully grant. Shep. Touch, 
208. | = | 
: If a man has a ſon and a daughter, and he dies, and lands be granted 
to the daughter and the heirs-females of the body of the father ; by this ſhe 
| has only an eſtate for life. Co. Lit. 24. « 
i If one grants land to another, To 3 and to hold to her whilſt be 
Hall live ſole, or during ber widowhood, or 1. long as ſbe ſhall bebave ber- 
felf well, or ſo long as ſhe ſball dwell in ſuch a houſe, or ſo long as ſbe ſbal 
pay ten pounds yearly, or ſo long as the coverture between ber and her huſband 
all continue; or one grants lands to a man, To have and to hold unto 
him until he ſhall be promoted to a benefice, or the like; in all theſe caſe, 
if livery of ſeiſin be made according to the deed, or if the grant be of 
ſuch a thing whereof no livery is requiſite, the grantee has an eſtate 
| for his life, and no more, and that determinable alſo. Co. Lit. 42, 
| 234: 335- 
I _— rants lands to F. S. To have and to hold to him for life, and 
doth not ſay for whoſe life ; this regularly ſhall. be taken for the life of 
J. S. the leſſee, and not for the life of the leſſor. 
But if the leſſor himſelf has but an eſtate for life in the lands pr 
= then the leaſe ſhall be conſtrued to be and to enure during that life only 
| by which the leſſor did hold, to prevent a forfeiture, And if he that 
F makes the leaſe be tenant in tail of the land, this ſhall be taken to bea 
1 | leaſe for the life of the leſſor. 
l | And if a tenant for life of land makes a leaſe for years of it, and then 
| grants his reverſion by the name of reverſion to another, to have and 
{ | to hold 70 him and his heirs ; by this he hath only an eſtate for the liſe 
| 
| 


wands as ww wa, 


of the grantor, and no more. | 
So if tenant in tail of land grants it to one for years, and after grants 
his reverſion to another, To — and to hold to him and his heirs ; this 
thall be conſtrued to be an eſtate for life of the tenant in tail, _ no 
| . | | longer 


ES 4 Parts of Deeds. | 


longer ; and the attornment of the tenants in theſe caſes will not alter 


* _ it is in caſe of a releaſe alſo ; as if tenant in tail doth releaſe 


to B. (being leſſee for years of the land) all his right to the land, this 
hall be taken to enure but for the life of the tenant in tail, and no 
longer; as if a man retains a ſervant, and ſays not how long, this ſhall 
be taken for a 8 legis non facit injuriam. Co. Lit. 42, 183. 
161. F. N. B. 168. | 4 
—_ if a man by his deed grants a rent of ten pounds ifſuing out of 
all his land, quarterly, at the uſual feaſts ; this is an eſtate for the life 
Jof the grantee. Shep. Touch. 107. „ 1 25 
If one grants lands to J. S. and J. D. To have and to hold t them 
during the i / li ves, omitting theſe words, and the longeſi liver of them ; yet 
they ſhall hold it during the life of the longeſt liver of them. 


And if lands be granted to A. To have and to hold to him during the 5 


live of B. C. and DP. without any more words; by this A. hath an 


eſtate during all their lives, and during the life of the longeſt liver of 


them. 5 Co. 9. 11 oy 
And if lands be granted to A. To have and to hold to him during his 


life, and during the lives of B. and C. by this he has a leaſe for his own 
life and the lives of B. and C. and the longeſt liver of them. Shep. 
Touch. rob. © ; | | 

But if a leaſe be made to J. S. of land, To have and to hold o bin 


during the time that A. and B. ſball be 2 of the peace, or, during the 


time that A. or B. ſball be of the Inner-Temple, or the like ; in theſe caſes 
the failure of one doth determine the eſtate. 38 Eliz, B. R. Ros and 
Adwick. | 1 | | 

And if a leaſe be make to B. only, To have and to hold t him and 
C. for their lives; by this B. hath an eſtate for his own life only, and no 
more, and C. hath nothing at all. 8 Eliz. B. R. Hobart and Wiſe- 
more. | 

By the ſtatute 29 Car. 2. c. 3. tenant fur autre vie, may deviſe his 
eſtate by will at by three witneſſes ; and if he does not deviſe the 
eſtate, it is chargeable in the hands of the heir, if it ſhall come to 
him by reaſen of a ſpecial occupancy, as aſſets by deſcent ; in caſe there 
be no ſpecial ' occupant thereof, it ſhall go to the grantee's executors 
or adminiſtrators, and ſhall be aſſets in their hands. Vide 2 Salk. 464. 
2 Vern. 719. And by the ſtatute 14 Geo. 2. c. 20. the ſurplus of the 


eſtates pur autre vie, in caſe of inteſtacy, is made diſtributable as per- 


ſonal eſtate. Theſe two ſtatutes have aboliſhed the title of general or 
common occupancy ; but ſpecial occupancy by the heir at law, where 
the original is to a man and his heirs during the life of ceflui gue wie 
ſtill continues. Vide Hargr. Ed. Co. Lit. 41. b. 2. Blackfl. Com. 8. 258. 
400. 2 Lord Raym. 1000. Com. Dig. Eſtates, (F.) Vin. Abr. Occupant 
end Eflate. 1 Ath. 524. 3 Ath. 708. Bac. Ar. Eſtate for Life, (B). 
When no time is ſet down for the beginning of an eſtate, then it ſhall 
begin preſently, otherwiſe it ſhall begin at the time expreſſed, if that 
be not againſt law. r | 
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have and to hold for twenty-one years from the date, or from the d 
the date; in theſe caſes the leaſes ſhall begin on the 27th day of May, 
But in the caſe of Pugh and the Duke of Leeds, determined in th, 
King's-Bench, Michaelmas term 1777, a leaſe for twenty-one year, 
— to commence from the day of the date, was held to be a good leaſe 
in poſſeſſion of the ſame, as if it had been to hold from the date. Vid 
1 Wilf. Rep. Part 2. p. 165. Hargr. Ed, Co. Lit. 46. b. 

I the words be, To have and to hold from benceforth, or from th 
making hereof ; in theſe caſes the leaſe ſhall begin on the day in which 
it is delivered. | 287 

And if it be to begin a die conjundionis, then it ſhall begin the nen 
day after the delivery. | | 

And if it be, To have and to hold for twenty-one years, without men. 

tioning when it ſhall begin, it ſhall begin from the delivery, if there 
be no former leaſe in being; and if there be, then it ſhall begin fron 
the time of the ending of that leaſe | | 

If the deed has a date which is void or impoſſible, as the zoth of fe. 
bruary or 40th of March, and the term be limited to begin from the 

date, then it ſhall begin from the delivery. | 

So if a man by his deed recites a leaſe which is not exiſting, or which 
is void. or miſrecite a leaſe that is in eſſe in a point material, and then 
fay, To have and to hold from the end of the former leaſe ; this leaſe 
mall begin in a courſe of time at the time of the delivery of the deed. 
. lit. 46. 5 Co. 1, 2, 5. Dyer 286, 307. 

If one makes a leaſe * land to A. for twenty years, and then grants 
it to B. To have and to hold 7 him from the end of the firft term, ke 
in this eaſe this ſecond leaſe ſhall begin as ſoon as the firſt leaſe by 
what means ſoever ſhall end. as 
But if the words of the ſecond leaſe be, To have and to hold to bin 

from the end of the twenty years; in this caſe the ſecond leaſe ſhall no 
begin until the twenty years be expired | N 

And if one makes a Jeaſe of Whiteacfe to A. for ten years, and of 
Blackaere to B. for twenty years, and then reciting both the leaſes make 
a leaſe to C. to begin after the former leaſes ; this ſhall be taken reſpec- 
tively, and ſhall begin for Whiteacre after the end of the ten year, 
— for Blackacre after the end of the twenty years. Co. 154. Plow. 
199. , 

And if one makes a leaſe to two for ſixty years, provided that if the 
beffees fhall die 4within the term, that then preſently after the deceaſe, or, tht 
Lift of them longeſt living, the _ ſhall re-enter ; and one of them dies 
and afrer the leſſor makes a leaſe to another, h:hendum, & e cum pol 

five per mortem, ſurſum redd wel firiiſuduram of the firſt ſurviving lel- 
ſees, acciderit wacare, ſor forty years; in this caſe the ſecond leaſe ſhall 
begin after the death of the leſſee ſurviving, re-entry of the leſſor, or 
the efftuxion of time of the firſt leaſe, which of them ſhall firſt happen, 
and the leſſee at his election cannot make it to begin at any other time. 
6 Co. 36. 4 | 1 


Nuts of Deeds. © ee hs 
Ha leaſe for years be made, bearing date the 26th day of May, To 


N Vit of Deeds. 


— 


7 of If a en makes a leaſe for thirty years, and four years afterwards' 
lay, WY rakes another leaſe to another man in theſe words: Noveritis &c. me 
the A. de B. prædictis 30 annis finitis dediſſe & conceſſiſie B. de C. c. baben- 


die con fed ionis prœ ſentium termino finito uſque finem 31 am , 
al by this hs —— tern ſhall begin at the end of the thirty years. Dyer 


261. 


twenty years, lo be accounted from the date of the laft deed ; in this caſe 
the ſecond leaſe ſhall 2 at the end of the firſt leaſe, and theſe 
words 10 be accounted, ſhall be rejected Paſ. 7. Fac. C. B. Craa- 


decks Caſe. | 
If one makes a leaſe of land to A. for ten years, and after by inden- 


ture grants it to B. To have and to hold to him from Michaelmas next 
or ten years ; and afterwards the firſt leſſee urchaſes the reverſion, by 

which his term is drowned ; 1n this caſe the ſecond leaſe ſhall begin 

preſently when Michaelmas is come. Dyer 112. | 


be If there be two jointenants, and ons; of them grants the land to J. S. 
To have and to hold ro him for taventy years, if the leſſor and his compa» 
en ſe lone live; by this the Teaſe ſhall continue no longer than they 
en both live together, and when either of them is dead, the leaſe is deter- 
iſe mined. Shep. Touch. 110. | 
d. And if one grants his land to J. S. To have and to hold ts hin, bis 
executors, &c. For the term of one hundred years, if A. B. and C. live ſo long, 
ts and leave out theſe words, or either of them ; in this caſe if ei of 
{4 them dies, the leaſe is determined. id. 5 Co. 9. 
But if the words be, To have and to hold for one hundred years; i 
A. B. or C, omitting, or either of them, ſhall live fo long, contra. Ibid. 
n If a leaſe be made of land to the huſband and wife, Io have and to 
ot hold to them for twenty-one years, if the huſband and wife, or anv 
child between them, ſhall ſo long live ;” this is a good leaſe, and ſhall 
of continue for all their lives, and for the life of the bongeſt liver of them, 
ey although the firſt words be in the copulative. Shep. Touch. 110. 
. If one poſſeſſed of land for a term of years grants the ſame to ano- 
5 ther, To have and to hold“ to him, his executors and adminiftrators, 
. or to him and his aſſigns, or to him,“ without any more words; or if 
a man that is poſſeſſed of a term grants his leaſe to another, and does 
' not ſay ſor what time; in theſe caſes the whole term is granted, 
1 although no livery of ſeifin be made. * | 
y And in the firſt caſe, if livery of ſeiſin be made, then it ſeems there 
[ — an eſtate for t *: life of the grantee; and therefore this is a for- 
. eiture of the eſtate of the leſſee for years, whereof he in the reverſion 
] may take advantage preſently. Shep. Touch. 110. | | 
r And if a leſſee for years of land grants a rent out of the land gener- 


ally, without any limitation, this ſhall be conſtrued to enure for a grant 
of the rent ſo long as the eſtate of the grantor continues. 
But if he grants a rent by expreſs words for the life of the grantee, 
by this the grantee ſhall have it for all the term, if he lives ſo long. hid. 
If one grants lands to J. S. To have and to hold 'to him for life, reſeræ- 
ng the firſt ſeven years a roſe; and if be will hold the land over, that he ſball 


And if one makes a leaſe to A. for twenty years, and after makes a 
leaſe to B. To have and to hold to him from the end of the fir term for 
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I.! one grants a rent of five pounds per annum unto J. S. To have and 


| 7. 2 or from three years to three years during the life of ibe leſſee ; by this 


at will. Co. Lit. 42. Plow. 273. 


Pay a rent in money, and no livery of ſeiſin is made; by this it ſeem t, 
be a leaſe for ſeven years until the condition be performed, and then i 
is a leaſe for no longer time; and ſo perhaps it will be if livery of ſeiſn 
be made. Co. Lit. 218. 


to hold to him, &c. until he ſball receive twenty pounds, in this caſe he 
ſhall have a leaſe for four years of this rent. Co. Lit. 42. Plow. 273, 
If one makes a leaſe for life, and ſays, if the leſſee within one year 
pays not twenty ſhillings that he ſhall have but a term for two years ; by 
this, if he doth not pay the money, he hath only a leaſe for two y 
altho' livery of ſeiſin be made upon it. Co. Lit. 218. 1 
And if one makes a leaſe to J. S. To have and to hold 7 him, bi; 
executors, &c. for ten years, if J. D. ſbould live ſo long, and J. D. is dead 
at the time when the leaſe is made: in this caſe J. S. hath an abſolute 
leaſe for ten years. 9 Co. 60, 63. ls oa ro ow 
If one grants lands to J. S. To have and to hold to him, his executor, 
&c. for three years, and ſo from three years to three years, during the life 


has a leaſe for fix years, and no more. fd \ 

And if one grants lands to J. S. To hold for three years, and after the 
end of thoſe three years, for three years during the life of the leſſor ; by this 
J. S. has a leaſe for nine years, and no more, 

And yet if theſe and ſuch like caſes where a leaſe is made from ſ- 
many years to ſo many years for the life of any perſon, and livery of ſeiſin 
is made upon this deed ſecundum formam charte, this perhaps may be an 
eſtate for life. Plow. 273. Co. Lit. 45. Dyer 24. 

If lands be granted, To have and to hold from our Lady-Day, pro ter- 
mino unius anni, &f fi de anno in unum annum quamdiu ambabus partibu 
placuerit ; by this the grantee hath a leaſe for three years only in cer- 
tain, and afterwards a leaſe at will. | | 

And if lands be granted, To have and to hold from the Nativity of 
Chriſt next, pro termino unius anni, & fi in fine did“ unius anni anbe 

partes placerent, quod eadem praſens demiſſio foret renovata, tunc habend' 
præmiſſa to the leſſee, Ic. ab & poſt didum feftum nativitatis Domini 
uſque ter minum trium annorum extunc prox” ſequen':; by this the grantee has 
a leaſe in certain but for one year only, and if the parties agree again, 
a leaſe for three years. 14 H. 8. 10. 6 Co. 35. 10 C. 106, 

If one makes a leaſe to J. S. To have and to hold 10 him for years, 
and ſay nos how many years; by this the leſſee hath a leaſe for two 
years, and no more. 6 (Co. 35. 21 H. 7. 18. 

If one grants his lands to J. S. To have and 'o hold to him until 7. 
D. fl all come to twenty years of age; and in this caſe if J. D. dies before 
that time, the leaſe is ended. 3 Co. 19. 

If a man be poſſeſſed of a term of years of land, and grants the land 
to another and his heirs; this by conſtruction will amount to a good 
grant of his intereſt. - Co. 44. 7 H. 4. 42. 

If lands be granted to J. S. To have and to hold, Ec. until he ſhall 
receive twenty pounds out of the profits of it; in this caſe if Every of 


ſeiſin be made, the grantee hath an eſtate determinable upon the levying 


of the money; and if no levying be made, he hath no eſtate at all but 


, If 


+ qu 2 . 9 1 fy Lk 2 


2 Parts of Deeds. 335 


ft lands be granted to huſband and wife and to J. S. To have and 
ano bold 7 them and to their heirs of the buſhand and J. S. by this the wiſe. 
im Wi bas only an eſtate for life in a moiety with ber buſband, and the hul-. 
band and J. S. have the fee-ſimple in jointenancy to them and their 
nd heirs. Dyer. 263 | Nate vb 
be BW If land be granted © to two brothers, or two ſiſters, or to a brother 
„(dad ſiſter, or to a father and ſon,” or any others To have and to hold 
ear to them and the heirs of their bodies. begotten ;* by this they have 
by joint eſtates ſor their lives, ſo that the ſurvivor of them will have the 
whole for his life, and ſeveral inheritances, i. e. eſtates in general tail by 
| moieties in common one with another. 3 
And if a gift be made to two men and the heirs of their two bodies, 
the remainder to them two and their heirs; they are jointenants for 
life, tenants * common of the eſtates- tail, and jointenants of the fee. 
Co. Lit. 183. 6. X 15 ' 
And if finds be granted © to two men and their wives, and the heirs - 
of their bodies begotten,” in this caſe they have joint eſtates for life, 
and afterwards the one huſband and wife ſhall have the one moiety, and 
the other the other moiety in common, Yb] 
Of the inheritance ; and no croſs remainder or other poſſibility ſhall 
be allowed by law, where it is now ſettled and takes effect. Co. Lie. 
b | | | 


2 


If lands be granted“ to a man and two women, To have and to hold 
in to them and the heirs of their bodies;” by this they have each of them 
an eftate-tail common with the other. Shep. Touch. 111, 112. 
So if lands are given to two men and one woman, and the heirs of 
'* I their three bodies begotten, they have ſeveral inheritances. Co. Lit. 
o 184. a. : | | ö 
* If lands be granted 0 huſband and ⁊viſe, To have and to hold“ to 
them and their heirs of their bodies iſſuing,“ or in ſuch like manner; 
of by this the wife has an eſtate-tail as well as the huſband | 
* But if granted to them, To have and to hold © to them and the heirs 
{ WW of the huſband, or to the huſband and wife, and the heirs of the huſ- 
u band which he ſhall have by his wife,” or in ſuch like manner; by this 
g _ has only an eſtate for life, and the whole eſtate- tail is in the 
uſband. | 
So vice verſa, if lands be granted © to huſband and wife, and the heirs 
„of the wife upon her bod tten by the huſband ;” by this he has an 
® i ffiate for life only, and his wife the whole eftate-tail. | 
And if the lands be granted to the huſband, To have and to hold 
{ to him and the heirs of his body on the body of his wife begotten,” 
7 have and to bold © to him and the heirs of his body begotten on 
the wife he ſhall firſt marry,” or To have and to hold to him and his 
| vife he ſhall firſt marry, and the heirs of their bodies begotten ;” in theſe 
ſes the huſbands have the whole eſtates, and the wives nothing at all. 
But it ſeems to be otherwiſe when the eſtate is limited by the way of 
de “to a man and his wiſe that he ſhall afterwards marry;” ſor by 


s it ſeems the will ſhall take alſo. 
b If lands be granted © to A. a married man, and to S. a married wo- | 
ran, and to the heirs of their bodies engendered ;” by this they have 4 


c ach of them an eſlate- tail preſently executed, and whilſt the wife * _ | 
ul- 


—_—_— 


nn... 
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huſband and the huſband of the wife live, they ſhall hold for their live; 
and if they happen to die, and theſe to intermarry and have iſſues, their 
iſſues ſhall ha ve it according to the intail. Shep. Touch. 112. | 

I lands be granted to A. and B. To have and to hold t A. 1 40 
the remainder to B. in fee ; 3 ſhall have the whole for his life, and 
B. the fee-fimple afterwa Dyer 56, 126. 


Where the Habendum is repugnant and vnd; and where mt, 
but fhall control, divide or expound the Premiſes. 


As touching this matter theſe differences are to be taken betweeg 
things that are granted, and between the e/tates. 

When the things that are granted are ſuch as lie in grant, and take 
effect by the delivery of the deed only, without any ceremony, or take 
effect by the ſame ceremony; and when not, but another ceremony i 
required to the perfection of the grant and eſtate. 

And when there is an expreſs — made by the deed in the premiſe, 
thereof, and when but an implied eftate only ; as for example, 

If one grants land, rent, common, or any ſuch like thing, to one and 
his beirs, by the premiſes of the deed, Bhabendum to him for life, or he. 
bendum to him and to his aſſigns, without more words; in this caſe the 
hbabendum is repugnant and void, and by this the grantee ſhall have u 
eſtate in ſee-fimple if livery of ſeiſin and attornment, as the caſe re- 
quires, be duly made, for otherwiſe no eſtate at all but at will, will pak. 

So if a man grants a rent, or ſuch like thing that lies in grant, to one 
and his beirs, To have and to hold to him for years; this 1s a void 
babendum, and the grantee ſhall have the fee-ſimple. | 

But if a man grants land to another and his heirs, To have and to 
hold to him for a certain number of years; in this caſe whether be 

makes livery of ſeiſin or not, it is a good habendum ; and by this the 
grantee ſhall have, an eſtate for ſo many years, and no more. | 

So if one grants land, rent, common, or ſuch like thing, to one in the 
premiſes of 1. deed, without limitation of eſtate, (which in judgment 
of law is an implied eſtate for life), To have and to hold to him fora 
certain number of years, or at wiil; this habendum is good, and hal 
ſtand with the premiſes, and qualify it as the habendum is. Shep. Touch, 


112, 113. | 
And if one — land by the premiſes of a deed to one and his heirs of 
a 


his body, To have and.to hold to him and his heirs ; this habend»m ſhall 
ſtand, and this ſhall be taken to be an eſtate-tail and a fee ſimple ex- 
pectant. Co. Lit. 12. a. | 

So vice werſa, if land be granted to one and his heirs, To have and 
to hold ro him and his heirs of his body; this ſhall be conſtrued an 
2 and a fee-ſimple expectant, and ſo both ſhall ſtand together, 

Lit. 21. a. | | 

If lands be given to B. and his heirs, To have and to hold to B. and 
his heirs, and if he dies without heirs of his body, it ſhall revert 
to the donor; it ſeems this is a fee-tail only, and no ſee- ſimple expec- 


tant. Voluntas donatoris in charta doni ſui manifeſte expreſſa obſervanda eft 
Co. Lit. 21. 4. | K 
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Ia leaſe for Tan be made of hand and then the leffor by the pre- 
miſes of the dee a | Ad 
reverſion of the land to him, c. for life; this habendum ſhall ſtand 


80 if by the premiſes of the deed the reverſion be eus, To have 
4 c 


and to hold the land itſelf, this is good, and both ſh 
but nothing is granted in either caſe but the reverſion. 10 


108. N 
If the next advowſon of a church be granted to three, To have and 


| ſtand together; 
Co. 107, 


to hold to them and either of them jointly and fevcrally ; this is joint, 


and the habendum is void. Dyer 304. 3 Co. 19. | 

And yet if one grants Jand to two by the premiſes of the deed, To 
have and to hold to one of them for life, the remainder to the other 
for life ; this is not repugnant, but ſhall ſtand together and make the 
eſtates ſeveral and in remainder one after another. 2 Co. 55. 

So if a leaſe be made to two, To have and to hold the one moiety 
to one, and the other moiety to the other; by this they have ſeveral 
eſtates. Expreſſum facit ſemper ceſſare tacitum, Co. Lit, 183. Dyer 
106. | 
If a man has a leaſe for years of land, and he reciting this by the 

remiſes of the deed, grants all his eſtate in the land, To have and to 
Fold the land, or the term after his death, or for part of the time only ; 
in this caſe the habendum is void, and the whole eſtate paſſes immedi- 
ately by the premiſes. Dyer 272. Plow. 520 | +a 

If a tenant for life ſurrenders a moiety of his land, and the leſſor 
grants it all to a ſtranger, To have and to hold the one moiety ſor life, 
and the other moiety = forty years after the death of the tenant for 
— — babendum ſhall ſtand and enure according to the grant. 

Her 250. 

If a man ſeiſed of land in fee makes a leaſe for life of it to one, 

and af er grants the reverſion of it to another, To have and to hold 
the reverſion and the tenements aforeſaid. cum poſt mortem, forisfa@, 
&e dacare acciderit ; in this caſe the habendum and premiſes may ſtand 
together. Paſ. Fac. C. B Shep. Touch. 114. 
As the office of the habendum is 10 limit the eſtate, ſo the general 
implication of the eſtate, which paſſes by conſtruction of law by the 
premiſes, is always controlled and qualified by the habendum. 2 Co. 55. 
a b (ro. Eliz. 254. Hob, 171. 2 Rol. Abr. 66. 14 Vin. 151. 

And although the balendum is void, and ſo in effect no babendum, 


yet no eſlate of freehold ſhall paſs by implication of law againſt the 


expreſs limitation of the party. 2 Co. 55. a. b. Hob. 171. | 

If in the premiſes of a feoffment to B. A. gives to him and his heirs, 
habendum to the feoffee and his heirs for twenty-one years, or life; 
1 babendum is void, and the deed ſhall take eſe by the premiſes. 
2 Co. 24. 4. | 

An hs contrary to the premiſes is repugnant and void; as if 
a man in the premiſes gives land to one and his heirs, habendum life, 
the habendum is void. 2 Co. 23. . 

When no eſtate is expreſſed in the premiſes, but only an implied 
eſtate for liſe, and by the habendum an expreſs eſtate is limited, this 
controls the implied eſtate for life; and if this is void and repugnant, 

Vor. HI.—Pasr. II. B | all 


nts. the land to another, To have and to hold the 
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all is yoid ; but if there be an expreſs limitation in the premiſes, and 
the habendum is repugnant, the habendum is void, and the premiſes i; 
good, Cro. Eliz, 254, 255. pl. 27. 2 Co. 55. a. 9 Co. 47. 

But had it been where a ceremony is requiſite to the perfection of 
the eftate limited in the premiſes, and nothing is requiſite to the eſtate 
limited by the habendum but only the delivery of the deed ; in ſuch 
caſe, though the habendum be of leſs eflate than is mentioned in the 
premiſes, the habendum ſhall ſtand. 2 Rep. 24. a. | 

Where a prebendary demiſes to T. S. and his heirs, habendum to hin 
and his heirs for three lives; this is an explanation of the premiſe, 
that the leſſee and his heirs ſhall have ſuch an eſtate as is mentioned in 
the premiſes, which is but for three lives, as in the babendum. Jones 
4. 2 Keb, 865. 4 | 

If one thing be granted in the premiſes, habendum una cum another, 
which is no part of, nor belonging to it: that mentioned in the haber- 
dum will not paſs. Hob. 161. Vide Moor, Caſe 1236. 

And if the habendum is not purſuant to the premiſes, it is void; as a 
grant of a manor, habendum a rent, parcel of the manor. Plow, 151, 
0.152. 4. 

Where a man grants a rent or common. tc. by the premiſes, to the 

ntee and his heirs, habendum to the grantee for lite or years, the 
3 is repugnant and void. f | 


Vide further Vin. Abr: Grants, (K a.) and the Caſe of Throgmorto v. 
Tracy, Plowd. 145. 


Of the Tenendum. 


Tenendum what, 


HE tenendum is a clauſe in a deed wherein the tenure of the land 
is created and limited. | 

A tenure is created, either by a& of the party or act of law. 
. And ſervices are either of profit and no fidelity, or of fidelity 
and no profit. | | | | 

Some of them are alſo for the private profit of the lord. 

And ſome of them were for the public defence of the realm. 
A tenure may be reſerved upon a gift in tail, or feoffment of corpo- 
rate things. into which an entry may be made. | 

But upon incorporate things, as courts, rents, ways, piſcaries, and 
the like, no tenure may be reſerved; nor may it be of things of no 
profit to the donor, ſeoffor or counmonwealth ; nor may it be done to 
a ſtranger. | 


Nor 
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Parts of Deeds. 
Nor may the tenant hold by two tenures. : | 
There 4 ho land that is not held by ſome ſervice, ſpiritual or tem- 


Ce — 


n 


IJ. Hep. Com. Af}. 391. f | N 
pf robe as is - 2 very little uſe, being only inſerted by cuſ- 
te tom; it was formerly uſed to ſignify the tenure by which the eſtate 
th ranted was to be holden, vis. renendum per {-rvitium. militare, in 
e Zurgagis, in libero ſocagio, ke. but all theſe being reduced by the 


ſtatute of 12 Cha 2. into free and common ſocage, the tenure is now 
never ſpecified. | | 1 
And all tenures to be created by the King ſhall pe in free ſocage 
only, and not in capite, ſaving rents, heriots and ſuits of court, and 
ſervices incident to common ſocage, c. and ſaving tenures in Franbal- 
moigne, by copy and grand ſerjeanty, other than incident to knight- 


er, ſervice. 


n. No man can hold one and the ſame land immediately of two ſeveral 
lords. Co. Lit. 152. A 

$2 One man cannot of the ſame be lord and tenant. Bid. 

51. If a tenant in fee conveys the land to another, he ſhall hold the land 
as the feoffor held it from the lord. N 

he And if he makes a feoffment of part of his land, he muſt hold that 


he part of the lord as the other held, if it be to be divided. IE” 

But if they be not to be divided, as a horſe, and the like, the lord 

ſhall have the whole, as a horſe of every tenant. Shep. Com. Afſ. 392, 

Vs Where the law makes a tenure and reſervation, there the heirs of 

the feoffor, donor or leſſor, ſhall have the ſervices, as well as the 
ſeoffor, donor or leſſor himſelf, unleſs by the expreſs words of th 

ſeoffor, Qc. in the deed it be otherwiſe limited. Perk. $ 699. 


The Office of the Tenendum. 


— — 


"HE office of a fenendum in a deed, is to limit and appoint the 
. tenure of the land by which it is held, and how, and of whom 
it is to be held. 
Before the ſtatute called Qua emptores terrarum, (18 F. 1) the 
” tenendum was uſually from the feoffor and his heirs, and not of the 
ky chief _ of the fee, whereby lords loſt their eſcheats, ſorſei- 
tures, Oc. ; | | 1 
But ſince the ſaid ſtatute of the tenendum, where the ſee- ſimple 
paſſes, muſt be of the chief lord of the fee, by the cuſtoms and ſer- 
po- vices, and the feoffor held. . : | 
" Yet this ſtatute does not extend to a gift in tail; for the donee ſhall 
A bold of the donor, Co. Lit, 6. a. 2 Infl. 66, 67, 500, 501, 502, 505- 


82 Where 
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Where the Tenendum is placed, and by what Wards 
tt ts expreſſed. | 


The tenen dum moſt commonly and properly ſucceeds the habendun, 
-and was uſually in theſe words, /enendum per ſerv:tium, &c. 

Put fince the ſtatute of Quia emptores terrarum, when the fee- ſimple 
doth paſs, the tenvre is always of the chief lord, and is thus ſet forth, 
Tenendum de capilatbus dominus, &c. But this clauſe at this day is for 


| the moſt part left out of deeds, and altogether omitted. 500%. 


Com. A. f | | | 

2 ſeems now to be incorporated with the habendun, for 
= ſay, 2p HAVE AND TO HOLD; in which clauſe the eſtate i; 
imited, Cc. 


Of the 8 7 


Reddendum what, and how it differs from an Exception. 


y 1 E Reddendum is a clauſe in a deed whereby the ſeoffor, donor, 


leſſor, grantor, fc. reſerves ſome new thing to himſelf out 
of that which he granted before; as rent, ſuit, ſervice, fc. 

The reddendum differs fro an exception, which is ever part of the 
_ granted, and of a thing in / at the time; but this is a thing 
newly created or reſerved out of a thing demiſed that was not in eſe 
before; ſo that this always reſerves that which was not before, or 


abridges the tenure of that which was before. 


Where the Reddendum is neceſſary, or wot. 


An eſtate in fee, for life or years, may be good without any reſer- 
vation of rent, except it be in caſes of leaſes made by tenants in 
tail of their intailed land, huſbands of their wives land, and church- 
men of their church land. Shep. Prec. 98, 99. 
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Of what the Reddendum mu le. if 


The reddendum or reſervation muſt be of another thing than what 
is granted, of a rent or profit iffuing out of. the roy pranged, and 
not any part of the thing itſelf granted; nor can it be out of an 
other thing than the thing granted, or ſome part thereof at leaſt. 
Shep. Prec. 999. | | | 

Anciently the reſervations were for the moſt part in victuals, as 
corn, fleſh, £?c. but about the reign of H. 1. the referyation of vic- 
tual: was changed into money. Wad, . 

If a man grants land, yielding and paying money, or ſome ſuch thing 

early, this is a good reſervation ; but if the grantee covenants to pay 
ſuch a ſum of money, or to do ſuch a thing yearly, this is no gocd 
reſervation, but a covenant to pay a ſum of money in groſs, and not 
as 6 rect. | ow: $38 

If two tenants in common make a leaſe of their land, rendering 
twenty ſhillings rent, this ſhall be but one twenty ſhillings and not 
two twenty ſhillings ey, AG 


$9 if the leaſe be, rendering a horſe or a hawk ;. by this they ſhall 


* T —_— 
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out of their land. Plow. 271, 289. 10 C. 10. 
If one makes a gift in tail of two acres of land, the one at the 
common law and the other in borough Engliſh, rendering an ox to 
him and his heirs; and the donee having two ſons dies, and the eldeſt 
ſon inherits the one acre, and the youngeſt ſon inherits the other; in 
this caſe the donor and his heirs, ſhall have but one ox,.&c- 10 Co. 106. 
If one grants land yielding for rent money, corn, @ horſe, ſpurs, a 
roſc, or any ſuch thing; this is a good reſervation ; but if the reſer- 
vation be of the graſs, or of the veſture of the land, or, of a common, 
3 other profit to be taken out of the land, theſe reſervations are void. 
2 Lit. 142. 1 a I 
If one > EN manor, meſſuage, land, meadow or paſture, or the 
veſture, or herbage of land, meadow or paſture, rendering a rent, 
this js a good reſervation. A F 
But if one grants tithes, rents, commons, adyowſons, offices, a 
corrody, mulcture of a mill, fair, market, privilege or liberty, re- 
lerving a rent, this reſervation is void. | | 
And vet ſuch reſervation in the caſe of the King alſo is good. 
And in caſe of a ſubjeR alſo, if a leaſe be made by dzed in writing 
of any ſuch thing for a term of years, reſerving a rent, this may be 
good by way of contract to produce an action of debt, though not as 
a rent to be diſtrained for, Co. Lit. 47. 5 Ce. 3. Park. $ 626. 4 
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on of what 4 Reddendum muſt be. 


The reddendum or reſervation muſt be out of lands, houſes, or 
ſome ſuch corporeal thing, and cannot be made upon fairs, tithes, or 
any ſuch incorporeal thing, nor can one rent be reſerved out of ano- 


ther. Shep. trec. cg. 

A rent cannoi be reſerved by a common perſon out of an incorpo. 
real inheritance ;_ but if a leaſe be made by deed, reſerving a rent, it 
may be good by way of contract to have an action of debt for it, as a 
ſum in groſs, though not as rent: but ſuch rent ſhall not paſs with 
tte grant of the reverſion, for that is not incident to it. Co. Lit. 47. 
4. 142.4. Cro. Jac. 112. fl. 10. T. Raym. 194. Hard. 88. 


o whom a Reddendum may be made. 


The reddendum muſt be made to him who makes the deed; and if 
there be two or more grantors, then to them all, or to one of them 
at leaſt : for it cannot be made to one who is a ſtranger to the deed. 

Cbep. Prec. 99. 5 | 

If a leaſe he made for years, rendering a rent to the leſſor or his 
heirs in the disjunctive, or rendering a rent to the leſſor, without ſay- 

ing, and 4 his heirs, &c. or rendering a rent during the ſaid term, 
and does not ſay to whom; or rendering ten pounds to the leſſor and 
five pounds to his heirs ; all theſe reſervations are good. | 
But if a leafe be made, rendering rent to the heirs of the leſſor; 
this reſeryation is void, becauſe the rent is not reſerved to him firſt. 
5 Co. 111. 8 Co: 71. Ce Lit. 214. | 

And if the reſervation be, rendering ſo much rent during the faid 

term, and doth not ſay to whom; in this caſe it ſhall be conſtrued 
io be to him that hath the reverſion, and accordingly it ſhall be 
paid, and ſhall continue during the term. | 

But if 4 be ſeiſed of land in fee, and makes a leaſe for years of it, 
rendering rent to A. (without ſaying to his heirs, c) during the ſaid 
— this rent ſhall continue as > during the liſe of 4. and no 
onger. | 

it two jointenants by deed-poll, or by word, make a leaſe ſor life, 
reſerving a rent to one of them, this ſhall go to them both, 

So if one of them be terant for life, and the other in ſee, and they 
join in a leaſe for life or giſt in tail, reſerving a rent, the rent ſhall 
enure to them both. | 

But if tenant for life, and he in reverſion join in a leaſe for life or 
giſt in tail by deed, reſerving rent, the rent ſhall enure to the tenant 
tor life only during his life, and after to him in reverſion. Co. Lt. 
214. | 

Il one be poſſeſſed of a term of years of land, and grant it by deed 


to J. S. for his liſe, and aſter his death to J. D. in this caſe the whole 
We | term 
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Bis of Dead. 


ons nted to 7 F. and his executors, adminiſtrators and aſſigns 
hall 4 it, and 2 J. D. But if a term be ſo deviſed by wall, k 
yrs" if one gives or grants to another his borſe, or his books, for 
liſe, and that after his death they ſhall remain to another, the re- 
mainder is void, and the firſt it for ever; for the giſt or grant 
of ſuch a thing for an hour, is a gift of it for ever. 8 Co, 95. 10 
Co. 47. Bro. Donne 57. Hitæ. Doune 2. D's, 


F 
> . 


0. | . os ry i Ns 
, Hmv and by what Deed a Reddendum muſt be made. 
h 3 Fo | 

7 A reſervation may be by fine as well as by deed ; or it may be in 


caſe where the leſſor has a reverſion of the land, or upon a petition 
to make an equality without any deed at all. by | 

But if it be-upon an exchange to make an equality, it is not good 
except it be by deed. Co. Lit. 225. 8 H. 7, 9. Bro. Fine 36. 
Reſervation 4. | F | q 
If two jointenants join in the grant of their land by deed indented, 
and the rent is reſerved to one of them; this is a good reſervation, 
and ſhall go to him alone. | 8 a 

But if che leaſe be made by word or by deed-poll, the rent ſhall go 
to them both. Co, Lit. 214, 143. Dyer 222. | 6 

And if a man poſſeſſed of a term join his wife with him, 'and they 
both aſſign over their term by indenture, rendering a rent to them 
two and the ſurvivor of them, and ſhe does not ſeal the deed; in this 
caſe the reſervation as to the wife is void. An e 

And if the reſervation be of the rent to a ſtranger that is no party 
to the deed, and to him only, this reſervation is void. | 

And therefore if the father and his ſon and heir-apparent by inden- 
ture leaſe his land for years, to begin after the father's death, render. 
ing rent to the ſon, it is void. Mic; 8 Car. Bland's Caſe. | Hob. Ca. 172, 
174. Oats and Firth. Wi. | | 

A rennay be reſerved upon an indenture of bargain and ſale in- 
rolled, according to the ſtatute of lands in fee ; for though an uſe had 
only paſſed at the common law, yet now by the ſtatute of uſes, the 
uſe and poſſeſſion paſs together. Co. Lit, 144. Cro. Elis. 595. pl. 39. 
2 Roll. 448. 19 Vin. 110. 10. | | 
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IVhere the Reddendum is placed in the Deed, and by what 
Words it is expreſſed. © 


3 


The reddendum moſt commonly and properly ſucceeds-the tenemdum, — 
or limitation of eſtates; but it is as good in law if it be placed in any 4 
other part of the deed, * Ons au 
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A reiidendunt thuſt be by apt words. 


By apt words, an apt rent but of manors and ſuch like memorable 
things, or divers rents may be reſerved upon one grant ; as if one 
grants t manorsof A. B. and C. rendering for A. twenty ſhillings, 
and C. twetity ſhillings ; theſe are good rents, and ſeveral. 

So if one grarits the mahbrs of A. B and C rendering three 
viz. for A. twenty ſhillings, for B. 1 iNings. and for C. twer. 
ty ſhillings ; this is a good reſervation, but in this caſe the rent i 
intire. Rs | 

Alſo one may reſerve one rent one year and another rent another 
year, as ten ſhillings one year, N ſhillings another year; or 
one may reſerve a rent to be paid every ſecond or third year, and no 
rent the other years ; or one may reſerve one kind of rent one year 
and another kind of rent another year; and theſe reſervations are 
good. Dyer 30B. 5 Co. 55. Co. Lit. 47, 164, 213. 

If the reſervation be thus: yielding and paying twenty ſhillings 
during the ſaid tert, omitting the word (yearly), this ſhall be taken 
to be not onee only, but yearly during the term; and accordingly it 
muſt be aid. a | | 3 

And if a leaſe be made for years, rendering in every middle of the 
year guolibet medio anni twenty pounds, this ſhall be paid during the 
term. 27. H. 8. 19. | 


How the Reſervation Jhall be conflrued 


This is always taken moſt in advantage of the feoffee, grantee, 
leſſee, Ac. and againſt the feoffor, grantor, leſſor, Sc. and yet ſp as 
the rent be paid during the time. TH ET 

If the reſervation be only to the feoffor, grantor, c. and the deed 
do not ſay alſo, ts his heirs, executors, &c. this reſervation ſhall conti- 
nue only for the lifetime of the grantor, and ſhall determine with his 
death. 7 

And ſo alſo it is where the reſervation is to the feoffor orghis heirs 
in the disjunQive ; for in this caſe the rent ſhall continue on during 
the life of the grantor, | f | 

And yet if one makes a leaſe for years, rendering yearly durin 
the ſaid term to the leſſor, or his heirs or executors; this is a g 
Fares during all the term, by reaſon of theſe words, during 
the term. 

$0 if the feoffor or leſſor be ſeized in fee, and makes a feoffment in 
fee, or leaſe for life or years, rendering rent to the ſeoffor or Jeffor, 
or his executors or aſſigns; in this caſe the rent ſhall continue only 
for the life of the leſſor. | 

But if the reſervation be to the feoffor or leſſor, or his heirs and 
ny in the copulative, or in the disjunctive, to him or his heirs, or 
to him and his ſucceſſors (if it be the leaſe of a corporation) during 


the term, then all the aſſignees of the reverſion ſhall enjoy it. 


n 
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"And if the reſervation be thus, yielding rere 


[without any more words] this ſhall be taken for all the time of the 
eſtate, and ſhall go to him in reverſion accordingly. Shep. Touch. 


115. 
5 — by deed indented grants land to A. To have and to hold to 
him for life, the remainder to F. and the heirs of his body, and for 
default of ſuch iſſue, to remain to D. in tail or for liſe, yielding there- 
fore yearly, Cc. in this caſe the reſervation ſhall extend to all the 
R . ; 

If a leaſe de made the 10th day of Auguſt, rendering rent at our 
Lady-day and Michaelmas ; in this caſe, although our Lady-day be 
frſt named, yet the firſt payment ſhall be at Michaelmas next after 
the making of the deed. | | 

If the reſervation be at Michaelmas, or within twenty days after; 
in this caſe the twentieth day ſhall be taken excluſive. * 

But if the rent be to be paid at Michaelmas, or by the ſpace of 
twenty days after; in this cafe the twentieth day ſhall be in- 


cluſive. N | 

If a leaſe be made in December from the Nativity of Chriſt next for 
one year, with this addition, et /i in fine dicti anni amber partes aprearent 
gud endem dimi ſſio 2 2 ay habend' & terend” premiſſa a dd 

8. [the leſſee] a poft dium feſtum tunc proxim' ſequent” u 
, nem . — reddendo inde — durante — —_— 
W. S. tc. in this caſe the reſervation ſhall relate to both the terms, 
and the rent ſhall be paid the firſt year, although they do not agree to 
renew the leaſe. Shep, Touch. 114. | 

If one makes A leaſe of land for years, if the leſſee live ſo long, 
and after the leſſor by his deed indented doth grant the land to another, 
To have and to hold the reverſion to the grantee for his life, cum pot 
mortem, Ac. aut aliter acciderit wacare, reddend” inde annuatim to the 
grantor and his heirs, cum rewerſio predida acciderit, nine fhill:ngs and 
four pence per annum, in this caſe this reſervation of rent ſhall not begin 
before the reverſion happen in flion. 10 Co. 107, 108. 

If rent be reſerved to be paid at two terms, and it is not ſaid by 
_ portions, yet it ſhall be ſo taken, and it muſt be ſo paid. 13 Hl. 4. 

vorury 240. 

It is very truly obſerved, in the Preface to Lord Chief Baron Gi. 
bert's Treatiſe on Rents, that there is no part of the law more exten- 
ſively uſeſul and intereſting, than that of rents: and yet perhaps, no 
part in which thoſe niceties and diſtinctions, that are eſſential to both 
rights, and the means of recovering them, are leſs underſtood. Thoſe 

o ſeek to obtain a clear knowledge of the doctrine of rents, and 
the practice reſpecting them, will find very confiderable aſſiſtance in 
that excellent book; and in another ſmall Treatiſe of the ſame Author 
on Diſtreſs and Replevin. See al/o the flatntes of 32 H. B. c. 379. 2 Wm. 
and M. c. 5. 4 Ann. c. 16. $ 10. 8 Ann. c. 14. 4 Geo. 2. c. 28. 
it Geo 2. c. 19. 20 Geo. 2. c. 52. $ 42. Harg. Ed, Co. Lit. 47. 
Vide Hil. Shep. Touch, wa v2.51. 
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_ Of Conditions. 


What @ Cmdition is, and how it differs from a Limitation, 


CONDITION is a reſtraint to an ad or thing, rendering it 
inceriain. 
A condition in a deed or will is a clayſe reſtraining, ſtaying or ſuſ- 
pending ſome ad or thing whereby it is rendered uncertain. 

Some detine it thus: It is modus an equality annexed by him that has 
the eſtate, intereſt or right to the land, c. whereby an eſtate, Cc. 
may either be created, defeated or enlarged upon an incertain event. 

It differs from a limitation which is the bounds or compaſs of an eſ- 
tate, or the time how long an eſtate ſhall continue. Vide further New. 
man's edit. of Atkin's Rep. vol, 1. P, 374. 381. 


Kinds of Conditions. 


There are divers kinds of conditions; fome are in deed or expreſs, i. 
e. When the condition is expreſſed by the party in legal terms, and by 
expreſs words in writing, or without writin?7, annexed to the eſtate; 
as if Tenfeoff a man of land, rendering rent at a day, on condition 
that if it be not paid it ſhall be lawful for me to re-enter. 

And ſome are in law cr implied, . e. when the condition is /acit? 
created by the law without any words uſed by the party. 

The conditions in law or implied are either by common law or by 
ſtatute law. 

The firſt ſort are ſome of them founded on ill, as where an office 
is granted there is a condition 7acite implied, that if the grantee doth 
+ execute it faithſul'y according to the truſt, the grantor may put 

im out | a 

And ſome are without till; as where an eſtate is made for liſe or 

rs of land, there is this condition implied, that if the leſſee commits 
waſte, he fball forfeit the place waſted; or if the leſſee makes à feoffment 
of the land, be ſball forfeit his eflate, and the leſſor ſhall enter. x! 

And where an eſtate is made in fee of land, this condition is implied, 
that the feoffee ſhall not alien it in mortmain. | 

And to every eſtate of tenant by the courteſy, in dower, ſor life, &c. . 
there is a condition in law ſecretly annexed to their eſtates, that if they 
alien in ſee, c. he in reverſion or in remainder may enter. G. Lit. 
233. 6. And if by ary accident a corporation is diffolved, the donor 

or 
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or his heirs by a tacit condition anneæed by law ſhall have the land in re- = 

verſion, and not the lord by eſcheat. Co Lit 13. 6. hs r 
And theſe conditions do ſometimes give a recovery and no entry, as iu = 
the caſe of waſte. 1 — — 

And ſ-metimes they give. an entry and no recovery, as in the caſe of 1 
alienation in mortmain. 5 3 

jn the caſe of exchange alſo there is a condition in law. * _ 

Conditions are ſome of .them precedent or executed, 7. e. when the precedent. 
condition muſt be fulfilled before the eſtate can take effect; as Where 
an agreement is made between me and J. F. that if he pays to me ten 
pounds a: Michaclmas he Mall have ſuch a piece of ground of mine for 1 
ten years; or I make a leaſe of land to SS for ten years, provided oo 
that if he pays me ten unds at Michaelmas he ſhall have the land to - — 
him and his heirs; in theſe caſes by the performance of the condition 1 
the eſtate is acquired. | 
Or if an eftate be limited to A. upon his marriage with B. the mar- 
riage is a precedent condition, and till that happens no eſtate veſts in A. 

S$hower's Parl. Ca. 83. Vide alſo 1 P. Wms. 284. 1 Veſ. 4. S. C. 1 
Wilſ pi. 1. 159. Newnam's edit. Atkin's Rep. vol. 2. p. 18. 
And ſome conditions are ſubſequent and executory, i. e. when the ef- Subſequent. 
tate js executed, but the continuance thereof depends upon the breach | 
or pe formance thereof of the condition; as where a leaſe is made 
for vears, on condition that the leſſee ſhall pay ten pounds to the leſſor 
at Michae]mas, or elſe his leaſe ſhall be void; in this caſe by the per- 
ſormance of the condition the «ſtate is held and kept. . | 
Theſe conditions are alſo ſome of them in the affirmat.we, i. e. do afmrmative, 
conſiſt of doing; as providing that the. leſſee ſball pay the rent, or pay ten | 
pounds to the liſſor, &c | | 4 
And ſome are in the negative, i. e. conſiſt of not doing; as provided Negative. + 2 
that the leſſee ſhall not alien, &c. | | . 
And ſome of them are in the affirmative, which imply a negative; 
as provided that if the rent be unpaid, that the leſſor ſhall re-enter, which 
implieth a negative, vis not paid. | 
Condition: alſo are ſome of them collateral, i. e. when the act to be Collateral, 
done 4 r — act ; as that the party ſball pay ten pounds, go to Nome, 
or the like, | J | | | 
And ſome are inherent, i. e. ſuch as are annexed to the rent reſerved Inherent- 
out of the land whereof the eſtate is made. | 1 7 
And ſome of them are alſo reſtrictive, and contain a reſtraint; as Reſtrictise. 
that the leſſee ſhall not alien or do waſte, or the like. Wl = 1 
And ſome are compulſory ; as that the leſſee ſhall pay to the leſſor ten Compulſu, 
pounds ſuch a day, or his leaſe ſhall be void. e | : 
And ſome of them are —_ i. e. to do one thing only; and ſome Single- 
copulative, i. e. to do divers things; and ſome diijunchive, i. e. when Copulative, 
one thing of divers is required to be done. | 

If the condition be in the copulative, and it is not poſſible to be ſo Dyjunttive, & 
performed, it ſhall be taken in the disjunctive. Vide fully in Vin. Ar. =_— 
Ar. Conditions, (S. b.) and (V. b. 2.) | 1 5 4 
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And ſome conditions make the eſtate whereunto they are annercd 
voidable only by entry or claim. | 

And ſome of them make the eftate void ip/o ſacto without entry 4 
claim | 
And ſometimes they tend to deftroy eſtates, ſometime to make or to en. 
large eſtates, and ſometimes neither to make nor deſtroy, but only t9 
chg eſtates ; as where a leaſe is made, rendering rent on a day, on con. 
dition if it be not paid, that the leffor ſhall enter on the land and keep 
it till the rent be paid. | | 

And by all theſe ways conditions may be lawfully made. Lit. & 32). 
Co. Lit. 201. 8 Co. 43. | 


* Vide further for the Nature and Doc nine of 8 precedent and 


fubſequent, Vin. Abr. Conditions (T). Com. Dig Conditions (B). Ca. 
Temp. Talb. 66. Ca. Eg. Abr. Conditions (B). 1 Fern 83. 3 Lee. 
132. 2 f. Wms. 419 626. 1 Vilſ. p.1.105, 136. 3d. edit. Fearne 
en Cont. Rem. and Ex. Dev. 313. 2 Burr. Rep. 899. 4 Burr. Re. 


1930. 
The Nature of a Condition expreſſed, and of a Limitation. 


The mature of an expreſs condition annered. to an eftate in general 
is this; that it cannot be made by nor reſerved to a ſtranger, but it muſt 


be made by and reſerved to him that makes the eſtate. 


And it cannot be granted over to another except jt be to and with 
the land or thing unto which it is annexed and incident. And ſo it is 
nat grantable in all cafes, for the eſtates of both the parties are fo ſuſ- 
pended by the condition, that neither of them alone can well make any 
eſtate or charge of or upon the land; for the party that parts with the 
estate, and has nothing but poſſibility to have the thing again upon the 
1 or breach of the condition cannot grant or charge the 

ing at all. | 

Azd if be that has the eftate grants or charges it, it will be ſubject 
to the condition ſtill; for the condition always attends and waits u 
the eate or thing whereunto it is annexed ; ſo that akhongh the ſame 
paſſe; throngh the hands of an hundred men, yet it is ſubject to the 
condition ſtili, and notwithitanding ſome of them be perſons privileged 
in divers caſes- as the King, infants and women- covert, yet they allo 
are bound by the condition. 5 | 

And although regutarly no laches ſhall be accounted in infants, or 


ſeme coverts, for non-en'Ty, or non-claim-to avoid deſcents; yet lache 


 Tthall be accounted in them, for non- performance of .a condition an- 


nexed to the ſtate of the land. Co. Lit. 246 6. | 
And a man that comes to the thing by wrong, as a difſeiſor of land 
whereof there is an eſtate upon condition in being, ſhall hold the fame 
ſubjeR to the condition alſo. N | | 
And when the condition is broken or performed, c. the whole eſtate 
ſhall be defeated. | | 
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So that if there be a leaſe for life made by deed and not by will, the 


remainder over in fee, on condition that the leſſee for life ſhall pay ten 


pounds to the leſſor; if the leſſee pays not this ten pounds the eſtate in 
remainder is void alſo. Bz fic e converſe, unleſs by a ſpecial limitation 


it be otherwiſe provided; as if A. grants by indenture land, to H. for 


life, the remainder to C. in fee, rendering rent to A. and his heirs ; 
with condition that if the rent be behind, zb re-enter and retain the 
land during the life of B. and no more; and A. enters in the lifetime of 


B. for non-payment, this does not deftroy the remainder. Shep. Touch. _ 


"And if a tenant for life and he in remainder join in a feoffment, on 


condition that if, fc. that then the tenant for life ſhall re-enter ; this 


is good without defeating the entire eſtate, for regularly a condition 
cannot avoid a part of an eftate only, and leave another part entire; 
neither can the eſtate be void as to one perſon and good as to another, 
(except it be in the caſe of a condition annexed to an eſtate limited by 
way of uſe, as in Frances's Caſe, 8 Co. go.) Shep. Tonch. 120, 121, 


And yet if 4. makes a gift in tail to B. the remainder to B. in fee, 


upon condition not to alien, and B. aliens; this doth defeat the eſtate- 
tail only, and not the remainder. N 

Alſo the whole eſtate of the whole and not of ſome part only ſhall 
be avoided, except by agreement the condition be eſpecially reſtrained 
to ſome part, and the re-entry given in that part only; as where a 
ſeoffment is made of two acres of land, on condition that if ſuch a 
thing happens, the feoffor ſhall enter into one of them. | 


And further, when he that has a right re-enters by force of ſuck | 


condition, he ſhall avoid all charges and incumbrances put on the land 
-fter the condition made; for he that enters into lands by force of ſuch 
a condition, muſt have it again in the fame plight as it was when he 
parted with it. 3 B s 

And a condition for the moſt part will not determine the eſtate with- 
out entry or claim 8 | 

So that howſoever a limitation hath much affinity and a with 
a condition; and therefore ſometimes it is called a condition in law, 
both of them determine an eftate in being before, and a limitation can- 
not make an eſtate to be void as to one perſon and good as to another ; 
as if a gift be made in tail to one and his heirs-male until he does ſuch 
CG and then his eftate to ceaſe and go to another; yet herein they 

fer,  ' | | 

Firft, A ſtranger may take advantage of an eftate determined by li- 
mita: ion, but he cannot upon a condition. 

Secondly, A limitation always determines the eſtate without entry or 
claim, but a condition does not. Shep. Touch. 121, | 

For the diſtinction between a condition in deed, and a limitation, de- 
nominated by Littleton a condition in law, Vide 2 Blackfl. Com. 155. 
Fearre on Cont. Rem © Ex. Dev. 194, 196, 423. 1 Veſ. 420, News 
naw's edit. of Atkin's Rep. Vol. 1. p. 383. Vide alſo 2 Burr. g51. 932. 
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What frall be ſaid a Condition in Lew, and when an Ela 


hall be ſubjef to ſuch a Condition. 


Tenants by the courteſy, in tail, after poſſibility of iſſue extinct, in 
dower, for life, years, by ſtatute or elegi!, guardian, Sc. do hold their 
eſta:es, ſubject to a condition in law; which is diſtinguiſhed from a 
condition indeed, it being that which is implied by law, without an 
expreſs words in the deed ; ſo that if any of them aliens the land in 
fee, or claims a greater eſtate in a court of record than his own, 
he forfeits his eſtate, and he in remainder or reverſion may enter; and 


if ſuch a tenant does waſte, he in reverſion ſhall recover the place 
\ waſted. f 


Waſte is either voluntary or actual, as by pulling down a houſe; or 
it is perm-ſſive, as by ſuffering it to fall for want of neceſſary repairs, 


2 Infl. 45. An action of waſte lies againſt the tenant by the courteſy, - 


in dower, for life, c. by him chat hath the immediate eſtate of inhe- 
ritance, for waſte, or deſtruction in houſes, gardens, woods, trees, 


or in land, meadows, c. to the diſherſion of him in reverſion · or re- 
mainder. Hag, ( Li: 53 a. Vide further what ſhall be deemed 


waſte, and its different kinds, 5 Co. 12 2 Roll. Abr. 8:4 Com. Dig. 
Waſte (D +). 2 Blaclſt. Com. 281. Bac. Ar. Waſte, and a pamphlet 
entitled, Obſervations on «ſtates for Life, Ic. printed for Uriel in 1777. 
And of what things and in what manner waſte may be, Vide 5 Co. 12. 
21. 7Co. 15. Vn. Abr. Waſte (C) and (D). Bac Abr. Wafte (O). 
And by whom and againſt whom —_— may be had for it, Vide Co- 
285. a. 2 Roll. Abr 824. 6 Co. 35. 6. 1: Co. 49. Wriebt's Te- 
nures 44. 2 Infl. 299. Stat. 6. Ann c. 31. Bac. Abr. Waſle (G). 
(H.) 3 Blackft. Com. 223 Com. Dig. Wafle C 1) 1 Veſ 521. 2 
Atk. 383. And at what time, and in what manner that remedy may 
obtained, Vide Co. Lit. 356. a. Bac Abr. Waſle pl. 42. F. N. B. 59. 
1 Int. 146 306. Bac. Abr Waſte (I). Vin. Abr. Waſte (M. z) (L. a) 
and in what caſes injunction granted, Vide Vin. Abr. Waſte. (R a.) 
Ca. Eg. Ar. Waſte. 1 Veſ. 540. 2 Ath. 83. 

The tenant in fee- ſimple holds his eſtzte ſubje& to a condition in law; 
ſo that if he a'tens his land in mortmain he ſorſeits it, and the lord 
may enter upon him Ns 

alſo he that takes land in exchange holds it under a condition in 
law; ſo that if he aliens his land in mortmain he ſor ſeits it, and t 
lord may enter upon him. | 

So alſo he that takes land in exchange holds it under a condition in 
law, wiz. that if the land be given in exchange for that land he reco- 
vered from him that has it, that he ſhall enter upon his own land a- 

ain. | 

Alſo every officer that acts in the adminiſtration of juſtice, all keep- 
ers of parks, ff:wards, beadles, bailiffs and ſuch like, hold. their of- 
fices under a condition in law ; ſo that if they do not duly execute 5 

| | an 
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and do all that thereto-appertains, they may forfeit them, and the 


grantor may put them out. In quo quis delinguit in es eſt de jure punien- 


dui. Co Lit. 233, 234, 8 Co. 44. 1 . a AS 
In like manner to all franchiſes there is a condition in law annexed 


that they ſhall not be miſuſed. Mir. ch. 5.4 4. 2 Inſt. 223. Com. Dig. 
Cond. (R.) What ſhall be deemed a breach of a condition in law, ſee 
in Com. Dig. Cond. (8). IE TRE 


Upm what AR a Condition may be created. 


A tenant cannot attorn to the grant of a ſeigniory upon condition 


ſubſequent, becauſe it is but a conſent, no intereſt. paſſes from him; 
ſecus upon a condition precedent. Co. Lit. 274, 300. 6. Vide 15. E. 3. 


25. 
. So executors cannot agree upon a condition to a legacy. 4 C. 28. 


But a patron, in reſpect of his intereſt, may aſſent upon condition to 
charge the glebe of the parſon. Co. Lit. 300. 6. cr 

A licence to alien cannot be upon a condition ſubſequent; ſecus as to 
a condition precedent, becauſe in ſuch caſe it is no licence till the con- 
dition performed. Poph. 196. 

Adiſſeiſee may releaſe his right to the diſſeiſor upon condition. Ca. 
Lit. 274. 6. Keilw. 88. a. 89. a. EP | 
F But - "5 Þ" Yi cannot be releaſed upon a condition, Co. Lit. 274- 

9 Co. 85. b. 

An expreſs manumiſſion of a villain cannot be upon condition, for 
once free and ever free. Co. Lit. 374. b. i | 

Letters patent of denization of an alien, may be upon condition pre- 
cedent or ſubſequent. Co. Lit. 274. 


But a naturalization by parliament cannot be upon condition, for it 


i; againſt abſoluteneſs, purity and indelibility, of natural allegiance. 
Co. Lit. 129. | 

A parſon cannot reſign upon condition, becauſe it is upon a judicial 
act, to which no condition can be annexed, any more than an ordinary 
can admit, or a judgment be confeſſed upon a condition. Orv. 12. 


Where the Cauſe or Conſideration of the Grant will make a 
| Condition. + | 


If one grants an annuity pro acra terre, the word pro ſhews the cauſe 
of the grant amounts to a condition; for if the acre be evicted by an 
elder title, the annuity ſhall ceafe, Co. Lit. 204. 5. , 

So if an annuity is granted pro decimis, c. and the grantee is un- 
juſtly diſturbed of the tithes, the annuity ceaſes. Co. Lit. 204. a. 


But if one makes a ſeoffment, leaſe for life, Ic. pro concilio impen/o, 


c. or pro ung acra terre ; though he denies counſel, or the acres be 


evicted, yet he ſhall not re-enter, ſor the eſtate being executed, it ſhall 


ot be avoided without legal words of condition. Co. Lit. 204- _ 
| at 
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with it as he will. Conditions in a deed therefore may be annexed t 
things inheritable to freeholds, or to chattels real or perſonal. Perl, 


charter of pardon to a man for 


| upon a condition ſubſequent, as it may be an a condition precedent. 


de upon condition; as if A. ſells his horſe to B. that if A, do ſuch an 


wiſe but four pounds. 
| ſhall have 


CC — 


What may be made upon Condition, and to what Things Cmd. 
tions may be annexed or not. 


It is a genera] rule, that when a man hath a thing he may condition 


07. 
on? for example; If a ſeoffment in fee, gift in tail, or leaſe for life, 
be made of lands or tenements, or a grant be of rent, common, or the 
like, in fee - ſimple, fee-tail, or for life; theſe things may be done up- 
on condition. | | 

So a leaſe for years of land, or grant of rent, &c. for years may be 
made upon condition. | Jae: 

And a leaſe may be made for five years, on condition that ſuch leſſee 
py to the leſſor within the firſt two years ten marks, that then he ſhall Wi 

ve the fee, otherwiſe but for five years. g f 

Alſo a guardian in chivalry may grant the wardſhip of che body and 
land, or either of them, on condition. + 1 

A tenant by ſtatute. merchant, ſtaple or elegit, may grant their ef- 
tate upon condition. | ws 

The lord may grant his ſeigniory to his tenant on condition. 

The tenant for life may grant his eſtate to his leſſor, or to him in 
reverſion, upon condition. "9 

The King may make letters patent of denization to an alien, or a 

ſis life upon condition. 

Alſo releaſes and confirmations may be made upon condition. 

And a ſubmiſſion to award may be made upon condition. 

But an inſtitution to a benefice, or an 1 ion, may not be ona 
condition. 

An attornment, or an expreſs manumiſſion of a villain, cannot be 


A condition cannot be releaſed upon condition; for the condition 
annexed to the releaſe ſhall be void, and the releaſe ſhall be good. Ce. 
Lit. 274. b. Com. Dig. Condition (A 8). 

An award cannot be made on a condition, as was held in Shire's 
Caſe, 35 Elis. ; , 

A contract or ſale of a chattel onal, as an Ox, or the like, may 


act. then that B. ſhall pay five pounds at the day agreed upon, other- 


So if I agree with a phyſician, that if he cures ſuch a diſeaſe he 
—— ; and in this caſe he cannot have the money until 

he bas done the cure. 
As where I promiſe a man ten pounds when he has built ſuch a 
4 z in this caſe he cannot have the money until the houſe be 


Alſo retaining of ſervants, delivery of charters or deeds, and diven 
other things, may be done upon condition. 1 An 
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And if an executor aſſents to legten v ns c ondi tion, E 2 
. but the condition is void. S. Touch. 119, 
2 (tans, of two acres upon condition, and fot feng that he 
may re-enter but in one, is good. Roll. Abr. 412. 5 Vin. 65, © 
A tenth may be gratited by the clergy to the King upon condition. 
id. OP | is 28 
m a copy-holder ſurrenders to the lord to make his will, upon con- 
dition that he ſhall pay him ten pounds, this is a good condition. Roll. 
Abr. 413. 5. Vin. 67. 4 | a Kb Hs 
4 ome may be upon condition, Bid. 5 Vin. 67. 


ee n 10 


Conditions annexed to eſtates are moſt frequently and ſaſely made by 
deed in writing; yet it ſeems ſuch conditions may be made and annexed 
to any eſtate of a thing grantable. without deed, without an writing 
at all; however in fome caſes it cannot be well pleaded nor uſed with- 
out a deed, for it is a rule, that if a condition p'caded in any acti- 
on to defeat a freehold, the deed wherein the condition is contained 
muſt be ſhewed. Fd R | 

But of chattels real, as leaſes for years, and the like, or grants of 
chattels perſonal, a man may plead that ſuch leaſes and grants were 
made upon condition without ſhewing the deed. | 

And m the firſt caſe alſo of a condition to avoid a freehold, it may 
be given in evidence to a Jury, and they may find the matter at large as 
it is, and ſo 2 may have advantage of the condition without 
ſhewing any deed of it. | BY a kd | 

Alſo the pleading of a feoffment in fee, on condition without deed 
and re-entry, is good if the party confeſſes the condition, Shep. Touch, 


119. 120, 


Co. Lit. 274. b. 30. 5. 1 

If a copyholder ſurrenders to the lord to make his will, upon condi- 
= - pay fifteen pounds, this is a good condition. AM. 2 Fac. C. B. 

arden's Caſe. 2 | 

A leſſee may ſurrender upon condition, 14. £4. 4. 6. 4 Co. 82. 
Br. Condition 156. | | c peo 

A confirmation may be upon condition: 8 81. 
A deviſe of lands deviſable, was good at the common law upon con- 

_ = Abr. 412. 5 Vin. $5, | 5 jon r ©" 

A devi an uſe at common law was good upon co on. id. 
5 Vn. 6s. | 841 | W e 8 

A deviſe within the Sat. 32 £9 34 H. 8. may be upon condition, be- 
cauſe that ſtatute gives liberty to deviſe at pleaſure. 154. 5 Vin. 65. 

A man cannot releaſe a perſonal thing, as an obligation upon a con- 
dition ſubſequent ; but the condition will be void, beau cauſe a perſona 
thing being once ſuſpended is perpetually extinguiſhed. | Yide, Roll. 
r. 94m. 11 Vin. 462. | 
Vol. WM.—Pazr II. 
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How and by what Deed a Condition may be created and annexed. 


A releaſe of all ones right may be upon condition, 19 Z. 3. 2. 3. | | 


. +2 Wy 


But a man may releaſe 1 thing, as an obligation, or ſuck 
like, upon a condition precedent ; for there the action is not ſuſpended 
' till the condition performed. Roll. Hr. 412. 5 Yin, 65. 

A condition written on the back of a Jeaſe before the execution, i 
good. Cro, Jac. 456. Sed wide 2 Roll Abr. 22. pl. 1. 13 Vin. 18, 

A A condition to perform a matter of fact, without writing, is good, 
Roll. Abr. 413. 5 Vin, 68. 3 | 
As in an indenture, a man may bind himſelf upon a condition tg 
perform all the covenants between them made for the permutation of: 
Ee, of which there is no writing. bid. 5 Vin, 68. 

A man may aver a leaſe for years to be upon condition, and plea 
the condition without ſhewing the deed thereof, becauſe it is but; 
chattel. bid. | . | 
A man nay plead, that a leaſe for years of land, or grant of a ward, 
was made by 7 in chivalry upon condition, Ic. without ſhewin 

any writipg of the condirion,. becauſe it is but a chattel real. Lit. $ 6, 
So it is of chattels perſona] and perſonal contracts. Lit. $ 365. 

But a man by plea ſhall not defeat a freehold by force of a condition, 
without ſhewing a deed. Lit. $ 365. Co. Lit. 225* 1 

Otherwiſe if a condition annexed to a freehold be found by a jun. 
Lit 8 366. Co. Lit. 226 Kelhw. 137. 4. . es | 

If a condition has falſe Latin in it, yet if any ſenſe may be intended 
in it by the words within the condition, it ſhall be good. 20 Hl. 6, zz. 

If one grants a rent for life, a condition cannat be annexed to it, un. 
Jeſs it be by deed. 23 Af. 2. Br. Verdi 64. Fits, Verdi. 42. 

I A. agrees with B to make a feoffment to him upon condition, and 
after makes a deed of feoffment without any condition, afterwards and 
makes livery ſecundum formam charte without any condition; this i 
abſolute without any condition, for the livery is not made according to 
the agreement, but accord'ng to the deed. Fitz. Aſiſe 311. 

But if A. agrees to enſeoff B. in ſurety of the payment of certain 
money, and afterwards makes livery to him and his heirs generally, 
the eſtate is held by ſome to be upon condition, inaſmuch as the intent 
of the parties was not changed, but continued at the time of the livery. 
Co. Lit. 222. | | | 
If a man makes a deed of feoffment to another, and in the deed there 
is no condition; but when the ſeoffor would make livery of ſeiſin to hin 
by force of the deed, he expreſſing the eſtate, makes livery of ſeiſin ur- 
to him upon condition, the feoffinet is of like force as if no ſuch deed 
had been made. Lit. $ 2359. Co. Lit. 222. . 

A condition cannot be reſerved without deed indented. Roll. Ar. 
414 5 Vn. 69. | ; 

If it be by a deed-poll, and the feoffor Fc. gets into his cuſtody, be 
may plead the condition againſt the feoffee, Cc. Lit. g 375. Co. Li. 
232... | | 

A corrody granted for liſe, ſecundum quod pr us per J. H. & alios uf- 
tat” fuit; and avers the uſe to have been, that every one who has t 
ſhall attend upon the maſter four times in the year, otherwiſe ſhall 
forfeit it; this is a good condition which refers to other matters, 
though not ſhewed in certain that they were done. Pro. Condition 167. 

If an annuity be granted pro con o EP auxilio habendis, and does not 
mention in what manner it ſhall be, yet it may be averred he was a 
phyſici- 


— 
—— — . 1 


FTE or 4 Tawyer, and jt was granted for his counſel and aid 

2 Bro. Annuity 7. Fitz, Anauity, 19, > C 
So if the grantee be learned in two ſciences, yet he may aver the 

grant was for one in certain. His. Annuity 19. be de 


DD what Things @ Condition fhall extend. 


? 


2 unds or any part thereof de behind, the leſſor may enter; it 
was ſaid, that if the ten pounds is behind, the leſſor may enter, for 
the ten pounds is part of the rent, for it is but one rent. 4 Leon. 8. 

If a man who has certain walks in a foreſt of inheritance, gives one 
walk called B. to J. S. in tail, and dies, and his heir recites the ſaid 

rant and confirms it, and by the ſame deed grants another walk called 
5. in the foreſt to him and þ 

not cut any trees in aliqua parte præm ſſorum in indentura prædid“ ſpecifie 
cuts any of the trees in his walk, the grantor may enter for the conditi- 
on broke, into the walk called 8. for the word premiſes * as 
well RE is confirmed, as that which is granted. Nall. Abr. 422. 
: If A. be in execution at the ſuit of B. and B. upon good conſidera- 
tion affirms to J. F. that he will not. diſcharge A without his conſent, 
and after A. and B. agree, that B. ſhall make a releaſe to him of the 
execution, and deliver him; and that 4 ſhall enter into an obligation 
to ſave B. harmleſs from all ſuits, c. that may ariſe upon the releaſe 
of the ſaid 4 being in execution at the enſealing thereof, at the ſuit of 
the ſaid B. in ſuch a ſum, from all r which may any way trouble 
the ſaid B touching or concerning the ſaid releaſe,. that then, &c. and 
after all this is done accordingly, and J. S. brings an action on the caſe 
againſt B. upon his promiſe, and recovers; A. ought to ſave him harm- 
leſs, otherwiſe the condition is broke; ſor this ariſes by reaſon of the 
ſaid releaſe, and ſo within the words, * the promiſe made to 
JI was the cauſe of the action of J. S. . 

If a man makes a gift in tail to A. the remainder to A. and his heirs, 
upon condition that he ſhall not alien: the condition is good as to re- 
ſtrain any diſcontinuance of the eſtate-tail, but as to the ſee-ſimple it 
1s void and repugnant ; and therefore ſome are of opinion that this is 
a good condition, and ſhall defeat the alienation for the eſtate · tail on- 
ly, and leaves the ſee · ſimple in the alienee. Co. Lit. 224.4. 
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or to the remainder only. Co. Lit. 230. 6. 


C2 | There 


If a leaſe for years be made, rendering for the two firſt years ten 
unds, and after thirty pounds yearly, provided that if the rent of 


is heirs, proviſo, that the ſaid J. S. ſhall 
catorum ; the condition ſhall extend to the walk called H. ſo that if he 


By ſpecial words the condition may extend to the particular eſtate, © 


— 
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| +» There are feveral incidents to an eſtate- tail, not to be reſtrained v 
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condition; the incidents are, 1 
Firfl, To be diſpuniſhable of wafte. 
Secondly, That the donee's wife mall be endo wet. 
Thirdly, That the huſband after ifſue ſhall be tenant by courteſ 
Fourthly, That the tenant in tail may ſuffer a recovery. 8 
And therefore a gift in tail; wich condition to reſtrain any of theſe 
incidents, n void ROS 7 "a. 6. 41. Co. 14. a. — 4. 86 
Co. 128. 6. 10 Co. 38. 3. Jones 58. Cro. Fac. 697. 2 
oll. Abr, 418. 5 Vin, 101. : 7 | an. 


Incidents that u Condition to create an Eſtate ought io hav. 


N are four incidents that a condition to create an eſtate ought to 
Firſt, it ought to have a icular eſtate, as a foundation whereup- 
on 8 e of the 1 ſhall be built. 

Secondly, That ſuch particular eſtate ſhall continue in the leſſee or 
rantee until the increaſe. 10 bnaine M0 Kb | 
Thirdly, This muſt be at the time when contingency happens, or elſe 
it ſhall never veſt. * * 2 hc 22 5 

Fourthly, The particular eſtate and che increaſe muſt take effe by 

the ſame deed, or by ſeveral deeds delivered at the ſame time. 8 C.. 
. 75. 4. , a 49 | Nh A | 
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To what Perſons a Condition may be reſerved. 


\ A condition cannot be reſerved but on the part of thę feoffor, donor 
5 or leſſor. Dy. 6. a. b. pl 2. Lit. $ 347. Co Lit. 214. 

If tenant for life and the reverſioner join in a feoftment, the condi- 
tion may be reſerved to the leſſee only, and by his re-entry he ſhall di- 
veſt but his eſtate. Roll. Ar. 407. '5 Vin. 41. | 

If A. enſeoffs B. upon condition that if the heir of A. pays to J. 
tc. twenty ſhillings, then he and his heir may re- enter; this is a good 
condition, of which the heir of A. may take advantage, and yet 4. | 
himſelf never can. Co. Lit. 114. 6. : 

H a man gives lands to his eldeſt fon in tail, the remainder to his ſe- 
cond ſon in tail, 6+. condition that if the eldeſt fon, or any of his 
iſſue aliens, the land ſhall remain to the ſecond, c. the conſequence 

the condition, that the land ſhould remain to another, is void, tho 
upon ſuch alienation the donor bimfelf might enter. Co. Lit. 379. 4. 


When 
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er a Perſon to whom a Condition is not certainly defigned, 
the Law fall ſay who it fhall be. 


If a man deviſes land to A. upon condition, the remainder to B. in 
tail, ſaving the fee, and dies: the condition here is, by implication of 
he law, reſerved to the heir; for by intendment, he have tbe 
condition who is prejudiced by the deviſe, who is the heir. . Dyer 3. 
Koll. Abr. 407. . Wo ls 
i A 2 to make the obligee a leaſe for life by ſuch à day, or 
pay one hundred pounds, the obligee died before the day, his executor 
ſhall have the one hundred pounds. Sali. 190. l. 24. 


Of the Manner, Frame and Order of making a Condition. 
Toevery good condition is required an external form, i. e. words to 


declare an intent in the party to have the eſtate conditional. 
And an internal form, i. e. ſuch matter as whereof a condition may 


be made. 


As to things executed, the condition muſt be made and annexed to 
the eſtate at the time of the making of it; but as to do things execu- 
tory, it may be afterwards made,  _- {EBT by HE; 

And if the condition be made in another deed, and not the ſame deed 
wherein the eſtate is made; if it be deliyered at the ſame time, it is as 
good as if it were contained in the ſame deedd. | 

And therefore if a man makes a feoffment, leaſe, or the like, by one 
deed abſolute, and at the ſame time makes another deed of defeaſance - 
or condition, and delivers both together; this is a good condition, and 
will make the eſtate conditional, | 3 eln 
0 if the defeaſance be ſealed and delivered before or after the 

, Contra. 24 oo C N 

And therefore if one makes an abſolute ſeoffment in ſee, and before 
or after the ſealing or delivery of that deed the feoffor declares him- 
ſelf by deed, or the feoffor and feoffee agree by deed- that the eſtate 
— 7 or to be made after, ſhall be conditional, yet this is not 
conditional. a 5 a | 

And yet if. an annuity be granted abſolutely by one deed, and after 
the grantee grants to the grantor, that if the grantor do ſuch a thing 
the annuity ſhall ceaſe ; in this caſe the annuity is conditional. Co, Lit. 
6. Perk. 727. Co. 113. 2 Co, 7. Plow. 113. 7 

Alſo rents, conditions, warranties, and ſuch ſhe inheritances execu- 
wy, may be defeated by defeaſance made either at that time, or at any | 
ume after. And ſo the law is of ſtatutes, recognizances, and other 
kings executory. Co. Lit. 2 37. 4. . 7 Fa 

A condition may be annexed to an eſtate by way of uſe; as if a ſe- 
ment be made to A. to the uſe of B. and his heirs on condition that 
9. ſhall pay to the ſeoffor twenty pounds ſuch a day; this is a good 
condition. ö "Fo e . 
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"bo if one vans to ſtand ſeiſed of lands to the uſe of B. and th 


heirs, on condition that if he pays him ten pounds the uſe ſhall be 


void, or the like. * 


Alſo a condition may be annexed to an eſtate created by will ; a, if 
one deviſes land to J. S. for life, provided that he pay ten pound; 
yearly to J. D. this is a good condition, Co. 112. Dyer 126, 348. 

A rent or any ſuch thing may be granted on condition that if ſuch 
a thing be or be not done, the rent ſhall ceaſe for a time, and then 
revive again; and this condition is * 

But in caſe of land it is otherwiſe, for that cannot be granted after 


- this manner. . 


Alſo a condition to make an eſtate void for a part of the time is not 


And therefore if a ſeoffment be on condition, that upon ſuch a con. 
tingent the ſeoffor ſhall enter and have the land for a time, or the ef. 
tate thall be void for part of the time; or makes a leaſe for ten year, 
provided that upon ſock a contingent it ſhall be void for five years; 
theſe conditions are not good. | | 

And yet if a ſeoffment be made of two acres, provided that u 


ſuch a contingent the eftate ſhall be void as to an acre only, this js 2 


good condition. Co. 68. 8 Co. 17. 4 Co. 121. Dyer 6. 

Feoffment of two acres upon condition, and that for breach he nay 
re- enter in one, this is a good condition. Vin. Abr. Condition (N). 

A condition that a ſtranger, or the heir of the feoffor, ſhall do an 
act, is good, as if a feoffment be made to J. S. on condition that J. ). 
ſhall pay to the feoffor at Eaſter next ten pounds, or if a feoffment be 
made on condition, that if the heir of the feoffor pays twenty ſhilling 
to the feoffee, rhat the feoffor and his heirs ſhall re enter. . 

But a condition to give a ſtranger a re- entry is void. 

And therefore if an eſtate be made upon condition, that upon ſuch a 


' contingent a ſtranger ſhall enter, or the eſtate ſhall ceaſe, and another 


ſhall have it ; howſoever this may be ſo drawn as it may be a good con- 
dition to give him, his heirs, c. who makes the eſtate, an entry, 
yet it cannot be good to give the eſtate or the entry to the ſtranger. 

So if a feoffment be made on condition, that upon ſuch a contingent 
the ſeaffor and a ſtranger ſhall enter; this is not good to give an entry 
to the ſtranger, but it is good to give the ſeoffor a re-entry. 

And yet by will a man may deviſe a term after this manner, Co. Lt, 
214. 379. Co. 84. 8 Co. og. Dyer 33. | 

If a man enfeoffs another upon condition that he and his heirs ſhall 
render to a ſtranger and his heirs a yearly rent of twenty ſhillings, E. 
and if he fails of payment thereof, that the feoffor ſhall re-enter ; al- 
though this is a reſervation of rent, it is merely void, and the conditi- 
on that calls it a rent is merely miſtaken; yet the condition is good, & 
w res waleat the words ſhall be taken contrary to the proper ſenſe, Co, 

it. 213. 

If 1 enfeoff. J. S. of land. on condition that if J. D. gives to him 
ten pounds or go to Rome before ſuch a day, fc. that then the feoffee 
ſhall pay to me ten pounds, fc. this is a good condition. Perk. 5 798. 

If a feoffment be made to one and his heirs, on condition that if the 
ſcoftee pays to the feoffor ten pounds, he ſhall have the fee of os 

R N * \ is 


—_— . 
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this is not a good condition; but if he ſay further, and if he fails to 
pay, that the feoffor ſhall re-enter, this is good. Co. Lit. 29. 
The addition of the fubſequent words being material, as the feoffee 
had a fee-fimple by the former words. Co. Lit. 207. 6. & 
If a gift in tail be made to a man and the heirs.of his body, and if 
he dies without heirs of his body, that then the donor and his heirs 
ſhall re-enter; this is a void condition, for when the ifſues fail, the 
eſtate is at an end. Co. Lit. 224. J> | © as 
Conditions that are ſo penned, as they are inſenſible and altogether 
incertain, are void. . | | 
And if one makes a leaſe, on condition that if the rent be behind to 
reſtrain, and if there be not ſufficient on the ground to enter into the 
remiſes; this condition is void for inſenſibility, and the eſtate is abſo- 
— Et fic de ſemilibus. 6 Co. 41. | | q 


At what time a Conditice: may be created. 


If  diſſeiſee releaſes to the diſſeiſor all his right, and at a day after 
the diſſeiſor by indenture grants, that if he pays ſo much at a day cer- 
tain the releaſe ſhall be void ; this is a void condition as to revive the 
right of the difſeiſee, for inheritance executed cannot be defeated by a 
ſubſequent defeaſance. Br. Conditions 115. Co. Lit. 236. | 

But a releaſe, ſeoffment, &c. where the eſtate is executed, it is not 
to be defeated by condition or defeaſance, unleſs contained in the ſame 
deed, or in another made at the ſame time. Co. Lit. 236. b. 2 Sand. 


8. 1 
; And ſuch a condition as before-mentioned may be created at the ſame 
time that the releaſe was made, though it be by another deed, Br. 
Conditions 115. 2 Co. 74. 4. | | | 

Rents, annuities, warranties, &c. (being inheritances executory) may 
- _— by a defeaſance made at the time, or at any time after. 

Lit. 237. a. | | 5 


IWhere placed in a Deed, and by what Wards expreſſed and 
created. TY 


* deed without any condition in it, is as good as a deed with a con- 

ition. . | | | 
And when it is in a deed it has no proper place aſſigned it, but it 

may be in any part of the deed, yet for the moſt part it is placed next 

aſter the habendum, or next after the reſervation of the rent. 4315 
It is alſo ſometimes annexed to and depending upon eſtates, and 
ſometimes annexed to and depending upon recognizances, ſtatutes, obli- 
g2tions, contracts, and other things, Conditions are alſo contained in 
ds of parliament and records, | | 
| Conditions 
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„Conditions annexed to eftates are ſometimes ſo placed and con- 


founded amongſt covenants, ſometimes ſo ambiguouſly drawn, and u 
all times have in their drawing ſo much affinity with limitations, that it 
is hard to diſcern and ditinguith them. | ; 

Therefore for the moſt part conditions have conditional words in 
their ſrontiſpiece, and begin therewith ; and amongſt theſe words there 
are three words that are moſt proper, which in and of their own na- 
ture and efficacy, without any addition of other words of re-entry in 
the coneluſion of the condition, make the eſtate conditional, as pre. 
viſe, ita guod, and ſub conditione. f 


And therefore if 4 grants lands to B. To have and to hold to hin 


© and his heirs, provided that, or ſo as, or under this condition, That J. 
pays to A. ten pounds at Eafter next; this a good condition, and the | 


eſtate is conditional without any more words. 

But there are other words, as /. /i contingat, and the like, as will 
make an eſtate conditional alſo; but then they muſt have other word 
joined to them, and added to them in the cloſe of the condition; a 
That then the grantor ſball re-enter, or that then the eflate ball be wid, 
or the like. ä | 
And therefore if A. grants lands to B. To have and to hold to hin 
and his heirs, and :f, or hut if it happens the ſaid B. does not pay to 4 
ten pounds at Fafter, without more words, this is no good condition 
but if theſe or ſuch like words be added, that then it ball be lawful 
for A. to re- enter; then it will be a good condition. 2 Co, 10. Cu 
Lt. 204. 27 H. 8. 16. Lit. 8 328, 329, 330, 331. 

But theſe words, 'prowiſe, ita quod, and ſub conditione, although they 
be the moſt proper words to make conditions, yet they do not always 
make the eſtate by the deed to be conditional, but ſometimes ſerve for 
other purpoſes ; for the word proviſo has divers operations beſides, for 
ſometimes it ſerves for ad works a qualification or limitation, and 
ſometimes it ſerves to work and make a covenant only, 

Therefore obſerve, that its being inſerted amongſt the covenants of 
a deed, it only makes the eſtate conditional when there are theſe thing 
in the caſe : | p 

Firfl, When the clauſe wherein it has no dependance upon any other 
ſentence in the deed, nor participates with it, but ſtands originally by 
and of itſelf. | | 

Secondly, When it is compulſory to the feoffee, dbnee, Ofc. 

Thirdly, When it comes on the part and by the words of the 


feoffor, donor, leſſor, Ec. 


Fourthly, When it is applied to the eſtate, and not to ſome other 
matter; as if one grants a manor with an advowſon appendant, and 
after the hahendum and reſervation of rent amongſt the covenants there 
is this clauſe inſerted, thus, ¶ provided that the grantee ſpall re-grant tht 


| adwvowſon for the life of the grantor] this is a good condition, 


And it may be alſo a condition and a covenant ;. as if the words run 
thus: provided always, and the feoffee, &c. doth covenant, &c. that 
neither be nor his heirs ſball do ſuch an ad; this is both a condition and 
a covenant ; 

But if the clauſe have * on another clauſe of the deed, 
or be the word« of the ſeoffee, Ec. to compel the ſeoffor to do ſome- 


thing, then it is aot a condition, but a covenant only ; as if there be 
| in 
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in the deed a covenant that the leflee ſhall ſcour the ditches, and then. 2 
theſe words follow, provided that the. leſſor ſhall =_ — 4 the earth 5 


or there is a covenant that the leſſee ſhall _ and then 


bing granted, then it is no cotdition ; as if a leaſe of land be made, | 


as 4.45 rent at B provided that if ſuch a thing happens it ſhall be paid 
C this does not make the eftate conditional. © 

Or if a leaſe is made for years without impeachment of waſte, 
proviſo quod non proſternet domus voluntariè; in this caſe this does make 


the prices yet it does not make the eftate conditional; or if a leaſe 


made for years, rendering rent, provided that the leſſor ſhall net 

: — 5 rent; this is a good condition, but not annexed io the 

eſtate, Co. Lit. 208 2 Co. 70. Dyer 6, 152, 311, 222. Plow. 1 36. 
H.n. 7. Perk. 5732. | F 

) 85 f 10 a deed o — and ſale of land after the Babendum there 

are theſe words, vis. * UPON theſe conditions following, vir. that 

« if the vendor pays the vendee twenty ſhillings at Eaſter, and enfeoffs 


« hm of a meadow called S. before Whitſuntide, that the bargain ſhall 


« be void; PROVIDED NEVERTHELESS, that the bargainor ſhall 
« hold the land for twenty years without the let of the bargainee ;” 
this proviſo makes a conditition. Dyer 318. | | 

80 if a leaſe be made of a houſe, and amongſt the covenants theſe 


words are inſerted, ©* PROVIDED ALSO, „ that if the leſſor will 
« dwell upon, or keep it in his hands, then the leſſee, his executors. - 


and afſigns, doth covenant upon one year's warning to remove and 
« give place to the leſſor, this leaſe notwithſtanding ;” this is no con- 
dition, — a covenant only. 27 H. 8. 15. Bro. Condition 7. 


more words, this is no good condition. Moodye and Garnon 
Paſ. 14 Fac. B. R.. 5 Vin. 52. 


Neither does the word / always make a condition; for ſometimes | 


it makes a limitation; as when a leaſe is made for years, IF J. 8 ball 

live ſo long. f | S 4 
There are other words alſo that in the King's grants, in laſt wills 

and teſtaments, and other ſpecial caſes, do make conditions; as Za 


intentione, ad c fectum propoſi tum, intentionem, paying, and the like. 


So that if one deviſes his land to J. S. EA intentione, &c. that he 


ſhall pay to W. S. ten pounds, or paying, or ſo as be pays to W. S. ten 
feunds, or to ſell, &c. theſe are good conditions. . 

But theſe words regularly do not make a condition when they are 
uſed in deeds; and therefore if one makes a feoffment in fee, EA inten- 
line, ad a fectum, &c. that the feofſee ſhall do or not do ſuch an ad; theſe 
— do not make the eſtate conditional but it is abſolute notwith- 

nding. | 

had pot perhaps theſe words being conjoined with ſome others may 
make a condition; as if lands granted Ea intentione quod ft defecerit 
vc. tunc quod reintrab t, or the like. Co. Lit. 204, 236. Dad. Zi 
Stud. 34, 122. Dyer 418. 138. Plow. 142 7 H. 4. 22. 10 Co. 42- 

Alſo conditions are ſometimes made ſpecially in eſtates and leaſes for 
years, without any of theſe formal words, when the apparent intent 
al the leſſor is to make the eſtate conditional, although the words be 


not 


If a leaſe be made, provided that if the rent be behind, without & | 


c 8 


"Awe Dal N 


not uſed as the words of the leſſor, but as the words of the leſſee 
indefmtely of neither. | 
And therefore it has been ſaid, that if an indenture be made benen 
A. and B. thus: It is a and covenanted between the partie; 
« aforeſaid; that B. ſhall have the land for ten years, and that he 
« ſhall not alien it; that this eſtate is eonditional, but it ſeems this i; 


not law. | | 

But if this clauſe be inſerted amongſt other covenants, vis. © If the. 
leflee hinders the leſſor to ſell, cut and carry away the trees upon the 
lands deviſed, that the leſſor may re-enter, and the leaſe ſhall be 
* void; this is a good condition, and ſo it hath been adjudged in the 
« caſe of Howard and Fulchor. Hil. 3 Car. B. R. 

And if a lefſee for years covenants in his leaſe, that if he, his exe- 
cutors or aſſigns, ſhall alien, that it ſhall be lawful for the leffor to re- 
enter; it ſeems this is a good condition, and not a covenant only. 

And if a leaſe for years be made, and this clauſe is inſerted. in the 
deed, © It is agreed between the parties, that if the leſſee does not pa 
« ten pounds to the leſſor at r, that from thenceforth the leaf: 
„ ſhall be void;” this is a good condition. t 

And if a leaſe be made with this clauſe inſerted in the deed ; It 
« 15 agreed that whoſoever ſhall have the eſtate or intereſt, that he or 
they ſhall find ſureties within the year for the rent, otherwiſe the 
« eſtate ſhall ceaſe; it ſeems this is a good condition. Doc. & 
Stud. 04. Dyer 6, 91, 63, 92. 

And if a leaſe for — made with this clauſe inſerted; And 
« jt ſhall not be lawful for the leſſee to alien without licence of the 
4 _ under pain of forfeiture ;” this is a good condition. Dyer 
«c 5, f ny x f 

And if a leaſe ſor years be-made of a houſe with this clauſe inferted 


in the deed; And the leſſee ſhall continually dwell upon the ſame 


* houſe, upon pain of forfeiture of the ſaid term; this is a good con- 
dition. Dyer 79, 27. Ce. Lit. 204. 

And if in a leaſe for years the leſſee covenants to pay fo much rent. 
and then theſe words are inſerted; © And if it ſhall hap the ſaid 
« yearly rent, c. then the lefſee covenants and grants, Wc. that the 


« ſeaſe ſhall be void ;” this is a good condition, and ſo it has been ever 


taken, as was ſaid by Juſt. Docridge, Hii. 3 Car. Plow. 132. And in 
all theſe caſes the eſtate is conditional. | | 
But in caſes of feoffments in fee, gifts in tail, and leaſes for life, it 
ſeems words penned in this manner will not make conditions, but that 
in theſe caſes the preciſe and formal words of a condition are requiſite. 
Words of an expreſs condition ſhall not ordinarily be conſtrued as 2 
I'mitati:n, but where an eſtate is to remain over for a breach of a con- 
dition, which is by expreſs words a condition, yet it ought to be in- 
tended as a limitation. Per Holt. 11 Aled. 61. Page and Hayward, 
2 Salk. $70- F. C. | 
And if a feoffment be made by deed, and therein is inſerted this 
clauſe ; * That it is agreed, or that the feoffee doth covenant, that 
« if the feoffor do ſuch an act that the feoffor ſhall re-enter ;” this is 


no condition, nor the eſtate hereby made conditional. Co. Lit. 204. 


Dea, & Stud. 94. Dyer 65, 138. And yet ſee Perk. $ 744- 1 


» Or 
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If one makes a leaſe for years, on condition to y rent at four feaſts, * 
A5 there is a clauſe — deed, And it the rent ſhall be be- 


« hind, t9c. that he ſhall diſtrain;“ this.clauſe does not take away the' : - 


condition, but the ſame continues, and the eftate is conditional {till. _ 


8. IF, 1 a 
os making of eſtates the cauſe is regarded, and in caſe of the 
nts of lands or tenements cauſa ſometimes makes a condition; as, 
If a woman gives lands to a man and his heirs, cauſa matirimonis 
prælicuti; in this caſe if ſhe either marries the man, or the man re- 
{uſes to marry her, ſhe ſhall have the land again to her and ber heirs. 


But on the other fide, if a man gives land to a woman and her heirs, 


cauſa matrimonii prælocut:; though he marry her, or the woman re- 
2 he ſhall not have the land again to him and his heirs. . 
And in the caſe of a grant executory, the word pro may make a con- 


dition; and therefore if a man grants me an annuity, pro una acra terræ. 
or pro decimis, &c. or if he grants me an annuity for a or a gutter, 


through my 1 this is conditional; and if he be diſturbed in the 
way, acre o 


office, or fro concilio impendendo ; if the grantee do not execute the 
office, or give counſel, c. the annuity ſhall ceaſe. WOES, 
Regularly the word pro does not import a .condition, but when the 


thing granted is execttory, and the conſideration of the grant is a ſer- 
vice, or ſome ſuch thing for which there is no remedy, but ſtopping 


the thing granted: as in the caſe of an annuity granted pro concilio, Oc. 
the word pro has the force of a condition, but not of a condition pre- 
cedent; and therefore the performance thereof need not be averred 
when the annuity is demanded ; but in the caſe of a perſonal contract, 
as if I ſell you my horſe for ten pounds, it works by condition prece- 
dent ; and you ſhall not take my horſe, except you pay me ten pounds. 
Per Hobart Ch. Juſt. Heb. 41. 


But if one grants me tithes of an annuity, and I grant an annuity for = 
theſe tithes, or grant to give counſel for the annuity ; it ſeems the 


grants that are in this manner are not conditional, but abſolute. 

So if 1 pro concilio, &c. or pro una terre, &c. make a feoffment in fee, 
or leaſe for life of another acre ; theſe eſtates are not conditional. 
Go. Lit. 204. 10 Lit. 42. 9 Ed. 4. 19. 15 Ed. 4. 2. Dyer 6. 

And if one deviſes land to be ſold by his executors, and to be diſ- 


tributed for his ſoul ; by this the eſtate or power of the executors is 


conditional. 
So if one deviſes his lands to find a preacher or a chaplain, 


man's lifetime. | 
And if a feoffment be made of land. ad erudiendum filium ; ſome have 
ſaid this eſtate is conditional. Dyer 7, 127. Plow, 141, 142. 
The moſt apt and proper words to make a limitation of an eftate are, 
guamdiu, dummodo, dum, quouſque, fi, and ſuch like. | 


And therefore if A. grants lands to B. To have and to hold to him 


and his heirs until B. goes to Rome, or until he be promoted to a benefice, 
or until B. pavs to A. or A. pays to B. tnventy pounds or ſo long as J. S. hall 
le; or if A. grants lands to B. To have and to bold to him, his exe- 


cutors, oc, if J. S. and] D. Sail live fo lang; or if A, grants lands 


to 


land, tithes or gutter, he may refuſe to pay the annuity. 
So if an annuity be granted to an officer for the executing of his 


But otherwiſe- it ſeems it is of land ſo conveyed by deed in a 


' 
j 
| 
ö 


— 
A : 


10 B. To bave and to hold to him for the life of B. fo that B. pays to, f. 
twenty pounds at Eafter following ; theſe are not conditional, but limited 
tes. | 


ts eſta 


Soif A. grants lands to B. To have and to hold to him for fo hg a. 
Ie ſhall keep himſelf a widower ; or dum ſola fuit, or durante widuitay, 
3f the grantee be a widow ; thefe are good limited eſtates, but theſe 
words do not make the eſtates to be conditional, Co, Lt. 234, 235, 
10 Co. 42. Plow. 413. Lit. $ 90. Dyer 290. | 
See accordingly Hargr. Ed. Co. Lit. p. 42. a. 
I the words in the cloſe or concluſion of a condition be thus, 


That the land ſhall return to the feoffor, &c. or that he ſhall take it 
again, and take it to bis own profit, er that the land ſhall revert, 6 


that the feoffor ſhall recipere the land; theſe are either of them 
good words in a condition to give re-entry, as good as the word re- 
enter, and by theſe the eſtate will be made conditional. Dyer 125. 
Plato. 159. Perk. 5 740. | 

Proviſo is as proper a word as any; but then it muſt be dependant 
on another ſentence: it muſt be the words of the grantor, &c. and 
compulfory to enforce the grantee to do ſome act. 2 Co, 70.6. 

| 75 effetuw in grants of the King makes a condition, Rel. Abr. goy, 

N. 43. 

f H the King grants an advowſon in fee, and further cenceſſit, that the 
tee may amortize this for the ſoul of the progenitors of the King; 
1s but a licence and not a condition. 16, | 
* words ad ſolvendum in the King's grant make a condition. J. 
5 Fin. 43- | 

The words ea intertione in the King's grant make a condition, 10 
Ca. 42. 4 3 Vin. 44. 

But they do not make a condition, but a confidence and truſt, unleſs 


an e re-entry be limited. Dyer 3, 4. Dod. & Stud. 122. Ce. 
tir. 204. 


A man made a ſeoffment e intentione, that his wife ſhould have an 
eftate for life, the remainder to his . ſon in fee, and the feoffee 


died without making ſuch eſtate; the heir of the ſeoffor could not 


enter becauſe there was no condition, but an eſtate executed preſently 
according to the intent. 4 Leon. 4. 8 


Ut in veniat, ad inveniendum ſeu per implendum, &c. make not a con- 


dition. Rol. Mr. 407. 5 Vin. 44. 

If a man leaſes land by indenture, wherein is this clauſe, * And it 
* js covenanted between the parties, or it is agreed between the par- 
« ties, that the leſſee ſhall not do ſuch a thing, upon pain of forfei- 


ture of his eſtate ;” this is a good condition: for here the words 


ſtand indifferently to be the words of the leſſee or leſſor, and ſo ſhall 
be taken to be the words of the leſſor. Cro. Elis. 202. Leon. 245. 
Rol. Abr. 407, 408. 5 Vin. 45. Being by inc en ure they are the words 
of both parties. Co. Elis. 202. leon. 245, 246, | 
But if one leaſes for years, and the leflor covenants, that the leſſee 
ſhall bave houſe-boot, hay-boot, and plough-boot, without commit- 
ting waſte, 11 pain of ſorſeiture of the leaſe; this is a covenant on 
the part of the leflor, and therefore no condition. Crs Elis. 604. 


If one leaſes to a woman for forty years, upon condition that i ill. 


tam din videre: & cuftodiret ſeip/am a ſole widow, and ſhould inbabit 


upon 
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. the premiſes; this is no condition; for the word makes the 


ar e uncertain, whether or no another thing was intended, befides 


the ceſſor of the term or the re-entry. ' Nel. Ar. 410. 5 Vin.'52. 


None can imagine what the concluſion ſhould be, but it was agreed. 


that if the leaſe had been for forty years, , tam diu fola viveret & in- 
habitaret upon the premiſes, the leaſe had determined by her marriage 
or death. Cre. Elis. 414. adjudged by three judges againſt one; for 


every / ought to be anſwered with a anc. Owen 107, 108. Goull. 


I Moor 400. 5. 525. 


ut if the word had been omitted in the firſt caſe, it would have 
been a condition; or if ſub conditione quod had been omitted, it Would 


have been a limitation. Goulf, 179. 5 | 
Vf a man leaſes to another, proviſo / the rent in arrear ; this is not 


any condition, becauſe the word # makes the intention uncertain; for | 


where the proviſo'is hypothetical, it ought to be ſhewed what he would 


have. Rel. Abr. 410. Rul. Rep. 367. Moor 848. Cre. Fat. 390. 


3 Bulft, 153. 


M a man Jeafes land to another, “ Proviſo if the rent be behind it 


ſhall be lawful for him to reſtrain; “ and not being ſufficient, the 
ground to re- enter into the premiſes, and the ſame to have again in 
« his former eſtate;“ this is not a good ' condition, for the words are 
not that he ſhal{ reſtrain the goods upon the tenement; nor is it known 
what is intended by the word /ufficient, ſeilicet, ſufficient reparation, rent, 
Kc. and the words, the ground to re-enter into the premiſes, are without 
ſenſe, Rol. Abr. 410: 5 Vin. 52. Rol. Rep. 330, 567. Bulft. 153, 
"I this caſe Lord Coke held the word reftrain to be the ſame as diftrain. 


Cro. Jac. Fm "This was adju to be not a condition, becauſe 
not ſaid what ſhall be reftra , hor who ſha re-enter. Moor 848. 


pl. 1151. 


If a man leaſes land for years by indenture, and after a coyenant ou 


the part of the leffor, this clanſe is contained, vis, © Provided always 
« nevertheleſs, and it is covenanted and agreed by and between the ſaid 
« parties, that the ſaid leſſee, his executors nor adminiftrators, ſhall 
alien the premiſes, but to, c.“ this is a condition and covenant at 
the election of the leffor, ' Rol. Abr. 410. 5 Vin. 52. 2 Co. 69. 5. 

H a man leafes lands for years, rendering rent; and the leſſre cove- 
nants 4 to pay the rent, and not to do waſte;“ and the leſſor binds 
himſelf in an obligation,“ That the leſſee ſhall enjoy the lands for 
the ſaid rent, and doing according to the covenants of the ſaid in- 
« denture;” theſe words, for the rent, make not a condition, becauſe 
he has other remedy for the rent, /cilicer, 2 the indenture of cove- 
nants. Rol. Abr. 410. 5 Vin. 53. Rol. Rep. 367. 

The leſſor eovenanted, That the leſſee paying his rent, ſhould 
enjoy the land ;” per two Judges againſt one, the covenant is condi- 
tonal. 4 Leon. 50. But in Sid. 280. is held the contrary, per cur, and 


in 2 Mod. 34, 35. it is adjudged contra, | 
ales for years, r the trees, and liberty to fell 


So if a man 


and carry them away, reparando ſepes & implendo foreas, the repair 


. 


the ditches, &c. is no condition, but a covenant, upon which the leſſee 


bas remedy by action. 2 Jones 206. o 
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of twenty ſhillings in groſs. Lit. $ 345. Co. Lit. 213. 4. 


cannot have ſuch conſtruction, it ſhall be intended of trees growing 


If A. enfeoffs B. upon condition, That he ſhall render to C. 1 
dis heirs a yearly rent of twenty ſhillings, and that if B. and d 
heirs fail of payment thereof, that then A; and his heirs may re- enter; 

_ this is a good condition; for though a rent cannot be reſerved to: 
ſtranger, yet ly rent in this caſe ſhall be intended of a yearly ſun 


If a man grants a walk in foreſt, provided the grantee ſhall not cy 
down any trees ſuper prem ſia; tho“ the ſoil is not granted premiſe, 
and has properly a relation to the thing itſelf, yet fince in this "_ 


within the walks. Cro. Eis. 781. "4 | | 
A. being ſeized in fee of the manor of B. and of divers lands in C. 
then in the poſſeſſion of D. for ſeveral years to come, makes a feof. 


ment thereof to E. to the uſe of himſelf in tail-male, remainder to f. 


in tail-male, &c. Provided that F. or the heirs-male of his body, i 

* whomſoever of them the inheritance in tail of all the premiſes ſhall Wt: 
« happen to be, ſhall pay to the daughter of FV. two hundred pound, Wi /: 
* according to the laſt will of 4.” and A. makes a letter of attorney U 
to J. S. to enter into the manor of B. and the lands in C. and in hy 
-pame. to. take poſſeſſion, and deliver it to E. whereupon poſſeſſion is Nu 
given to E. of all but what is in the poſſeſſion of D. and D. never at. 
torns, ſo that the lands in C. paſſed not; and after A. by will bequeatu h 
two hundred pounds to his daughter, and dies without iſſue ; yet F WW a! 
is not bound by this condition, becauſe he has not al/ the land accord. WM a 
ing to the purport of the condition, which was, that he that had a/ 
ſhould pay, c. and a condition ought to be taken ſtrictly. Poph. 10z, 

2363s" ;.; | Pg 3 
Ik a man makes a feoffment of lands in ſeveral counties, upon con- 
dition that the feoffee ſhall re- infeoff him of a/l the land within twenty 
days after che date; if livery is made but of part within the twenty 70 


days, the condition is not broke though all be not re-conveyed within K. 


e according to the letter of the condition, which is entire. 
2 


If a man leaſes ſor life, or makes a feoffment upon condition, © That 6. 


if the leſſee does ſuch an act, the eſtate ſhall be void ;” though the 


eſtate cannot be void before entry, yet this is a good condition, and I ſu 
2 give an entry to the leſſor by implication. - Kol. Abr. 408. 3 Cu. 3. 
5 it. § 723. 


So it 1 the condition be, that the eſtate ſhall ceaſe. Rol. Abr. 408. Iſ le. 

If a man makes a feoffment by deed, upon condition, That if the I yr: 
« ſeoffee does not ſuch an act, then the feoffinent, charter and livery, Nan 
« ſhall be void ;” this is a good condition, though no re-entry be re- I irc 
ſerved, Rol. Abr. 408. | | 
So if the condition be, that the feoffment ſball be void; this is a good I th: 
condition, and ſhall give a re-entry without an expreſs reſervation. ſo 
11 H. 7. 22. Rol. Abr. z08. | anc 

$9 if the condition be, that the deed of feoffment, EF ſeifina inde Babita I ſev 
erit vacua © nullius wigoris; this is a good condition, ſor this is all one of 
as if he had ſaid that the feoffment ſhall be void, for the livery takes f for 
effect by the deed. Dubitatur. M. 37 C 38 Eliz. B. R. Goodall and Ina. 
Wiatt ; two againſt two Juſtices. Rol. Abr. 408. In 5 Co. 95. 6. the Ina. 


fame caſe and ſaue point appears. Cre, Eliz. 384. 8. C. and S. P. JS. 


adjudged 


F 


* * I * 
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adjudged in Error. Goulſ. 176. 177. 8. C. Pepb, 100. S. C. and 8. P. 
doubted by Fenner and Pepbam. WIG RS Y | 

If a man leaſes for life, or makes a ſeoffment in fee, upon condition, 
that if the feoffee or leſſee does ſuch an act, that then his eſtate ſhall 
be void and ceaſe, and the land ſhall remain over to a ftranger ; 
though it was intended that the ſtranger ſhould take advantage of the 
condition, and he cannot by law, yet the leſſor or feoffor may enter by 
force of this condition. Lit. 8 723. | | >} | 

If a man makes a feoffment by * and the feoffee grants by ano- 
ther deed, made upon condition, * That if the feoffor does ſuch an 
ad, the firſt deed ſhall be of no force ;” this is a good condition, and 
ſhall give a re- entry though none be reſerved. 30 Af. 11. 45 Af. 10. 
Rol. Abr. 408. In Br. Condition 113. the S. C. and 8. P. is admi 
where livery is made upon both deeds. [norte 


to the leſſee, dare wendere, wel concedere flatum & terminum ſuum alicui 


this is a good condition. Roll. Abr. 408. | 
So if there be ſuch a clauſe, ** And the leſſee ſhall continually. dwell 


upon the houſe, upon pain of forfeiture of the ſaid term and intereft.* 15. 
If a man makes a feoffment rendering rent, and if the rent be be- 


and to make his profit thereof; this is a good condition, and ſhall give 


rd. a re-entry,. though it be not expreſsly limited, Rol. Abr. 408. 5 
Vin. 49. BF | | 
02, | | | | 
„has. tall be ſaid a Condition precedent, and what ſubſequent. 
ny WW If grant, that if you will go to ſuch a place about my-buſineſs, 
ny you ſhall have ten — this is a condition precedent. 2 H. 6. 7. b. 
n 


Roll. Abr. 414. 5 Vin. 71. | | 
re. If 1 retain a man for — ſhillings to go with me at Rome; this is a 
condition precedent, for the duty commences by going to Rome. 3 H. 
bat Wl 6. 33. 5. Br. Count. 5. Roll. Abr. 414. 5 Vin. 71 

the WM So if a man retains another to be his counſel for two years next en- 
nd I ſuing, taking every year twenty pounds, this is a condition precedent, 

Co 3. 6. 33. 6. Br, Count 5. Buift. 168. Popb. 161. | 
If by charter-party G. and three others covenant with P. and C. to 
28. I let to freight a certain ſhip, of which they are owners, to the ſaid F. 
be WW pro u/u & ex parte of one þ | 
ry, and the other three coyenant and grant with B. that the ſhip ſhall go 
re- from L. and take ſuch freight, and thence to V. and thence to Z. and 
thence to return to the T. and C. covenants with G. and the other three 
od chat P. ſhall cauſe lading to be put in ſaid ſhip at V. Z. &c. within 
2n. ſo many days, and covenants that the ſaid P. ſhall pay to the ſaid G. 
and the other three, pro tota tranfretatione, one hundred and forty 
ite ¶ ſeven pounds at ſuch a day; G. and the other three may bave an action 
ne of covenant againſt C. for non-payment of the ſaid one hundred and 
223 ſorty ſeven pounds without averment of the performance of the cove- 
nd I nant of their parts; for this is not a condition--precedent, but cove- 
he Enants diſtin of the other parts. Roll. A br. 414 Bulfl, 169, 168. 
8. C. contra by three judges upon a writ of error, in B. R. but the 
bp | court 


If a man makes a leaſe for years, and therein is this clauſe, Et non licebit 
ſerſonæ ſine licentia of the leſſor, ſub pana forisfacturæ termini præ; 


hind, that it ſhall be lawful for him and his heirs to retake the land, 


for a voyage, modo & forma ſequente. G. 
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nounced | but adjornatur. | 
If articles of —_—_— be made between A. on the behalf of g 
. covenants, that B. for the conſideration after in 


hundred and fixty &c. in this cafe, though B. does not affure 
the land to C. yet C. is bound to pay the money; for the aſſurance of 
the money is not a condition p but theſe are diſtinct and mu- 


being of a perſonal thing. Roll. Abr. 415. 5 Vin. 53. 

KA —— for life, nd R. in — A fee, covenant to 
a fine, and that it ſhould be to the uſe of A. and his heirs, # R. doe: 
not pay ten ſhillings to A. the 10th of September after, tothe uſe of R, 
m ' : in this caſe the word fi, c. is a condition ſubſequent, and 
not precedent; ſo that A. has an eſtate in fee till R. pays the ten ſhil- 
lings, becauſe there is a day limited for payment of the ten ſhillings; 
2 ſubſequent words explain the intent to be a ſubſequent condi 
tion, vis. and if he pays it then, it ſhall be to A for life, and after to 
the uſe of R. in fee; which ſhews the intent to be, that A. ſhall hase 
an eſtate in fee till the ten ſhillings id. Roll. Abr. 415.5 Vin 7 

A copyholder in Borough-Engliſh ſurrenders to the uſe of himfel 
for life, and after to the uſe of his eldeſt ſon and his heirs, if he lives 
to the age of twenty-one, provided and upon condition, that if he dies 
before twenty-one, that it ſhall remain to the ſurrenderor and his 
heirs; th by the firſt words it ſeems to be a condition precedent, 
yet upon all the words taken together it is not, but a ſurrender to the 
uſe of the eldeſt ſon, to be defeated upon a condition fubſequent. 


3 Lev. 132. 
to B. in December 22 


A. made a leaſe by indenture of a meſſ 
Car. for twelve years, and covenanted with B. to repair it with all ne- 
ceſſary reparations before Midſummer following ; and B. eovenanted 


on his part, quod ab & poft tale tempus quae A. repararet & 


emendaret præd meſſuagium, quod tune predifus B. ſufficienter repara- 


ret prædictum meſſuagium ad omma tempora durante dif termine ; in an ac- 
tion of covenant by A. againft B. for not repairing of the NOT 
Mid ſummer, according to the covenant of B. and declares, that al- 
though he has performed all the covenants on his part to be performed, 
(without any particular averment that he has repaired before Midſum- 
mer, . the covenant, with all neceſſary reparations) 
the defendant has not repaired it after the ſaid feaſt, &e. This is 2 
good declaration; for the covenant of A. to repair it before Midſum- 
mer, is not a condition precedent, but only the time divided and mu- 
tual between A. and B. vir. That A. ſhall repair it before Midſum- 
mer, and B. after during the term: for which each of them ny 
| eir 


n_y 0 oy” I” 


WC. SY SW. VDV —__7 > S- WP 


Parts of Deeds. 


I &- 


their remedy by an action againſt the other, for the ultimate time li- 
mited for A. to repair is at Midſummer, and the covenant of B. refers 
to the ſaid extreme time limited to 4. and not to the fact, vi. the re- 
paration, for the words are poſt tale tempus, Sc. Roll. Abr. 416, 417. 
5 Vin. 75. Vide Style 140, s | | 

Conditions precedent muſt be literally performed ; and equity will 
ſeldom give relief in caſes of ſuch conditions, but it often does in caſes 
of conditions ſubſequent, which not being favoured, becanſe they 

in deſeaſance of ng this court may relieve, if performed in the 
ſubſtantial part, though ſome of the circumſtances are not purſued. 

Chan. Ca. 1 30. | 
? It is ſufficient in caſe of a condition ſubſequent, that the intent and 
ſubſtance be performed. Vern. 83. | | 

A man by his will gave an annuity to his grand-daughter for life, 
and afterwards by a codicil to his will declared, That if bis grand- 
daughter ſbould marry with the good liking of his truftees, then fhe ſhall 
have, a portion, But without their conſent ſhe married a man worth no- 
thing; the huſband is not intitled to the money, the condition, vis. 
That if ſbe ſball marry wwith the good liking, &c. being a condition pre- 
cedent to the gift of the portion. Will. 288. 

A man bequeaths to his niece, an infant, the ſurplus of his perſonal 
eſtate, payable at twenty-one ; and if ſhe ſhall die before twenty-one, 
the ſurplus to go over. The bequeſt is a condition precedent, and the 
niece ſhall have the intereſt paid her in the mean time. 2 Will. 419. 

A man bequeaths the reſidue of his perſonal eſtate to a woman, pro- 
vided ſhe marries with the conſent of his two executors ; on. the death 
of one, the condition being a ſubſequent one, is become impoſſible, 
and ſhe may marry without the conſent of the ſurvivor 2 Will. 626. 

In executory contracts, if the agreement be that one ſhall do an act, 
and that for Ss thereof the other ſhall pay Nc. the doing of the a 
is a condition precedent to the payment, — the party who is to pay 
ſhall not be compelled to part with his money till the thing be perform- 
ed for which he is to pay. This is laid for a rule by Holt, Ch. Juſt, 
Salk, 171. pl. 2. Vent. 177. 214. 

If a day be appointed for the payment of money, and the day is to 
happen before the thing can be performed, an action may be provght 
for the money before the thing is done : for the party relied upon bis 
remedy, and intended not to make the performance a condition prece- 
dent. Salk. 171. pl. 3. Vent. 177. Saund. 319. be 

Where a certain day of payment is appointed, and that day 1s to 
happen ſubſequent to the performance of the thing to be done by the 
contract, in ſuch caſe performance is a condition precedent, and muſt 
be averred in an action for the money. Salk. 171. pl. 3. So is fon. 
218. to be underſtood. Salt. 112. pl. 1. 


o/ Conditions Copultive and DisjunAive. 


If the condition be in the copulative, and it is not ble to be ſo 
performed, it ſhall be taken in the disjunctive. Roll. Mr. 444. Owen 
52, Leon. 74. Goulſ. 71. Poph, 204, 205. 

Vor. III.— PART II. _ As 
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As if the condition be, that he and his executors ſhall do ſuch a thing: k 
this is in the dis unctive, becauſe he cannot have an executor in Fr c 

lifetime. 21 Ed. 4. 44-6. _ 8 | 

So if the . that he and his aſſigns ſhall ſell certain goods. t 

this is in the disjunQive, becauſe both cannot do it. 21 Ed. 4. 44. 
Roll. Abr. 414. att nn 1 
If a leaſe be made to huſband and wife for r years, if the f 
huſband. and wife, or any child between them ſo long lives, and the f 

wiſe dies without iſſue, yet the leaſe ſhall continue during the life of 
the huſband; for the disjunctive refers to the whole, and disjoins not 1 


only the latter part, as to the child, but alfo to the baron and feme; ſo 0 
that the ſenſe is, if the baron-feme or any child ſhall ſo long live. C. * 
Lit. ay. a. ve 239. Pl. 375. Owen 42. 53. 1 Leon. 74. Goulſ, 11, 

And. 1 I, 102. . + TH ' 

So if an uſe be limited till A. ſhall come from beyond ſea, and attains 
to his full age, or dies; if he comes from beyond ſea, or attains to his f. 


ſull age the uſe ceaſes. Co. Lit. 225. 4. | 15 
Of Conditions to enlarge Eſtates. an 

N 2 | un 

A condition to enlarge or increaſe an eſtate may be good ; as if the 5 
ift be made in tail, or a leaſe be made for life or years, on condition D. 
1 5 if ſuch an act be done or not done, the leſſee ſhall have the land to bh 


him and his heirs; as if one makes a leaſe for life to one, and if the 
leſſor dies without heir of his body, then he grants the land to the leſ- "2 
Tee and his heirs for ever. | ür 
And ſuch a grant will be good, as well of things which lie in grant, I ai. 
as of things which lie in livery, and may be annexcd as well to an eſtate- Dy 
tail which cannot. be drowned, as to an eſtate for hfe or years which 
may be merged by the acceſs of a greater eſtate, Fearn on Cont. Rem. he 
& Ex. Dev. 203, a | | 
Or if land be granted to a man for five years, on condition that if the f 
rantee pay to the grantor within the two firſt years ten pounds, that 
then he ſhall have the fee-ſimple, otherwiſe that he ſhall have the land 
but for five years. and livery of ſeiſin be made according to deed ; this / 
is a good condition, and by this, upon the perſormance cf the conditi- con 
on, the ſee-ſimple will paſs. the 
So if one grants lands for five years, rendering rent, and that if the the 
leſſee will hald it over to him and his heirs, that he ſhall pay twen 
ma rent; this is a good condition, and if he pays the rent he ſhall 
ave the fee-ſimple. 1 | n 
So if a man makes a leaſe for years, and at the ſame time for the 
ſurety of the term to the leſſee niakes a ſeoffment to him, upon conditi- 
on that if he be diſturbed in his term, he ſhall have the ſee-fimple of 
the land; and delivers both theſe deeds at one time, and gives ay Tf 
of ſeiſin accordingly, this is a good condition. Jeſſe 
So if a leaſe for liſe be made, upon condition that if the leſſor or his but 
heirs pay to B. or his heirs ten pounds, at a certain day, that then the Why t 
leſſor may re-enter ; and if he does not pay at the time, and the lefſee year 
pays to the leſſor or his heirs ten pounds at a certain day, after the ſor- 
. mer 
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mer day. that then the leſſee ſhall have the lands to him and his heirs 


for ever; this is a good condition. | | f 
But in all caſes where theſe kinds of conditions are good, to make 
the increaſed- eſtate 'good there muſt be theſe things in the'caſe : ; 
Firſt, There muſt be a precedent particular eſtate, as an eſtate in 
tail for life or years, lor a foundation to erect the ſubſequent eſtate up- 
on, and that firſt eſtate alſo muſt be certain and irrevocable, not upon 
contingency or with power of revocation. | | 
Secondly, The privity muſt remain until the time of the performance 


of the condition; for if the donee or leſſee grants away the firſt eſtate; 


the condition cannot afterwards be performed to effect and produce the 
increaſing eſtate. | 95 | | | | 

Thirdly, The ſubſequent eſtate muſt veſt eo .inflante,. when the con- 
tingency upon which the condition depends ſhall happen, or never. 

Hourthly, The firſt and ſecond eftate muſt take effect by one and the 
{ame deed, or elſe by two deeds delivered at the ſame time, for gue 
incontinenti fiunt ineſſe videntur. | | 

Fifthly, The condition upon which the increaſe is, muſt be poſſible 
and lawful ; for upon an impoſſible condition it cannot, and upon an 
unlawful condition. it ſhall not increaſe. Shep. Touch. 128, 129. 

The firſt four of theſe requiſites, and the reaſons for them, are men- 
tioned in Lord Stafford's Caſe, 8. Co. and in Fearn on Cont, Rem & Ex. 
Dev. 204.. but the fifth doth not appear to be ſpecified in either of thoſe 
books, Vile Hil. Sbep. Touch. 125 u. 2 . 

If one makes a leaſe for life, provided that if the leſſee dies within 
ty years, that his executors ſhall have the land for ſo many of the 
ſixty years as ſhall be to come at the time of his death; this is no con- 
dition to make an eſtate increaſe, but it may be a covenant. Co. 155, 

er 150. 7% 

And if a leaſe for years be made, on condition that if the leſſor ſells, 
the reverſion of the ſame land, the leſſee ſhall have the fee of it; this 
is no good condition to increaſe the eſtate. Co. 84. | 

And a poſſibility cannot increaſe upon a poſſibility: as a leaſe for 
years to a leaſe for life by one contingent, and the leaſe for life to a 
ſee-fimple by another. 8 Co. 75 . 


And if a leaſe be made to a man and a woman ſor their lives, on. 


condition that which of them two ſhall firſt marry, that one ſhall have 
the fee, and they intermarry; in this caſe neither of them ſhall have 
the fee, for incertainty. Co. Lit. 218. 


— 


Of Conditions to abridge an Eftate. 


If a man makes a leaſe for life, and adds this condition, That if the 


leſſee within one year does not pay twenty ſhillings, that he ſhall have 
but a term of two years; and if he does not pay the twenty ſhillings, 
by this, his leaſe for liſe is gone, and he has now but a leaſe for two 
years. Co, Lit. 318. 5 Ed. 3. 27. 
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Of the Matter and Subſtance of a Conditim, 


: | 0 
If a leaſe be made, on condition that if a ſtranger diſſike it, or be 
diſcontent with it, that the leaſe ſhall be void ; this is a good conditi- 
on. 1 Hen 8. 13. f 

If a leaſe be made, on condition that if the leſſee be outlawed, the 
leaſe ſhall be void; it ſeems this is a good condition. Shep. Touch. 129. il * 

If a ſeoffment be made, on condition that if the feoffee commits trea. 
ſon, that the ſeoffor ſhall re-enter ; in this caſe the condition is vain, 0 
for if the ſeoffor enters, the entry is not lawful, for the King is inti- WM * 
tled, and his title ſhall be preferred. hid. 

No condition or limitation, be it by act executed, limitation of a uſe, b 
or by deviſe or laft will, that contains in it matter repugnant, and ten- © 
ding to the utter ſubverſion of the eſtate, or matter that is againft lay, if 
or matter that is impoſſible to be done, js good. | 

And therefore in all ſuch caſes if the condition be ſubſequent the ef. e 
tate is abſolute, and the condition void; and if the condition be to go i * 
before the eſtate, the eſtate and condition are both void. Co. 85, 6 

Repugnant Co. 43, 9 Co. 128. PP, 

conditions Tf a feoffment or other conveyance be made of land, or a grant of MW '* 

to reſtrain a- rent, Ec. in fee · ſimple by deed or will, upon condition that the ſeoffee 
or grantee ſhall not alien to certain perſons, as to J. S. or to J. S. and fr 


W.S. this is a good condition. bg 
And the grantee may alſo be reſtrained from alienating for a particu· = 
lar time. e's Caſe 2 Leon. B2. and 3 Leon. 182. 


So if one makes a feoffment in fee of land, on condition that the fe- 
offee ſhall not alien it in mortmain ; this is a good conit 1on. 

Becauſe ſuch alienation is prohibited by law ; and regularly, whate. 
ver is prohibited by /aw may be I by condition, be it malun 
prob. hitum, or malum in ſe Co. Lit. 22 3. b. | 
So if A. ſeiſed in fee of Blackacre, and B. enfeoffs 4. of Whiteacre 
in fee, on condition that he ſhall not alien Blackacre ; this is a good 
condition. | | 

But if the condition be, that the feoffee or grantee ſhall not alien the 
thing granted to any perſon whatſoever, or that if he does alien to an) 
perſon, that he mall pay a fine to the feoffor ; theſe conditions are voic 
in the caſe of a common perſon, as repugnant to the eſtate : but 1 
the caſe of the King, ſuch conditions are g«-9d. | 

And in the caſe of a common perſon allo the alienation is good unti 
it be avoided by the feoffor. | 
And in Paſ. 10 Fac. B. R. it was held by Juſt. Dodridge and Chamber 
lain, that if the ſeoffment be on condition, that if the feoffee aliens he 
ſhall pay ten pounds to the feoffor ; that this is a good condition: bu 
Ch. Juſt. and Juſt. Haughton held the contrary, for then this ſhall be 
circumvention of the law. Co. Lit 223. 

If a gift had been made to an Abbat and his ſucceſſors, on conditior 
hot to alien, this had been a good condition. Dr. & Stud, 211. 
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rity of the infant, but not afterwards, 
jn like manner as if one make a feoffment to a huſband and wife, on 
condition that they ſhall not alien; this condition to ſome intent is 
ood, that js to reſtrain an alienation by deed of feoffment, and to 
$ intent regngaant and void, t is to reſtrain alienation: by fine; 
for that is lawful. 5 | 
So if a gift be made in tail, on condition that the tenant in tail may 
alien for the profit of bis iſſues ; this is a good condition. 


or his heirs ſhall not alien in fee-ſimple, fee-tail, not for the term of 
any other's life, but for their own lives, this condition is good. 

But if lands be given in tail, on condition that the tenant in tail or 
if his heirs in tail ſhall not ſuffer a common recovery, levy a fine with pro- 
"WW clamations according to the ſtatuies of 4 H. 7. and 32 H 8. to bar the 
ſues, or on condition that he ſhall not make copyhold eſtates of copy- 
hold lands, according to the cuſtom of the place, or make leaſes ac- 
el. cording to the ſtatute of 32 H. 8. c. 28. theſe conditions are repug- 
nant, and therefore void. | | | 
" See * 2 to ſuffer a recovery cannot be reſtrained 

condition, 1 Burr, Rep. 84. It was reſolved in Sunday's Caſe, 9 C9. 
of MY 128. that no condition or limitation, be it by act executed or by limi- 
tation of any uſe, or by a deviſe in a laſt will, can bar tenant in tail 
and from aliening by a common recovery. See alſo Foy v. Hinde Cro. Fac. 


on conditio that he ſhall not alien; this condition as to the eſtate-tail 


fe is good, and void as to the other; and therefore if there be an aliena- 
tion he ſhall defeat it only as to the eſtate-tail. Shep. Touch. 130 Co. 


te. L.. 224. 10 fl. 11. 13, f. ). ＋ 10 Co. 30, Perk, 8 39. 
un And if a man makes a gift in tail, on condition that the donee or his 
heirs ſhall not alien; this is a good condition to ſome jntents, and void 
to other; and therefore if he makes a feoffment in fee, or any other 


enter; otherwiſe if he ſuffers a common recovery. 
the And if a giſt in tail be made, on condition that the tenant in tail 
any] ſhall not make a leaſe for his own liſe; this is not a good condition. 
6 Co 43. againſt Co. Lit 223. | 

If one ſeiſed in fee of lands makes a leaſe of it for years or life, on 
condition that the leſſee ſhall not alien the land leaſed, or any part 
ntill thereof during the term, or on condition that he ſhall not alien it, or 

any part of it, during the term, without licence of the leſſor; theſe 

or Þ} are good conditions. 
Fo if one be ſeiſed in fee of a manor, and he makes a leafe of years 
buY of it to J. S. on condition that he ſhall not make voluntary eſtates by 


is repugnant and void. 
old And if one be poſſeſſed of a leaſe for years, or of a houſe, or of a- 
ry other chattel real or perſonal, and he gives or ſells all his intereſt 
therein, upon condition that the donee or vendee ſhall not alien the 
| | D 3 | ſame z 


If one makes a feoffment of land to an infant, on condition that he 
ſhall not alien to any perſon ; this is a good condition during the mino- 


Alſo if lands be given in tail, upon condition that the tenant in tail 


7 
If a man makes a gift in tail to A. the remainder to him and his heirs . 


e date by which the reverſion is diſcontinued tortiouſly, the donor ſhall 


copy, this is a good condition; but in a ſeoffment in fee ſuch condition 
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I 1 grant land to another for life, if it ſhall pleaſe me ſo long to 


Co. 41. Co. 84. Co. Lit. 224. 


vor recover in value; or if the leafe be made without impeachment of 
waſte, en condition that if the leſſee commits waſte the leſſor ſhall re- 


ſame ; this condition is void for repugnancy, and the giſt or ſale is ab. 
ſolute. 6 Co. 43. Co. Lit. 223. | * @ 
If one makes a feoffment of land in fee on condition that the ſeoffot 
ſhall retain the land for twenty years without — by 4nd. this is x 
ood condition and not repugnant. ' 2 Co. 72. Dyer 318. | 


ſuffer him; this condition is repugnant and void. . yer 94. 

If a feoffment be made of land in fee, on condition that the feoffee 
ſhall not enjoy the land, or ſhall not take the profits of the land, or on 
condition that the heir of the ſeoffee ſhall not inherit the land, or on 
condition that the ſeoffee ſhall not do waſte, or on condition that ki; 
wife ſhall not be endowed, in all theſe and the like caſes the condition 
is void, as repugnant to the eſtate. 10 Co. 39. Co. Lit. 206, Plau. 
77. 133. 21 H'7.8. 8 H. 7. 10. Perk. S 7351. ; 

If a gift in tail be made, on condition that the donee or his iſſues ſhall 
not take the profits of the land, or on condition that if the donee dies, 

his eſtate ſhall go to another, or on condition that their wives ſhall not 
be endowed, or on condition that they ſhall not do waſte, or on condi. 
tion that the warranty and aſſets, or a collateral warranty, ſhall not 
bar the iſſues in tail; all theſe conditions are repugnant and void. 6 


If lands be given or granted to two and their heirs, on condition that 
the ſurvivor ſhall have the whole, notwithſtanding partition, or on con- 
dition that the ſurvivor ſhall not have the whole although there be 10 
ſeverance ; theſe conditions are repugnant and void. C 8. 

If one makes a leaſe for life, on condition that the leſſee ſhall not do 
fealry ; this condition is not good. 

If lands be given to one and the heirs-male of his body, provided 
that if he dies without heirs-ſemales of his body, that the donor ſhall 
re- enter; this condition is repugnant and void. Co. Lit. 204. 

If one has land in poſſeſſion or reverſion , and he grants rent out of 
it, on condition that the grant ſhall not charge the perſon of the gran- 
tor; this is a good condition, and not repugnant. | 

But if a man grants a bare annuity, or grants a rent-charge out of 
another man's land. with ſuch condition, or if one grants a rent- charge 
on condition that the grantee ſhall not diftrain nor charge the perſon of 
the grantor, or if one grants a rent out of land, on condition that the 
land ſhall not be charged with it; all theſe conditions are repugnant 
and void. | 

So if two grant a rent-charge ovt of land, provided that it ſhall not 
extend to one of them; this condition is repugnant and void. Shep. 
Touch. 131, 132. Co. Lit. 146. 10 H. 7. 8. 6. Co. 41. 5 H. 7. 7. 
7 H 6. 44. fert & „ | | 

If a man ſeiſed in fee of land makes a leaſe for years, rendering 
rent, and after the leſſee makes a leaſe to the leſſor of other land, on 
condition that he ſhall not diſtrain for his rent in the former leaſe made 
to this leſſee ; this is a good comtition, and not repugnant. 

If one makes a feoffnient in ſee, or leoſe for life, with warranty, on 
condition that the feoffee or leſſee ſhall rot vourh to warrant, 


enter; 


— 
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enter; theſe are good conditions, and not repugnant. . Perk, $ 74. 
nd in caſe of any repugnancy or inconſiſtency ;. the condition or 
limitation muſt determine, or avoid the whole of the eſtate to which it 
is annexed ; and not determine it in part only, and leaye it good for 
the reſidue. Vide Fearne's Eſſay on Cont. Rem. & Ex. Dev. 3 Ed. 178. 
Vin. Abr. Cond. (Z). Bac. Abr. Condition (L). Com, Dig. - Condition 


(D4 , 


Fr conditions annexed to eſtates being compulſory, 10 8005 Ja man Conditions 1 
ing reſ- againft law, 


to do any thing chat is in its nature good or indifferent, or 
trictive, to reſtrain or forbid the doing of any thing which in ĩts nature 


is mal un in ſe; as to kill a man, or the like; or malum probibitum, being 


a thing forbidden by any ſtatute, or the like; all ſuch conditions are 
good, and may tand with the efates. Fer? | 
But if the matter of the condition tends to provoke, or furthers the 
doing of ſome unlawful act, or to reſtrain or forbid a man the doing of 
his duty; the condition for the moll part is void. | | 
The law diitinguiſheth between a condition againſt law for the doing 
any act that is malum in ſe, and a condition again law that concerns not 


any thing that is malum in ſe; but it is therefore. againff law, becauſe - 
it is repugnant to the eftate, or againſt ſome maxim or rule in law: when 


therefore it is ſaid that if the condition of the bond be againſt law, 
that the bond itſelf is void ; it muſt be underitobd of a condition againſt 
law for the doing of ſome act that is ma/um in ſe; and yet therein alſo 
the law diſtinguiſhes : as if a man be bonnd upon condition that he 
ſhall kill J. S. the bond is void; but if a man makes a feoffment upon 


condition that he ſhall kill J. &. the eſtate is abſolute, and the condition 


void. Co. Lit 206. 6. Vide alſo Carpenter v. Beer Comberb. Rep. 246. 
And if lands be given or granted to a man, upon condition that he 

ſhall kill a man, or upon condition that he ſhall burn his neighbour's 

houſe, or upon condition that he ſhall forſwear himſelf, or upon con- 
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dition that he ſhall ſave and keep harmleſs the grantor whatſoever he * 


ſhall do, or that if he do theſe things, the grant ſhall be void, theſe 


conditions are void. | | 

Condition to do any thing which amounts to maintenance is void ; as 
to ſave 4 harmleſs from ſuch appeal of robbery as B. hath againſt 
him; this condition is againſt law, 18 Ed. 4. 28. Roll. Abr. 417. 

If lands be given or granted to an officer, upon condition that he ſhall 
not duly execute his office; this condition 1s. again law, and void. 
Et fic 2 fimilibus, Co. Lit. 223, 224, 207. Perk. $ 722, 723, | 
So if a gift he made in tail, upon condition that the donee ſhall diſ- 


continue, or if one gives or grants land, on condition that the grantee 


ſhall be a foreſtaller againit the ſtatutes ; theſe, and ſuch like conditions 


are void. Perk. 8 727. | 
And hereupon it is, that conditions annexed to land, that the profits 


thereof thall be employed to ſuperſtitious uſes are void. Co, 24. 


6 Co. 43. FA 
And Ba alſo it is that ſuch conditions which are 4 the liber- 


ty of law); as that a man ſhall not marry, or the are Yoid. 


Dyer 343. Co. Lit. 206. 
343 | | * 3 
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im poſſible. 


And hence alſo ſuch as are againſt the public good ; and therefore # 
one grants his land to J. S. on condition that he (being a huſbandman) 
ſhall not ſow his arable land; this condition is void. | 
And in all theſe caſes if the condition be ſubſequent to the eſtate, the 
condition only is void, and the eſtate good and abſolute ; if the con- 
dition be precedent, the condition and eftate both are void ; for an 
eſtate can neither commence nor increaſe upon an unlawful condition, 
11. Co. 53. 7 Ed. 3. 65. Perk. 8722, 725. | 
See more 470} as to condition againft law, and therein particu 

reſignation, what condition therem will make them 
void, and in what caſes equity will grant a perpetual injunction againſt 
them, in Bac. Ar. Cond. (K). Ca. Eg. Abr. Bonds (C). Com. Dig. Cond. 
(D7.) Vin. Mr. Cond. (V). | | | 

All conditions annexed to eſtates that contain in them matter at the 
time of making of them impoſſible to be done, are void; and therefore, 

If one gives or grants land, on condition that a man ſhall go to 


Rome in three days; or on condition that a man ſhall enfeoff ſuch a 


corporation, when there is no ſuch; or if one gives lands in tail, on 
condition that the eſtate ſhall ceaſe, as if the tenant in tail be dead ; or 
if one grants lands, on condition that a man ſhall enfeoff his wiſe; all 
theſe and ſuch like conditions are void. 

And in thefe cafes alſo if the condition be ſubſequent, the condition 
is void only, and the eftate is abſolute ; and if the condition be prece- 
dent, the condition and the eftate both are void; for an eſtate can 
neither commence or increaſe upon an impoſſible condition. 

And if the thing be done by the condition be poſſible at the time of 
the making of the condition, and do afterwards by the act of God 
become impoſſible, the condition is become void, and the eſtate abſo- 
Tute; as if a ſeoſſment be made, on condition that if the feoffee dies 
before the day, or on condition that if the feoffee ſhall appear. in ſuch 


'a court before or at Eaſter, and he dies before the time ; in theſe caſes 


the condition is gone, and the eſtate is abſolute. 6 C.. 41. C. Lit. 


207. 219, 206. Dyer 252. Perk. 8 935, 729. Plow. 272. 286. 


Co. 84. | 

When a condition conſiſts of two parts in the disjunctive, and both 
are poſfible at the time of the making the condition, and afterwards one 
of Com becomes impoſſible by the act of God, a performance of the 
other is not compellable. 5 Co. 22. a. 3 Mod 233. Vide further as 


to Conditions impoſſible, in Vin. Ar. Conditions (C a.) Bac. Abr. Con- 


dition (M). Com. Dig. Condition (D). © 

And the ſame law is for the moſt part of limitations, if they be re- 
pugnant, A rr or againſt law, as is before ſhewed to be done o 
conditions, 6 Co. 41. Co. 14. | 


Of Cimditions relating to Aſſignees by Nomination. 


If a condition be to leaſe certain lands for three lives to the obligee, 
or his aſſigns, and after the obligee demands a leaſe to be made to three 
ſtrangers = their lives ; be ought to make it to them accordingly, or 
otherwiſe the condition is broke; for here by the word ent, is in- 
tended a en by nomination ; for he cannot have other aſſigns, inaſmuch 

| as 
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as the eſtate is not aſſignable before he has it. Roll Abr. 421. 5 Fin. 
116. Roll. Rep. 373. 3 Buift. 168. Bridgm. Rep. 39, 40. GP 
| If a man be bound in twenty n condition to pay twenty 
pounds, to ſuch: perſon as the obligee ſha}l name by his la will, and 
after the obligee names no rſon by his will ; the obligor is not bound 
ro pay it to his executors, uſe the condition has reference to his 
nomination. Roll, Abr. 421. 5 Vin. 117. Hob. 9. Godb. 192. And 
per Coke, there is a diverſity where the condition is to pay twenty pounds 
to the aſſignee of the obligee, and where to the obligee or his affigns ; 
for in the faſt caſe it veſts as a duty in the obligee, and ſhall go to his 
executors, TI 
If a man makes a feoffment in fee, upon condition that the feoffer 
ſhall pay twenty pounds to the feoffor, his heirs or aſſigns, at ſuch a 
day, and before the day the feoffor dies; the feoffee may it either 
to the heir or the executors of the feoffor, for they are his in 
Jaw to this intent; for the feoffor having a bare condition in the land, 
and no eſtate, could have no aſligns in deed, Co. Lit. 210. a. 


But if a man makes a ſeoffment in ſee, upon condition that if tbe 


ſeoffor pays twenty pounds to the feoffee, his heirs or aſſigns, before 
ſuch a day, fc. and before the day the feoffee dies; the money cannot 
be paid to his executors, becauſe the aſſignees of the eſtate only were in- 
tended by the condition; and where there may be aſſignees in deed, 
the law uy — ſeek out nor appoint aflignees in law. Co. Lit. 
210 4. 5 Cs. 96. 99. | 
If A. ſeiſed in fee by indentnre inrolled, covenants with B. that if 
B. pays to A his heirs or aſſigns, four hundred pounds at a day, that 
then A. and his heirs will ſtand ſeiſed to the uſe of H. and his heirs; 
and A deviſes to his wife, during the minority of his fon, and dies; 
the money ſhall not be paid to his wife, for the is not aſſignee, the re- 
verſion being in the heirs of A. ; Co. 97. Leon. 252. | 
But if A. had made a leaſe for life, the remainder to another in fee, 
the leſſee for life had been an aſſignee, 4 Co. 99. * 
And it was faid, that if 4. had conveyed over his whole eſtate in 
part, yet ſo long as A. had any part remaining, the tender oughe to be 
made to him. 5 Co, 97. a. | | PT 00-20 


I has Perſons fhall be bound by a Condition. | 


If an eſtate be made to a feme covert ſhe ſhall be bound by the 
condition, becauſe this does not charge her perſon, but the land. Roll. 
Ar. 421. 5 Vin. 518. 45 E. 3. 28 H.8. 13. 6. 5. Moor. 92. pl. 229. 

If an eftate be made to an infant upon an expreſs condition, the in- 
= ſhall be bound to perform it. Roll. Ar. 421. 8 C. 44. 6, 
Vu. 518. 


So where an eſtate is deviſed to an infant upon condition, he is bound 
to take notice thereof, and perform the condition, 2 Lev. 21, 22. 
Mad. 86, 87. Vent. 200, 201, Oc. 28 | 

So if an eſtate be made to another in fee, upon condition his heir 
ifter his death, though he be within age, ſhall be bound by the con- 
dition. Roll. Ale. 421. Jenes 390. Cro. Far. 374. Noll. Rep, 136, 
98. 3 Bulſ. 58, 59. | 
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If a man deviſes lands to H. his ſon, and to the heirs of his body, 
the remainder to T. and the heirs-males of his body, upon condition 
that he or they, or any of them, ſhall not alien, diſcontinue, c. thi, 
condition ſhall extend only to reſtrain T. and the heirs-males of his 
body, and not H. and his heirs, 5 Co. 68. Moor 727. pl. 1014. 5 Vin, 
123. . Tet 

f a man leaſes lands for years, upon condition that the leſſee, nor 


his aſſigns, ſhall not alien the term to any but one of his brothers, and 


after the leſſee aliens to one of his brothers; this aſſignee is not within 
the condition, but he may alien to whom he pleaſes. Rell. Abr. 422. 
5 Vin. 124. Dyer 152. a. 

If a man deviſes part of his lands to his eldeſt ſon in tail, and the 
reſt of his land to his youger ſon in fee, provided that neither of hi 
ſons ſhould ſell or leaſe before he comes to the age of thirty years; 
and that if either of the ſons ſhould, tc. the other ſon ſhould have 
his lands, c. The eldeft before his age of thirty leaſes, and the 
younger enters upon him : he ſhall hold theſe lands diſcharged of the 
proviſo, for that extends only to the immediate eſtate expreſsly deviſed, 
and not to the new eſtate ariſing upon the limitation. 2 Leon. 38, 
Owen 8, 55. Moor 271. pl. 324. Godol. 366. 

If a man deviſes his land to his wife during the minority of his ſon, 
upon condition that ſhe ſhall do no waſte, and dies, and the wife mar- 


Ties again, and dies, and after the huſband commits waſte ; the con- 


dition is not broke; adjudged, becauſe a condition to avoid an eftatc 
ſhall be taken ſtrictly. 2 Leon. 35, 48. Lat. 20. | 

And a proviſo that the leſſee ſhall not alien, extends not to his exe- 
cutors. Moor 11. pl. 40. Dyer 65, 66. a. | 

if 4. being ſeiſed in ſee of the manor of B and of divers lands in 
C. and then in poſſeſſion of D. for ſeveral years to come, makes a feofi- 
ment thereof to E. to the uſe of himſelf in tail-male, remainder to F. in 
tail-male, Oc. provided that F. or the heir-male of his body, in whon- 
ſoever of them the inheritance in tail of all the premiſes ſhall happen 
to be, ſhall pay to the daughter of 4 two hundred pounds, according 


to the lait will of A. and A. makes a letter of attorney to J. & to enter 


into the manor of B. and the lands in C. and in his name to take poſſeſ- 
ſion, and deliver it to E. whereupon poſſeſſion is given to E. of all but 
what was in poſſeſſion of D. and D. never attorns, ſo that the lands in 
C. paſſed not; and after 4 by will bequeaths two hundred pounds to 
his daughter, and dies without iſſue; F. is not bound by this condition, 
becauſe he hath not at all the land according to the purport of the 
condition, which was, that he that had a/! thould pay, 2 Popb. 
102, 103. | | 

A perſon gives money to an infant, upon a condition to be performed; 


the infant is bound by it as well as one at full age, and may be a truſte: 


2 Fern, 561. | q 
An infant ſhall be bound by conditions in ſact, and ſuch conditions 


| as he can perform in equity as weli as in law. od. 300. 2 Fern. 343 


Who ſhall 

be bound by 
a Condition 
as Aſlignecs, 


Co. Lit. 233 6. 

If A. leaſes to B. for years, upon condition that B. has executors an 
aſſigns, ſhall not alien; and B, makes his wife executrix, and dies, an" 
the wiſe takes a huſband, and he aliens; this is a breach. * / 


i 
N * 
* 


** — 8 PR 8 — ores dt; 
— 


Hurts of Deeds. 


«O 


38 


. 8. Dyer 6, 7. b Brotun and Shelly, contra Baldwin ; ſor the land 


is tied with the condition into whoſe hands ſoever it comes. Leon. 3. 

If a leaſe for years be made, upon condition that the leſſee, his exe- 
cutors or aſſigns, ſhall not alien without the aſſent of the leſſor, and the 
leſſee dies inteſtate, his adminiſtrator cannot aſſign without licence, 
for he is an aſſignee in law. (vo. Eliz. 26, Leon. 3. Vide And. 123. 
124. Cro. El S. 657. MA | | 


If a man leaſes an houſe for eighty years, upon condition that the 


leflee, his executors and aſſigns, ſhall maintain it in repairs; and if, 
upon lawful warning given by the leſſor that the houſe is in decay, it 
is not repaired, c. within fix months, the leſſor, &c. may re- enter; 
and the leſſee leaſes it to A for thirty years, and A. leaſes it to B. for 
fifteen years: if the houſe is out of repair. warning mutt be given to 


the firit leſſee, and not to B. for he is no aſſignee of the term, but has 


only a petit intereſt under the great leaſe ; and the warning needs not 
be given at the houſe, but to the perſon of the leſſee who has the grand 
intereſt. Yelv. 36. Owen 114. The notice to B (being a perſon not 
concerned) though upon the land, is not ſufficient. Cro. Jac. 9: 
Moor 68 3. pl. 932. Owen 114. ö 


Of q Condition to perform Covenants, 


If a man leaſes a manor by indenture, except a certain parcel of 
land, and in the indenture there are ſeveral covenants to be performed 
on the part of the leſſee; and after the leſſee for further ſecurity binds 
himſelf in an obligation to perform all the covenants, articles and agree- 
ments contained in a pair of indentures, and names the ſaid inden- 
tures, and after the leſſee enters into the land excepted : yet this is not 
any breach of the condition, for this land excepted is not leaſed, and 
is ſo as if it had not been named, and therefore it cannot be intended 
an agreement to be performed on the part of the leſſee within the in- 
tent of the indenture. Roll. Abr. 431. 5 Vin. 168. Cre. Elia. 657. 
Moor 5 c 3. pl. 747. 11 Co. 50. 


But if the exception was of a thing debors, as a way, common, or 
other profit apprender, it is otherwiſe. Cro. Elis. 637. Moor 55. 


Pl. 747- 

Note ; Where a leaſe is void, the bond to perform the covenants is 
allo void. Sid. 409. Lev. 45. T. Raym. 27. 

If a man makes a leaſe for years rendering rent, payable at Michael- 
mas and at the Annunciation, upon condition that if he does not 
it upon the ſaid feaſts, or within fourteen days after, that it ſhall be 
lawful for him to re-enter; and the leſſee binds himſelf upon condi- 
dition to perform the covenants and agreements of this leaſe ; and af- 
ter the leſſee does not pay the rent at the feaſts, but after, and within 
the fourteen days; yet the condition is forfeited, for the condition in 
the leaſe is not part of the reſervation. Roll. Ar. 431. 5 Vin. 169. 

If A. by deed-poll, reciting that he was poſſeſſed of certain lands 
for years, by good and lawſul conveyance aſſigns the ſame to B, and in 
the deed there are ſeveral articles and agreements on the part of A. 
and A, enters into a bond to B with a condition for the performance 
of the articles and agreements in the deed : if 4. had not ſuch in- 


tereſt 
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fer B. forty pounds 10 C. fc, for the word payment in 


tereſt by a good and lawful conveyance, the obligation is forfeited. 
Leon. 122. | 
If A. by indenture leaſes lands to B. for years, and covenants that J. 
ſhall enjoy the ſame without interruption ; but there is a proviſo in the 
indenture, that if 4. s ten pounds to B. on the 31ſt of March next, 
the indenture, and 7 ſhall be void; and A. enters 
into an obligation with a condition for the performance of the cove. 
nants in the indenture; and the 2oth of March next A. diflurbs B. and 
after upon the ſaid 31ſt of March pays the ten pounds. Yet an action 
Hes upon the obligation, for by the breach of the covenants before the 


condition was performed, the obligation was forfeited, and it is nat 


material that the covenants became void before the action brought. 
Cre. Ekz. 244. Vide 2 Brownl. 167. And though the obligee releaſes 


the covenants aſter the breach, it is not material. 3 Leon. 69. 


Hob. 68 

But if the proviſo had been, that upon payment of the ten pounds, 
as well the obligation as the indenture ſhould be void, perhaps it had 
been otherwiſe, for then the bond would have been void before the 
action ety Cro, El:2 244. 

H a man 


ters into a bond conditioned for the performance of all the covenants, 


Cc. in the ſaid deed : this extends as well to the covenants in law, as 


expreſs covenants. 4 Co. 80. 6. 

f A. by deed enfeoffs B. provided that if A. pays money to B on or 
before a certain day, the feoffment ſhall be void; and covenants to ſave 
harmleſs from incumbrances and arrears of rent, and to make further 
aſſurance, and after A. enters into an obligation conditioned ſor the 

ormance of all covnants, payments, articles and agreements com- 
riſed in the deed, if 4 pays not the money, yer the is not for- 
Fired; for there being no covenant to pay the money, it is a proviſo 
in advantage of the fcoffor, that if he paid the money he ſhould have 
the land again ; ſo that it is at his election to pay the money or loſe the 
land, which is a ſufficient loſs to him; and the word payment in the 
bond has reference to the covenant to ſave harmleſs from arrears of 
rent. Cro. Fac. 281, 2 Med. 36, 37. | 
But it is otherwiſe if the condition of the bond had been for the per- 
formance of all the covenants and conditions in the deed. 2 Lev. 116. 
adjndged. The like in Telv. 206. the proviſo veing, that if A. paid 
the obligation ſhall 
have reference to ſuch payments only as ” the deed are compulſory, 
not ſuch as are voluntary, for otherwiſe the obligation and condition 


would b. repugnant, and contrary tothe deed. Bron. 113. Bulft. 156. 


Of Condition to ſave harmleſs, Ec. 


In an action of debt brought by A. againſt B. in which C. and D. are 
bail for B. if the plaintiff has judgment againſt H. and the bail, and 
aſter C. one of the bail gives ſecurity to A. for all the money due to 
him; and in conſideration thereof A. pom. ſes C. that he may take ex- 

ecution 


eaſes for years, by the words demiſe, pran!, &c. and in the | 
| deed there are ſeveral.covenants on the part of the leffor, and he en- 
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cation againſt D. the other bail, and that he will not releaſe bim 
without the aſſent of C. upon which C. procures D. to be taken in ex- 
ecution, and after A. releaſes him out of execution, and thereu 


D. is bound to A. in an obligation of which the condition is to fave - 


A. harmleſs of all actions and damages which may ariſe upon the re- 
leaſe of D. out of execution, then being in execution at the ſuit of A. 
from all perſons that may trouble him concerning the ſaid releaſe, 
and after C. Ne an action againſt A. for the breach of his promiſe, 
and recovers his damages : this is a breach of the condition, for the 
condition is not intended by the words of the damages only which 
ariſe upon the releaſe, but to any collateral act dehors as to the {aid 
promiſe. Hob. 269, 270. Caſe 353. 

Where the condition is, that the defendant ſhall diſcharge, acquit 


or free the plaintiff of or from ſuch a bond, or rent or action, or 


from any other thing in particular aſcertained in the condition ; there 
the negative plea, non damnificatus, is not good, becauſe the defendant 
hath undertaken to do an act in diſcharge of the plaintiff, Cartb. 


** where the condition is only to free or diſcharge, or indemni 

the plaintiff from any damage, or coſt or trouble which ſhall or may 
happen by reaſon of ſuch bond, rent or action, or other particular 
thing therein mentioned ; in ſuch caſe the negative plea is ſufficient, 
becauſe it does not appear that any damage ha to the plaintiff, 
and if no damage bappened, then it is impoſſib e that the — ae 
ſhould ſhew in the affirmative the manner how he had freed or diſ- 
charged the plaintiff; therefore it lies on the part of the plaintiff, by 
_ of reply, to ſhew wherein he was damnified, Carib. 374. 5 


What Perſons may perform a Condition. 


If A. and B. levy a fine to the uſe of A. in fee, if B. does not 
ten ſhillings at Michaelmas after ; and that if he then pays the Ea 
ten ſhillings, that then it ſhall be to the uſe of 4 for life, and after 
to B. in fee, and after B. dies before Michaelmas; it ſeems the heir 
of B. may pay the ten ſhillings, for this is not more perſonal, being the 
payment of money, than in the caſe of Lit. (Co. Lit. 205. 5. 206. a) 
upon a mortgage. The court was divided as to this point, wiz. Croke 
and Jones thought it was not perſonal, but the heir might perform it; 
72 rampſton and Berkley, e contra. Roll. Abr. 429. 5 Vin. 114. 

on. , a 

If Fan makes a feoffment in fee, upon condition to be void if the 


ſeoftor pays a certain ſum of money to the feoffee, and the ſeoffor 


dies before payment, his heir cannot pay it, becauſe the time of pay 
ment is paſt ; for the condition being general, if the feoftor pays, c. 
it is as much as to ſay, if the feoffor during his life pays, 2 
$ 337. Co, Lit. 208. a. 5 Vin. 114. 


But 
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But when a day of payment is limited, and the feoffor dies before 
the day, bis heir may tender the money, becauſe the time of payment 
was not paſt by the death of the feoffor. Lit. 3 337. 6b: G. Lit. 
208. 5. Poph. 10. 5 Vin. 114. | 

So may his executors or adminiſtrators, becauſe they repreſent whe 
perſon of their teſtator. Lit. $ 337. Co. Lit. 208. b. 209. a. 5 
Vin, 11 | | | 
rs 2 43 bis lands to B. upon condition that if A. and C. pay 
twenty ſhillings at a day to B. that then he ſhall re-enter : A. dies 
before the day, C. may pay the money, tc. and yet the letter of the 
condition is not performed. Co. Lit. 219. 6. So if C. dies before the 
day, A. may pay it. bid. | | 

But if A. had been living at the day, and would not have paid the 


money, but had refuſed to pay it, and C. had tendered it, B. might 


have reſuſed it. Co. Lit. 219. 6. 

If a man deviſes his land to his daughter at ber age of eighteen 
years, and that his wiſe ſhall take the profits to her own uſe until this 
daughter comes to eighteen, provided ſhe ſhall keep and bring up his 
daughter at ſchool, fc. and dies; and the wife marries again, and 
dies, the intereſt in the lands accrues to the huſband ; for the keepi 
and education of the child is not of ſuch particular privity, but it 
may be eſſectually perſormed by another, Hob. 285. Hut. 36. Brownl, 
79. Godol. 350, 388. : 

If two are enfeoffed to re-inſeoff, if one reſuſes to re- infeoſſ, the 
other cannot perform the condition by a feoffment of the whole. 
Contra 49 Ed. 3. 16. 6. Roll. Arb. 421. | 

If the condition of an obligation be to pay a leſs ſum ; if my ſervant, 
by my command, tenders it to the obligee, this is ſufficient. 2 H. 6, 
3. b. Roll. Abr. 421 | ; 

So if a ſtranger tenders for and by the aſſent of an infant above 
fourteen. Moor 222 pl. 137. | 

If a man makes a ſeoffment in fee by way of rag e, upon con- 
dition to be void upon payment of money by the feoffor at a day; 
if a ſtranger of his own head tenders the money, the feoffee is not 
bound to receive it. Co. Lit. 206. a. 5. Leon. 34. Owen 127. 

But if the feoffee accepts it, this is a good ſatisfaction, and the mort- 
gagor or his heirs agreeing thereto afterwards, may re-enter ; but the 
mortgagor may diſagree thereto if he will. C. Lit. 206. b. 207. a. 

If A. enfeoffs B. upon condition that B. ſhall pay money at a day, 
and B. before the day enſeoffs C. now C. has an intereſt in the condi- 
tion, and may tender the money at the day for the ſafeguard of his 
eftate. Lit. $ 336. C.. Lit 20). 6. 5 Co. 96. 

And fo alſo may B. being a party and privy to the condition, Lit: 
8 336. Co. Lit. 207. b. | 

If a man mortgages land upon condition that if he or his heirs repay 
one hundred pounds on ſuch a day he ſhall re-enter ; and dies leaving 
a daughter, and his wife enfent with a ſon ; if the daughter pays the 
88 after the ſon is born, yet ſhe ſhall retain the land for ever. 

o. Car. 61. | 


4 Of 
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Of Conditions where ſomething is to be done before the Perform- 
| ance or Breach of them. | | 


If a man leaſes land for life or years, or, c. reſerving a rent, and By demand 
for default. of payment a re-entry ; the lefſor ought to demand the 
rent at the day, otherwiſe the condition ſhall not be broke by the 
non-payment of the rent. Rell. Abr. 459. 8 TN 

80 if a man leaſes land, reſerving a rent, to be paid at a place out 
of the land, upon condition of non-payment to re-enter :. though the 


rent be to be paid out of the land, yet this is a rent, and not an an- . 14 
nuity ; and therefore the leſſor ought to demand it at the day, other- = 
will he ſhall not enter for the non-payment. 4 Co. 73. Cro. Elis. by 


415, 535, 536. © : : | E 
if a man reſerves a rent, and that if the rent be in arrear he ſhall 
forfeit fo much by way of nomine pene ; the nomine pane without | +3 
a demand be made. Hob. 82, 180, 113, 133. Brownl. 179. _ % 15 
If a man grants a rent-charge to another, and for default of pay= Is | 
ment to forfeit a nomine pang ; no forfeiture ſhall be of the nomine _— 
jene without a demand of the day. 5 Co. 28. 5. Cre. Elia. 383. | * 
Gouldſ. 129, 186. Moor 357. pl 486. 5 Vin. 263. ; 1-4 
If a man leaſes land for life or years, reſerving a rent, upon condi- & 
tion that if the leſſee does not pay the rent at the day without any de- "2 
mand made by the leffor, that then it ſhall be rw to the leſſor to 
re-enter : in this caſe, by this ſpecial agreement of the parties, the 
leſſor may enter for default of payment of the rent, without any de- 
mand. 5 Co. 40. 6. 5 Vin. 263. pe 4 
If a man leaſes land for years, . 7 a rent, with condition for * 
non-payment to be void : in this caſe the leſſor ought to demand the $ 
rent at the day of payment by the condition, or otherwiſe the leaſe 
i not void though it be not paid by the leſſee. Roll. Abr. 459. 5 ; 
Vin. 263. Sid, 7. | | 1 
Where a man leaſes to another, reſerving a rent, and the leſſee | EE | 
covenants to pay the rent at the days limited, he ought to pay it with- 
out any 2 at his peril, inaſmuch as he hath bound himſelf to | | 
pay it. Roll. Abr. 559. 5 Fin. 263, | | 
If a man leaſes lond by indenture for years, reſerving a rent, payable 1 
at certain days at London, and the leſſee in the ſame indenture cove- 
nants to pay the ſaid rent at the days and place aforeſaid ; he ought A 
0 pay it, by ſorce of this covenant, without any demand of the leſſor, q 
otherwiſe he has broke his covenant. Noll. Abr. 459. 5 Vin. 263. 
If a man leaſes for years, reſerving a rent, with a clauſe of re-en- 
try; and upon the making the leaſe the leſſor lends him two hundred 
pounds ſtock, and the leflee covenants to pay the rent at the days and 
place; and after, by another covenant, covenants that if deſault of 
| payment of the ſaid rent be made at any. of the days in which it ought 
to be paid, according to the effect, limitation and true intent of theſe 
preſents, then the leſſee covenants to py the ſaid two hundred 
pounds, Though there needs no demand of the rent to make the firſt 
| covenant 
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covenant to be broke by 2 yet there ought to be a de. 
mand to intitle him to the two hundred pounds, for this laſt covenant 
does not refer to the covenant before, but to the reſervation, The 
words are (according to the limitation of the indenture) which is the re. 
fervation ; and by theſe preſents, is intended the indenture, or the 
moſt notable part —. which is the reſervation. Roll. Abr* 460. 
Vin. 264. ; 
. If a man leaſes land by indenture, reſerving a rent, and the leſſee 
binds himſelf by obligation, upon condition to perform all covenant, 
articles and payments in tbe indenture mentioned : in this caſe there 
| ought to be a demand by the leſſor, to make the obligation to be for- 

feited. Roll. Abr. 460. 5 Vin. 264. 

If a man leaſes by indenture certain coal- mines, reſerving a rent, and 
the leſſee binds himſelf in an obligation, with condition to obſerve, per. 
form, pay and keep all payments, rents, covenants, grants and agree. 
ments in the ſaid indenture mentioned: in this caſe it is a good 
ment of a breach of the condition in an action of debt, upon the obli- 

tion, that the leſſee did not pay him the rent at the time of payment 
thereof by the reſervation, without alledging that be demanded the 
rent at the day of payment ; for he is not bound to demand it, but the 
other ought to pay it without-demand, Noll. A. 460. Cro. Car, 56, 
77. Hut. go, — 5 Vin. 264. 

If a man makes a leaſe, rendering rent, and covenants by the inden. 
ture of leaſe to pay the rent, being lawfully demanded, and enten 
into an obligation to perform the covenants ; the leſſee is not bound to 
pay the rent without a demand. Roll. Abr. 460. 5 Vin. 265. 

Ic A. leaſes land to B. by indenture for years, reſerving twenty 
pounds rent per annum, payable at four feaſts, by equal portions ; and 
aſter B. is bound in an obligation to A. upon condition that if he pays to 
A. for the rent of the ſaid premiſes the yearly rent of twenty pounds 
for ſuch term, {/cilicet the term demiſed) at four quarter-days, accord- 
ing to the tenor and effect of one leaſe I made, bearing date 
with this obligation, and made between the ſaid parties, according to 
. the tenor and effect of the ſaid leaſe, by equal and even portions, 
the obligation ſhall be void ; the leſſee is not bound to pay the rent by 
this condition, without any demand of the leſſor ; becauſe it refers to 
the indenture of leaſe, and that it ſhall be paid as a rent according to 
the indenture. Roll. Abr. 460, 461. 5 Vin. 265. Cre. Car. 421. 

If a man makes a grant of the rent out of land, and after deviſes, 
that the grantee ſhall have the ſaid rent according to the intent of the 
ſaid writing; and that if his heir pays the ſaid rent according to his 
will, then he ſhall have the diſpoſition of the ſaid land ſo long as he 
ſhall perſorm the will; and if his heir does not perform bis will, then 
that his executors ſhall bave the diſpoſition of the land, to the intent 
that his will be performed ; and if there be default in the heir that hu 
will be not performed, and default in his executor that his will is not 
performed, then the land ſhalt be to J. S. In this caſe the grantee 
of the rent ought to demand the rent at the days of payment from the 
heir, and from the executor, when it comes to him, otherwiſe 7. &. 
Mall have nothiog ; for the will refers to the writing; and the clauſe 
of the executor is not that he ſhall pay the rent, but if there be de- 
fault in him, Cc. ſo that this is not to be paid as a rent, and then * 

| | | ought 
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'* . 5 deviſes land to another, upon condition tbat if be pays 4/. 
ly out of the land to the Ry the deviſor fur ber life ; adding over 

and above, that his full intent and will was, that ſbe ſhould be yearly paid 
the ſaid rent accordingly : the deviſee ought to pay this rent to his wife, 
at his peril, without any demand of the wife, otherwiſe the condition 
is or Roll. Abr. 461. 5 Vin. 266. Lane78. ; | 
But if a man deviſes has to = * for life, ſo long as = ſhall 4 
effectually ready to demiſe it to his heir at fift nds, paid yearly, 
when ron 4 dwell on it herſelf; yet if the E and lives A Tn 
ther place, the condition is not broken, without a tender and refuſal 
to leaſe. Moor 626. pl. 8606. n * 

If a man leaſes lands for years, upon condition that if the leſſee does 
not pay yearly forty ſhillings at the feaſt of P. during the term to D. it 
ſhall be lawful to the leſſor to re-enter: in this caſe the leſſee ought 
to pay it, at his peril, without any demand, becauſe this is not iſſuing 
out of any lands. Roll. Ar. 461. 5 Vin. 266. He muſt ſeek D. if in 
England. Lit. 5 345: Co. Lit. 213. b. Dal. 54. 5. | 

it A. conveys lands to B. in tail, upon condition that B. and the heirs 
of his body ſhall pay to the daughter of A. two hundred pounds, or ſo 
much thereof as ſhall be unpaid at the death of 4. according to 
the intent of the will of A. and after 4. by will deviſes to his dau 
ter two hundred pounds, vis. one hundred pounds to be paid that day 
twelve months next after his death, and the other one hundred poun 
that day twelve months next after, fc. and dies; B. is not bound to 
pay the two hundred pounds without demand ; for the payment by the 
denture r to = open bore. ” r wr and the two _ 

nds was deviſed as a legacy, which ought to id upon demand, 

— not at the peril of the executor, — therefore the pts of the 
payment is altered by the will. Poph. 102. 


onght to be demanded. Nod. Abr. 461. 5 Yin. 265... Oro. Je. 


a man, in conſideration that J. S. will deliver a horſe to a ſtranger, gy notes, "F 


promiſes to pay to J. S. five pounds, when he ſhall be thereto requeſt- 
ed: J. S —. not give notice to him of the delivery of the horſe, 
but he ought to take notice thereof at his peril ; for he ought to pay 
it upon — 2 Roll. Abr. 461. See Burr, Rep. 284. Ath. Rep. 522. 
5 Vin. 268. | 

If the condition of an age 04g be to pay ten to the oblige 
at the day of the marriage of the obligee ; the obligee is not bound to 
give notice to the obligor before his marriage at what day he will be 
married, but the obligor ought to take notice thereof at his peril, in- 
aſmuch as he has taken upon him to pay it at the day. Ibid. Roll. 
Rep. 433, 4 Cre, Car. 34. adjudged Hutt, 80. 3 Bulft. 237. Du- 
bitatur, Cro, Tac. 404. 55 | 

If a man . J. S. in confiderftion that he will marry A. V his 
couſin, he will pay ten pounds to him at the day of his marriage: J. S. 
needs not give notice to him who made the promiſe, before he marries 
with A. M. at what day he will 142 t he ought to take notice 
thereof at his peril, inaſmuch as he has taken upon himſelf to Pay it at 

day, though the marriage is not to be had by J. S. himſelf, Noll. 

F. 462, 468. Netw. 168, Cro. Fac. 229, 405. 3 Bulft. 326, , Lat. 
Vor. III.—Paxr II. E | 2 97 
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97. Roll. Rep. £35, 434: adjudged. © 3 Buff. 236, 237. adjudyed ; 
. it is ſaid, that there is a difference . is 1 — 4 pp 
| where a collateral thing is to be done upon the marriage day; but yet vide 
Cro. Fac. 102. Cro. Car, 35. Hut. 80. Telv. 122, 168. 1 
So 4 forticri, if a man promiſes to pay ten pounds to J. F. at the day 
of the marriage of . V. for there the marriage is not to be had 
him to whom'the promiſe is made. Roll. Abr. 462, 468. 5 Vin. 269, 
Rall. Rep. 433, 434. 3 Bulft. 236, 237. fp han 
If J. S. ſues an action againft J. D. and J. N. comes to J. S. and pro- 
miſes him, that if he will ſurceaſe bis ſuit againſt J. D, that he him. 
ſelf will pay him all the charges, &c. of the fuit, when he, /cilice 
J. S. comes into Somerſetſhire : if J. &. ſurceaſes his ſuit, and after 
comes into Somerſetſhire, J. N. is bound to F his promiſe, with. 
out any notice given of the coming of J. &. into Somerſetſhire, be- 


cauſe this was a duty by his 3 there, Roll. Rep. 462, 469. 5 Vin. 


269. Roll. Rep 314. Hab. 68. 93. where 
the opinion is contra. 3 

If A. ſays to B. that if he will ſell certain cattle to C. for ſuch ſun 
as ſhall be agreed between them, if C. does not pay to him the ſun 
according to the agreement, be himſelf will pay it; and B. ſells the 
cattle to C. ſor twenty pounds, to be paid at a day to come, and C. 
does not pay twenty pound at the day, A. is bound to pay it at hisperil, 
without any notice given to him by B. for how much he ſells them, or 
at what time, becauſe he has taken upon himſelf to pay it at his peril, 
Roll. Abr. 462. 5 Vin. 269. 

If A. ſells lands to B. by the name of twenty acres, according to the 
rate of two bundred pounds for every acre ; and it is agreed between 
the parties, that the land ſhall be meaſured by J. S. before the firſt of 
January next enſuing ; and A. covenants to repay according to that 
rate for every acre beſore the firſt of May after, if there be not twent 
acres upon the meaſure :- if J. S. meaſures it, and it is found there is 
not twenty acres, A. ought to repay it before May at his peril, without 
any notice given him how many acres it wants of 2 for he has 
taken upon himſelf to perform it at his peril. Roll. Abr. 462, 469. 
5 Vin. 270. Roll. Rep. 314. 7 

So in this caſe, if by the agreement no certain perſon had been a 
pointed to meaſure it, but that it ſhould be meaſured by one elected by 
one of the parties, and by another elected by the other: if the vendee 
eleQs J. S. and gives notice thereof to the other, and of a certain time 
to meaſure it, and J. S. does it at the day, and none comes for the 
other to join with him, yet he ought to take notice, at his peril, how 
many acres it wants of twenty, otherwiſe an action of covenant lies; 
for row by the matter ſubſequent, and the default of the vendor, it 1s 
as much as if 7. S. had been appointed at the beginning to have mea- 
ſured it. Roll. Air. 462, 469. 5 Vin. 270. Rall. Rep. 314. In point 
of covenant, notice is not ſo ſtrictly to be given as it is upon an obli- 
gation which. is 38 of forfeiture. Cro. Fac. 390, 391. & wide 
472 Bulft. 12. t. 8o. 


rownl. 10. Sed vide 


If the condition of an obligation be to account before ſuch auditor: 
as the obligee will aſſign, and the obligee aſſigns anditors, he ought to 
give notice thereof to-the obligor, otherwiſe he is not bound to ac- 
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count. Roll. Abr. 462. en 8 Ed. 4. 1. 3. Fits, Arbitra- 
ment 15. Vide 8. Co. 92. 6. FE” | | nt B 
If Iam bound to enfeoff ſuch perſons as the obligee ſhall name, he 
ought to give notice of thoſe which he names, otherwiſe I am not 
bound to enfeoff them. Roll. A*r. 463. 5 Vin. 270. 8 Ed. 4.15, 
If the condition be to ſeal ſuch obligation as an eſcrow as the lies 
ſhall write, he is not bound to ſeal it without notice of the eſcrow 
written. Rall. Abr. 463. 5 Vin. 270, © | I. : 
If the condition of an obligation be, that if the obligee returns from 
beyond the ſeas before the 22d of April next, then if the obligor 
pays to him at Eaſter following one hundred pounds, the obliga- 
tion ſhall be void: if the obligee returns within the time, he is not 
bound to give notice thereof to the obligor ; but he ought to take no- 
tice thereof at his peril, for he has bound himſelf to this inconveni- 
ence. Roll, Ar. 463. 5 Vin. 270. Like point adjudged contra per 
10% Curb. Bulft. 44 in Gable v. Moſs. Bs 
If the condition of an obligation be to pay twenty pounds, within ten 
days after J. S. has rode five times in fix days from London to York, and 
from York to London; he ought to take notice of the doing thereof 
at his peril, becauſe it is to be done by a ſtranger. Roll. Abr. 463, 
369. 5 Vin. 271. Hut, 80. Hard. 42. Poph. 164. Cro, Jac. 137, 
150. dubitatur. | 
If the condition of an obligation be to pay twenty pounds to B. the 
obligee within one year after B. ſhall marry C in this caſe he is bound 
to pay to B. within one year after marriage, without any notice given of 
the m_—_— B. for he has taken upon himſelf to pay it within one 
year ; and he may take notice of the marriage of C. who is a ſtranger 
to the condition. Roll. Abr. 463. 5 Vin. 271. Telu. 168. Cre. Fe. 
229. Vide 2 Sid. 36, 116. Lat. 25. Roll. Rep. 286. 3 Bulft. 86, 
327. On; Tac. 229. Styl. 53, 57. Al. 24. Popb. 165. Roll. Abr. 
70. pl. 5. h 
If A ſells to B. certain weys of barley or other things, and B. aſſumes 
to pay for every wey as much-as he ſells a wey for to any other man; 
if he after ſells to others certain weys for a certain ſum he ſhall not 
have an action upon the caſe againſt B. upon his promiſe, till he has 
given him notice for how much he ſold the wey to others; for B. is 
not bound to pay it till notice, becauſe it is uncertain, and not known 
o him; and here he aſſumes in general, and not in particular, to ſay 
ſo much as F. S. ſhall pay for a wey, and ſo he does not aſſume to 
take notice at his peril. Roll Abr. 463. 5 Vin. 271. Roll. Rep. 285. 
Cro Tac. 432. 3 Bulft. 85, 86. | 
Yet where it lies as much in the conuſance of one as the other, he 
muſt take notice at his peril. Bulſi. 12. 2 Bulft. 143, 144. Cro. Jac. 
493. Yelv. 121. All. 2. 2 Cid. 116. Hard. 42. . 
ut if he had undertaken to pay as much for every wey as he ſold a 
wey for to 7 S. if J. S. after bought a wey for a certain ſum, he ought 
to take notice thereof at his peril, without any notice given, otherwiſe 
he has broke his promiſe. Roll. Abr. 463. 5 Vin. 271. Fon. 287. 
Ce. Tac. 684 Styl. 184. N E. 
If A. is indebted to B. by obligation in ſixty pounds for the payment 
of thirty pounds, and regis, conſideration that B. will * 
: | js oh 
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dare to C. a ſtranger, upon requeſt, ſo much as will make it one hun- 
dred pounds, No accept C. and D to be bound to B for the pay. 
ment of one hundred pounds, and will deliver up the ſaid obligation 
of ſixty pounds, A. undertakes to B. that the ſaid one hundred pound, 
with intereſt, ſhall be paid as certainly as any money in England; in 
an action upon the caſe by B. he is not bound to alledge more, but that 
he lent the ſeventy pounds to make the thirty pounds one hundred 
pounds to C. without averring that he gave notice thereof to A. for the 

reaſon aforeſaid. Roll. Mr. 463. 5 Yin. 271. 

If A. covenants with B. to make ſuch aſſurance to him of the manor 
of D. as the counſel of B. ſhall deviſe before ſuch a day; and after the 
counſel deviſes an aſſurance, B. ought to give notice thereof to 4 
otherwiſe he is not bound to perform it. Ibid. 5 Vn. 272. 

But if A covenants to make ſuch aſſurance as the counſel of A him. 
ſelf ſhall deviſe, then if his counſel deviſes, he ought to perform it 
without notice given by B. Roll Abr. 464. 5 Vin. 27. Leon. 105, 

If in an action upon the caſe upon a promiſe the plaintiff declares, that 
the defendant promiſed to pay fo much for his paſſage over certain 
locks in a river made by the plaintiff in his own ſoil, as the lord of 
M. thereafter ſhould appoint to be paid for the paſſage of every boat; 
and alledges, that the lord of M. after appointed ſo much in certain 
to be paid, &c. and that he requeſted the defendant ſuch a day to pay 
it : this is a good declaration, without alledging that he gave any no- 
tice to the defendant of the appointment of the ſum made by the lord 
of M. becauſe the plaintiff-is as great a ſtranger thereto as the defen. 
dant, and it does not lie more in his conuſance than in the conuſance 
of the defendant, this being to be appointed by a ſtranger. Roll. Abr, 
464. 5 Vin. 272. Cre. Car. 1 32. | 

If A. bargains with B. for certain land for one hundred pounds in 
this manner, wiz. he gives him twenty pounds preſently, and fay 
further, if he likes the land ànd aſſurance, that then this twenty pounds 
ſhall be in part of payment of the dne hundred pounds; but if he 
does not like it, that then he ſhall have back his money again; 
and. aſter he diſlikes the bargain, he may have an action of debt for 
the twenty pounds before any notice given to B. of his diſlike, for he 
ought 2 take notice thereof at his peril. Roll. Abr. 464. 5 Vin. 274. 
Cro. Llix. 8 4+ 

If a man 38 to deliver to J. S. at B. on ſhipboard twenty- 
quarters of barley; although J. S. ought to bring a ſhip there to re- 
ceive the barley, yet he — not give notice to him that he has brought 
it there, ſor he ought to take notice thereof himſelf. Roll. Mr. 464. 
Roll. Rep. 312. 5 Vin. 272. 3 Bulfl. 152, 153. 

If A. aſſumes to in corſideration that B. will deliver to D. certain 
wood to the uſe of A. that he will pay ſq, much, c. for every load to 
B. upon requeſt. Ia anaQ'on upon - the caſe, if he alledges that he 
delivered ſo much c. to D. to the uſe of A. and that he after required 
A. to pay ſo much for every load, Ec. this is good, without alledging 
any notice given to A. when he delivered the wood to his uſe to D. for 
he ought to take notice thereof at his p-ril, though the time of the 
delivery is uncertain. Roll. Ar. 464. 5 Vin 272, 273 

Tf a leſſee for years covenants to find necefſary proviſions for the 


leffor, his ſteward and ſervant, at all times when he ſhall keep n — 
there; 
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there; the leſſee muſt take notice of the general ſummons, and do it 
without perſonal notice given him. 3 W A 

If a condition of an obligation be to perform an award, and the ar- 
bitrator awards, that one ſhall make a general releaſe of all things till the 
date of the obligation : it is not an excuſe to him to ſay that he was 
at all times ready to make ſuch general releaſe, but the other never 
requeſted him to do it. Rol. Ar. 464. 5 Vin. 273. Owen 7. Leon. 


1. 5 
- After a marriage by C. with D. the daughter of A. B. the father of 
C. in conſideration that A. will give fifty pounds to C. for the better 
maintenance of C. and D. and at the ueſt of B. B. promiſes A. to 

y one hundred pounds to D. the daug ter of A. if the ſurvives C. 
— huſband: in an action upon the caſe by the adminiſtrator of A. 
againſt B. after the death of C. it is a good declaration to aver, that 
A. paid the fifty pounds to C. in his life, and yet the defendant B. did 
not pay the one hundred pounds to D. who ſurvived C. without aver- 
ring any notice given of the payment of the fifty pounds by A. to C. for 
* taken upon himſelf to pay at his peril, Rol. Abr. 464. 5 Vin. 
273. All. 1. God. 160. | | js 

If a man promiſes another, that upon requeſt he will make him a 
good and ſufficient aſſurance of. certain lands for ſeven years: he ought 
upon requeſt to make a leaſe for the years, without any tender ol a 
leaſe by him to whom the promiſe is made; for he ought to make a 
good leaſe at his peril, for here the requeſt does not refer to the 
manner of the conveyance to be made, but only to the time when the 
leaſe ſhall be made. Rol. Ab. 465. 5 Vin. 273, 1 7h 

If the condition of an obligation, be, that whereas the obligor is leſſee 
fer years from the obligee of certain lands ; if be renders up the poſſeſſion o 
the land at the end of the term of the leſſor, his heirs or aſſigns, upon requeſt, 
then the obligation ſhall be void, &c. and after leſſor aſſigns over his 
reverſion, and the aſſignee at the end of the term requeſts him to 
render up the poſſeſſion to him; he is bound to do it without any no- 
tice given him that he 9 for he ought to take notice thereof 
at his peril, inaſmuch as he has bound himſelf to render it up to the 
alignee. Rol. Abr. 465. 5 Vin. 273. _ 128, 129. 

If a man leaſes a mill for years, and the lefſee covenants to repair 
the mill, and the leſſor covenants to find him great timber for it; the 
leſſee ought to give notice to the leſſor how much will ſuffice for the 
reparation, and not to demand in general timber for reparations ; or 
q erwiſe the leſſor is not bound to deliver any. Roll. Abr. 465. 5 

n. 273. | ; 

If 2 condition of an obligation be, that if the obligor, with two 
others, make, and, u requeſt, ſeal to the obligee an obligation of 
ſorty pounds, then, N. it is ſufficient for the obligee to make requeſt 
only, without tendering any writing to them, for he ought to do it at 
his _ Roll. Abr. 465. 5 Vin. 274. Cro. Jac. 652. | 

It the plaintiff in an action upon the caſe declares, that in conſideration 
that he would become bound to the defendant by obligation for the pay- 
ment of eleven pounds at a day, the defendant aſſumed to deliver an horſe 
to the plaintiff and the plaintiff avers, that he offered to be bound to 
the defendant, Ec. and did not * che obligation was ſealed, and 2 | 
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he offered to deliver it ſo ſealed, as he ought : this is not good, for 

be ought to do it of his 7 Hob. 24, 105, 69, 70. 5 Vin. 254. 

If A. being a bailiff of the Borough - Court of Weſtminſter, in eonſi. 
deration of ten pounds given to him by B. promiſes B. to arreſt J. q. 
at the ſuit of B. by proceſs out of the ſaid Borough - Court: in an ae. 
tion upon the caſe upon this promiſe, it is a good plea for A. to ſay, 
that he was always ready after the ſaid promiſe to arreſt J. S. at the 
ſuit of B. if he had brought to him an — warrant to do it; but 
ſays B. never brought him any proceſs out of the faid court to arreſt 
him: this is a good plea, becauſe it belonged to B to ſue out the pro- 
ceſs, for it will be maintenance in A. to do it ; and the law (w 
the words are general) will ſo marſhal them, that he ought to doit 
for whom it is moſt proper. Noll. Ar. 465. «5 Vin. 274. 

If the condition of the obligation be, that the great bell of Milden- 
hall ſhall be carried to the houſe of the obligor in W. at the coſts of 
the men of Mildenhall, and there ſhall be weighed, and put in the * 

in præ ſentia bominum de Mildenball, and then the obligor ſhall the 

make a tenor to agree in tene & ſono to the other bells of Millenhal : 
in this caſe the obligor ought to weigh and put it in the fire; for he 
ought to do it to whoſe occupation it properly belongs to do it, which 
is the defendant, who ought to make the bell. Roll. Mr. 465. 5 Vin. 

274. 9 Ed. 4. 3.b. Br. Condition 72. Fitz, Barr 87. 

If A. binds himſelf to B. to deliver to B. a certain quantity of hops, 
well picked and conditioned, and that B. ſhall have the choice of theſe 
hops out of two hundred and four bags of hops of A. of his own 
growth; in this caſe B. ought to do the firſt, act. ſcilicet, he ought to 
require A. to ſhew him his two hundred and ſour bags, out of which 
B. ſhall have his election, for otherwiſe B. cannot make any election 
without view of the two hundred and four bags, which are in the 
cuſtody of A. himſelf, and A. cannot deliver them before election. 
Noll. Abr. 466. 5 Vin. 275. All. 25, 26. Sql. 49, 74. March 74, 
"i a man covenants to make further afſurances at all time and times 
at the charge of the covenantee, and the covenantee demands a fine 
after for further aſſurance, the covenantor is not bound to levy it, if 
he does not * a certain day when he will have it levied. Roll. 
Ar. 466. 5 Vin. 275. | : 

If a man promiſes to make ſuch aſſurance of ſuch lands as he has by 
copy to another, before ſuch a day as his counſel learned ſhall adviſe: 
if he tenders an aſſurance to him without any advice of his counſel, 
yet who made the promiſe is bound to ſeal it, otherwiſe he has for- 
feited the aſſumpfit. Rall. Abr. 466. 5 Vin. 275, For to have advice 
of his counſel, is only for the ſtrengthening his aſſurance ; and, at his 
down peril, he may require it without, if he will. Ce Eis. 466. 

If. the party himfelf might adviſe, it would be no plea to ſay, Que 
conſilium non ded:t adviſamentum. (vo. Elis. 297, 298. 

In an action _ an afſumpfit, if the plaintiff 2 that whereas 
he, at the requeſt of the defendant, had delivered to the deferdant fo 
much old lay metal, to be artiſicially made by the defendant into pewter 
veſſels, capiendo inde of the plaintiff rantum quantum for his labour he 
ſhall reaſonably deſerve : in confideratione inde the defendant after, 
Jenicet, the fame day, aſſumed to deliver to the faid plaintiff lay metal 
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znißelally made into pewter, when he ſhould be requeſted ; and avers, | 


that although the defendant was requeſted to deliver the ſaid old lay 
metal made into pewter veſſels, yet he had not delivered it, G., and 
the defendant pleads non aſſumpſit, and it is found for the plaintiff, 
Though it is not averred, that he tendered to the Og o much 
as he deſerved for the making thereof into pewter ve els, yet the de- 
claration is good ; for this is not a precedent condition, but the words 
capiendo proinde, Ec. is but to ſhew the contract between them, upon 
which he may haye an action of debt. Though the defendant ma 

retain the goods till he be paid as much as he deſerves, yet this ſhall 
come of his part, to ſhew how much he deſerves, and that he was rea- 
dy to deliver it upon payment thereof; for this ought to come pro- 
perly of his part, inaſmuch as it does not Jie in the conuſance o the 


_ bow much ke deſerves, without ſhewing thereof by the de- 


endant ; and alſo it is at the election of the defendant, either to bring 


his action for what he deſerves, or retain the goods till payment, and 


therefore it ought to come of his part; and here the defendant docs 


not rely upon it, but pleads non afſumpfit. Roll. Ar. 466. 5 Vin. 275, 


276. FOES $330 | 
"if A. covenants with B. to ſurrender a copyhold, which he has for 
life, to the uſe of B. who has the reverſion thereof, upon requeſt made 
by B. to 4. and after B. tenders to A. a letter of attorney in writing, 
by which he gives power to two attornies to ſurrender for him, at the 


next court of the manor, to the uſe of B. and this courſe is warrant- © 


able by the cuſtom of the manor : in this caſe, upon his tender and 
requeſt to ſeal, A. is not bound to ſeal the letter of attorney, nor to 
ſurrender in court, or otherwiſe, for A. has taken upon him to ſur- 
render upon requeſt ; ſo that it is at the election of 4. whether he 


vill ſurrender in court or by. letter of attorney, or any 117 ways that 


he may; and this election cannot be taken away by B. (Al. 68, 69. 
$tyl. 107.) and therefore when B. does not require him to ſurrender, 
but only to ſeal a letter of attorney; this is a void requeſt, and as no 


requeſt, (for it ought to be an expreſs requeſt to make a ſurrender and 


not an implied one, Cro. Jac. 300.) and therefore A. is not bound to 
ſeal the letter of attorney, nor to ſurrender in court, or otherwiſe, 
upon this requeſt. Roll. Abr. 466, 467. 5 Vin. 276. Cro. Car. 299, 
300. Jon. 314, 315. God. 1 


2 445. "5 1 go an JAB IEG! ; 
If A. and B, undertake one to the other to perform the award of 


who awards, that 4. ſhall pay to B. eight pounds and eight ſhil- 


lings, or three pounds and all coſts that B. expoſuiſſet in & circa proje- 


cutionem cujuſdam placiti tranſereſſionts inter ipſos A. & B. pendent", prour 
per notam attornati prædid“ B. appararet, ad libitum ipfius A, and in 
this caſe B. is not bound to tender a note of his attorney to A. of the 
coſt that he has expended in it, without requeſt made by A. to do it, 
becauſe A.. has election to pay one or the other, 77 the eight 
pounds which is certain, or the three pounds and coſts of ſuit, which 
are uncertain; and B, does not know whether he will pay the one or 
the other, and therefore A. ought to do the firſt act, ſcil cet, to pay 
the eight pounds or requeſt B. to give him a note from his attorney 
of the x 13 and if B. refuſes to deliver it, A. is excuſed. And ano- 
iber reaſon was given in this caſe, viz. becauſe B. attorney * 
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Parts of Deeds. 


by this award to give the note; and he is a ftranger, and therefore it 
needs not be ſhewn before requeſt made. Roll. Abr. 467. 5 Vin. 2 
March 108, | 
If A. be bound in an obligation to B. of which the condition is, that 
A. ſhall pay to B. all ſuch money as by a true and juſtifiable bill, under 
the hand of the attorney of B. ſhall appear to be before diſburſed by }. 
or his attorney, or any of them, or by any of their means or appoint- 
ment, upon ſuch a day, in ſuch a certain ſym, between, Oc. In an 
action upon this obligation, if B. aſſigns for a breach, that twenty-four 
ſhillings by a true and 1 bill under the hand of J. S the attor. 
ney of B. appeared before to be diſburſed, which 4. did not pay: this 
is a good breach, without alledging that A. had notice thereof, or that 
the bill of the attorney was ſhewn to him; and though it was expreſoly 
alledged by A. that no ſuch. bill was, tendered to him, by which it ap- 
peared what ſum was diſburſed, becauſe the attorney was a ſtranger, 
of which 4. ought to take notice at his peril. Roll. Abr. 467. 5 Vin. 
277. Vide March 108, 109. | 
If 4. undertakes to B. that if B. will borrow one hundred pounds of 
C. that he will pay it to C. at ſuch a day, and upon ſuch conditions as 
ſhall be agreed between them; and B. borrows the money, and agrees 
that it ſhall be repaid at a day certain, and the money is not paid, up- 
on which C. ſues B. and recovers it: now though B. did not give notice 
of the agreement to A. before the day, yet B. ſhall recover his principal 


againſt A. but not his damages, for the want of notice ſhall not diſ- 


charge A. of his promiſe. Bulſl. 12. | 
If A. upon a good conſideration promiſes B. to join with him in the 
ſurrender of certain copyhold lands, B. muſt give notice to A. when he 
is ready to join in a ſurrender. All 68. 
If A. deviſes lands to B. (who is not bis heir at law) in tail, provided 
B. ſhould not marry without the aſſent of C. and if ſhe marries without 
ſuch aſſent, then deviſes the land to D. B. at her peril muſt take no- 
tice of this condition ; for ſhe may as well take notice of that as of her 
eſtate, and no body is bound to give her notice. 2 Lev. 21, 22. 
Otherwiſe where the deviſe 1s to the heir at law upon ſuch a con- 
dition, for the heir upon his general title may enter, without notice of 
ſuch will and condition. 2 Lew. 22. X 
So where a man makes a feoffment to the uſe of himſelf for life, re- 
ms to his heir in tail, {c, upon condition, and dies. 3 Med. 28, 
29, oc. | | | 
"if a man covenants to pay for the better ſupport and maintenance of 
his wife two hundred pounds, within two years after he ſhall be re- 
quired, to ſuch perſons as ſhe ſhall by deed aſſign and appoint : ſhe 
appoints the payment thereof to 4. and B. and dies before notice to the 
RY ; and adjudged, notice needs not be given in her lifetime. 
in. 34. | 
If ; in conſideration that I will enter into an obligation to J. S. 
for his debt, promiſes to ſave me harmleſs from all ſuch obligations in 
which I ſhall enter to J. S. for his debt, not exceeding five hundred 
pounds. If I enter into an obligation to J. S. under five hundred 
pounds, he ought to fave me harmleſs at his peril, without any notice 
given to him that I have entered into an 3 becauſe he has 
bound himſelf to it. Roll. Abr. 467, 468. 5 Vin. 281, Cc. 
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If the condition be, that he ſhall pay ſo much as he ſhall be found in 
arrear before ſuch auditor as the obligee ſhall aſſign ; when the auditor 
is aſſigned, he ought to take notice at his peril how much he is found. 


in arrearage, and perform it. Roll. Ar. 468. 5 Vin. 281. Roll. 


286. | | 
* if the condition be to ſtand to the award of J. S. he ought to 
take notice of the award at his peril, and perform it. Bid. 5 Vin. 281. 

An award was made between A. and B. that A. within two months 
ſhould make a leaſe, and upon the making thereof, B. ſnouid pay him 
fifty pounds; A. is not bound to give B. notice when he would 
the leaſe, though it may be objeQed that B. muſt always have fifty 

ds about him. Vent. 93. | | W 

If the condition of the obligation be to pay the damages that ſhall be 

recovered by J. S. againſt him, he ought to take notice of the ſum 


recovered at his peril, and pay it. Roll. Abr. 468. 18 Ed. 4. 18. 


Vin. 281. | 
: If a man promiſes another to pay him ſo much at the marriage of a 


fbranger, he ought to take notice of the marriage at his peril, without 


notice given. Roll. Abr. 462. pl. 4 468. Roll. Rep. 434 15 Vin. 281. 
e hig 


If A be indicted in a leet ſor an ineroachment upon hway, and 
after A. dies, and B. his heir continues the incroachment, and thereup- 
on an order is made in the leet, that B. ſhall reform the incroachment 
by a day, upon the — of forty ſhillings ; and for not reforming there- 
of, the lord of the leet brings an action of debt for the forty ſhillings, 
and declares thereupon as before: this is a good declaration, without 
alledging that B. had notice of the order made, inaſmuch as he is with- 
in the juriſdiction of the leet, he ought to take notice thereof at his pe- 
ril. Roll. Abr. 468. 5 Vin. 281. Vide 2 Roll. Abr. 136. pl. 1. 16 


Vin, 2. Vide Burr. Rep. 284. 289. 2g6. 315. 


Who are diſabled to perform Conditions. 


If a man promiſes to perform an award, which is, that he ſhall de- 
liver up a certain obligation to the other, in which the other is bound 
to him, without limiting any time when it ſhall be performed: if he 


brings an action of debt upon the obligation, and recovers, and after 


delivers up the obligation, yet it is not any 8 of the condi- 
tion, but 1t is broke, becauſe he ought to deliver it up as it was at the 


time of the award made; for the recovery in the mean time is a deceit, - 


and z diſability of itſelf by his own act to perform it. Noll. Abr. 447. 
vid. 48, T. Raym. 25. Keb. 103, 118, | . 

U the feoffee upon condition to re- infeoff the ſeoffor, enfeoffs a 
ſtranger, upon condition to perform the condition; yet the condition 
is broke, becauſe the feoffee has diſabled himſelf to do it. Rol. Abr. 


447. 33 Af. 7. 


If there be feoffee upon condition to re. inſeöff, or to enſeoff a 


— and after another recovers the land againſt him by default, 
yet till execution ſued the condition is not broke, for before execution 


he is not diſabled ; for perhaps he will never ſue execution, and * 


make 
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ſues execution after he has made the feoffment —_—— the condi. 
tion, the ſeoffor may re-enter, for the condition * ; Roll. Ar. 
447, 848. pl. 1, 2. 5 Vin. 222. 44 26. 44 Ed. 3. 9. 5. 
„ a — is made, on condition that the feoffee ſhall gin 
the lands to the feoffor and his wife, and the heirs of their bodies, re. 
mainder to the right heirs of the feoffor; if the feoffor dies before the 
giſt made, he muſt make a leaſe to the wife for her life, without in. 
peachment of waſte, remainder to the right heirs of the feoffor, which 
| 17 near as can be to the intent of the condition. Lit. $ 352. 0 
Lt. 219. 4 
But where a feoffment is made upon ſuch condition, - and the ſeoffe: 
infeoffs another, and doth not perform the condition, th efeoffor my 
enter, becauſe the feoffee has diſabled himſelf to perform the conditi. 
on. Lit. $ 355. | * 

If the 2 upon condition to re- infeoff, Nc. grants a rent - charge 
ont of the land: this is a forfeiture of the condition, becauſe heb 
diſabled to make a feoffment of the land as it was the firſt feoffment 
and if the feoffor ſhould accept the refeoffment, he ihould be ſubjed 
to the charge. Roll. Abr. 447. 5 Vin. 222. | 

If the feoffee, upon condition to re-infeoff fc. takes a wife; by 
this he has diſabled himſelf to perform the condition, becauſe the Jand 
is ſubject to the dower of his wife, and remains not in the ſame plight, 
Lit. $ 357. Co. Lit. 221. 

1 80 if * had made a leaſe for years, to commence in futuro. C 
it. 221. 6. | 

But if feoffee, upon condition to re- infeoff, is difſeiſed, and after 
takes a wife, binds himſelf in a ſtatute, Ic. this is no diſability, for 
that during the diſſeiſn the land is not charged with it; ſo that if the 
wife dies, or the eonuſee releaſes, c. und after the diffeiſee enters, be n 
may perform the condition. Cs. Lit. 222. a. 2 Co. 59. 6. 

If a ſtranger recovers by real action againſt a Coffee upon condition I 

to re-infeoft; this is no diſability of the feoffee before execution v 
ſued, for perhaps he will not ſue to execution. Roll, Ar. 448. 5 t 
Vn. 225. 44 Ed. 3. 9. 6. Secus where by default upon a feigned title. 
Co. Lit. 222. b. 1 | 
But if he that recovers ſues execution, or enters u the feoffer, 
the condition is broke, for he is diſabled. NI. Ar. 448. 5 Vin. 22, WW n 
44 Ed. 4.9. b. U 
So if aſter ſuch recovery the ſeoffee makes a refeoffment, and after 
he that recovers enters upon him, or ſues execution; now the condition f 
is broke, and the ſeoffor may re-enter. Roll. Abr. 448. 5 Vin. 225. 
If an annuity be granted till he is promoted to a benefice, if the 


\S N.9 Q-_©* 1 


frames takes a wiſe, the annuity is determined, becauſe by the marriage Wi i: 
e is diſabled, & lex non cogit inutile, ſcilicet, to proffer it to hw. 7 
Ibid. 5 Vin. | | i 
ö ; . n 

To whom a Condition may be performed. a 


Ff a man makes a feoffment in ſee, upon condition that if he pays M d 
one hundred pounds to the heirs, executors or adminiftrators of the 
feoffee, within a year after his death, that then it ſhall be lawſu) - 


Ne Parts of Deeds. 


bim to re- enter; and after the feoffee makes a feoffment to J. S. and 
dies, and the feoffor pays the money to the heir of the feoffes: this is 
a good condition, for the heir is within the expreſs words of the condi- 
tion. Roll. Abr. 421. 5 Vin. 115. Co. Eliz. 384. Moor 708, pl, 
980. Goulſ. 177, 175. Poph. 100. RR 

So if the condition be to pay the feoffeey his executors or aſſignees, 
and the feoffee makes his ſons executors, and dies, an adminiſtration is 
committed during their minorfty, it is the ſafeſt way to pay the money 


to the executors, or one of them; for the adminiſtrator is but as a 


hailiff to them. Leon. 103. | 
And in this caſe, if the money had been paid to the aſſignee, it had 


been no 13 of the condition, becauſe the aſſignee is not nam- 
, | 


ed. 5 Co.97. Cre. Eli. 384. 
But if the condition had been to pay it to the ſeoffee, his heirs or 
aſſigns, it might have been paid to either. Co. Lit. 210. a, 

If a man makes a feoffment in fee, by way of mortgage, upon con- 
dition to be void upon payment of the money by the feoffor at a day: 
if the ſeoffee dies before the day, the money ſhall be paid to the exe- 
cutors, and not to the heirs of the feoffee, becauſe it ſhall be intended 


the eſtate was made by reaſon of the loan of money, or for ſome other 


duty. Lit.$ 359. Co. Lit. 209. 6. 


But if the condition be, that the feoffor pays, He. to the feoffee, or 


his heirs; if he dies before the day, the payment ought to be made to 
his heir, and not to his executors ; for 4 unius eff excluſio alteri- 
us, Lit. 5 339. Co. Lit. 210. a. Brownl. 66. 

If the condition of an obligation be, to pay ten pounds per annum, 
aſter the death of the obligee, to the executors of the obligee, for the 
uſe of his children, and he dies without making any executors, the mo- 


ney ſhall be paid to his adminiſtrators. Heil. 115, 116. 


If 4..pawns a jewel to B. for twenty-five pounds, but no certain time 


is appointed for the redemption thereof; and after, B. v ſick, his 
wife, in his preſence, and with his aſſent, delivers it to C and B. dies; 
the money muſt be paid to the executors of B. and not to C. becauſe 
by the delivery of the ſeme, with the aſſent of the baron, there paſſed 
no intereſt, but a cuſtody only. Cro, Fac. 244, 245. 


It would be ſo, though it be delivered over upon a condition. It is 


not like a mortgage, ſor there he who has the intereſt ought to have 
the money. Telv. 178. 

If the condition of an obligation be to pay ten pounds, &fc. it is a 
good * if = pays it to his deputy. Roll. Ar. 421. 5 Vin. 
121. 42 Ed. 3. 13.6. | 

A En cas for the delivery of forty pair of ſhoes at H. with- 
in a month to J. S. a common carrier, for the uſe of the obligee, and 
J. . did not come to H. within the month, but the obligor delivered 
them to his porter : this is a good performance, for the delivery to the 


man is a delivery to the maſter, within the intent of the condition. 2 


od. 09. 

If the condition of an obligation is to pay twenty pounds to the obli- 
gee, and other the pariſhianers of D. it may be paid to any two of 
them, Moor 68. pl. 183. | 
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At what Time 4 Condition fhall be performed where Time i 
5 limited. | 
* : ** 
Upon re- If 4. covenants with B. to make a ſurrender of land, or to con. 


Roll. Ar. 441. 5 Vin. 21. | 


land to B. upon requeſt, (or upon reafonable requeſt) : if a writi 
purportin a 8 or — be tendered to him, with — 
queſt to ſeal it, A. ought to ſeal it preſently, and ſhall not have any 
time to adviſe by his counſel, whether it be according to the covenant, 
Roll. Abr. 441. 5 Vin. 201. Cro. Car. 299, 300. Jon. 314. Gobd, 
Hr a man covenants to make further aſſurance at all time and time 
at the charges of the covenantee, and as counſel adviſes that he ſhall 
levy a fine; yet he is not bound to do it preſently, but he ſhall have 
convenient time to do it, though the words be, that he ſhall do It af 
all times; for the words ought to have a reaſonable conſtruction. 


If A. being a copyholder for life, covenants with B. to ſurrender to 
B. in reverſion the ſaid copyhold tenement, ſuper rationabilem requiſ- 
tionem ei fiendam by B. and after B. tenders to A. a writing purport- 
ing a letter of attorney of ſurrender of the ſaid tenement to B. and 4. 
requeſts, that before ſhe ſeals it, ſhe, by her counſel, circa feriptum 
illud infra rationabile tempus tunc proximo ſequens adviſaretur, which 
B. refuſes, and thereupon A. refuſes to feal it. Admitting that 4 
was bound to feal the letter of attorney, and to ſurrender by ſuch 
Jetter of attorney, then ſhe has broke her covenant ; for ſhe ought 
to take conuſance of the law at her peril, whether the letter of attor- 
ney was according to the covenant, and ſhe ſhall have no time to be 
adviſed thereupon : but the reafonable time mentioned in the covenant, 
is intended reaſonable time in mating thereof, ſcilicet, ſhe ſhall have 
time to read it before ſhe ſeals it, and therefore it ought to be ſealed 
preſently, wilhout time to adviſe upon requeſt, according to the 
words of the covenant, Roll. Abr. 441, 442. 5 Vin. 202. Cre. Car. 
299, 300. Ton 314. Cob. 445. 

f a /atitat to arreſt J. S. be returnable Monday next after the mor- 
row of the Holy Trinity, which this year was the 1oth of July, and 
the Sheriff arreſts him the 1cth of July, and takes an obligation from 
him the ſame day, with a condition to appear before the Lord the 
King on Monday next after the morrow of the Holy Trinity, to an- 
ſwer, &c. it ſeems he ought to appear the ſame day, and not this day 
twelve months. Roll. Hr. 44. 5 Fin 212. 

If a man in Lent enters into bond, conditioned to pay a leſſer ſum 
in guarta ſeptimana quadragefme prox”: this is not payable till Lent 
come twelve months. Goulſ. 137. | 

So if a bond is entered into upon Michaelmas-day, conditioned to pay 
a lefſer ſum 5 the Feaſt of St. Michael prox* futur : it is not paya- 
ble the ſame day, but that day twelve months. Goulſ. 137. 
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If the condition of an obligation be, to pay eight pounds anne Do- 
2 * in and upon the 13th Day of = —— the date hereof, 
7 D. &c. where the 13th of October next after the date is a long 
time before 1599, yet it ſhall be paid in 1599 and not before ; for 
it appears the intention was, that it ſhould be paid in 1599, and this 
is firſt expreſſed ; and therefore if the ſubſequent words, upon the 
13th October next after the date 8 are contrary, they ſhall be void :. 
but it ſeems they may be interpreted, that it ſhall be paid the 13 1 

» 

5 


Oggober, which ſhall be anno Domini 1599, next after the date theres 
and ſo all may ſtand together, otherwile not. Roll. Ar. 444. 
Vin. 212. a | 
11 4 be obliged to B. the iſt of May, upon condition to pay him 
ten pounds at the Feaſt of St. Michael, without ſaying more; it ſhall 
be intended the Feaſt of St. Michael next enſuing, Roll. Ar. 444. 5 
Vin. 213. Wo | 
The oh of a condition may be performed, and not the intent; 
and the intent may be performed, and not the words; and then for 
the moſt * 5 condition is perſormed when the intent and meaning 
of it is obſerved. | | 
And therefore if a feoffment be made. on condition that the feoffee When the 
or his heirs ſhall make an eſtate to the feoffor and his wife in tail be- gebt py — 
fore ſuch a day, and before the day the huſband dies, and then he the 
makes an eſtate as near it as he may, vis. to the wife for life, with; themſelves. 


out impeachment of waſte, and after to the heirs of the body of the 1. To make 


buſbagd; this is a good performance of the condition. Shep, Touch. in eſtate. 
139. Lit. 8 352. 3 Co 64. 8 Co. 90. 2 H. 4. 11. | 
And if the condition be, that the grantee ſhall make a ſeoffment of 
land, and he makes a leaſe of the land firſt, and then a releaſe to the 
* lefſee and his heirs; this is tantamount, and a good performance of 
the condition. Co. Lit. 207. . 
If a man is bound in an obligation upon condition to enfeoff J. ©, 
and he makes a leaſe for years and releaſe to him in fee, he has per- 
formed the condition, although he has not performed the words. 
Plozed. 7. It is well performed, becauſe this in law amounts to a re- 
leaſe. Br. Abr Condition pl. 158. : | 2. To pay 
If a feoffment be made, on condition that the feoffor or his heir pay money. 
ten pounds by a day, the feoffment to be void; and the feoffor W444 
the day commits treaſon, and js executed, and ſo dieth without heir, 
and aſter before the day the heir is reſtored, and he at the day pays 
the money; in this caſe this is a good performance, notwithſtanding 
there was once a diſability. | | 
So that if heretofore one had made a feoffment, on condition to rein- 
feoff by a day, and before the day the feoffee had entered into religion, 
and then had been deraigned, and at the day had made the feoffment ; 
this had been a good performance of the condition. Co. Lit. 222. 
Perk $ Boz, 803 | f | 
If a feoffment be made, upon condition that if the ſeoffee ſhall pay By and to 
to the ſeoffor ten pounds ſuch a day, that then he ſhall have the land whom mo- 
to him and his heirs, otherwiſe that the feoffor ſhall re-enter; or if "©! CS 
it be made on condition that the feoffee ſhall pay ten pounds to the ERS 
teoffor ſuch a day; and before the day the feoffee ſells the land; 
; | in 
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in this caſe the ſeller ar the buyer either of them may tender the 
money at the day, and this will be a good performance of the cong.. 
tion; for he that has intereſt in the land on the one fide, or in the 
condition as party or privy on the other fide, may tender and perſom 
the condition to ſave the eſtate. Co. Lit. 208. 5 Co. 96. 
If lands be mortga or (which is all one) if a feoffment be 
made of lands, on condition that if the mortgagor or feoffor pays ten 
unds to the feoffee ſuch a day, that then the eſtate ſhall be 71 and 
| Lees the day the mortgagor or feoffor dies; in this caſe the heir or 
4 executor of the feoffor, the ordinary, the guardian in chivalry 
| ſocage of the heir of the feoffor, or any other by either of their com. 
= mace bw precedent, or aſſent ſubſequent, may 1 this money at 
e 


An...... 


| | the day ; and payment or tender of it by either m at the day, 
| 1 is gr good 8 of the condition. Lit. 9 534, 537. G. Lis 
 K {is S& A | "EF 4 h 
' Becauſe they repreſent the perſon of their teſtator, c. and have 
an intereſt in the land; and the feoffee has the ſame — if the 
N be made by the heir, c. as if it were by the feoffor himſelf, 
'0. Lit. 209. but if the money is not paid at the day whereby the con- 
dition is loſt, and the eftate of the mortgagee becomes abſolute in law, 
the mortgagor is allowed in equity to redeem, on payment of the mo- 
ney due: and this is called his equity of redemption. The doctrine of 
redemption of eſtates in mortgage is very intereſting and very exten- 
five. The reader will find a full explanation of the nature of it, what 
perſons are entitled to it, after what length of time, and in what mar- 
i ner, in Bac, Abr. tit. Morigage (E.) Com. Dig. Chancery (4. A. 4.) Vin. 
Þ# Ar. Mortgage (QO) The mortgagor upon non-payment, according to 
| the condition, became irrelevant, except in a court of equity, until, 


= the ſtatute of 7. Geo, 2. c. 20. which recites, that in ejectments by 
i | mortgagees for the recovery of the * lands, and in actions on 

the 5 given by the mortgagors to pay the money, courts of law have 
not power to compel mortagees to accept the principal and intereſt due to them 
and cofts, or to flay mortgagees from proceeding to judgment in ſuch »tion; 
| but mnrtoagors muſt have recourſe to à court of equity, in which caſe 
1 courts of equity do not relieve till the hearing of the cauſe ; for re- 
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medy thereof it is enacted, that in action on bond for payment of mort- ( 

e money, or in ejectments in any of the courts at Weſtminſter, at i 
6 ions in Wales or in the Counties Palatine of Cheſter, Lancaſter, F 
or Durham, for the recovery of the mortgaged lands, when there is 


no ſnit depending in equity for ſorecloſing thereof, if the perſon hay- J 
ing a 1 — fool and who ſhall become defendant in ſuch action, 5 
ſhall, at any time pending ſuch action, pay ſuch mortgagee, or in caſe 
of his refuſal, bring into court all 1 and intereſt due on the 
mortgage, and all cofts, the monies paid to ſuch morrgagee, or brought je 
| into court, ſhall be in full diſcharge of the mortgage, and the court 
" may compel ſuch mortgagee to reconvey the mortgaged lands, and 
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| deliver up all deeds relating to the title thereof. And it alſo eracts, « 
that in all ſuits in equity for forecloſure, courts of equity, upon appli- 
cation made by the defendant, having a right to redeem, and upon F 


admitting the plaintiff's right, may at any time beſore the cauſe be 90 
brought 
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kt to hearing, make ſuch decree therein, as they could have made 
ys. ſuch _ had'been regularly brought to hearing, Vide Hil. 
hep. Touch. 137+ n | y 
? And upon 15755 of land to J. S. paying to J. D. twenty pound 
if 7 S. dies, his heir or executor may pay the twenty pounds; 3 
this is a good performance of the condition. 2 
But in theſe caſes, if a ſtranger of his own head, without any ſuc 
commandment or agreement, pays the ten pounds, it will be no goe 
rformance of the condition. Ed | | X 


And yet perhaps if the party that is to pay it be an idiot, the payment | 
or —— A N in bis behalf ſhall be a good performance of the 


condition. Shep. Touch. 140 Lit. 8 337- 

If the heir be an idiot, of what age ſoever, any man may make t 
tender for him in reſpect of his abſolute diſability ; and the law in this 
caſe is grounded upon ch 
Vin Abr. Can. (K a.) pl, 10. 1 

If a ſeoffment be made, on condition that if the feoffor and J, &. pay 
ten pounds ſuch a day, the feoffment to be void, and the feoffor 12 
beſore the day, and J. S. alone pays it ; this is a good performance of 
the condition. Co. Lit 207. Br. Condition 109. 

If a feoffment be made, on condition that the feoffor pays to the 
feoffee or heirs ten pounds ſuch a day, and before the day the feoffee 
grants the land — to another ; in this caſe the money may be paid 
to the ſeoffee himſelf, or if he be dead, to his heirs ; and this payment 
is a good performance of the condition. | 5 


And in ſuch caſe the money ſhall not be paid to the executors. 5 Co, | 


6. 
9 10 if the words of the condition be (that if he pays to the feaffe 
his he rs or affigns, &c.) in this caſe payment to either df them is a — 
performance of the condition; ſo that if in this caſe the feoffee makes 
a feoffment over, it is in the election of the firſt feoffor to pay the mo- 
ney to the firſt or ſecond feoffee, and if the firſt feoffee dies. to pay it 


to his heir or the ſecond ſeoffee : but an executor or adminiſtrator, in 


this caſe, is not a good performance. | 

And yet if the words of the condition be, hat if he pays to the ferffee 
(without the words heirs, executors, &c.) ten pounds ſuch a day; in 
this caſe the payment may be made to the executor or adminiſtrator of 
the feoffee after his death, and ſuch a payment is a ſufficient perfor- 
mance of the condition; and if the words of the condition be {that if 
the feoffor pays to the feofſee, his heirs, executors and adminiſtrators, &e.) 


in this caſe payment to either of them is a good performance of the 
u 


condition; but payment to an aſſignee in this caſe is not good, - 

If the words of the condition are, to pay the feoffee, his executors 
or aſſigns, and the feoffee make his ſons his executors, and dies, and 
«adminiſtration is committed during their minority, the ſafeſt way is to 


pay the money to the executors or one of them, the adminiſtrator be: 


ing but a bailiff to them. 3 Leon. 103 | 

And if the words be, that if he pays to the feoffee and his heirs, Ec. 
in this ca» payment to his executors or to his aſſigns is not a good per- 
ſormance of the condition; ſo that in all theſe caſes it ſeems, for the 


perſon, 


rity, and ſo in like caſes. Co. Lit. 206; 4. 
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perſon to whom payment is to be made, the words of the condiin 
. proc be purſued. Shep. Touch. 141. Co. Lit. 210. 5 0 
6 a | 


= : 

| [| 96. o Lit. & 339. FN « . ; 

1 To tender If a feoffment be made, on condition that if the feoffor ſhall tende: 
Z 


money. twelve-pence to the feoffee ſuch a day, the ſeoffment to be void, 2 
afterwards the feoffee is diſſeiſed of the land, and after the feofy 
tenders the twelve-pence to the feoffee at the day; this is a good per. 

4 formance of the condition. Shep. Touch. 141. 

= To re- n- If a feoffment be made to two men, on condition that they ſhall reis. 

ſeoff. feoff the feoffor, or make a leaſe to him by a day, and before the dy 
one of them dies, and the ſurvivor does re-infeoff, or make the leaſe, 
this is a good performance of the condition. 

And ſo the law is, if both the feoffees be living; for by his om 
acceptance he has diſpenſed with the condition, and ſo cannot enter 

[ for the breach of it. Dyer 69. 41 Ed. 3. 25. | 
[| If a feoffment be made, on condition that the feoffee ſhall enfeoff the 

' 8 feoffor of the manor of Dale by ſuch a time, and before the time ap 

inted the feoffee grants a rent-charge out of the manor to a ſtrange, 

1 and then at the time appointed makes a feoffment of rhe manor accord. 

1 ing to the condition; in this caſe this is a good performance of the 

= condition. | | 

N Baut if in this caſe the feoffee before the time appointed grants away 

to a ſtranger twenty acres, parcel of the manor, and then makes : 

feoffment of the manor according to the condition; this is a good per. 

1 | formance of the condition. | 

9 And if a feoffment be made, on condition that the feoffees or leſſes 

#4 in truſt of ſuch land ſhall grant an annuity out of it, and ſome of then 

x only go gene this annuity ; this is no good performance of the cond- 

tion, Plow. 23. 3 fl. 7. 4. 1 H. 6. 10. | 
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Alt what Time a Condi;ion is to be performed where no Jim 
is limited. 


When the act, by the condition of an obligation to be done to the 
Preſently Obligee, is of its own nature tranſitory, (as payment of money, del. 
if within con- very of deeds, and the like) and no time limited, it ought to be per- 
| venient formed in convenient time. 6 Co. 31. Co. Lit. 208. | 
4 — If the condition of an obligation be to pay a leſs ſum, and no day 
of payment limited, he ought to pay it preſently, viz. within a conve- 
nient time. Cro. Elix, 798. 20 Ed. 4. 1.6. 18. 44 Ed. 3. 9. Br. 
Condition 166, Bro. Obligation $5: 21 Ed. 4. 39.6. 14 H.8. 23 
Contra. 10 H. 7. is. Contra . Ed. 4. 22.6. 
But where the condition of a feoffment is for the payment of money 
by. the feoffor, without limiting any time, he has time during his life. 
Co. Lit. 208. a. Secus where the condition is to pay money 2 An17} 
If the condition be to make a retraxit of a ſuit. he ought to make it 
within a convenient time. Roll. Abr. 436. 20 Hd 4. 8. 6. 
If the condition be to perform the award of 7 $ who awards the 
obligor to pay ten pounds without limiting any time, he ought to pay it 
in 
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zu convenient time. Roll. Hr. 436. 22 Ed. 4. 25, Bro. Condition 
* if the condition be to acknowledge ſatisſaction in ſuch court, he 
ownght to do it within a convenient time. Co Lit. 208, 0. 6 Co. 30. b. 
if the condition be to deliver to the plaintiff an obligation of 
twenty pounds, in which the plaintiff and B ſtood bound to the defen- 
dant : though no time be limited for doing thereof, yet he ought todo 
it in a convenient time. 6 C 30 6, : 1 : 
If A. demiſes to B and C. certain tithes for ninety-nine years, if A ſo 
long lives, and after B. aſſigns over by indenture his moiety to P. and B. 


in four hundred pounds, for the payment of two hundred pounds to B. at 


and requeſt of D. would deliver to D the counterpart of the ſaid in- 
denture of aſſignment, ſealed with the ſeal of D D. aſſumed, that 
if he would fell to any perſon his intereſt in the ſaid moiety fo 
to him aiſigned by B then D. would pay to B. two hundred pounds, in 
ſatisfaction of the ſaid obligation; and that if he ſold the ſaid intereſt 
in the ſaid moiety to him aſſigned for more than two hundred pounds, 
then he would pay to B. one moiety of ſuch money as he ſhould ſell it for 
more than two hundred pounds; and that if he did not ſell the ſaid in- 
tereſt in the ſaid moiety ſo aſſigned, then he would re-deliver to B. the 
faid counterpart of the indenture of aſſignment and the ſaid obligation, 
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terpart and obligation: this promiſe being made 2oth of July 18 Car. and 
B. brought an action thereupon, Hil. 20 Car. and averred in his declaration, 
that D. had not ſold his ſaid intereſt in the ſaid moiety, and yet had not re- 
deliveredthe ſaid counterpart and obligation according tohis promiſe, licet 
ad hoc faciend poflea 20th of Sept. 20 Car. at ſuch a place, Wc he was 
requeſted : the action lies upon the declaration, for D. ſhall not have all 
his life to ſell it, but he ought to do it in a convenient time; for other- 


intent of the parties; but the intent was to ſell it for the beſt value, or 
to re-deliver the 22 and obligation; for though be does not 


he does not ſell, to re-deliver, Ic. yet upon the whole contract it ap- 
hn that this amounted to a taking upon him to ſell, or re-deliver, 
0 


of no effect to B. Roll. Abr. 436, 437. Style 11. 5 Vin. 190. 

If the condition of an obligation be to pay 4 certain ſum to 4 
ſtranger, without limiting any time; this ought to be done in conveni- 
ent time. RI. Ar. 437. 5 Vin. 191. 

So where the condition was, in convenient time to aſſure the land for 
the maintenance of a ſchool, and the deviſee did not do it in eight 
years, it was adjudged a breach. Co. 25. 

If a deviſe be made to another, upon condition to pay his debts; if he 
— not pay them within a convenient time, the condition is brpke, 
Rall. Abr. 437. Vn 191. Contra 38 Ed. 3. 11.6. 

If a man wife land deviſable wh 
bute the money for the payment of his debts z he ought to ſell it as ſoon 
Vol. HI.—Paxrt II. F PL | after 


- 


ſaſe and not cancelled ; and thereupon delivers to D. the ſaid coun- 


wiſe he may ſtay till the old age of 4 upon whoſe life the eſtate is to 
determine, and then it wil! be but of ſmall value, which was not the 


take upon him to ſell it, but only to pay ſo much if he ſells it; and if 


which ought to be within a convement time, or otherwiſe it will be 


is executors to ſell, ard to diſtri- | 


Ll. — 


alſo delivers to D. an obligation, in which D then ſtood bound to B. 


4 time then paſt; and thereupon, in conſideration that B. at the in ſbanee 
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Not before 
requeſt, 


| after the death of the deviſor as he can, otherwiſe the condition ix 


broke. Roll. Abr. 437. 38 AJ. 3. Bro. Condition 215. Entry Congea- 
ble 124. Fits. 46. | 

For if after the death of the teſtator a man tenders to him a certain 
ſam for the lands, and he refuſes it, becauſe it is not to the yalue of 
the lands, and after retains the lands in his hands, to the intent to ſel! 
it dearer to another, and in the mean times takes the profits to his own 
uſe, and not for the ſoul of the teſtator, the condition is broke. Rell 
Abr. 437. 38. Af. 3. Bro. Condition 215. Entry Congeable 124. Fits. 46, 


If a feoffment be made, upon condition that he ſhall ſell it as ſoon a; 


he can, and as profitable as he can, and the money taken for the ſame 
lands ſhall be diſtributed for his ſoul : if the feoffee continues the poſſeſ. 
fion a year and a half, becauſe he finds not a chapman to buy it, and 
takes the profits of the land, but never claims any eſtate but under the 
condition aforeſaid, and is always of good will to ſell the lands if he 
could find a chapman, the condition is not broke ; for there is no de- 
fault in him. Rol. Abr. 437. 26 Af. 39 dubitatur. 

If A. in conſideration or fifty pn given to him by B. undertakes 
to procure the wardſhip of the body and lands of C. to be granted by 
the King (to whom it belongs) to B. during the minority of C. who was 
then of the age of thirteen years: he ought to procure it within a con- 
venient time, without any requeſt ; becauſe otherwiſe the benefit of the 
— of the land will be loſt in the mean time. Noll. Abr. 437. 5 

in. 192. x 

If ond be granted to the Ring oo. condition to grant to any 
ſtranger, he is not bound to do it before requeſt. Roll. Abr. 4 37, 438. 

Vin. 193. | | 
Condition to make an apprentice free at the end of ſeven years, if 
it ſhall be deſired; it is a good plea, that he was not requeſted after 
the expiration of the ſeven years. 2 Ld. Raym. 1095. 

If the condition of an obligation be to pay a certain ſum to a ſtranger, 
without limiting any time; it ought to be paid within a convenient 


time, without any — Roll. Abr. 438. 5 Vin. 195. 


If the condition of an obligation be to pay a certain ſum to the 
obligee, without limiting any time, he is not bound to pay it before 
requeſt. Vid. 5 Vin. 193. b | 

if the condition of a feoffment be to enfeoff a ſtranger upon re- 
queſt, he is not bound to enfeoff him before requeſt. Roll. Abr. 438. 
19 H.6. 34 6. Fitz. Entry Congeable 2. 

So it is, if it be to enfeoff the feoffor upon requeſt. Noll. Abr. 438. 

Vin. 193. | | 
: So if 3 condition of a feoffment be, that he ſhall reinfeoff the ſeoffor, 
he is not bound to do it before requeſt. Roll. Abr. 438. 38 Af. 7. 
Br Condition 217. Tender 33. 44 Ed. 3.9. 

So where the condition extends to the feoffee, or his heirs. to rcin- 
feoff the feoffor ; the heir, after the death of the feoffee, is not bound 
to do it before requeſt, Roll. Abr. 438. 38 j 5 Vin. 193 

If a ſeoſſment be on condition to give it to a ſtranger in tail, the 
remainder to the right heirs of the Foffor the feoffee is not bound to 
do it before requeſ}, becauſe the ſeoffor is to have an eſtate by the con- 
dition. Roll. Ah. . 438, 5 Vin. 193. 44 Af. 26. Bro. Condition 26. 
Fitz. Ent. Congeable 33. 44 Ed. 3. 9. b. 
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If M, in conſideration that T. will marry MH. his couſin. before the 
return of V. from London to Norwich, afſumes and promiſes, after 
his return from London to Norwich aforeſaid, to pay to T. ten pounds, 
and to find ſufficient ſecurity for the payment of forty pounds 
more at the death of V. and after T. marries with MH. and V. returns 
from London to Norwich, he ought to pay the ten pounds, and find the 
ſecurity for the forty pounds within a convenient time after his return, 
at his peril; and there needs no requeſt to be made by T. for he has 
taken upon him to do it at his peril. Roll. Abr. 438. «5 Vin. 193. 

If A. in conſideration of twelve row of fuk of the value of 
forty pounds by B. delivered to A. undertakes to B to deliver to B fo 
many pipes of ſack, which A. then had lying in a certain cellar in Lon- 
don, as ſhould be of the value of the ſaid ſtuff, to be choſen by the ſaid 
B. B. muſt requeſt A. to let him make his eleRion ; for before ſuch 
election A. cannot deliver the wine; and there is no reaſon that A. ſhonld 
requeſt to B. to make his election, as he ought to have done if the pro- 
mit: had been to deliver them to a ſtranger, Al. 25. adjudged ; that 
a requeſt at Norwich to deliver che wines was good, both in reſpe& of 
the place and manner; for C muſt requeſt I where he could meet 
with him, and thereupon A. ought to have appointed a reaſonable time 
when he could be ready to go with B. to the cellar, that he might make 
bis election; and as to the manner, it was as much as if he had re- 
queſted A. to avg his promiſe, which muſt be by ſhewing the wine, 
to the intent that B. might taſte it, and make his election. 85 

And if a feoffment be made, on condition that if the feffor pays ten 

nds to the feoffee, that the eſtate ſhall be void, and no time is ſet 
bh the payment of this money, and the feoffor dies before any pay- 
ment or tender made; in this caſe his heir cannot tender it, and fo 
perform the condition. Shep. Touch. 140, —If the thing be to be done 
to a ſtranger and one that is no party to the condition, and it be done in 
any other manner, and he accepts thereof : this is no performance of the 
condition. And ſo alſo if the time of doing the thing be paſt, as if one 
makes a feoffment to me, on condition that if he pays me ten pounds ſuch 
a day, the feoffment ſhall be void; and he does not pay me at the day, 
but dies, and after by agreement between his heir and me be pay's me 
the ten pounds, and | receive and accept of it, and thereupon I ſuffer 
him to enter and hold the land: in this caſe the condition is not per- 
formed, but I may enter upon him and ouſt him notwithſtanding. 
Perk. & 392. 5 

If a feoffmen: be upon condition to re- inſeoff the feoffor and his wife, uon r. 
he ought to do it upon requeſt. Roll. Abr. 439. 5 Vn. 194. But if que, 
not haſtened by requeſt, he has time during his life, becauſe the fe- 
offor, who is privy to the condition, is to take jointly with her. Co. Lit. 

219. a. Hell 4 5 

f the condition of an obligation be to pay a certain ſum, without 
limiting any time, it ought to be paid upon requeſt. Roll. Abr. 439. 
5 Vin. 194. — | 

If a — deviſes lands, upon condition to pay his debts ; he 
to pay them upon requeſt, otherwiſe the condition is broke, i 

If the condition of an obligation be, that whereas A. the obligor has 
conveyed lands to B. the obligee ; 1 A. the obligor, and C. Bis ſon, * 

2 
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do all ad and devices for the better aſſurance of thoſe lands to B. <wh'ch 
ſhall be deviſed by B. or his counſel, then the obligation ſhall be void: and 
after B deviſed and tendered a releaſe, to be ſealed by 4 and C. hi, 
ſon ; and A. preſently ſealed it; but C. becauſe he was illiterate, and 
could not read it, -prays B. to deliver it to him, to ſhew to ſome learn. 
ed in the law, who might inform him whether it was according to the 
condition; and if it was according to the condition, he would ſeal it: 
which B. refuſed, upon which C refuſed to ſeal it: this was a breach 
of the condition, becauſe he did not require the writing to be read to 
bim; and he was bound to take conuſance of the law, whether it wa 
according to the condition,: and ſhall not have reaſonable time to ſhey 
the writing to his counſel learned in law, to be inſtruQed by then, 
2 Co. 3. : 

If 4 covenants with B to make ſuch conveyance of certain lands to 
B. as by him ſhall be deviſed, at the coſt and charges of B. and after 


B. deviſes, and tenders a writing containing a bargain and ſale to h. 


and A. requires the time to ſhew it to his counſel, to be adviſed there. 
upon; and B refuſes it, upon which A. does not ſeal ; he has broke his 
covenant, for the covenant was 5 8b ſcilicet, to be performed 
preſently, at his peril Roll. . 424. pl. 11. 5 Vin. 132, 440. þl, 


, 198. : 

If the condition be to pay when he comes to his bouſe, it ſhall be 
paid when he comes there, and not before. Roll. Rep. 448. 5 Vin. 226. 
20 Ed. 4.18 Bro. Obligation 56. | 

If A. promiſes B. in conſideration that he will marry C his daughter, 
that he will give in marriage-portion to B with C. ſuch portion, and 
as good an eſtate in money, as he had given or ſhould Live. with any 
other : in an aQion upon this promiſe, if the plaintiff aver: that he 
married C. and that after 4 gave. one hundred > wager in money and 
goods to D. another daughter, in conſideration of the marriage-portion 
of D. This is a good declaration, without any averment that he gave 
notice of the marriage of him with C. to A. becauſe he had taken this 
upon himſelf. Roll. Abr. 468, 5 Vin. 282. | 

If one promiſes another, in conſideration that he will marry his 
—_— to give him twenty pounds at the day of his marriage: he 
ought to take notice of his marriage at his peril, without any notice 
m_ thereof by the other. Roll. Abr. 462. 5 Vin. 269, 468. 5 Vn. 
282. | : 

So if no time of payment had been appointed in this caſe. 16d. 
So if a man in conſideration of ſixpence promiſes to give me twenty 


* ſhillings at the day of my marriage: he oughr to take notice of my 


marriage at his peril, without notice given him by me, becauſe he has 
undertaken to pay it at the day Roll Abr. 468. 5 / n.283. 

If a man ſells certain weys of barley to me, upon which I promiſe 
to pay him ſo much for every wey as other men give for a wey: in 
this caſe an action does not lie, without notice ben given ſor how 
much he ſells a wey to other men. /bi4 | 

If 1 promiſe to another, for a conſideration, to give him twenty 
22 when he comes into 8. He needs not give him notice when 

e goes there, becauſe this is a duty by the coming into S. Roll, Abr. 


462. 5 Vun. 269, 469. 5 Vin. 283. 1 
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| If a man ſells lands by the name of twenty acres, and covenants io 
repay ſo much for every acre under this number, and that it ſhall be 
— hy by ſuch a man before ſuch a day : if it is meaſured accord- 
ingly, the covenantor ought to take notice thereof at his peril, with. 
out any notice given b the other. Roll. Abr. 469. Vin. 283. 
But if the covenant had been, that the land ſhould be meaſured 
two men, /cilicet, one by the aſſignment of each party, before ſuc 
2 day, and one ns, and gives notice to the covenantor of the time 
of the meaſuring : if the other does not aſſign any for him, but he that 
is aſſigned — Mia it alone, the covenantor ought to take notice 
es. at his peril ; for it is his default that his man was not there, 
and therefore it is as if the other had been only appointed to meaſure 
it. Roll. Abr. 462. 5 Vin. 270, 469. 5 Vin. 283. Roli. Rep. 314. 
Cro. Tac. 391. : a 
If a man makes a feoffment, upon condition to reinfeoff him: if he pizing the 
does not reinfeoff him during the [:fe of the feoffor, the condition is lives — the 
broke, if he had convenient time to reinfeoff him before his death. parties. 


Rell. Abr. 483- 5 Vin. 193. 18 Af. 18. Co. Lit. 209. a. 2 Co. 


.b | | 
7 hu though the feoffor dies before any refeoffment, yet the condi- 
tion is not broke. C.. Lit 219. a. Kelw. 137. 2 Co. 79. 6. = 

Regularly, if the ſeoffee or grantee be upon condition to reinfeoff - 
or regran* _y eſtate to the feoffor or grantor, without limiting any 
tine, the feoffee or grantee has time to do it during his life, if he be 
not haſtened by requeſt. 2 Co. 78. b. 79. Note, That if a man co- 
— to grant an eftate to another, it muſt be done in convenient time. 
2 A1d. 73, 74 |; | 

But in the ſaid rule, if the caſe be, that it appears by the thing to 
be performed, or by any accident, that the feoftor cannot have all the 
benefit intended him by the condition, the condition is broke without 
any r and during the life of the feoffee or grantee. 2 Co. 79. 

As if 4 conveys a manor to which an adowſon is appendant to J. F. 
in fee, _ condition that J S. ſhall regrant the adowſon to 4. 
for his life, and if it happens not to be void in his life, then one turn 
to his executors. Though in this caſe J. S. has all his life to regrant 
it, if he be not haſtened by requeſt, and the church becomes not void 
in the mean time, yet if the church becomes void during the life, before 
any requeſt, the condition is broke, becauſe the feoffor cannot have 
all the effe which was intended him by the regrant, which was to 
have all the preſentations during his life. 2 Co. 78. b. 79. And. 17. 
Moor 105. pl. 249. Dyer 311. 6. Co. Lit. 222. 6. 

If A. enfeoffs B the firſt of May, upon condition that he ſhall . 
to 4. an annuity or rent during his life, payable yearly at Michaelmas 
and the Annuneiation : in this caſe the feoffee has not time to do it 
during his life, but he ought to do it before the firſt of the ſaid 
feaſts, or otherwiſe A. ſhall not have all the advantage of the rent 
— him by the condition. 2 Co. 79. Co. Lit. 208. 5. Moor 472. 

outf. 117. FD © 

Where one is to grant a reverſion, he may do it any time during 
his life, if it ſo long continues a reverſion, if he be not haſtened by 


requeſt, Lev. 44. 
& | If 
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371 Parts of Deeds. 

If a man makes a feoffment in fee upon condition to be void upon 
payment of money by the ſeoffor: the feoffor may pay it any time du- 
ring his life. Lir.$ 337. Co. Lit. 208. a. Secus if upon condition that 
the feoffee ſhall pay money; for it is not reaſonable the feoffee ſhould 
have the benefit of the land without payment of the money. 2 Aud 


Da 4. 


REY 


"37s the condition of an obligation be to do a local act to the obli 

to which the concurrence of the obligor and obligee is neceſſary, as to 

make a ſeoffment, &c. (no time being limited) the obligor has time 

—_ his * perform it, if not haſtened by requeſt. Co. Lit. 20g, 
6 Co. 30. 5. 

But though the condition be local, yet if it may be performed from 
the benefit of the obligee in his abſence, as the acknowledgment of ſa - 
tisſaction upon record, tc. it ought to be done in convenient time, 
Co. Lit. 208. a. 6 Co. 30.6. 

When by the condition the obligor, ſeoffor, feoffee or ſtranger, are 
to do a ſole act or labour, as to Ly to Rome, Ofc. they ſhall have time 
during life, and cannot be haſtened by requeſt. Co. Lit. 208. 5. 


- 4. 
"The Lord Cliford beld. Ee. in capite, and the King licenſed bim to 
alien B and C. fo that they ſhould give the ſame to my Lord Clifferd, 
and the heirs of his body, the remainder over, &c. and the Lord Clif. 
ferd, according to the licence, enfeoffed B. and C. and before any re- 
conveance . Cli rd died z and it was adjudged his heir might 
enter; ſor if they ſhould make the eſtate to the iſſue of the Lord C, 
ford, the King might ſeiſe for want of a licence, and that in default of 
the ſeoffees. Co. Lit 222. b. | 
If A. pawns a jewel to B. for money, but no certain time is appoint- 
ed for the redemption thereof, and B. dies, it may be redeemed after- 
wards, Cro. Fac. 244. Sed dubitatur per Yelv. and Croke, 

Otherwiſe if A. dies before redemption. Cre Fac 244. For the con- 
dition is perſonal, and being generally pawned, it extends but to the 
—>perſon of him who pawned it. Bulſ. 29, 30. Mey 137. 

If the condition be to be performed to the parry bimſelf only, who is 

to take advantage of the breach of the condition, the feoffee is not 
bound to do it before requeſt. Roll. Abr. 439. 5 Vin. 196. 
If A. enfeoffs B. of Blackacre, upon condition to be void if C. enfeoffs 
B. of Whiteacre : C. has time during his life to do it, if not haſtened 
ueſl. Co. Lit. 208 5. 6 Co 21. 4. 
So in caſe of the condition of an obligation. Co, Lit. 208. 6. | 
Feoffee, upon condition to enfeoff a ſtranger, ought to do it preſently. 
To a ſtran- Roll. Abr. 439. 5 Vin. 197. 
_... OR — 3 8 the condition is, That a ſtranger ſhall enfeoff the ſeoffee. 
. Lit. 208. 6, 
—_ where to enfeoff the ſeoffor and a ſtranger jointly. Co. Lit 
219. 6. | 
If the condition be to enfeoff a ſtranger in tail, remainder to the right 
To r heirs of the feoffor, he is not bound to do it before requeſt: Roll. Ab. 
lber Kc. 439- C. Lit. 219. a. the ſame point contra; books the ſtranger, 
6 who is not privy to the condition, ought to have the profits preſently. 
If land be granted to the King, upon condition that he, his heirs 
and ſucceſſors, ſhall give other lands in conſideration thereof 1 the 
| 0g 


Ts the ob- 
ligor, ſeoffor 
&c. 
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King is bound to do it in his life, but any of his ſucceſſors may; for 


the word bis extends to every of them. Rolf Abr. 439. 5 Vin. 197. 
If the condition be to make a gift in tail to the feoffor, the remainder 

to a ſtranger in fee: the feoffee has time during his life to do it, be · 

cauſe the i who 

the firſt eſtate. Co. Lit. 219. 


Of performing Conditions where a place is limited.” 
If a place of payment be limited by a condition, he is not bound to 


it in any other place. Noll. . 445. 5 Vin. 216. 19 Ed, z. 
1 b. fi Af 4 Bro. Condit on 103. 4 3 


And if the place be limited by the condition where it ſhall be — | 


formed, the other is not bound to receive it in another place. 
Ar. 445, 446 5 Vin. 216. 17 Ed. 3.2.6. 3. 16. 17 Aff. 2. 

As 1 a releaſe be upon condition of payment of twenty pounds to 
another at D. he is not bound to receive it out of D. upon a tender to 
his perſon. Roll. Abr. 446. 5 Vin. 216. 17. Ed. 3. 2. 15. 6. Bro. 
Condition 103. WIA | 3 

So if the condition be to come to the releaſee at D. to help him with 
his counſel ; it is not performed if he tenders his counſel at the day at 
another place. Rol Abr. 446. 17 Ed. 3.2.6. 5 Vin. 216. 

If the condition of an obligation be to pay ten pounds at a day at 8. 


he is not bound to pay it at any other place. Roll. Ar. 444. 5 Vin. 


208. 41 Ed. Fl 25 Bro. Condition 21. 
FRO in _ m_ 5 he obligee bound — receive it _ other 
ce upon a tender. Noll. Abr. 446, 456. 5 Vin. 21 c. 41 
Fd 3. * Bro. Condition 21. Free. Dette 121. 25 Ed. 3.4.6. Bre. 
Defeaſance 14. Fitz. Audita Querela 1. 
f the condition of an obligation be to appear coram jufticiariis apud 
Weftmonaſterium, he ought to appear in B. and not in B. R. for this is 
not the ſtyle of the King's-Bench, Roll. Abr. 445. 5 Vin. 216. | 


At what Place à Condition muft be performed where no Place 


is limited. 


If the condition be, that a ſtranger ſhall ſhew certain evidences of 

ſuch an annuity to the counſel of the obligee upon r 
requeſt is made, the ſtranger ought to fork the — where they are. 
Roll Abr. 443. 5 /in. 207; 19 Ed. 4. 0 3. | 
If the condition of an obligation be to perform covenants, of which 


eoffor, who is pa 7 and privy to the condition, is to take 


ueſt : when the 


one is, that whereas be is a common ſurgeon, and has taken J. S. to be his Conditions 


apprentice ; he covenants to inſtruct him in hit trade, and to keep him in his 
own proper houſe and ſervice: if he afterwards ſends the apprentice to 
the Faſt Indies in a voyage, to exerciſe his trade ; this is a forfeiture 
of the obligation, becauſe he cannot ſend him out of the realm for 
the danger thereof; for this is not keeping him in his own 1 
u 


* 
to perform 
- 
* x 


4 
4 
q 
C 

1 

| 

| 
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houſe and ſervice. Rell, Ar. 445, 427. 5 Vin. 214, 148. Hd, 


1 | 
ane it was 2 per curiam, that he may, without for. 
feiture „ end him to any place in England to cure a 
lent. ? * = | N . et | | 
. if an apprentice is bound to a merchant, and the maſter bind, 
him with ſuch words as above, he may ſend him over the ſea ; for this 
is his trade, and incident to it. Id. wy 
If an annuity be granted upon condition to do ſervice to the granter 
and to counſe! him in time of war and peace; and after the King 
warns the people to go with him into Britany, upon which the grantor 
goes there with the King, and warns the grantee to go with him, c. 
if he refuſes, the condition is broke, though it be out of the realm, be, 
| cauſe the word war, which cannot be properly within the realm, im- 
plies as much. Roll. Abr. 445. 5 in 21 go: Dubitatur, 1 * 3. 26. 
But if the condition had to ſerve him and counſel him general. 
ly, he had not been bound to go with him out of the reads, — 
of common right a man is not to travel out of the realm, Roll. 46, 
445- 5 Fin. 215. 17 Ed 3. 6. | ia | 
If a man mortgages land, upon condition to enter upon payment of 
ten pounds, he may tender it _ the land, without ſeeking the per- 
ſon of the mortgagee, becauſe this is to be paid in recompence in lieu 
of the land. 11 H. 4. 62. 6. per Skreene, 19 H. 6. 50. b. per Forteſcue. 
Li . 78. Roll. Ar. 445. 5 Vun. 215. The money being a ſum in groſs, 
and collateral to the title of the the feoffor muſt tender the 
money to the on of the feoffee in England. Co. Lit. 210. 6. 
If a man releaſes all his right in the land, n condition, that if 
he pays the other ten pounds ſuch a day, the rele pal be void z it ſhall 
2 rinnen . Abr. 445. 5 Vin. 215. 
17 Ed. 3. 6. | 73 
In * caſe the payment ſhould be, made in what place his perſon 
could be found. id. 2 
H a wan makes ny” "TS ypc. Tana a ſtranger, and for 
default of payment, that it ſhall be lawful for the feoffor to re-enter: 
this is not any rent, becauſe it cannot be reſerved to a ſtranger ; and 
therefore the feoffee ought to render the ſum to the perſon of the 
5 br where he may found, otherwiſe the condition is broke, 
If the condition of a bond or feoffment is to make a feoffment, it is 
ſufficient to tender it upon the land, becauſe the eſtate muſt paſs by 
hyery. Co. Lit. 2140.6 | | 
But if the condition be to make an abſolute eſtate of inheritance, it 
is otherwiſe, unleſs he firſt gives notice that he will do it ſuch a time- 
by feoffment. A. 24, 25. | | 
Where the If the condition . feoffment be to deliver twenty quar- 
perſon to ters of wheat, or twenty loads of timber, c. the abligor or ſęoffor 
whom the is not bound to carry the ſame about, and ſeek the ſeoffee, Ic. but 
condition is before the day he myſt go to the feoffee, Ec. and know where he will 
— 5 {ono it, and there it muſt be delivered. Co. Lit. 210. . 
1. | | 3 


be ſought. . 3 1 
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© If the condition be to pay = ſmall ſum, and no place js limited, he 
ought to ſeck the obligee. 21 Ed. 4. 6.5, Roll. Ab. 443. Git. N 360. 


Co. Lit. 210. 5 Vin. 207. _ Us 3 = 
If a condition be „e and the plaintiff aſſigns 
for breach, that the defendant could not be found to make a * 
to him, and therefore he made a proclamation at the church where he 
| was born, and another proclamation in ſeveral markets in the ſame 
county, thereby givin notice of his requeſt ; yet this is not a requeſt, 
for it ought to be made to his perſon. . Roll. Abr. 433. 5 Fin. 207. 

A man leaſes lands, rendering rent, and the leſſee binds himſelf in 
twenty pounds to perform the covenants : this does not alter the place 
of payment of the rent, for it may be tendered upon the land with- 
out ſeeking the obligee. Roll. Gr. 443. 21 Ed. 4 6. 20 Fd. 4. 18. 
b. Fitz. Dette 97. 5 Vin. 207. | 125 TR 

But where the tion is for the performance of homage, or other 
ſpecial corporal ſervice, to the perſon of the lord, the tenant by the 
law of convenience ought to him in any place in England. Ge. 
Lit. 211. 4. - | | 

If the leſſee binds himſelf to pay the greater ſum, if he does not pay 
the ſum reſerved at the uy, yet he is not bound to make tender in 
another place than upon the land. Roll. Ar. 444. 21 Ed. 3. 6.8. 
Fits. Detie 97. 5 Vin. 208. | | 


E 


| How @ Condition ſhall be perfurmed. 


If a man leaſes an houſe and land, condition that the leſſee a, to the 
ſhall not parcel out the land, nor any part thereof, from the bouſe ; and intent. 
after the leſſee leaſes the houſe and part of the land to A. and after _ 
leaſes the reſidue of the land to C. is is a breach of the condition 
for by the word parcelling, is intended diviſion or ſeparation of the land 
from the houſe: and if the firſt grant be not a forfeiture, the ſecond is. 

Roll. br. 427. 5 Vin. 147. 2 And. 42, 90. The firſt grant was a 
breach of the condition, becauſe every divifion and ſeverance of the 
houſe and and is within the words and intent of the condition. Moor 


425. | 
If a man makes a feoffment in fee to B. of all his lands, and after bargains - 
and ſells the ſame lands to him for further aſſurance; and after t be 
ſeoffor covenants with the feoffee to make ſuch further aſſurance of all 
ſuch lands that he has bargained and ſold to bim, as the counſel of 
the feoffee ſhall deviſe, and binds him to orm the covenants : 'and 
after the counſel deviſes, that he ſhall ſ a common recovery, he is 
bound to perform it; for though he covenanted to make an affurance 
of all the lands that he had bargained and ſold, and he has not bargain- 
ed and fold any land, for the bargain and ſale was void, being made 
after the feoffment, and ſo no bargain omnino in ſtrict expoſition of law ; 
et it is a bargain and ſale in appellation, to which the covenant ſhall 
ve reference. Roll. Abr. 427. 5 Vin. 147. Cre. Eliz. 833. The 
bargain and ſale of the ſame ands muſt name them — , for 


Jecur if it was by general words only. Cro, Elis. 83 3. 1 
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In reſpodt of 


the words, 


' If a leffee of a houſe covenants not to leaſe the ſhop, yard, or other 
things belonging to the houſe, to one who ſells coals, nor that himſelf 
will ſell coals there; and after he leaſes all the houſe to one who ſell; 
coals, he has broke the condition. | 

If A. enfeoffs B. upon condition that B. will make a gift in tail to 4, 
and his wife, and the heirs of their two bodies, remainder to the right 
heir of the feoffor, and 4 dies, B. ought to make an eſtate for life to 
the wife without impeachment of waſte, remainder to the heirs of 4 
for the eſtate ſhall be made as near the intent of the condition as it 
can be. Lit. & 352. Co. Lit 519. a. b. | 

If the condition of an obligation be, that rhe obligor ſball permit his 
wife to make a will, and to diſpoſe in legacies of any ſum not exceeding five 
hundred pounds, and that he will pay what ſbe fo appoints te be paid; 
this is a good condition, for though the feme-covert cannot in ftrig. 
neſs of law make a will of the goods of her huſband, yet ſhe may 
make ſuch a will or diſpofition within the intent of the conditian that 
the obligor muſt perform. Cre. Car 229. 

If A. enfeoffs B. upon condition that A. within a month after the death 
of B. ſhall pay one hundred marks to the heirs, executors or adminiſtra- 
tors of B. then the feoffment ſhall be void; and B. enfeoffs C. and dies; 
and after it is agreed between A. and the heirs of B. that A. ſhall pay 
but thirty two pounds of the one hundred marks; but that in appear- 


ance,, and ſor the better performance of the condition, the whole ſhall 


be paid to the heir, and after repaid to A. which is done — 
this is not a good performance of the condition, for the eſtate ſhall be 
diveſted out of the aſſignee, without any effectual and real payment; 


but this payment was guided by the precedent agreement. 5 Co. gg. 


b. 96. a. Cro. Elix. 383, 384. Moor 708. pl. 989. Goulſ. 177. 


| Pophb. 99, 100. Co. Lit 209. b. Godb. 2 


If A. is bound to B. in an obligation, — AE that A. ſball deliver 
to B. before ſuch a day, an obligation in which B. is hound to A if A. 
ſues B upon the obligation, and recovers, and after, before the Gy, 
delivers it to B. his is no performance of the condition; for notwith- 


landing the delivery of the obligation, he may take benefit of the 


judgment, and ſo the intent of the condition is not performed. Crs, 
Eliz. 7. | | 

The condition of an obligation was, that he ſhould ſuffer his lefſet ou 
years to enjoy the land during the term, and that without trouble of bin 
or any other perſon : a — enters by an elder title. Per Curian, 
The condition is not broke, becauſe the word ſuffer is paſſive, and all 
the reſt is to be reſerred thereto ; but if any procurement or occaſion 
of diſturbance be by the leſſor, his executors or aſſigns, then he has for- 
ſeited his obligation. Roll. Abr. 425. 5 Vin. 142. | 

If the condition be performed in ſub/tance, it is good, although it 


differs in words ; as where it is 70 deliver the teflament of the teflator, if 


he pleads that he has delivered letters teſtamentary, yet it is good. 
Roll. Abr. 426. 17 Ed. 4. + 5V n. 142. | 
So if the condition is 7 deliver letters patent, and he loſes them, and 


delivers an exemplification. Id. 5 Vin, 142, 
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So if a condition be to make a feoffment, a leaſe for years and releaſe 
is 2 good performance. Quære Roll. Abr. 426. 5 Vin. 143. 17 EA. 
4. 3- Co. Lit. 207. 4. Bro. Condition 1 755 | 

If the condition of an obligation be, That the obliger procure a 
grant of the next avoidance of the archdeaconry of S. to be made to B. ſo 
that the obligee, at ſuch next avoidance, may preſent, if he does procure the 
grant of the next avoidance to be made to him but before the church be- 
comes void, the preſent Archdeacon is made a Biſhop, ſo that it ap- 

tains to the King to preſent ; the condition is broke, by reaſon of 
theſe words, /o that the obligee may preſent. 3 Leon 151. 2 Roll, Abr. 
96. pl. 2. 18Vin, 272. 4 Leon. 61, 62. Goulſ. 45. 

If a man leaſes for ſix years and covenants, that if he ſhall be diſpoſed 
to leaſe the land after the expiration of the term of fix years, that the leſſee 
ſhall bave the refuſal z and within the ſix years he leaſes to another; 
this is no breach, becauſe out of the words of the covenant. Gab. 335. 

If the condition be / grant a reverſion of tenant for life or years, and 
he enters upon the leſſee, and makes a feoffment, and the leſſee re- 
enters; the condition is performed, for the effect is performed. Noll. 
Abr. 426. 21 Ed. 4 39 b. 

If the condition be 70 2 licence to the obligee to carry trees that he has 
bought of bim, or other things; if he gives him licence, yet although a 
ſtranger who has right thereto diſturbs him, the condition is performed, 
for it extends but to the perſon of the obligor by the words. Rell. 
Abr. 426. 18 Ed. 4. 20. 2 Bro. Licence 13. 

But otherwiſe if it had been, if the words had been that he ſboula 
have licence, &c. for this extends to all ſtrangers. Bid. 

A condition ought to be performed in ſubltance as if the condition 
be to withdraw ſuch a ſuit, a diſcontinuance thereof is not a perfor- 
mance, becauſe it differs in ſubſtance; for a retraxit is a bar in ano- 
ther action, and not a diſcontinuance. 20 Ed. 4. 8. dub. Roll. Abr. 
426. $ Vin. 143. 9 5 | POTS 

Conditions precedent muſt be literally perſormed; and equity will 5.0 
ſeldom give relief in caſe of precedent conditions, as it often does in and ſabis- 
caſes of conditions ſubſequent ; which not being favoured, becauſe they quent. 

in defeaſance of the eſtates, this court may relieve, if performed 
in the ſubſtantial part, though ſome. of the circumſtances are not pur- 

_ 3 Chan, Go I: - 2 - 
ere in conſideratione cujus es a condition precedgat. - 
Raym. 665. : | | 

[ta quod, when it will make a condition precedent. 2 Ld. Raym. 766. 

Diſtinction between conditions precedent and concurrent acts. Stra. 
459. | 2 

4. is to transfer ſtock, and B. to pay for it; the transfer is not a con- 
dition precedent, Stra. 535. | | 

For makes a condition precedent in a covenant to pay money for ſtock 
at a day certain. Stra. 569. | | 

It is ſufficient if the intent and ſubſtance of theſe conditions be per- | 
formed. Vern. 83. +. rar ths 

Where a condition is in the conjunctive, both parts muſt be perform- are to be per- 
ed; otherwiſe where in the disjunctive. C Lit. 225. formed in 

The condition of an obligation was, that if the obligor before Mi- the conjunc- 
chaelmas made a leaſe to his obligee for thirty-one years if 4. _— — 

| aſſent, 
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aſſent, and if he would not afſent for twenty-one ears then the on 


gation ſhall be void: and A would not aſſent to a leaſe for twenty-one 
ears, it ought to be made before Michaelmas, Rel. Ar. 446, 5 


in. 216. 


If the condition be to enfeoff the obligee of D. or S. the obligor ha 


election. 18 E4.4 17. 6. 5. Co. 22. | 
So if a deviſe be made upon a dis, unQive condition to be performed 


by the deviſee he has his election Palm. 


6. 
So if the condition be to enfeoff him of D. or S. upon requeſt, the 


obligor has his election 18 Ed. 4. 17.6. 


The ſame law is, if it be to pay twenty pounds or a pint of wine, 


upon requeſt. 11d. 


The ſame law if it be to ſhew evidences to the obligee, or his coun- 
ſel, upon requeſt made by the obligee. 18 Ed. 4. 17. 20. 6. ig EA 
4. 1. Bro. Condition 161. 
The ſame law if it be to cut twenty acres of meadow or corn upon 
requeſt. Dubrtatur, 18 Ed. 4 20.6. | 
The ſame law if it be to go with me or my wife to church upon 
requeſt. 18 Ed. 4. 21. | | 
The ſame law if it be to go to York, or marry my daughter upon 
requeſt ; for in all theſe cafes the requeſt is of no other effect but to 
appoint a time when the obligee ſhall do the one or the other. 18 E4 
4. 21. Rall. Mr. 446. 5 Vin. 217. , 
If I am obliged in ten pounds to pay five pounds at the feaſt of P. 
next, fc. or before, at the requeſt of the obligee ; the obligor bas 
iven his conſent that the obligee ſhall have his election in this caſe, 
Noll Abr. 446. 5 Vin. 217. | | 
But it is otherwiſe if the words are retrerſum; as if the condition 
be to pay five pounds before the feaſt of P at the requeſt of the obligee, 


or at the feaſt of P there the obligor has the election. 151d 


If an obligation be conditioned to pay J or his heirs annually twelve 
pounds at Midſummer and Chriftmas, or to pay him or bis heirs at 


. any of the ſaid feaſts one hundred and fiſty pounds; the obligor ha 


eleQion to pay the twelve pounds or the one bundred and fifty pounds, 
but he ought to continue the payment f the twelve 1 annually, 
until he pays the one hundred and fifty pounds, though he may at any 
time determine the payment of the twelve pounds by payment of the 
one 9 and fifty pounds, Cre. Tac. 594. 2 Rl. Rep. 215. 

If an @bligation be conditioned to pay money if a ſhip puts to ſea, or 
the goods or the obligor returns fa, and the obligor dies before his 
return, yet the money is payable : for all theſe things being contingent 
and uncertain which of them will happen, the law ſupplies the words, 
2 Hall firfl happen, and prejudices the election of the obligor. 


. 56, 

If TM condition of an obligation be, that if the obligor delivers cer- 
tain obligations to the obligee before ſuch a day to be cancelled, or 
elſe if he ſeals a deed of releaſe of all actions which the obligee ſhall 
cauſe to be made by the advice of his counſel, and ſhall deliver it to 
the obligor to be ſealed before the day aforeſaid, Ec. in this caſe both 
are in the election of the obligor ; or if the obligee does not deliver to 
him any releaſe to be ſealed by him, he is not bound to deliver = 
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| obligations, for both are only in his power. Roll, Apr. 447. 5 Vin, 


queſt made, he has election which of them he will do. Roll. Ar. 447- 
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g Lev. 137, 138. a 
"ks 4. caſe, if the obligee had delivered to him a releaſe to be ſealed 


by him, then he ought to have had his election, either to deliver the 
ligations to be cancelled, or to ſeal the releaſe. Roll. Abr. 447. 5 
Vin 2:9. Co. Els. 326, 639. 8 | 
So if the condition of an obligation be, ro deliver to the obligee ſuch 
obligations before ſuch a day, or to pay to him ten pounds if he requeſts 
it: if he does not requeſt the ten pounds, the obligor ought to deliver 
the obligations, for he has no election till requeſt made; but after re- 


5 Vin. 220. Cro. Elis. 5 39. ; 

If the condition of an obligation be to pay thirty pounds or twenty 
kine, within a month after the death of K. at the election of the obligee : 
he muſt, at his peril, make his election within the time limited, for 
the obligor is not bound to tender both. Leon. 69. Secus if at the 
then choice of the obligee, c. for in ſuch caſe the obligor muſt ten- 
der both Leon. 68. | | 

If the condition of an obligation be, that if the obligor within ſix 
months after the death of B ſhall aſſure the rent of twenty 2 
yearly to C. as the counſel of C. ſhall adviſe, at the coſts and charges 
of C. if C requires the ſame; or if the obligor ſhall not grant the 
rent, if then he ſhall pay to C three hundred pounds, the obligation 
ſhall be void; and B. dies, and C. tenders no grant of the rent within 
the time, the — is not bound to pay the three hundred pounds. 
Mod. 265. 2 Mod, 200, 201. | 

If the condition of an obligation be, that the obligor ſhall work out 
forty pounds at the uſual prices in packing, when the obligee ſhall have 
occaſion for himſelf or friends to employ him therein, or otherwiſe 
ſhall pay forty pounds. If the obligee has not occaſion to make uſe of 
him in packing, he muſt pay the forty pounds. 2 Mod. 304 | 

If an annuity be granted to a lawyer, pro confilio impendendo, the Pro confilio | 
grantee is not bound to travel, nor do any thing, but counſe] where he 7 
may be found. 41 Ed. 3. 6. 8 H. 6. 24. 21. E. 3.7.6. Rell. Jbr. { 
434. 5 Vin. 184. / : | 

And the grantor ought to diſcloſe his caſe to the grantee, otherwiſe 
he is excuſed of his counſel. 41 Ed. 3. 6. b. Bro. Annuity 7. Roll. 
Abr. 434- 5 Vin, 185. - | 

if the grantee cannot counſel him, yet if he does as. much as he can, 
he is excuſed. 41 Ed. 3. 6.b n | 

So if an annuity be granted pro confilo Ef auxilin to a Mhyſician, the 
grantee 1s not bound to travel for him, but to on his advice and help 
where he may be found; alſo he ought to certify to him what malad 
ts, Koll. Ar. 434. 2. For a ſick man cannot travel to the obyſe 
can, 5 Vn 185 
So if an annuity be granted to a lawyer, pro conſilio Ef ſerwitio ſus 
impenJendo, he is not bound to go with him, nor to counſe] him in any 
_— 8 than where he is found. 8 H. 6. 24. R Abr. 434. 5 
in. 185, | | | | 
So he is not bound to go with him, though the other will bear his 
charges. 8 11,6. 24. 1 
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ceſſtione, that he will go with him to any place within the county; there 


the office in the great kitchen of the church ; and after the Dean requires 


is not determined. Adjudged, Hil. 37 Eliz. C. B. Roll. Abr. 435. 5 


dy the grantor; if he proffers a benefice to him which is litigious, yet 


If an annuity be granted pro conſilio impenſo && impendends to x Kg 
ſellor, he is not bound by this to put his hand to a bill in camera flellata, 
for though he is bound to give his advice, yet he is not bound to ſet 
his name to every bill, for that may be inconvenient to him. Roll. Ir. 
434- Cro. Fac. 482, 483. Poph. 135, 136. 5 Vin. 185. 

But when an annuity is granted pro confilio impendendo, and the gran- 
tee in the ſame deed binds himſelf by ſuck words, pro gua guidem c- 


he ought to go with him, becauſe he has ſpecially bound himſelf ſo to 
do 8 H. 6. 24. 32 Ed. 3. 30. Roll. Abr. 424, 435. 5 Vin. 18s, 

If the grantee of ſuch ! refuſes to give his counſel upon de- 
mand, the annuity is determined abſolutely, not for one payment only, 
but for ever. Roll. Abr. 434. Co. Lit. 204. a, Hob. 41, 42. 5 Vin. 
185. 

But if the grantor dies, ſo that the counſel is diſcharged by the a 
of God, yet the annuity continues. Plow. Com. 456. b. 

If the grantee of an annuity, pro conſilio impenſo & impendendo, re- 
fuſes after to give counſel: this does not determine the annuity ; be- 
cauſe this was granted as well for the ſervices paſt, as to thoſe to come, 
Roll. Abr. 435. 5 Vin. 185. 

If a Dean and Chapter grants to another the office of chief cook, 
with five pounds for the exerciſe thereof, provided that he exerciſes 


him to exerciſe it in in his own kitchen, and he refuſes, yet the annuity 


Vin. 186. | 
If an annuity be granted till the grantee be promoted and referred i | 
to the benefit of thirty pounds per annum, by the grantor, and after P 
the grantor preſents him, but the grantee is found inſufficient,” the an- 8 
nuity ſhall ceaſe. bid. P Vin. 186. 

If an annuity be granted till the grantee be promoted to a benefice 


the annuity is determined ; for perhaps he has a good title thereto, 
though 3 be litigious. 17 Ed. 3. 11. dubitatur. Roll. Ar. 435. 
Vin 186. 
, But if the church be full of another at the time of the preſentation, 
the annuity is not determined though he accepts the preſentation, for 
the preſentation and acceptance is void. 26 Ed. 3 69. b. - 5 Vin. 186. 
If an annuity of twenty pounds per annum be granted till he be 
romoted to a benefice, the benefice ought to be of the value of one 
undred marks per annum. 16 Ed. 2.47 Roll. Abr. 435. 5 Vin. 187. 
If an annuity be granted to another till he be promoted to a compe- 
tent benefice; if the grantor after tenders to him the preſentation to 
vicarage which is worth one hundred marks per annum, which he refuſes, 
the annuity is determined. 3 H. 6. 2. 31 Ed. 3. 28. Roll. Ar. 435. 50 


5 Vin 187. | We 5 
The benefice ought to be of as much yearly value as the annuity 1“, ; 
otherwiſe i js not determined. 3 Fd. 3 40. 5 Vin. 187. : | 
The value of the berefice ſhall be reckoned according to the demerit A 
of the party to be promoted. 31 Ed. 3. 28. 5 Vin. 187. | 05 
If an annuity be granted till promoted, Vc. * the grantor or his l 


heirs, it is a good performance of the condition, that he was promot 
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bs the mother of the grantor, at the requeſt of the grantor, in diſ- 
charge of the annuity 33 Ed. 51. Roll. Ar. 435. 5 Vin. 187. f 
If an annuity be granted to an infant till he be promoted to a bene- 
ke: if the grantor tenders him a benefice, though he cannot take it 
for the non-ability of his perſon, yet the annuity is determined, 3 
Ed 3.40. 5 Vin. 187. | „ 
If the grantor reſigns a Prebend to the grantee, and the Biſhop, at 
the —_ of the grantor, tenders the Prebend to the grantee: if he 
reſuſes it, the annuity is determined. 16 Ed. 2. 47, Roll. Abr. 435. 
Vin. 87. | | 
If the canal be granted. quouſque de beneficio ſibi providerit quod dux- 
erit acceptand”, the grantee is not bound to accept any benefice of any 


value, but at his pleaſure, becauſe of the ſaid words; and by his re- 


fuſal the annuity ſhall not be determined. Temp. Ed. 1. Annuity 50. 
Rall. Abr. 436. 5 Vin. 187. b 
If an annuity of forty pounds per annum be granted till promoted to 
a benefice, a vicarage of the value of five pounds per annum is not ſuf- 
ficient within this condition. Roll. Abr. 436. 5 Vin. 187. 
But it ought to be of the value of ten marks per annum at the leaſt ; 
and this is faſfcient. Ibid. 5 Vin. 187. | 


a leaſe of land to the feoffor for life, the remainder to J. S. in fee, and 
the feoffee makes a leaſe to the feoffor for life, and after by another 
deed grants the reverſion to J. S. this is a good performance of the con- 
dition. 44 Ed. 3. 22. . 


If a ſeoffment be made, upon a condition that the feoffee ſhall make Tomaken 


If a feoffment be made upon condition that the feoffee ſhall purchaſe To purchaſe 
lands or tenements to the value of twenty pounds per annum, and he lands. 


purchaſes a rent, common, or ſuch like thing to that value, this is a 
good performance of the condition. 

But if in this caſe the feoffee and another purchaſe ſo much land to- 
gether jointly, this is no good performance of the condition. 

So if the feoffee alone purchaſes lands to the value of twenty pounds 
fer annum, and there is a rent iſſuing out of it which muſt be deduRed, 
this is no good performance. BY, 

And yet in theſe caſes, if the ſtranger jointenant releaſes to the feoffee 
all his right in land, or the grantee of the rent releaſes to him the rent 
before the time of the „ of the condition, the condition is 
vell performed in both caſes. Tantum walet terra quantum vendi poteſt. 
Perk. F807, 808. 21 H.6 28. Dyer 15. 

And if one makes a feoffment in fee, on condition that if the ſeoffee 
pea land to the value of twenty: ſhillings, the ſeoffment ſhall 

void ; and after the feoffee diſſeiſes another man of land to that 
nlue ; it is ſaid, that by this the condition is performed ; ſed guere ; 
and that if he recovers ſo much land in value by on action, this is no 
performance of the condition. Sed quzre ; for this ſeems to be a better 
pogo of the condition than the former. Shep. Touch. 142. 

rh, 4 B12. ES 
lands be granted on condition to pay money. and the money is 
tendered according to the condition, but either no body is ready to 
'eceiye it, or it is refued ; this is a good performance of the con- 
Con J . 

And after a man has once refuſed the money ſo tendered to him ac- 
cording to the condition, he has no remedy in Jaw to recover it, ex- 


cept 


To pay mo- 


Tender. 
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cept it de money lent upon « mortgage. Dyer 181. Lit, 32, 335 

338. Co. Lit. 209. | 

Aczzptance, And if the payment be made part of it with counterfeit coin, and 

| . the party accepts it and puts it up; this is a good payment, and ta. 
1 PE a good performance of the condition. Terms de Ley, Th, 

1 LL % y 


þ + And if at one day of payment the rties do account her, 

| he to whom the money is to be paid being indebted to the ther ; — 
? debt by agreement is allowed, and the reſidue is paid and accepted; 
E this is a good performance of the condition. Co. Lit. 212. Fitz, Barre 


| 
| > if the party that is to receive it accepts and takes new ſecu- 
ö rity by bond or ſtatute for the money; this is a good performance «& 
$ the condition. Co. Lit. 212. 
| 


And ſo in moſt caſes, when by a condition a thing is to be done one 
way, and to be done to the party to the condition himſelf, and not to 2 
ſtranger, and he does accept it another way ; this is a good perforn- 
' ance of the condition. Volenti non fit injuria. 

If the mortgagor pays the money according to the condition, and 
| | after the mortgagee delivers it to the mortgagor as his own money, the 
= .- condition is — and the mortgage diſcharged — 
| ing. Shep. Touch. 43. 
I - fir a feoffment be made to J. S. on condition that if the ſeoffor pan 
to the executors or adminiſtrators of J. S. ten pounds the feoffment 
ſhall be void; and J. f. dies, and the ten pounds is paid to the execy- 
tors of J. S. according to the condition, but it is covinouſly done, i.e 
| there is a private agreement that the feoffor ſhall have all, or part of 
nn his money again : this payment in this caſe is no good performance of 
ll the condition, but that payment, that muſt be a performance of + 
1 condition in this caſe to Rech lands out of the hands of an heir, muſt 
II berreal, full and effectual. Co. Lit. 209. 5 Co. 96. | 
| Fo get the If a leaſe be made on condition that the leſſee ſhall get the good will 
II. will of of J. S. and the leſſor does come to J. S. firſt and aſks his good will, 
72 and he denies it him, and after when the leſſee does aſk, if he does grant 
; it him, in this caſe the condition is ind. 
= So if the condition be, that he ſhall get his good will by ſuch a day, 
and at the firſt being deſired he denies it, but afterwards and before 
the day he grants it: and yet if no day be ſer, and he deſires his — 
4 will, and J. &. denies it, and afterwards he gets his good will; it ſeems 
this is no performance of the condition. 14H 8. 17. 
| If there be "two things in the copulative to be done by the condition, 
| | both muſt be done, otherwiſe the condition will not be performed. 
=_ Perk. & 746. | 
| . If a ſeoffment be made on condition, that if the feoffor and J. 5. 
I pay ten pounds at Michaelmas, the feoffment ſhall be void : and beſore 
| the day the feoffor dies, and J. &. pays the money; this is a good per- 
1 formance of the condition, but if the feoffor be living, contra. O. Lit. 


| 


— 
— _—_ ——_—_— — 


9 
If a feoffment be made on cordition to make an eſtate to a ſtrarger 
by a day, ard before the day he dies; en this caſe iſ an eſlate be 
a8 near the condition as may be, it is ſufficient. Plow. 133. 3 C. o 
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Ta feoffinent be made: to: 7 J on condition: that he ſhall enfcoff 


D. and his heirs, and J. S. renders the feoffment to J. D. and he re- 
tuſes to take it; this is no performance of the condition in this caſe. 
But if it be done to the Feafor bimſelf, contra. — 


And fo alſo it is if the condition be to make an eſtate- tail, or any leſ- 


ſor eſtate to a ſtranger, and he tendered it, and the ſtranger it; 
this is no good ormance of the condition. 4 4-5 
And if a ſeoffment be made on condition to re-infeoff the ſeoffor and 


his wiſe in tail, the remainder to V. in fee, and he tenders it to the 


wiſe only, and not to him in remainder; this is no good performance 
of the condition. | | 

And the ſame law for the moſt part is in conditions of obligations. 
Co. Lit. 209. 9 H. 6. 67. Perk. $8, 15, 816. 2 Ed. 4. 2. 19 H. 6. 
67. Shep. Touch. 144. 


If a condition be to ſave a man harmleſs from F. S. if J. §. after ſays T, fre 
to him, that if he goes to his houſe he will beat him by which menace 1,coles. 


he dares not go to his houſe about his buſineſs, the obligation is forfeited. 
Roll. Ar 432. 18 Ed 4. 28. 

If che coalition of an obligation be 7e perform an award, which is, 
that the obl:gation ſtaret acquieratus de qualibet. materia contained in a 
bill of Chancery that the obligor has depending againſt bim, and that the 
ſaid ſuit ſball ceaſe ; and after the obligor exhibits a new bill in Chan- 
cery againſt the obligee for the ſame matter, and in the end of the bill 
prays proceſs, but never takes out proceſs thereupon againſt him: this 
1s not any ſuch moleſtation that it ſhall be a forfeiture of the condition, 


| for he is not at any damage thereby. Noll. Abr. 432. Cro. Fac. 340. 


Bulft. 93, 04. Roll, Rep. 7. ry Gs 
If the condition be to diſcharge another againſt J. S. of an obligation in 
which he is bound, he ought to diſcharge him of the obligation by re- 
leaſe or otherwiſe, and it is not ſufficient to ſave him — 22 Ed. 
4. 40. b. Roll. Abr. 432. 5 Vin. 172. | 
If the condition be, to diſcharge and ſave harmleſs the ſureties from the 


penalty of an obligation; if the obligation be forfeited, yet this condi- 


tion as to the ſureties is not broke, for they may be diſcharged and 
ſaved harmleſs from the penalty of the obligation notwithſtanding. 
Der 4. 5. Mo. 161, 44. (But it ſeems the reiblution there is contra.) 
Roll Abr. 422. 5 Vin. 171. | 

[fa man covenants to make ſuch aſſurance of the manor of D. as 


the counſel of the other ſhall deviſe; and the counſel deviſes, that he Condition 


ſhall be bound in a certain obligation, that the other ſball occupy the 
uno peaceably, &c, he is not bound to perform it, for this is no aſ- 
ſurance __ the intent of the covenant. Roll, Abr. 423. Cre. Elis. 
370. SY un. 30. YN 

if a man be obliged to do ſuch a for the aſſurance of the manor of B. 


"1 the counſel of the other ſhall deviſe : and the counſel deviſes that he 


hall make an obligation or ſtarute, that the other ſhall enjoy it; he 
"%ght to perſorm it, otherwiſe he has broke his covenant. Noll. Abr. 
423. Cro, Elig. 371. Yelv. 45 and Brownl. 84. the like point held 


contra. 


If a man covenants to make ſuch aſſurance as the counſel of the couanan- 
lee ſhall deviſe of an annuity of thirty pounds, and of two hundred pounds 
'" norey ; and the counſel deviſes, that he ſhall make an obligation, 
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in which he ſhall oblige himſelf, his heirs, executors and adminiſtrator, 
to pay to the other the annuity, and alſo the two hundred pounds at 
certain days ; he is not bound to perform it, for this obligation is not 
any aſſurance of the annuity. Dubitatur, Roll. Abr. 423. Cro. Elia 
370. 5 Vin. 130. N 

If A covenants to make ſuch aſſurance for the payment of one hundred 
pounds to B. as his counſel ſhall deviſe ; and his counſel deviſes that 4 
ſhall make an obligation of ore thouſand pounds for the payment of 
one hundred pounds, he ought to perform it. Roll. Ar. 423. 5 Vin 


81. 
But if the covenant in this caſe had been, to make ſuch reaſonable 


aſſurance as the counſel of the covenantee ſhall deviſe, it had been other. 
wiſe ; for it is not reaſonable to make an obligation of one thouſand 
pounds for the payment of one hundred pounds. Roll. Abr. 423. Gu, 


445. 5 Vin. 131. 


If a man undertakes to make a ſurrender of a copybeld upon requeſt, he 


is not bound to make it into the hands of two cuſtomary tenants, for 
that is but a particular way of ſurrender grounded upon a particular 
cuſtom. All, 68. Styl. 107. a 

So if a man be bound to make ſuch an aſſurance as the obligee ſball de- 
viſe, he is not bound to acknowledge a fine by dedimus, for that is 
but a ſpecial way of taking the conuſance. All. 69. 

Secus if there is a proviſo that he ſhould not go above five miles from 
his houſe, and his houſe is above five miles from Weſtminſter. All. 69, 

If the condition be 10 _ certain lands to ſuch perſons as the obligee 
ſhall name, and after he aſſures it to the obligee himſelf ; this is a good 

rformance of the condition, though it be not alledged that the ob- 

igee named himſelf, for this acceptance is a nomination of himſelf. 
Roll. Abr. 424. 3 Vin. 131. 

If the condition be, to make ſuch aſſurance in the law of certain land t1 
the obligee, as by the counſel of the obligee upon requeſi made ſball be adviſed; 
and aſter J. S. was of counſel with the obligee, and gave his advice 
to the obligee, that the obligor ſhould make a certain aſſurance ; and 
the obligee gave notice to the obligor of the ſaid advice, and required 
him to perſorm it: he ought to perform it, or otherwiſe the condi- 
tion is broke ; for it is more convenient that the counſellor ſhould give 
the advice to the obligee than to the obligor; for the obligor does 
not know. whether he be of his counſel in this matter, for he may beof 
his counſel in one thing and not in another. 5 Co. 19. Cre. Elis. 9, 
97, 298, 299. Moor 598. pl. 811. 

But if the condition had been to make aſſurance as his counſel ſhould 
deviſe, then his counſel ought to have drawn and engroſſed it ready to 
be ſealed. Moor 595, 596. pl 811. 

If the condition be, 4 make aſſurance, &c to the obligee as the oblige ſal 
deviſe, and after the obligee deviſes an indenture, c. and tenders it to 
him, and he requires time to ſhew it to his counſel to be adviſed thereupon, 
which is denied to him; yet if he does not ſeal it preſently, the condi- 
tion is broke, becauſe the condition is peremptory, /cil:cet, to be per- 
formed preſently. Roll. Ar. 424. 5 Vin 132. 

If a man undertakes 7o he obliged in an obligation to J. 8. and an ob- 
lization is tendered, in which he, his heirs and executors are bound, 


he cught to ſeal it; becauſe this is the common courſe to make obſi- 
ation; 


e 
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pations in ſuch manner, though the heir or — was not ind in 


the promiſe. Roll. Abr. 424. 5 Vin. 132. Roll. Rep. 71.—Cre. Elis. 
be ike point dubitatur. | FE LOTS | 

If a man be bound to make a conveyance of certain lands; if a warranty 
or covenant be put in the deed, he is not bound to ſeal it. Roll. Abr. 
424 5 Vin. 132. Roll. Rep. 71. | 

So if he be bound to make a reaſonable aſſurance, though ordinary co- 
renants are only . inſerted. Co/es and Kinder, Cro. Fac. 571, 572. 2 
Full. Rep. 191. But in the caſe of Laſſels and Chatterton, in T. Raym. 190. 
101, Sid. 467. Mod. 67. it was ſaid by Twiſden, that the law was 
2 ſince this caſe, as to covenants, if reaſonable and uſual, but not 
25 to a covenant that he is ſeiſed of an abſolute eftate in fee, Ec. /imi- 
/ia ; but the principal caſe of Laſſel and Chatterton was determined on 
another point; which wide alſo 2 Keb. 685. 217! 

A. bargained and ſold land to B. and B. covenanted, that if A. paid 
one bundred pounds at a day, that he would make aſſurance thereof back 
to A. as the counſel of A. ſball adviſe ; and A. paid the money, and his 
counſe] adviſed that B. ſhould execute a conveyance, in which the 
receipt of the hundred pounds was acknowledged. Per Coke and Gau- 
<, B. muſt execute it ; but Popham doubted : for B. was not bound to 
execute a receipt only, nor by the ſame reaſons when joined with the 
aſſurance. Owen 65. 

If a man undertakes to become bound with J. S. and J. D. to B. in a cer- 
tain ſum, and B. tends an obligation, in which * ſhall be obliged 
pintly and ſeverally; he is not bound to ſeal this; for by the aſump/it 
i joint obligation is intended. Roll. Abr. 424. 2 Bulft. 287. Roll 
Rep. 71. | ox 

A man undertakes 1 become bound with J. S. and J. D. to B. per bujuſ- 
medi ſcriptum, and payable at ſuch a time as two ſtrangers ſhould — 
between them; 7 e ſtrangers, agreed, that the obligation ſhould be 
joint and ſeveral ; yet he is not bound to ſeal it; for by the promiſe 
i joint obligation is intended, and the word hujuſmod: gives not power 
to alter that which the law made joint, but only refers to the ſum and 
time. Roll. Abr. 424. The ſame caſe is in Roll. Rep. 71. and at the 
end of the caſe there is a noa by the reporter, that it was not expreſs- 
Ir * that it ſhould be joint, but implied by Jaw only, perhaps the 
words per hujuſ modi ſcriptum ſhould relate whether joint or ſeveral, 
which is more agreeable with the manner of the obligation, (as hbuju/- 
ud imports) than the ſum or time. 

If a man covenants for further aſſurance 70 lewy a fine of all his lands 
D. and at the time of the covenant he is ſeiſed only of two houſes in 
D andafter two other houſes deſcend to him, and the covenantee tenders 
lim a fine of four houſes to be levied by him; he is not bound to le- 
wit; for this will comprehend the other two houſes, of which he is 
dat bound to levy a fine; and though the uſe of theſe two houſes which 
are not within the covenant ſhall be to the conuſor, yet he is not bound 
to levy a fine of them, for perhaps he is tenant in tail of them, and this 
vill dock the intail. Adjudged between Wilſon and Welſh, M. 12 Fac. 
N Roll. Abr. 424, 425 5 Vin. 133. Roll. Rep. 103. 117., 2. Bulft. 
3!7 But it appears by the two laſt mentioned reports, that the plain- 
tif declared that the defendant ſold four houſes, Ec. and the defen- 


Unt pleaded that he ſold but two, Cc. ſo that the plaintiff would 
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extend the covenant, and by conſequence the fine, to more than was 
comprehended in the covenant 321 

If che condition of an obligation be, that if he makes a good and abſe. 
lute in fee to the obligee of certain copyhold lands, then, & e if he after ſur. 
| renders it upon condition of payment of money, and the ſurrender i; 

reſented accordingly : this 1s not any performance of the condition, 

cauſe the aſſurance ought to be abſolute without a condition R. 
Abr. 425. 5 Vin. 133. 

So if a covenant be with a purchaſer to make a further aſſurance; if he 
makes an aſſurance upon condition, this is not any performance of the 
covenant. Ibid. ; 

If A in conſideration that B. at the requeſt of 4 would ſurrender « 
copyhold tenement, parcel of the manor of D to A in due form of law, 
according to the cuſtom of the manor, to the uſe of 4 and his heirs, 
aſſumes to B. to pay him twenty pounds in an action upon the caſe by 
B. againſt A. for the twenty pounds, if he avers the performance of 
the conſideration, that he after the requeſt of A. ſurrendered by a ſtraw 
to one J. &, a cuſtomary tenant of the ſaid manor, the ſaid tenement 
into the hands of the lord ef the faid manor, according to the cuſtom 
of the ſaid manor, to the uſe of the ſaid A. and his heirs, and yet the 
defendant A. had not paid the twenty pounds; this is not a good per- 
formance of the conſideration, which is a condition precedent, for Nei 
bound to make an effectual ſurrender to the uſe of A and his heirsat 
his own coſts ; and he has made a ſurrender here into the hands of a 
tenant of the manor, which is a good beginning of a ſurrender ; yet it 
is not a complete ſurrender till it is preſented in court, and he has taken 
upon him to make a perfect ſurrender ; and therefore he ought to pro- 
eure the tenant to preſent it at the conrt according to the cuſtom, and 
10 procure a court to perfect it, which does not appear to be done. 
For if a man be bound to make a feoffment to me upon a requeſt, if 
requeſt him to make a deed of feoffment with a letter of attorney to 
B. to make ivery to me, and he does it accordingly, this is a good be- 
ginning ; yet if livery is not made, this is a forfeiture of the condition. 
Ro Abr. 425. 5 Vin. 131. | 

If a man by indenture bargains ard ſells lands to another in ſee, and 
covenants /e make a roo ſufficient eſlate thereof before Chriflmas next to the 
wendee, and beſore Chriſtmas the vendor cauſes this deed to be inrolled ; 
yet this is not a good performance, for by the intention of the covenant 
ſome other aſſurance was to be made. And. 27. Bendl. 36. pl. 32. 

Leon. 1. 

: If A. covenants te make ſuch aſſurance of lands to B. as the counſel! of B 
ſhall dec ſe ; B. himſelf, though learned in law, cannot deviſe the aſ- 
ſurance, but it ought to be adviſed by ſome of his counſel ; for if the 
party himſelf might adviſe it, then it would be no plea 10 ſay, Quo4 
confi'um non debit adviſamentum. 5 Co. 19. b. Cro Eliz 207, 298. 

If 4: covenants with N. 70 aſſure certain Innds to B before a certain 
Any, at the cofts of B. A muſt notify 20 f. what manrer of conveyance 
he will make wiz. fine, feoffment, c. and his readineſs to do it, that B;. 
may know what coſts he is to tender. . Elis. 519. | 

The charges ought to precede the aſſurance, though it ovght firſt 10 
be declared what manner of afſurance ſhall be made. Orv. 157. 
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And where the covenant is to make a particular aſſurance, as a feoff. 


ment, Ec. A. muſt tender it. Cc. Flix. 517. It is all one where the 


i eral, and where particular. 5 Co. 22. 6. 

o— 200 lens 38 Elis. —— '0 5 ſuch aſſurance of all his 
lands in V. as S. ſhruld appoint, and S. the ſaid 22d _y appointed that 
he ſhould make a bargain and ſale of all his lands in V. and the ith 
September, 39 Elis. a bargain and ſale of all his lands in Y. was 
tendered ; and whether he wa bound to execute it, was a doubt. be- 
cauſe he might have other lands in V. 14th September 39 Elis. which 
he had not. Aljornatur, Cre. Eli. 660. eh | 

If 4. covenants with B. to make e reaſonable aſſurance to B in fee 
of ſuch lands, 1 to A and his heirs tæcenty ſbillings rent, per annum, 
as the counſel of B. ſhall advſe ; and after B. tenders to A a deed-poll, 
by which A. enfeoffs B. of the lands in fee, reſerving the ſaid rent to 
A. in fee: this is not ſuch reaſonable aſſurance to bind A. to ſeal, for 
this is a rent-ſeck, and the deed appertains to the feoffee, and then MX. 
without the deed cannot have any remedy for the rent. Roll. br. 423. 
Vin. 131i. | | | 

But if A. by indenture grants and ſells lands without livery or in- 
rolment to B. in fee, reſerving twenty ſhillings rent to him and his heirs, 


and covenants 70 paſs any other reaſonable aſſurance as the counſel of B. all 


adv. ſe; and after the counſel adviſes a feoffment by deed-poll, +: 
the ſaid rent in fee : this is a good aſſurance within the covenant, fo 
that 4. is bound to ſeal it; for then the reſervation does not depend 
only upon the deed- poll. but upon the indenture, which dire&s the uſe 


of the feoffment, by which 4. may recover the ſaid rent-ſeck with» 


out ſhewing the feoffment ; but the parties were ordered to make a new 
ſeoffment by indenture rendering the rem. But afterwards the parties 
could not agree, and ſo this judgment was given againſt the plaintiff, 
ſalicet, againſt their opinion before, becauſe the deed rendered was a 
deed-poll, which ſhould be after the execution thereof in the poſſeſſion 
of the plaintiff ; and then the defendant could not without the deed 
have his rent, not being able to prove the feoffment. Noll. Ahr. 423. 


If the condition of an obligation be, to make the obligee or his aſſien- 


as good a leaſe as counſel could adviſe; and after the obligee comes to the 
obligor and appoints him to make a leafe to J. S. he ought to make it 


accordingly, though no counſel adviſed it, but the obligee himſelf; 
ſor by the words it is not neceſſary to have the advice of counſel, but 


only that the leaſe ſhould be as good as counſel could adviſe. Per Cole 


contra Doddridge. Roll. Abr. 424. 5 Vin. 131... Roll. 373. 3 Bulft. 


170. Bride, 39, 40, &c. | 

If one be obliged 7» aſſure twenty acres of land, the acres ſhall be ac- 
counted according to the eſtimation of the country where the land lies, 
and not according to the meaſure limited by the ſtatute. Cyo. Fliz. 665. 
which was ſaid by Popham to have been reſolved by all the Juſtices. 
But there is a diverſity where the acres lie in an open field, and the par- 
ces are known by metes and bounds, and where they lie ia a great cloſe, 
and the number of the ſtatute-acres therein contained are certainly 
known, Poph. 55. Frets | | 


If A. covenants with B. to make ſuch aſſurance of all his lands at the 


cots of B. as B. or his counſel ſhall adviſe ; B. may require one aſſurance 
for another parcel, and another aſſurance for another parcel ; for being 
o de made at the coſts of B. it is no prejudice to 4. Cro. Elis 681. 
Mar 570. pl. 780. & 4 BS 
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But if the aſſurance is to be made at the cofts of the covenantgr ; if 20 
aſſurance of part only is required, he muſt make it, but then he is gif. 


charged from making any aſſurance of the reſidue. Cro, Els, 681, 


Moor 570. fl. 780. 

If the condition of an obligation be, that the obligor before Micharlng, 
ſhall make, &c. all and every reaſonable act and thing for aſſuring the mans 
of D. to J. S. and his heir,; and the obligee requeſts him generally 
to convey, the obligor muſt make an aſſurance; and if thereupon the 
obligor makes a ſeoffment, and if the obligee after requeſts a fine, the 
obligee muſt acknowledge it; and ſo upon every requeſt he ought to 
make ſeveral aſſurances. Telv. 44. Moor 682 

But if it had been to be deviſed 7 the obligee or his counſel, he 
ought to have ſhewed he had deviſed and required ſuch a partienlar 
feoffment or fine, c. Brownl. * 

If a man covenants to make further aſſurance, and to do any ad or a, 
&c. as ſhall be deviſed, &c. and a note of fine is tendered, and he is re. 
quired to acknowledge it before a judge of aſſine, he muſt acknowledge 
it, though no writ of covevant is depending; for he has covenanted lo 


do every act, and this note of a fine is an act, and whether it be well 


levied, or to no purpoſe, is not material. Cro. Fac. 251. Ba. 9 
becauſe the note is an act peremptory to a fine, and the writ of covenant 
may be ſued out after; and ſo it is an act for further aſſurance, though 
the writ of covenant is not depending. Moor 810. pl. 1096. 

If a man covenants /o make a jointure to bis wife, within one year aſur 
his marriage, of lands in England, of the yearly value of five bundrdd 
pounds, ultra reprizas, ſo as A. and B. counſellors ſhould deviſe and 
adviſe, he muſt give notice to A. and B. what lands he is determined to 
ſettle, and of what eſtate therein he is ſeiſed. Gadb. 338. 

Bur it was ſaid by Ley Chief Juſtice, that if a man is bound to nale 


ſuch aſſurance of land as J. S. ſhall adviſe, he is not bound to ſhew his 


evidence, but the obligee muſt ſeek it out at his peril; and ey N 
may adviſe conditionally, if he has a fee, ſuch an aſſurance; and if : 
tail, ſuch an aſſurance; and if a remainder over, then a recovery. 
Bid. But this is where the land is certainly named; for he — 
otherwiſe, where the land is not certainly named. 2 Roll. Rep. 333. 

But if the covenant be, to make à jointure, Fc. as the counſel of the core- 
nantee ſball deviſe, he muſt give notice to the covenantee what lands he 
is determined to ſettle, and he muſt inform his counſel. Godb, 33). 
2 Roll. Rep. 335: | . 

If a man undertakes 70 ſeal two inſlruments for the aſſurance of a rever- 
fron, according to two draughts between them before agreed upon, he muſt 
execute them without any tender, Lev. 

If an obligation be conditioned to ſeal and execute ſuch a releaſe 25 
ſhall ſatisfy the counſel of the obligee, the obligor muſt tender a releaſe 
to Say counſel of the obligee, to know whether it will ſatisfy him. 
2 Lev. 95. 

A. covenanted to make ſuch aſſurance to B. according to an agree. 
ment made between them as counſel ſhould direct and adviſe ; and 
whether this covenant ſhould not be taken according to the general in- 
cendment, and that thereſore the counſel of B. ſhould adviſe. 2. 3 


What 
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What ſhall be ſaid a Performance of a Comditton, and what 


a Forfetture. 


If the condition of a feoffment be to enfeoff J. S. if he enfeoffs J. S. 
and two others, this is no good performance, but the condition is broke. 
21 Af. 28. Bro. Condition 07. 5 Vin. 152. 5 

the condition be, that whereas B. has bound himſelf apprentice 

to the obligor for ſeven years; if the obligor retains, keeps and em- 
loys the Kid apprentice in his own houſe and ſervice, in the art of 
Largery, during the term, the obligation ſhall be void ; and after. the 
obligor ſends the apprentice in a voyage to the Eaſt- Indies, in the com- 
pany of other expert ſurgeons, the better to learn the ſaid art: this is 
2 breach of the condition ; though by the condition he is not reſtrained 
from ſending his apprentice into other places about his cures, yet he ought 
always to be of his houſhold, going and returning, and in his ſervice, 
and not put over to any other; for the 3 an apprentice to ano- 
ther, is a great truſt, for his diet, health, and ſafety: and generally, 
a man cannot compel his apprentice to go out of the realm, if it be not 
expreſsly agreed, or the nature, of the apprenticeſhip imports it; as if 
he be bound apprentice to a merchant-adyenturer, or ſailor. Roll. Abr. 


427, 428. 5 Vin. 152. | | 

If an obligation be conditional, that the obligar ſhall repair, ſuſtain 
and amend a meſſuage during his term, and leave it in ſufficient repairs 
at the end thereof, if the timber of a bakehouſe, part thereof, is ſo 
rotten that it cannot be repaired nor ſuſtained, if the obligor pulls it 
down, and builds it again, yet he cannot plead this in diſcharge of his 
obligation; for though the condition may be impoſſible, yet the obli- 
gation is good. Sav. 96, 97. 2 Leon. 189. 

If a man makes a ſeoffment in fee of lands in five counties, upon con- 
dition to re-aſſure : if the re-aſſurance-is made of the lands in four 
counties, but not in the fifth, the condition is broke for the lands in that 
county only. Moor 823. pl. 1112. | 

King Henry the Eighth granted lands to A. and his heirs, provided 
that he and they perpetuis uri temporibus invenirent & ſuſtinerent duos 
capellanos in ecleſia parochiali de W. ad orandum pro anima H. 8 his heirs 
and ſucceſſors, & ad celebranda divina ſervitia & curam animarum pa- 
rechianorum ; and A. conveyed the lands to B. and his heirs, who ap- 

inted two chaplains, one of which was not reſident, but neglected 
his duty ; this is a breach: for the eſtate was tied with the condition, 
into whoſe hands ſoever it came; and B. ought not only to have ſound 
chaplains, but alſo to have taken care that they had been ſuch as would 
have done their duty. Lit. Rep. 94, 105, 128, Ec. 

If a man leaſes for life, upon condition that the leſſee ſhall not do 
any waſte; and after the leſſee ſuffers the houſe to fall for want of 
covering and reparation, which is not any act of doing, bnt a permiſſion ; 
yet the condition is broke; for the words are, any waſte ; and ſuch 
waſte is within the ſtatute of Glouceſter, which ſpeaks of doing of waſte : 


and it ſecems, that the permiſſion of the houſe to fall, may 3 
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ſaid, a doing of waſte, which is a collateral thing; which is but 
as much as if he had ſaid, if he had diſinherited him. Sed 9. Ry 
r. 428. 2 Infl. 94 Ow. 92, 93. | e 
If a man leaſes land, upon condition that the leſſee ſhall not do waſte, 
and aſter a ſtranger does waſte; yet this is not any ſorfeiture, becauſe 
a condition ſhall be taken ſtrictly. Noll. Abr. 428. Leon. 64, 4 
Leon. 39. | WET 5 
So if — condition of an obligation be, that I ſhall not continue ſuch 
an action, and my attorney, without my privity, continues it: this is 
no breach. Gon, an $56. 2 Roll. Rep. 63. oF 
If a woman covenants not to do any act to diſcontinue or countermand 
an action, and aſter ſhe marries, per quod, Ac. this is a breach. Gon. 59. 
If the condition of an obligation be, that he ſhall not be aiding and 
aſſiſting to E. in any action to * proſecuted againſt J. the obligee; and 
after the obligor joins in a writ of error with E. and another againſt 
L. upon a judgment in treſpaſs againſt them three, which is apparently 
erroneous : this is not any. breach of the condition, for this is not pro- 
rly an action, but a ſuit io diſcharge of tortious Judgment, in which 
they ought all to join. Rl. Ah. 429. Heb. 304 Hut 40. | 
If a man makes a feoffment in fee, reſerving rent, upon condition 
that if the rent be behind, and no diftreſs to be found upon the pre- 
miſes, to re- enter: if the rent be behind, and ro diſtreſs but a cupboard 
in the houſe locked, ſo that the feoffor cannot come at it ; this is a for- 
ſeiture ; for when the place is not open to the diſtreſs, it is all one as 
if there had been no diſtreſs there. Roll. Abr. 428. 
A made a ſeoſſment in fee to the uſe of himſelf and his heirs, and 
21 H. 8. deviſed the uſe to B. his youngeſt ſon, and the heirs-male of 
his body, remainder to (. his eldeſt fon in fee, provided B. or any of 
his iſſue, ſhould not diſcontinue or alien, but bots to make a jointure 
ſor a wife; and B. after the ſtatute of 27 H. 8. leaſed for three lives, 
' purſuant to the ſaid ſtatute, and aſter levied a fine ſur conuſance de droit 
come ceo, & with proclamations to the uſe of himſelf and his wife, and 
the heirs-male of their two bodies, the remainder to himfelf in tail- 
male, the remainder to the right heir of A. This was a breach of the 
condition, for he might have made an indefeaſible jointure by fine ſur 
grant render: but by this fine the tail created by the deviſe is docked ; 
and if he had iſſue by a former wife, they ſhould not inherit. Leon. 
298 —Adjudged, becauſe other uſes are limited by the fine than what 
were before, wis. the fee js limited to the heirs of A. whereas it was 
before limited to C in fee. Sov. 76, 77. | | | 
If a man deviſes lands in tail, upon condition that the deviſee ſhall 
not give or grant the premiſes otherwiſe than by leaſe for any number 
of years, determinable upon the death of any three perſons to 6 named 
in the leaſes, and he Mer for one thouſand years, TM this is no breach, 
becauſe it determines by his death. Cro, Jac. 61, 62. Moor 772. 
pl. 1067. | | 
If there be a leſſee for years, upon condition not to deviſe it to any 
body but only to his ſons or daughters, and he deviſes it to a ſtranger, 
and dies, and his executor never conſents to the deviſee ; yet this is a 
forfeiture, becauſe he has done all that was in his power to paſs it by 
the will, and this puts it in the power of an executor to execute it. 
Roll. Ar, 28. 5 Vin. 155. 


And 
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And ſo it is a forfeiture if he deviſes to his executors, and they ac= 


cept the ſame only as executors. 3 Leon. 67. 4 Leon 5. ; 

So if ſuch. leſſee deviſes the term to his executors for payment of his 
debts (as it ſeems it is to be intended to make the deviſe — : though 
this deviſe is void, becauſe the law veſted it in him for the ſame cauſe, 
yet inaſmuch as he has done his endeavour to paſs it by the deviſe, this 
is a forfeiture Roll. Mr. 428, 429. 5 Vin. 155. | 

If a leſſee for years, upon condition not to alien without the aſſent of 
the lefſor, makes his executor, and deviſes it to him, and the executor 
enters generally, the teftator not being indebted to any body : this is a 
forfeiture of the condition. Roll. Abr. 429. 5 Vin. 155. Cre. Elis. 
815, 816. 4 Co. 119. 6. | 4 

If there be a grantee of a reverſion, upon condition not to grant it 
over to J. S. and he grants the reverſion to 7 S. by this deed: though 
the leſſee never attorns, yet this is a forfeiture, becauſe he has done 
his endeavour to grant it, and put it into the power of a ſtranger to 
perſect it. Roll. Abr. 429. 5 Vin. 158. 5 | 

If leffee for years covenants not to aſſign it, by which it may come to 

J. S. and obliges himſelf to perform covenants, and after he afſigns it 
to J. D. this — the condition, inaſmuch as by this means it may 
come to J. S. bil. | a 

If A. grants the next avoidance of a church to B. and C. and A. be- 
comes bound to C. in an obligation that he ſhall enjoy the ſaid preſent · 
ment without the claim of A. and after B. grants his intereſt to 4; and 
the church becoming void, A. offers to join with C. in the preſenting : 
this is a breach, though A. had a puiſne title to it after the obligation 
entered into. 4 Leon. 18. 17 hi 


By whom collateral Things conducive to the Performance of 
| Things limited ſhall be done. „ 


When a man is bound to do a thing, he ought to do all that which 
depends thereupon in the performance of the thing. 11 H. 4, 25. 6 
Roll. Abr. 422. 5 Vin. 129, | | 

If the condition be to levy a fine to the obligee, and it is not deter- 
mined at whoſe cofts it ſhall be done, it ſhall be at the coſts of him 
that ought to levy the fine, for this depends upon the other. hid. 

So in a caſe of a covenant, Styl. 280. 

Upon ſuch, a condition the obligor ought to ſue out a writ of a cove- 
nant in the name of the obligee, and the obligee is not bound to do it. 
11 H. 4. 25. 3. Roll. Abr. 422. | 

If the condition be to levy a fine upon warning, a warning by the 
ſheriff upon a writ of covenant is not ſufficient, (for perhaps he cannot 
know by this whether it be to levy a fine or other action); but it ought 
to be upon A the obligee himſelf. 11 H. 4. 18, Bro, Con- 
dition 39. Roll. Ar. 422. 5 Vin. 129. | 5 
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In what Caſes a collateral Thing is in Satisf aftion of a Cindiin 


| If a man be bound in twenty pounds to do a collateral act, as a fe. 
offment, or to be bound in a flatute, or to render a true account : there 
money, or any other thing given in ſatisfaction, is no performance of 
the condition. Co. 79. b. Roll. Abr. 455. But when the condition i; 
to pay money, 23 any collateral thing will be a ſatisfaction. 2 G. 
79. Co. Lit. 212.b. 3 Bulſt, 149. 5 Vin. 252. | 

A man bound in two bundred quarters of malt, upon condition to 
pay twenty pounds, a ring, or hel or other oollateral thing, is a fa 
tisfaQtion. 9 Co. 79. | 

So a feoffment- upon condition to pay Sy pounds, a collateral 
thing is a ſatisfaQtion. 9 Co. 79. Co. Lit. 212. 6. 

II a bond or feoffment is conditional for the payment of money to x 
a ftranger, he cannot accept a horſe, or other thing; in ſatisfaQion, 
becauſe in this caſe the condition is to be ſtrictly performed. Co. Li, 
r 

But if the condition be, that a ſtranger ſhall pay money to the ſe- 
offee or obligee, the ſooffee or obligee may receive an horſe, Cc. in 
ſatisfaction. id. 1 

An obligation was conditioned for the payment of ſeven pounds, at 
the birth of the firſt child of the obligee ; and whether a load of lime 
might be accepted in ſatisfaction before the birth of the firſt child, di- 
bitatur; but becauſe it was pleaded to have been accepted in a fſatis- 
faction of the bond, whereas it ought to have been pleaded in ſatisfac- 
tion of the ſum mentioned in the condition of the bond, it was adjudged 
the plea was naught. Cro Jac. 254. Vide Yelv. 192. Bulft, 66, 6). 
Brownl. 109, 110. | | 

A man bound in twenty quarters of grain, conditional to pay five 
quarters, money, or other collateral things, is not a ſatisfaQion, becauſe 
of the — comma. | 

But otherwiſe it is in a contract without deed. 9 Co. 79; 


' WE 
If the condition be to pay a leſs ſum at a day; if the obligee agree 
25 or other thing in ſatisfaction, yet if he re- 


fuſes it, the obligor ought to pay the ſmall ſum at the day, otherwiſe 
he has forfeited the obligation; for the agreement by parol without 
acceptance, cannot alter the agreement by deed before. 19 Ed. 4. 1. 
4. 2. Bro. Condition 161. 

So if the condition be to erect an houſe of ſuch length, tc. he can- 
not plead another agreement in another manner in ſatisfaQion thereof, 
unleſs it be by deed. 19 E. 4. 2 b. Cre. Elis. 193, 304. 

So if the condition be to pay a ſmall ſum at D. at ſuch a day; an 
agreement to pay at another place (or at another day) without accep- 
tance, is not a diſcharge, 19 Ed. 4. 1. 6. | | 

So if a _ be to be done by implication of law to the perſon of 

e obligee appoints him to do it at a place in certain; yet 


if the perſon be not there to accept it, it is not diſcharged, but the other 
ought to ſeek him. 19 E. 4. 1. 3. Bro. Condition 161. 
a condition of an obligation be to pay ten pounds at a day to P. if 


the obligee accepts it at an another place, it is a good performance with- 
out 
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deed. 41 Ed. z. 25. Bro. Condition 21, 31. Bro. Debt 43. 46 
24 3. 29. pf Fell Ar, 456. 5 Vin. 253. | 

80 if the defeaſance of a ſtatute be to pay to D. ſo much rent. 46 
Ed. 3. 4. Bro. Defeaſance 14- Fitz. Audita Querela 1. 

If a condition be to pay a rent to the obligee ; an agreement to- 
to his bailiff, who refuſes, is no plea without deed. Dubitatur, ꝙ H. 

. 29. 5. mb CEN 
: If the condition of an obligation be to pay ten pounds at a day ; if 
at the day of payment he enters into another obligation to the ſame ob. 
ligee for the ſame ſum as the firſt was, and this with a ſurety, which 
was more than was done in the other, yet this is not any diſc rge of 
the firſt obligation, becauſe it is but a thing in action, and no preſent 
ſatisfaction Roll. Ar. 470. Hob. 94. 5 Vin. 28). 

If a man be bound in twenty pounds and a ſtatute, and he makes an 
obligation to him for it, and he accepts it: this is not any ſatisfaction 
becauſe the ſtatute is of greater advantage than the obligation. 12 H. 
4. 23. b. Roll. Abr. 450. 5 Vin. 267, - 

if the condition of an obligation be to pay twenty five ponnds at 
Michaelmas, and the obligor leaſes land to the obligee, rendering thir- 
ty-nine pounds rent at the ſaid feaſt of St. Michael; and after before 
the ſaid day of payment, concordatum & agreatum fuit, that the ſaid 
obligee, being the leſſee, ſhould retain twenty-five pounds of the ſaid 
rent, in ſatisfaction of the ſaid obligation, and for the reſidue of the 
rent, that he ſhould remain anſwerable to the obligor ; and after at the 


ſaid day, becauſe of the ſaid agreement, the obligor does not pay the 


twenty-five pounds, this obligation is forfeited : for this agreement can- 


not be any diſcharge of the obligation, inaſmuch as the rent at the time 


of agreement made was not due. Roll. Abr. 470. 5 Vin. 287. 


If the condition of an obligation be to pay ten pounds at a day, which | 


is not paid at the day, but after the day the obligee accepts a ſtatute- 
ſtaple, from the obligor for the ſame debt, in full ſatisfaQion of the 
obligation, yet this is not any ſatisfaction; for though the ſtatute be a 
matter of record, and higher than the obligation, yet the obligation 
remains in force, and the obligee has his election to ſue the one or the 
other. 6 Co 44. 3. Vide Cro. Fac. 579. | 

If a condition be, that a ſtranger ſhall enfeoff the obligee of land, 
which the ſtranger tenders, and he. refuſes to accept, but by his com- 
mand he enfeoffs another: this a good performance, without deed. 42 
Ed. 4. 23. Bro. Condition 24. | 

If the defeaſance of a ſtatute be to pay ten pounds rent at a day; it is 
2 good performance without deed, that he paid part of the expences 
of one of the. conuſees, and the reſidue for the reparations of the 
houſes, (which he himſelf was not bound to repair) by the command of 
the conuſee. +46 Ed. 3. 33. b. Bro Condition 32. Audita Querela 6. 

If a leaſe be made by deed, rendering rent upon condition; it is a 
ood performance, that by accord that the rent ſhould be recoupe: 
or the table of the leſſor. 47 Ed. 3. 33. b. Bro. Condition 228. Co- 


venant. 1 a 


If I deliver money to another without deed to my uſe, and make a 


defeaſance by deed to pay a leſs ſum: if 1 accept corn in ſatisfaQion 
without deed, this is not any diſcharge. Contra 18 Ed. 3. 39. b., Roll. 
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If the obligee accepts the thing to be done after the condition i; 
broke ; yet this is not a diſcharge of the obligation without deed. 
46 Ed. 3. 296. 47 Ed. 14. Contra. 18 Ed. 8.55 b. Bulſt. 39. 

If the condition be to ſtand to an award to be made upon ſuch a day; 


if at the day no award is made, but the arbitrators, by aſſent of parties, 


appoint another day to it, and make it it at a day, yet he is not bound 
to perform it. 43 Ed. 3. 9. Fitz. Barre 224. my 
If « grantee of an annuity, pro conſil o impendendo, promiſes the gran. 


tor to come to a certain place at a certain day to give him counſel ; if 


he does not come at the day there, yet the condition is not broke, far 


he is not bound by the condition to go there, and this cannot alter it. 


21 Ed. 3.7. b. Roll. Abr. 457. 5 Vin. 254. 

If the condition of an obligation be to pay one hundred marks at x 
day, and at the day the obligor and obligee account together at ano- 
ther place, and becauſe the obligee owes to the obligor twenty pounds 
by another contract, the obligee allows the twenty rr in payment 
of the one hundred marks: this is a good ſatisfaction of the condition, for 
this is all one as if the obligor had paid the obligee, and he had 
repaid him. This is a payment by way of retainer. Roll. Abr. 471. 
Co. Lit. 213. 5 Vin. 288. | 

If the obligee andobligor, before the day of payment of the money 
to be paid by the condition, agree -together, that the obligor ſhall do 
ſeveral particular things, as, amongſt other things, to aſſign his interet 
in the form of the cuſtoms of French wines, and he pleads, that he did 
all in particular, 2 how, and it appears to the court that he 
could not by law aſſign his intereſt in the ſaid cuſtoms, being m 
covenant only ; though the obligee had enjoyed them accordingly. yet 
this is not any diſcharge of the obligation, inafmuch as this 1s hke an 
accord; ſo that all ought to be performed. otherwiſe it is not good, 
becauſe the obligee has not any remedy for that which is not performed. 
Roll. Abr. 471. Os Car. 193. 5 Vin. 288. | 

If an obligation or feoffment be conditioned for the payment of mo- 
ney at a certain time and place; a lefſer ſum cannot Be paid at the 
time and place in ſatisfaction thereof, becauſe it is apparent that a leſ- 
ſer ſum of money cannot be a ſatisfaction of z greater. Co. Lit. 212.6. 
5 Co. 117, a. Moor 47, G67". | 

But if the obligee or ſeoffee accepts a lefſer ſum before the day, or 
at another place; this is a good ſatisſaction. Co. Lit. 212. 4. 

Or if the obligee or ſeoffee at the day receives part, and thereof 
makes an acquittance in full ſati, ſaction of the whole; this is ſuſhci- 
ent, e e the deed amounts to an acquittance of the whole. Cz. 
Lit. 212. 6. | 

If the condition of an obligation be to pay twent ds at a day, 
and a ſtranger ſurrenders a — to * 8 of — in fa- 
tisſaction of the twenty pounds, which the obligee accepts; this is a 
good ſatisfaction and e of the obligation. Roll, Ar. 471. Cre. 


Eliz. 541. 5 Vin. 297. * 
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What will excuſe the Per formance of a Condition. 
Y As of God. 


If a tlie, which was poſſible at the making thereof, becomes 


1 bl the act of God, the obligation is diſcharged. Roll. Abr. 
_ * Lit. 206. a. 5 Vin. 228, 235. 


As if a man has liberty to perform a condition till a certain day; if 


; becomes impoſſible by the death of any perſon before the day, 
3 is ſabed. Dubitatur, 14 Ed. 4. 3. Bro. Condition 1. 
Rell. Abr. 451. 5 Vin. 235. 1 | 

If a man be let to mainprize, it is a oy plea at the day when the 
manucaptors ought to have the body, Oc. for the manucaptors to ſay, 
that he who was to let to mainprize was dead before the day, ſo that they 
could not have his body at the day. 21 Ed 4 70. b. Curia, contra 21 


Ed. z. 51. b. ſcilicet, that this cannot be averred by the manucaptors ; 


but it ought to come in by return of the ſheriff, upon a capias againſt 
him and the manucaptors. Roll. Ar. 449. 451. 

But it is clear by theſe books, that his death excuſes the manucaptors. 
Bid and Cro. Eliz. 199. 2 Leon 101. 1 

If A agrees with B. to give him eight marks to ſerve him three years, 
and becauſe he has not the money ready, in ſurety of payment he en- 
feoffs him of land in fee, upon condition to continue till the eight 
marks are paid, Ec. and after A. dies within three weeks after this agree- 
ment, yet his death ſhall not excuſe the payment of the eight marks ; 
for the heir cannot enter before payment thereof, or railing thereof 
out of the land. 21 Ed. 3. 11. b. 21 . pl. 18 Fitz. Af. 102. 
Bro. Condition 106. Bro. Aſiſe 229. Roll. Abr. 449. 5 Vin. 228. 

If A. recovers a debt againſt B. in banco, and B. brings a writ of er- 
ror, and finds manucaptors to proſecute with effeR, and after dies be- 
fore the return of the writ : this act of God will excuſe the manucap- 
tors. Roll. Abr. 449, 450. 5 Vin. 229. Roll. Rep. 329. | 

If a man becomes bail for another in an action, and after the plain- 


tiff recovers againſt the principal, and the capias againſt him is return- 


ed non eft inventus, and this is filed, and after the principal dies beſore 
any /cire facias uſed againſt the bail; yet this ſhall nor excuſe the bail, 
inaſmuch as he died after the capias returned and filed, (yet it ſeems, 


that after this, and before the return of the ſcire facias, the bail is ex- 


cuſed de gratia, by bringing him in.) Roll. Ar. 450. 5 Vin. 229. 


But it had been otherwiſe if he had died before a capias returned or 


filed. Ibid. | 
If a man covenants to do a thing certain before a certain time 
though it becomes impoſſible by the act of God, this ſhall not excuſe 
him, inaſmuch as he has bound himſelf preciſely to do it. [bid. 5 Vin. 
229. | 
If a man for a certain conſideration given by A. aſſumes to deliver to 
A. certain goods in London : though he aſter puts the goods in a boat 
to carry to — accordingly, — 
by the violence of the tempeſt and water, ye. this ſhall not excuſe him 
in an action upon the caſe upon his promiſe. 161d. * 


in going, the boat was overturned 
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If a man covenants to build an-houſe before ſuch a day, and after. 
the plague is there before the day, and continues there till after the 
day: this ſhall excnſe him from the breach of covenant for the not do- 
ing thereof before the day; for the law will not compel a man ta vey. 
ture his life for it, but he may do it after. Roll. Abr. 450. 5 Vin. 229. 

If the condition conſiſts of two parts in the disjunctive, in which the 
party has an election which of them to perform, and beth poſſible at 
the time of making the condition, and one becomes impoſſible after- 
wards by the act of God: this ſhall excuſe the performance of that 
and the other alſo, for otherwife his election ſhould be taken away 

the act of God. 5 Co. 22. The condition 2 0 if B. ſhould 

ien his wiſe's lands, if then he purchaſed other lands of as great value 
to his wife and her heirs, or ſhould leave her the value by his will, 
then the bond ſhould be void; and he aliened his wife's lands, and 
before any purchaſe made the wife died, living B. Cro. Elia. 398. 

If a condition conſiſts of two parts, of which one was not 
at the making of the condition to be performed, he ought to perform 
the other. 21 Ed. 3 30. 5 Co. 22. E. Elix. 780. 

As if the condition be to enfeoff J. S. or his heirs, when he comes to 
ſuch a place: he is bound to enfeoft J. S. when he comes, becauſe the 
other is not poſſible, for he cannot have heir during his life, and fo 
he had not any election. Vid. f 

If the condition of an obligation be to make an aſſurance of certain 
land to the obligee and his heirs, and after the obligee dies, yet he 
ought to make the aſſurance to his heir, for this copulative, and his 
heirs, ſhall have the ſignification of a disjunctive. Noll. Abr. 450. 
Brownl. 72. Palm. 552, 553. Pon. 180. | 

If the condition of an © 2 be to enfeoff two before ſuch a day, 
and one dies before the day, yet he ought to enfeoff the other. Roll, 
Abr. 451. NM. Bendl. 35. | | 

If the condition of an obligation be, that whereas a marriage is in- 
tended between A. and B. if the ſaid marriage takes effect. and if B. 
the wife ſurvives A. and does not receive three hundred pou ds o 4 
by his will, or by the cuſtom of London, within three months after the 

＋ death of A. that then if the obligor pays to B. or her executors five 
hundred pounds within fix months after, the obligation ſha!l be void: 
and after the marriage takes effect, and B. ſurvives A and dies within 
three months, without receiving any thing of the ſaid three hundred 
unds by the will of 4. or by the cuſtom of London ; the death of 
. within the three months ſhall not excuſe the obligor from paying 
the five hundred pounds to the executors of B. becauſe it is not any dis- 
junctive condition, of which the obligor has any election to do the one of 
the other, But the condition is, that if a ſtranger pays ſo much with- 
in a time, that he himſelf will pay another ſum ; ſo that the death of 
the pany who is to receive from the ſtranger ſhall not excuſe the ob- 
ligor. oll. Abr. 451- 5 Vin. 430, 431. =. Fon 171. Palm. 517, 
516, 3 contra. And it was ſaid, that there was no difference 
when the election is in a ſtranger, or in the obligor. 

If 4 enters into a bond to B. conditioned, that C. ſhall perform an 
award to be made between Þ and C and it is awarded that C. ſhall 
pay to B ten pounds at Michaelmas and ten pounds at Lady-day, and 
C. pays the ten pounds at Michaelmas, and dies before Lady-day ; yet 
becauſe the ſum awarded is a duty, it is as if the condition of a bond had 
| | been 
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been for the payment of the money, and if not paid, the bond is for- 
ſeited. 2 Leon. 155. Cro. Els. 10. | a 
But if the condition of an obligation be, that the obligor ſhall enfeoff 
the obligee at ſuch a day, and before the day the obligor dies, and 
the land deſcends to his heir, the condition is become impoſſible by the 
act of God, and the performance thereof excuſed. 3 Leon. 155, 
If the condition be to enfeoff J. S. within a certain time, if J. S. dies 
before the time be paſſed, the obligation is 1 8 H. 4. 14. 
If two beenfeofted to reinfeoff, and one dies, the ſurvivor ought to 
rm it, and may. 41 Ed. 3 17. 6. 2 C 79. 27 5 
But if the feoffee to reinfeoff dies before the ſeoffment, the condition 
is broke, for he is to perform it, and ought to do it during his life. 


g 80 2 the condition had been, that the feoffee, or his heirs, ſhould 
reinſeof, and he dies, his heir may perform it. 2 Co. 79. | 
If A. binds himſelf r to B. for ſeven years, and B. enters 
into a bond to A. conditioned to pay A. his executors or aſſigns, ten 
nds at the time of the end or determination of his apprenticeſhip; 
and A. ſerves fix years, and then dies, the money ſhall not be paid to hi 


executor. Brownl. 97. 


2. Alle of the Parties. 


If a condition be to enfeoff the obligee ; though the obligee diſſeiſes Acts of him 
him of the land, yet this does not excuſe the performance of the con- who is to 
dition, for he may re-enter and perform it notwithſtanding. 2 Co. 59. cr * 
8 Co. 92. : 

If the condition of an _ be, that the obligor ſhall enfeoff the 
obligee of the land before ſuch a day, and after before the day the 
obligee difſeiſes the obligor, and keeps it with force till after the day, 
ſo that the obligor cannot enter: this will excuſe the performance of 
the condition. 8 Co. 92, Co. Lit. 206. 

If a leaſe be made upon a condition that the leſſee ſhall not permit or 
harbour any whore within the houſe to him let, and if he ſuffers ſuch 
2 woman to ſtay there for ſix weeks after warning, c. it ſhall be law- 
ful for the leſſor to enter; and after the leſſee ſuffers a woman to be 
there, and warning is given him by the leſſor: although after the leſſor 
commands the woman to ſtay there fix weeks, yet this ſhall not excuſe 
the performance of the condition, becauſe the leſſor did not do any act; 
and notwithſtanding the command, the leſſee might have removed her. 
35 H. 6. Barr. 162. 8 Co. 91. 6. 

But in the ſaid caſe, if the leſſor ouſts the leſſee, and with force, and 
againſt the will of the leſſee, puts in the woman, and violently makes 
her ſtay there with ſorce, againſt the will of the leſſee, for fix weeks: 
this ſhall excuſe the performance of the condition. 35 H, 6. Barr. 
162. 8 Co. 92. 4. | 

If a bond be conditioned to procure a marriage between the obli 
and B. before a certain day, and before the day the obligee calls Ba 
whore, and tells her, If he marries her he will tie her to a poſt ; by rea- 
ſon whereof the obligor could not procure B. to marry him: this will 
excuſe the non-performance, but then it muſt be ſhewed in pleading, 
that the obligor did what he could to procure her to marry, G. Cro. 


Eliz. 694. 
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If a man be bound to build a houſe, Ac. he is excuſed if the obligee 
will not ſuffer him to build it; for he cannot come upon the land 
without his will. Roll. Abr. 453. 5 Vin. 244. 

If a condition be to repair an houfe ; he is excuſed thereof, if a ſtran 
by the command of the obligee himſelf difturbs him, and will not ſuf. 
fer him to do it. Roll. Abr. 453. 5 Vin. 244. 

If a condition be to ere& a mill, and after he comes to the obſj 
and ſays all is ready for the erecting thereof, and demands of him w 


he ſhall come with the mill to ere ir : if the 1” ſays he will not have 
II. 


the mill, and entirely diſcharges him of the mill. this ſhall excuſe him 
of the performance. Roll. Ar. 453, 454. 5 Vin. 244. 

If two are bound in a ftatute, with a defeaſance that they two ſhall 
make ſuch aſſurance as ſhall be deviſed, Ec. if an aſſurance be ten. 
dered to one, and he refuſes to ſeal it, the condition is broke for both 
for he need not requeſt both at one time. Noll. Ar. 454. Cre. Eli, 
655. 5 Vin. 245. | 

f A. is bound to B. that 7. & ſhall marry F. G before ſuch a day, 
and before the day B. marries her : he ſhall take no advantage of the 


condition, beeauſe by this means it could not be performed. Co. lit 


206. 5. 
If a man makes a feoffment in mortgage, upon condition to be void 


upon payment of money by the feoffor, Ic. to the ſeoffee at a day: if 


at the day the feoffee is out of the realm, the feoffor is not bound 
to ſeek him, or to go out of the realm to him; and therefore, becauſe 
the ſeoffee is the cauſe that the feoffor cannot tender the money, the 
feoffor may enter into the land as if duly tendered. Cs. Lit. 210. 6. 

If A leaſes to B. for years, upon condition that if B. pays money to 
A. or his heirs at a day, that B. ſhall have the fee; and before the day, 
A. is attainted of treaſon, and executed: now though the coffflition be- 
came impoſſible by the act and offence of A. yet B. ſhall not have a ſee, 
becauſe a precedent condition to increaſe an eſtate muſt be performed, 
and if it becomes impoſſible; no eſtate ſhall. rife. Co. Lit. 218. 4. 

A. entered into a bond to B. conditioned to ſave B. harmleſs from 2 
bond made to C. for payment of one hundred pounds at a day and place, 
and, at the day of payment A. was going to the place to pay it, and 
B. by covin caufed A. to be impriſoned till after Ga ſet, to the intent 
the one hundred pounds ſhould not be paid This being pleaded to an 
action of debt upon the bond, it was adjudged upon demurrer that ſuch 
a bare ſurmiſe was no bar. Co. Fliz. 672. 

If the King grants a reverſion in tail, upon condition that if the 
grantee pays twenty ſhillings at the receipt of the exchequer, Cc th: 
grantee ſhall have a fee: if afterwards the King, under his great ſea], 


_ refuſes to receive the money, yet if the grantee tenders it at the receipt 


of the exchequer, he ſhall gain a fee ; for the King by no means can 
countermand or hinder the increaſe of the eſtate in ſuch caſe. 8 G. 

76.5. 2 Brownl, 252. | | 
If the condition of an obligation be, that the obligor ſhall pay ten 
pourds to the obligee, which is for the rent of certain land, and the 
obligee enters upon the land. and ſo ſuſpends the rent, yet this ſhall not 
excuſe the payment; ſor this is but a recital that it was for the rent, and 
not material, Hob. 130. So if by pleading it had been applied to the 
leaſe, Cc. , | 
| 
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If the condition be to do a collateral act, and not to pay money, which 
is the nature of the principal ;f the obligee refuſes it at the day 
this diſcharges the whole obligation. Roll. Abr. 455. Co. Lit. 207, 

Vin. 248. : DIRT GY AE Fe 

If the endes of an gp hn be, that the obligor, being a par- 
ſon, ſhould refign to the obligee within a certain time, for a certain 

fion, as they thould agree : the obligee ought. to agree for the pen- 

hos, and bedr a deed thereof to the obligor before he is bound to 
reſign. Noll. Ar. 8 / ( r 
I an annuity is granted till he 1s promoted to a benefice by the gran- 
tor: if the grantee after accepts a benefice from another, and aſter the 
grantor pr him a preſentation to his benefice, and he refuſes, the 
annuity is determined, 17 Ed. 3. 11. Dubitatur, Roll. Abr. 458. 5 
Vin. 257. 5 3 

| Where a rent is to be paid upon condition at a certain day, he can- 
not waa Yap the condition broke before a demand of the rent. Co. 
Lit. 201. l. . n 

And the demand ought to be at the day, and it is not ſufficient after. 
Contra, 20 H. 6. zo, 31. Roll. Ar. 458. 5 Vin. 257. | 

Where a rent is reſerved to be paid upon condition at a certain day, 
the leſſor ought to demand it at the day, otherwiſe the performance of 
the condition is ſaved, althoꝰ the lefſee was not there ready. Contra, 4 
H. 6.9. Kol. Abr. 458. 5 Vin. 258. „ pl 12 

If the condition of an obligation be to pay a ſum at a certain day, 
the obligor ought to tender it without any demand. 20 H. 6. 30. 2 
Ed 4. 3. b. 8 Ed. 4. 1. Roll. Abr. 458. 5 Vin. 258. | 

If Tam bound to be attendant upon you at all times when you come 
to your manor of D. I ſhall be bound to take notice hen you come to 
your manor of D. at my peril, without any notice given by you. 8 Ed. 

4. 1. 5. Fits. Arbitrament 15. Roll. Abr. 458. 5 Vin. 258. 

If the condition of an obligation be, to ſtand to the award of J. S. 
fc. who awards a certain thing to be done to another at a day, he 
ought to perform it at his peril, without any notice given by any other. 

8 Ed 4.1. Kull. Abr. 458. 5 Vin. 258 J | 

A. made a deed of LA of lands in ſeveral counties, dated the 2 
15th of October. 4 Mar. upon condition the feoffee ſhould reinfeoff him 4 
of the lands within twenty days after the date of the deed; and yet WW 
becauſe AJ. made his feoffment but of part within the twenty days, it 
was held the condition was not broke, though' all was not re-conveyed 
within the twenty days, according to the letter of the condition, which 
15 entire ; for it was the fault of A. that it was not conveyed, without | 
which it could not be re- conveyed. Hob, 24. | | 

If the condition be, that the fon of the obligor ſhall ſerve the obligee Ads of the 
for ſeven years: if he renders his ſon, and the obligee refuſes, it is no oblig 
forfeiture. Roll. Ar. 455. 5 Vin 250. Er | 

Where the condition 1s to deliver a releaſe to the obligee, it is not * 
enough to ſay, That it was written and wax affixed to it, and that he 
was ready to ſeal and deliver it, but that the obligee refuſed to accept 
it; for he ought to have done all that he could, and he might have 
ſealed it notwithſtanding, 2 Roll. Rep. 238. 

If A. is obliged to 1 and the condition is, that the ſon of A ſhall 
ſerve B for ſeven years: if B, takes him, and after within the term- 
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commands him to be gone from him, the obligation is not forfeited 
22 Ed. 4. 26. Rol. Abr. 455. 5 Vin. 250. | „ 
If the condition of a bond be, that the obligee ſhall peaceab] enjoy 
certain copyhold land without the interruption of any, and after the 
lord enters for a forfeiture by non-payment of the rent according to the 
cuſtom, yet the obligation is not forfeited, for this was the negleR of the 
obligee himſelf Abr. 455 5 Vin. 250. WR 
Adds of both If the obligor pays part of a ſmall ſum contained in the condition at 
obligor and the day, without any mention of the reſt, yet the whole obligation is 
obligee, feited. Roll, Abr. 455. .5 Vin. 251. SE 
If the condition be, that he ſhall rot diurb the obligee in certain 
land leaſed to him; yet if he ſurrenders to the obligor, this is a good 
diſcharge of the obligation. Ibid. | 
HA , lands ty) B. for ſeventeen years, and after B enters into an 
obligation to A. conditioned to pay an annual rent to C for the term of 
ſeventeen years, if C. lives ſa long; and the ſaid B. or his afligns, or 
any claiming under him, ſhall or may ſo long enjoy the ſaid wy and 
B. aſter ſurrenders to A. yet he muſt continue the payment of the rent, 
becauſe merely collateral, and to be made to a ſtranger. Popb. 39, 40. 
O. Elis. 313. Owen 2 Moor 597. pl. 815. | 
But if the condition had been, that C. during the term ſhould hold 
part without the interruption of B. or his aſſigns; if after the ſurrender 
A. had interrupted him, B ſhould not have forfeited his bond, for 
that the obligee ſhould not take advantage of his own act. Peph. 40. 
Owen 304. Cro. Fl &. 313. 
Where want If A. in conſideration of ten pounds given to him by B. aſſumes to pay 
— will twenty pounds when ſuch a ſhip, which was ready to go from D. to 
Hamburgh beyond the ſeas, ſhould go from D. to Hamburgh, and re. 
turn to the ſame place, ſcilicet, to We aforeſaid : he ought to pay the 
twenty pounds upon the return of the ſhip, without any notice given 
by the obligee, for he has taken upon himſelf to pay it at his peril upon 
the return of it. Rol. Ar 469. 5 Vin. 284. 
If A. promiſes B. in conſideration that B will permit A. and C to 
enjoy a tavern in Sturbridge-fair, during the fair, to pay to B. ten 
unds for the uſe of the tavern; and alſo that before the end of the 
kur he ſhall pay all ſuch money as B: ſhall diſhurſe for wine and beer for 
the ſaid 4. and C during the fair aforeſaid, to be expended in the ſaid 
tavern. In an action upon this promiſe, after the end of the fair, iſ 
the plaintiff does not aver, that he gave notice before the end of the 
fair how. much he had diſburſed for wine and beer for them to be there 
expended, this is not good ; though he avers how much he diſburſed for 
it: and a demand thereof aſter the fair is not ſufficient ; ſor 4 could 
not know how much he had diſburſed without notice, and notice thereof 
after the ſair is not ſufficient, inaſmuch as it is to be paid for by 4 
Quring the fair. Ru. Abr. 460. 470, Styl. 172. 5 Vin: 284. 
If. A. and B agree and promiſe to marry one with another, and af- 
ter B. the man promiſes 4 in conſideration that ſhe will diſengage him 
of his ſaid promiſe, he will give her one thouſand pounds, In an aQi- 
on by A. againſt B for one thouſand pounds, if A. «avers, that ſhe af er 
the ſame day exoneravit ipſum {anglice, did diſengage) of his ſaid pro- 
miſe, and yet he has not paid the one thouſand pounds; this is a good 


averment of the performance of the promiſe, without alledging any no- 
| tice 
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| ſolutely : and divers times, in ſuch caſe, it is not 


tice given to B. of the diſengagement ; for it ſhall be intended prima facie 
that this diſengagement was made to B. himſelf, and not in the abſence 
of B for it ſhall be a full diſengag ment made to the perſon of B. ſo 
that he ſhould have his liberty to marry any other. Rol. Ar. 470 


E OT 
9015 Fer by a Sends, that if the Will leave her father's hoirſe, 
and come to his kbuſe, that he Wilt tharty Her: in an ation by B. 
againſt J upon this premiſe, if ſhe avers, that ſhe has left the bout 
F bet father, and comes to the houfe of A. and there obtulir ts i | 
him, and yet the f4id 4 did not marfy her this is a gobd averimer 
that B had notice thereof; for By the obtulir to marry the defendant; 
is intended that He 95r21it herſelf to the perſon of the defendant him- 
ſelf, inaſtndch as this is 4 perſonal act 3 done between thehd. Rot}; 
Abr. 470. Styl 263, 273. 5 Vin, 285. 1 75 
17 and B. le 2 fine to the 1 4 in fee, if B. does me pa ten 
ſhillings to A. at chaelmas after, and if he does pay, then it ſhall be 
to the uſe of A, for life. and after to F. in fee, and after B. dies beſoré 
Michaelmas: the heir of B. ought to take notice of this condition at his 
peril ; ſo that if he does not * 2 ten ſhillings at Michaelmas, A. 
ſhall have the land abſolutely in fee, for A. is not bound to give him 
notice, nor is any other appointed by the law to give notice in this cafe, 
and therefore he ought to take notice thereof dt his peril ; for he is as 
privy in the law to the eſtate limited by the fine and indenture of ufes 
as the anceſtor himſelf, and the anceſtor had power to give the land ab- 
known who is heir, 
Rell. Abr. 469. 5 Vin. 284. | 


If a thing be to be perforined by a condition, which cannot be performed Where b- 
withont the preſence of the obligee ; there his abſence ſhall excuſe the ſence will 


performance. 12 H. 4, 23. b. Roll Abr. 457. 3 

If a condition be to make a feoffment to the obligee ; if the obligee 
be not preſent at the time, the perſormance is exeuſed Jbid. 

If rent be reſerved to be paid at a certain day, upon condition : if 
the lefſee be ready at the day, and none comes for the leſſor, this will 
excuſe the performance of the condition (and here the lefſor ought to 
demand). Contra, 4. H. 6. 9 Bro. Entry Congeable 39 | | 

As if the condition be to enter into a ſtatute to the obligee: if the 
obligee be abſent at the day, yet becauſe it may be perfotmed in his 
abſence, he ought to do it. 12 H. 4. 23. b. otherwiſe e contra, 12 H. 
4.24. 5. Roll. Abr. 457. ä | 2 

If a condition be to take an eſtate to himſelf for life, remainder to 
another, who is privy to the condition, and is to have benefit by the 
obligation at a certain day : though he in remainder be not there at 
the day, yer it is forfeited i it is not taken accordingly ; for this may be 
performed notwithſtanding his abſence. 40 F4. 3. 12. Rell Air. 457- 

But in this caſe if the condition had been alſo, that he in remainder 
ſhould be preſent at the day, his abſence would excufe the performance 
of the condition, /cilicet, of the taking of the remainder, and of rhe 
leſſee to himſelf alſo, Contra, 40 Ed. 312. Roll. Abr. 458, 5 
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3. As a Stranger. 


A. and B. ſubmit themſelves to the award of C. and A enters into 
an obligation to C. to ſtand to the award, and ſo B, alſo, and C award; 
A. to pay ten ſhillings. to B. who tenders it, and B. refuſes ; the obli. 

or is excuſed, becauſe B. is not a mere ſtranger, but privy, and ſo 
is the obligee. 22 Ed. 4. 25. 5. Bro. Condition 182. Bro. Arbitra- 
ment 41. Roll. Abr. 452. 5 Vin. 239. 1 

So if a recognizance, bond, c. is made to A. to the uſe of B. con- 
ditioned to pay money, Cc. to B. and B. reſuſes, Ic. Cro. Eliz. 155, 
Cro. Tac. 14. =p ey 

but if the condition be, that the ſon of the obligor ſhall marry the 

daughter of the obligee, if the daughter o the obligee refuſes the ſon, 

et the condition is ſorfeited, for the daughter is a mere ſtranger, and 
the obligor has taken upon him that his ſon ſhall marry her. Bro. Cu- 
dition 182. Perk F. 756. 5 Vin. 239. . 

So if the condition be to enfeoff a ſtranger, who refuſes, yet the con. 
dition is forfeited. Roll. Ar. 452. 5 Vin. 239. This is where he 
a mere ſtranger. Co. Lit. 209. a. Hut. 48. Winch. 30. Butit is other- 
wiſe voy it is made to the obligee, or any other for his benefit. Cy, 
Lit. 209. 6. 

Ka. where the condition is, that a ſtranger ſhall enfeoff a ſtranger, 


Co. Lit. -” | | 

If yes a feoffment upon condition to enfeoff a ſtranger z if the 
ſtranger reſuſes, yet the condition is broke ; becauſe the intent was not 
that the feoffee ſhould retain it. Roll. Ar. 452. 5 Vin. 239. Co. Li, 
209. a. Leon. 266, 2 Leon. 222. | 

But otherwiſe it had been if the condition was to make a gift in tail to 
a ſtranger, and he refuſes ; for there the intent was that he ſhould have 
the reverſion. Roll. Ar. 452. Co. Lit. 209. a. Leon. 266. 2 Lem 
222, | 

So if the conditjon be, that he ſhall grant a rent-charge to a ſtranger, 
and he refuſes becauſe intended the feoffee ſhould retain the land. C 
Lit. 209. a. 4 
Regularly, if the condition be to be performed by a ſtranger, and 
he . the obligation is forfeited ; for the obligor has taken upon 
him that the ſtranger ſhall do it. R. Abr. 452. 5 Vin. 240 

As if the condition be, that my ſon ſhall ſerve J but if he will not, 
my obligation is forfeited. Rll. Ar. 453. 5 Vin. 240. 

If the condition of an obligation be, that whereas the obligor and ob- 
ligee are jointly ſeiſed of the Office of the Court of Admiralty ; if the 
obligor ſhal! permit the obligee to the uſe of the ſaid office, and to 
take the profits thereof only to his own uſe during his liſe, without in- 
terruption made by the obligor, then, A. altho” aſter the admiral dies, 
and the new admiral grants the ſaid Office to a ſtranger, (as he may by 
law) and he interrupts and ouſts the obligor ; yet 1 the obligor aſter 0 
this imerrupts the obligee alſo, the condition is broke. lid: 5 Fn. 
240. | 


an HH ws us _ 


4 . 
** 1 Z 1 1 
4 
386 4 
* 
1 


— — 


— — 


— ——— 
. 
%. 
_ 
. 


— — 


Parts e Deeds. 
2 3 


If 4. is bound to B. to pay ten pounds to C. if 4. tenders it to C. 
and he refuſes, the bond is forfeited. C. Lit. 208 55. 

Otherwiſe if bound to pay it to · the guy” > or his aſſigns, and the- 
obligee appoints C. to receive it as his aſſignee, and it is tendered to 
C. and refuſed by him. Dal. 388. „ : 

If A diſſeiſes B. and after leaſes to C. for years, and C. covenants, at 
the end of the term, to leave and yield up the tenements well repaired 
to A. and after B enters, c. C is excuſed. Cro. Eli. 659. Nog T8 

If the condition of an obligation be, that the obligee hall at Wü. 
chaelmas term next give unto the obligor, c. ſuch releaſe as by the 
judge of the Prerogati ve Court ſhall be thought meet: the obligor 
ou bt to procure the judge to deviſe and direct ſuch releaſe ; for the 
judge is a ſtranger to the condition, and the condition is for the benefit 
of the obligor, and he has taken upon him to 2 it at his peril 
5 Co. 23. A Moor 645. pl. 892: Cro. Elis. 864. Li. Rep. 1 3» 14 
Lev. 191. Sid. 313. 2 Altes 

80 if the condition of an obligation be; that a ſtranger ſhall releaſe 
all the right which he has, or pretends to have, in a certain manor, the 
obligor muſt procure him to make a releaſe de fado, though he has no 
right. Sand. 215, 216. | IPL vir) 

If A. leaſes his land for forty years, rendering rent, and deviſes the 
reverſion to F. F. in tail, c. provided that B and his wife ſhall have 
the rent to their own uſe till J. S. comes of age, upon condition that 
B. and his wife, within three months after his death; enter into a 
bond to his overſeers for the payment of thirty-four pounds per ann. 
in ſuch penalty, and as his overſeers ſhall adviſe, and A. dies: B. and. 
Nt his wife muſt give notice of this to the overſeers ; and at their peril, 
l procure them to adviſe, Oc. Winch. | 26, 69. I . 


ret AA, of the. Law, 


. If an annuity be granted upon condition that the grantee ſhall be at- Acts of bus 
4. 3 the grantor in all pleas: «if he afterwards be made ſheriff, yet l. 1B 
this ſhall not excuſe him from the performance of the condition, but I 
be ought to be his attorney, otherwiſe the condition ſhall be broke. 5 
U Ed. 2. Annuity 44. Roll. Abr. 451. 5 Vin. 234. | 4 
If A. deviſes land to B. and his heirs, upon condition that he, his 
, heirs and aſſigns, with the ifſues and profits of the land, ſhall pay year- 1. 
ly ſo much for certain charitable uſes, and dies, and aſter the deviſee 11 
. ies, his heir within age, and in ward to the King, the payment | 
e ſhall be excuſed during the time the King has him in ward; for b | = 
che intent of the condition, the payment ought to be made with the iſ- 18 
- WH ſues and profits, which are transferred by act in law to the King. /bid. | 
„Herd. 10, 11, 16. 3 Bulft. 58, 59. 
y But it had been otherwiſe if the money had not been limited to be paid 
r 


out of the profits of the land. Cro. Fac. 374. Roll. Rep. 198, 199. = 
. If a recognizance be conditioned gi the appearance of g;. at the next 4 
WW zflizes held for the county of S. and before the next aſſizes B. ſues a | 
Ji certiorari out of the King's-Bench, to remove the recognizance, and at ] 


the next aſſizes delivers the 2 og to the judge, yet this does not _ | 
1 3 | 1s 1% 
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3. Ads of 'a Stranger. 


A. and B. ſubmit themſelves to the award of C. and A enters into 
an obligation to C. to-ſtand to the award, and ſo B. alſo, and C. award; 
A. to pay ten ſhillings. to B. who tenders it, and B. refuſes; the obli- 

or is excuſed, becauſe B. is not a mere ſtranger, but privy, and ſo 
is the obligee. 22 Ed. 4. 25. b. Bro. Condition 182. Bro. Arbitra- 
ment 41. Roll. Abr. 452. 5 Vin. 239. e 

So if a recognizance, bond, tc, is made to A. to the uſe of B. con- 
ditioned to pay money, Cc. to B. and B. reſuſes, c. Cro. Eli. 755. 
Cro. Tac. 14. | | 8 

but if he covticies be, that the ſon of the yrs 2 ſhall marry the 
daughter of the obligee, if the daughter o the obligee refuſes the ſon, 
yet the condition is forfeited, for the daughter is a mere ſtranger, and 
the obligor has taken upon him that bis ſon ſhall marry her, Bro Cn. 
dition 182. Perk F. 756. 5 Vin. 239. "Ws. 

So if the condition be to enfeoff a ſtranger, who refuſes, yet the con. 
dition is forfeited, Roll. Abr. 452. 5 Vin. 239. This is where he 
a mere ſtranger. Co. Lit. 209. a. Hut. 48. Winch. zo. Butit is other. 
wiſe N it is made to the obligee, or any other for his benefit. C. 
Lit. 209. 6. | 

Sees where the condition is, that a ſtranger ſhall enfeoff a ſtranger, 
Co. Lit. . a, 

If there be a feoffment upon condition to enfeoff a ſtranger z if the 
ſtranger reſuſes, yet the condition is broke ; becauſe the intent was not 
that the feoffee ſhould retain it. Roll. Ar. 452. 5 Vin. 239. Co. Lt, 
209. a. Leon. 266, 2 Leon. 222. | 

But otherwiſe it had been if the condition was to make a gift in tail to 
a ſtranger, and he refuſes ; for there the intent was that he ſhould have 
the reverſion. Roll. Abr. 452. Co. Lit. 209. a. Leon. 266. 2 Len. 
222, 

So if the conditjon be, that he ſhall grant a rent-charge to a ſtranger, 
and he refuſes becauſe intended the feoffee ſhould retain the land. G t 
Lit. 209. a. | 

Regularly, if the condition be to be performed by a ſtranger, and } 
he refuſes, the obligation is forfeited ; for the obligor has taken upon ] 
him that the ſtranger ſhall do it. Roll. Abr. 452. 5 Vin. 240 

As if the condition be, that my ſon ſhall ſerve F but if he will not, | 
my obligation is forfeited. Roll. Abr. 453. 5 Vin. 240. | 

If the condition of an obligation be, that whereas the obligor and ob- c 
ligee are jointly ſeiſed of the Office of the Court of Admiralty : if the ſ 

t 
ſ 
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obligor ſhal! permit the obligee to the uſe of the ſaid office, and to 
take the profits thereof only to his own uſe during his liſe, without in- 
terruption made by the obligor, then, H. altho' after the admiral dies, 
and the new admiral grants the ſaid Office to a ſtranger, (as he may by 
law) and he interrupts and ouſts the obligor ; yet if the obligor after 6 
this imerrupts the obligee alſo, the condition is broke. bid: 5 Fr. 
240. 


's 


Parts of Deeds.” * i 

If A is bound to B. to pay ten pounds to C. if 4. tenders it to C. 
and he refuſes the bond is torfeited. Co. Lit. 208 b, 

Otherwiſe if bound to pay it to- the obligee, or his aſſigns, and the 
obligee appoints C. to receive it as his allignee, and it is tendered to 
C. and refuſed by him Dal. 388. ee, | 

If A diſſeiſes B. and after leaſes to C. for years, and C. covenants, at 
the end of the term, to leave and yield up the tenements well repaired 
to 4 and after B enters, Qc. is excuſed. Cro. Elis. 659. Neg 75. 

If the condition of an obligation be, that the obligee hall at W. 
chaelmas term next give unto the obligor, Qc. ſuch releaſe as by the 
judge of the Prerogative Court ſhall be thought meet: the obligor 
ou St to procure the judge to deviſe and direct ſuch releaſe ; for the 
— is a ſtranger to the condition, and the condition is for the benefit 
of the _ and he has taken upon him to perform it at his peril- 
5 Co. 23. B. Moor 645. pl. 892: Cro. Elis. 864. Lit. Rep. 13, 14 
Lev. 191. Sid. 313. 2 n ff | | | 

So if the condition of an obligation be, that a ſtranger ſhall releaſe 
all the right which he has, or pretends to have, in a certain manor, the 
obligor muſt procure him to make a releaſe de ſuclo, though he has no 
right. Sand. 215, 216. | „ (it | | 

If A. leaſes bis land for forty years, rendering rent, and deviſes the 
reverſion to F. S. in tail, Ic. provided that B and his wife ſhall have 
the rent to their own uſe till J. S. comes of age, upon condition that 
B. and his wife, within three months after his death, enter into a 
bond to his overſeers for the paymenr of thirty-four pounds per ann. 
in ſuch penalty, and as his overſeers ſhall adviſe, and A. dies: B. and. 
his wife muſt give notice of this to the overſeers ; and at their peril, 
procure them to adviſe, &c. Winch. 26, 69. OS | 


3 


Aeis of the Law, | ; 

| . | + 

, If an annuity be granted upon condition that the grantee ſhall be at- Afts of. 
4 ers A the grantor in all pleas :+if he afterwards be made ſheriff, yet h. ö 
this ſhall not excuſe him from the performance of the condition, but | 


be ought to be his attorney, otherwiſe the condition ſhall be broke. 5 - | 
n Ed. 2. Annuity 44. Roll. Abr. 451. 5 Vin. 234. 'Y 
If A. deviſes land to B. and his heirs, upon condition that he, bis 4 
, heirs and aſſigns, with the iſſues and profits of the land, ſhall pay year- — 
2 much for certain charitable uſes, and dies, and aſter the deviſee | 13 

d- es, his heir within age, and in ward to the King, the payment 
Ie ſhall be excuſed during the time the King has him in ward; for b | 
'0 WF the intent of the condition, the payment ought to be made with the iſ- 
'- WH ſucs and profits, which are transferred by act in law to the King. 151d. 3 
', Hard. 10, 11, 16. 3 Bulft. 58, 59. | 1 
L But it had been otherwiſe if the money had not been limited to be paid 
er out of the profits of the land. wy) an 374. Roll. Rep. 198, 199. _ 
. If a recognizance be conditioned for the appearance of B. at the next * 
ales held for the county of 8. and before the next aſſizes B. ſues a | 
Ji certiorari out of the King's-Bench, to remove the recognizance, and at 


dhe next aſſizes delivers the * 8 to the judge, yet this does not 
3 | 1s 
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his appearance; for tho' the certierari was, the command of the Kigg, 
yet the purchaſe thereof was the aR of B. and he could by no f. 
flight ſave his recognizance. Felv. 207 od N 157! 
'* the condition of e to deliver a certain thing to the 
obligee bought by him from the obligor, it is nat any diſcharge that a 
ſtranger recovered it from kim after. Roll Hr. 452 5 Vin. 235. 
If a man be bound in recognizance in court for the appearance of 
another in ſcire facias, be ſhall nat avoid this recognizance- by: ſaying, 
that he that ought to appear was impriſoned at the day. Ii id 5 Vin. 237, 
But in ſuch cafe, * of appearance, if the manucaptors come 
and ſhew it to the court, and the court of oourteſy do not record the 
default, but ſend to the gaoler to certify whether he be impriſoned, 
and for what: by this way he ſhall have advantage of the * 
to avoid the recognixance 22 Ed 4. 27. Bro. Oundition 182. 
If there be @ conſſitution upon a penalty n parliament, that J & ſhall 
render himſelf in B R. within a certain time: if he renders himſelf 
to the King within the time where he is impriſoned until the time i; 
{, he has forfeited the penalty, becauſe it was his folly to render 
imſelf where he ought not. os ns 11. 2 N 
If there be a conſtitution made in parliament upon a penalty that 
J S. render himſelf before the juſtices in B R. within a quarter of a 
year after proclamation made: if proclamation be made termine paſche, 
ſo that the quarter of a year is paſſed before Michaelmas term, yet if 
be = not render himſelſ within a quarter, be ſhal} forſeit the penalty, 
I . ; k 5 N : 


What Things wilt difpenſe with a Condition. 


Ae. of him I a condition be to recover certain land againſt J S. and thereof to 
= — * enfeoff another, who is party to the obligation: if he to whom the feoſſ- 
vantage. ment is to be made accepts the feoffment of the land before any reco- 


very bad hy. he ather, the canditign is performed, becauſe he has. diſ- 

enſed wit e 30 Eq, 3-3, 5 6. 4, But quare, for per- 

ps he has diſſe . But it is there ſaid. chat it Gall be. intend- 
thas be_hygiſelE was uled chereol. Bell: Gr. 453. 5 Fay. 34 

If a leaſe for years be made upon condition not to alien without li- 

cence, and after the leſſor licenſes. the. leſſee to alien, and dies before 

any alienation ; yet the leſſee may alien; for che death of the leſſor. is 


not any countermand, for this was executed on the part of che loſſor as 
much as. could be. Ca. Lit, 52, 6. N. : 


Who may diſpenſe with a Cmdition, 


A firanger, If the condition of an obligation be to aſſure a copyhold to A. and B. 
his wife (who are ſtrangers to the obligation) for the life of C. and the 
obligor, at the requeit of A. ſurrenders it to the uſe of 4 Nc. to the 
uſe of ſuch perſon as he ſhall nominate: this is not any performance of 
the condition; {or A, who is a ſtranger, cannot diſpenſe with the con- 
| 4 dition 


Jition, not by die agreement alter the thing to be done; but ke öught 
to take it as the condition limited it. Roll. Abr. 47. 5 Vin. 256. 
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Vide Co, Lit. 219. . 


bs what Ces the Dipenſaim or Entinguifnent of Pr. of 
"a Gd, fhall be of the whites + 


If a man leaſes for years, upon condition that the leſſee or his 
affigns ſhall not alien without licence of the leffor ; and after the leſſor 
licenſes the leſſee to alien to whom he pleaſes, who after aliens to J. . 
the condition is quite gone by this licence: for by the diſpenſation to 
the leſſee, the condition is utterly diſcharged as to the ns, 4 Co. x 
119. Cre. Eliz. 815, 816. For a condition js to be ſtrictly taken; and 3 
by his · alienation with licence the condition is ſatisfied. Roll. Ar. 471. W_— 

Vin. 298. r 1 8 
; If a — leaſes land upon condition that he ſhall not alien the land. 
nor any part thereof, without the aſſent of the leſſor; and after he 
aliens part with the aſſent of the leſſor: he may after N. the reſidue 
without his aſſent, for all the condition is gone by this, for it cannot be 
divided or — 405. 119. 5 Fin. 298. 1 

If a man be bound to build an houſe, and the obligor diſcharges one 
poſt, he is diſcharged of the whole. Roll, Ar. 471. 5 Vim. 29 3 9 

If a man be bound to go with A. C. and D. and the obligor diſ - | 
charges him from P. he is diſcharged by this from going with A and © 
C. though that which is diſcha is for his advantage, for the condi- | 


tion is intire. bid. 5 Vin. 298. Boon hs: : | 
So if the obligation be to plough my land in ſuch a town, and I diſ- _ 
charge him of parcel this alſo iſcharges the reſt. bid. 1 ö 


If a man has a power of revocation, and he by his own act extinguiſh- 
es his power of revocation in part, as by levying a fine of part; yet 
the power of revocation remains for the reſidue, becauſe this is 12 nature 
of a limitation, and not of condition. Co, Lit. 215. 237. 4. Hob. 313. 
If A leaſes land to three, upon condition that they, or any of them, 1 
ſhall not alien without licence of the leſſor; and after one aliens with ' 
the licence of the leſſor: this diſcharges all the condition as to the A 
other two alſo. Rell. Abr. 472. 5 Vin 299. Wey 32 Cre. Elia. 816. G | 
If the owner of a ſhip covenants. with B. that he will receive ſuch la- = 
ding as he ſhall appoint at York by ſuch a day, and then go with the | 1 
firſt wind to R. and there to unload and take in other wares ; and af- on 
ter 8 diſcharges him from taking in goods at Y. but that he ſhall re- F 
ceive his lading at R This diſcharge of parcel of the covenant is not 
any diſcharge of the reſidue. Roll. Abr. 472. 5 Vin. 299. | 
f leſſee for years has excution by elegic of a moiety of the rent and 
reverſion again(Þ the lefſor, where the leaſe is upon condition; this is | 
a ſuſpenſion of all the condition. during the time of the extent; and ' ._- 
though but a moiety af the rent is extended, yet the intire condition is = = 
ſuſpended. - Moor 22 pb 75. _ e ee 4 
he like if a ſtranger has execution by elegit. Moor 91. pl. 225, 71. 
pl. 193. Dal. 72. "bes b | * wb ir 
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T7 Par of Deed. | 
\ "If a man leaſes for years, upon condition that the leſſee, bis exventon 
or aſſigns, or any - gat l have the term, ſball not alien any" 
| cence of the leſſor, but only to his wife or children, and the leſſee deviſe 
| the term to his wife, and dies ; the wife cannot alien without lice 
for ſhe is reſtrained by expreſs words as well as the lefſee. This point 
was ſo adjudged between Thornhill and King, M. 41 K 42. Elis 
; three judges ; but Wam/ſley doubted, becauſe the words are, That thel: 
or his affigns, c. ſhould not alien but to bis wife or children; and the wife 
| is not within theſe words, for ſhe cannot alien to herſelf. Cro, Elie. 
| 
| 
| 


757. The ſame point is in Dyer 152. pl. 7. by three judges againſt 
two; but in 4 PD. 5. the opinion of the two judges 1 eited a 


law. 


ius hall deftrey a Condition, and what not. 


— the By a grant of a reverſion of part of the land, upon a leaſe for years, 
upon which a rent upon condition is reſerved, all the condition is con- 
founded, becauſe it is penal, and therefore cannot be divided, and he 
i muſt deſtroy his own grant if the condition thall remain; alſo this con- 
| dition was reſerved upon ſeveral rents. 9 Co. 55. 6, Co. Lit. 215. b. 
| Leon. 27. | | * | | 
5 If the Kin Frome art of the reverſion, his patentee ſhall not take 
advantage of the condition, but the King by his prerogative may, be- 
cauſe it remains in him. 5 Co. 55. Co. Lit 215. | 

If a man leaſes for life upon condition, the remainder over ; the 
condition is deſtroyed, for otherwiſe be deſtroys the remainder which 
he has created. Roll. Abr. 472, 5 Vin. 395 F 

So if a man deviſes for life upon condition, the remainder to ano- 

ther; this deſtroys the condition. 29 Af. 17. 10 Co. 40. b. who in 
41. b. cites 4 Ma. Per Cur. contra, 2 Ma. 127. 52. becauſe it is made 
at the ſame time. IE | 8 1 5 

If a man leaſes for years upon condition, and after leaſes for years 
by indenture to another, to commence preſently: this ſecond leaſe has 
not given away the condition, for it is but by eſtoppol berween the par- 
ties. Rall. Ar. 472. 5 Vin. 305. nr Bo pan | 

If a man leaſes for years upon a condition to be performed on the part 
cf the leſſor, and before the time of the performance of the condition 
be leaſes to a ſtranger for years by indenture: the condition is not ſuſ- 
pended or deſtroyed, but may be performed notwithſtanding, for it is 
an _—_— between the leſſor and the ſecond leſſee. Cro. Eliz. 665. 
Oben 65. 1 1 

But if a man makes a feoffment upon ſuch condition, and after / 
levies a fine to a ſtranger, the condition is gone. Cys. Eliz. 665. 

If the reverſion of a leaſe for years be ſevered in any part, the entire 
condition reſerved upon the leaſe for years ſhall not be deſtroyed, if 
the ſeverance be by deſcent, eviction, or act of the law: but ĩt is other- 
wiſe if by the act of the 2 Roll. Ar. 473. 5 Vin. 307. 

If a man makes a feoffment to the uſe of himſelf ſor life, the remain- 
der to another, Cc. with power of revocation, and after makes a leaſe 
for years, be cannot after revoke during the leaſe, Ibid, But after 
the leaſe expired he may revoke, Dubitatur, Ibid. A 
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"Yor ner Cob Ch. i one makes a conv nce with power to: — 
= = with 3A to revoke, if he makes a leaſe he may u _ 
tanding revo®> for the reſidue. Moor 788. pf, 1087, | _ 


But if the leaſe be made for life, it is doubted whether it only ſuf... . 


the power, as a leaſe for years would do, or extinguiſhes it as 4 
fment. Vent. 42. | 


If a leaſe be made of two acres, one of the nature of Borough-En- 


liſh, and the other at the common law, upon condition, c. and the 
flor, having iſſue * ſons, dies; each of them ſhall enter for breach 
of the condition. Co. Lit. 215.— a bd 


What hall be faid a Condition impoſſible and void, and what. 
| - not. © LO IR 


4 


If a woman makes a feoffment to a man that is married to another, 
upon condition that he ſhall marry her : this is a good condition, for 


his wife may die, and then he may marry her. 40. Af. 3. adjudged 


by admittance ; but Quære. Roll. Abr. 419. 5 Vin. 110. | 
If the condition of an obligation be, that the obligor ſhall aſſign to 
the obligee a commiſſion of bankrupts: this is an impollible condition, 
and therefore void, and the obligation ſingle, for it is impoſlible to ſigu 
the commiſſion, Roll. Abr. 419. 5 Vin. 111. Fr mn 
If the condition be, guod debet pluere cras : this is a good condition ; 
for though the obligor is not certain thereof, yet he will take this upon 


himſelf, and to run the hazard thereof, he may at his peril, for this is 


not impoſſible of itſelf.. 22 Ed. 4. 20. Roll. Abr. 420. 


So, for the ſame reaſon, if the condition be, that the Pope ſhall be 


at Weſtminſter to-morrow ; this is a good condition. 22 Ed. 4. 26. 
Roll. Ar. 420. 5 Vin. 111. | 21 

If the condition be, that the obligor ſhall go from the church of St. 
Peter's in Weſtminſter to the church of St. Peter's in Rome within three 
hours ; this is impoſſible, and void. Co. Lit. 206, 6. 2 


If by the condition a thing is to be done within a franchiſe ; this is 4 


good condition, for it may be tried here. Contra 10 H. 6. 14.— Noll. 
Ar. 420. 5 Vin. 111. i 7 | 

If by the condition a thing is to be done beyond ſea ; this is a good 
condition, for it may be tried here. Contra 21 Ed. 4. 10. Quare. 4 
H. 6. 23. b. Ibid. | | 1 

If the condition be, to ſave harmleſs the obligee againſt a ſtranger, 
from an obligation in which the obligee ſtood bound to the obligor: 
this is a good condition z for though by no poſſibility the ſtranger 
could have any thing to do with it, yet if he ſaves him barmleſs againſt 
him jt is within the condition, for it may be that he has ſome fear of 


1 by him. Contra 21 Ed. 4. 53. b. but Quære. Bro Condition 


175.—Roll. r. 420. 5 Vin. 111. 


| 

. f 
I 
* 
= 
3 ö 
| 

1 
| | 
E 
i 


Parts of Deeds. 
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_ The Effeft of a Condition impoſſible at the makiniy theredf, 


I the condition of an obligation or ſeoffment be impoſſible at the 
making. thereof. it is a void condition; but the obligation or feoffment 
1 but le. becauſe the condition is ſubſequent. 14 EA. 4. 

_ Co. Zit. 2c TE 

* But if the condition precedent be impoſſible at the making thereof 
then all is void, becauſe nothing paſſes before the condition is perform- 
ed, Co Lit. 26. 6. 

A As if a man leaſes for life, upon condition that if he goes from the 
| chureh of St. Peter's in Weſtminſter to the church of St. Peter's in 
Rome within three hours, to have a fee, which 1 4 yet be- 
cauſe it is precedent, no fee can accrue. Co. Lit. 206. b. 

H the condition of an qbligation be to ſuſtain and maintain an houſe 
in {ufficient repairs, and ſo L. it at the end of the term: if at the 
time of the entry into a bond the timber was fo rotten that it way: im- 
Pry to ſuſtain and maintain it in repairs, yet the obligation is good, 
cauſe tied by his-own act: but the law never binds men to impoſſ. 

bilities. Saw. 96. 2 Leon. 189. | e 


1 The Effe of a Cnditim which becomes impoſſible aftar th 
Oo 


{1 Xn. If the condition of a ſeoffment, Ic. be poſſible at the making there- 

| | of, and after becames impoſſible by the act of God, yet the eſtate. of the 
| | ſeoffee ſhall remain. Co. Lit. 206. 4. | ; 2 

=_ As. if the condition of a ſeeffment, c. be, that the feoffor, &. 

| ſhall a in ſuch a court next term, and the feoffor dies before; the 

_ effate of the feoffee, c. is abſolute, becauſe executed, and not to be 

redee med back but by matter ſubſequent. Co. Lit. 206. 4. 

But if the condition of a bond, recognizance, c. is poſſible at the 

making. but before it ts performed, becomes impoſſible by the act 
2 —_ the law, or of the obligee, He. the obligation is ſaved, © G. 

; 4. 3 


What Condition ſtall be ſaid to be. repugnant. 


| I the condition be, that if the obligee ſhall pay to J. S. ten p 
— ſuch a day, then the obligation, — 4 unds, ſhall be 
void, otherwiſe not: though this was rot the intent of the parties, yet 
the condition is good; for if the obliger does not pay the ten pounds, the 
obligation is forfeited. 39 H. 6 9. 4. Roll. Abr. 419. 5 Vin. 108. 
So if the condition be, that if the obligor does not pay to the obligee 
ſuch a day ten pounds, then the obligation being one hundred pounds, 
ſhall be void: this is a good condition; and the obligor, in an action 


upon the obligation, may ſay, that he did not pay the ten pounds, and fo 
53 avo 
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on which it ought to be 
U be void, or elſe remain in force : this 


he fails in payment of the two r at _ * — 4. 2 — 
not n ta be of no e 


for their a 1 and re ney. 2 Saund. 78. Sid. 456. 
Mad. 35, 36. 2 Keb. 625. Vent. | | 3 
I the condiainn. of an obligation be, „ That if the ebligos ſhall Go 2 
„without iſſue, that then if he by his laſt will, or otherwiſe in his | | 
« life time, ſhall lawfully aſſure and convey certain lands to the obli 

and his heirs, that then the obligation ſhall be void, c.“ This con- 
dition is not repugnant, but ſhall be conſtrued according to the inten- 
tion of the parties, to be collected out of the words of the condition, 
fon. 180. Palm. 552, 557. | F a 1 
A gift in tail, or in fee, upon condition that the feme ſhall not be en- Repugnant if 
dowed, or that the bardh ſhall not be tenant by the courteſy, is repug- to the et. / 
nant. 10 O. 38 &. 22 fd. 19. 6. | i 
$0 condition, thar he al not make a leaſe within 32 H. 8. or 
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s levy a fine within 4 . 7. or that be ſhall not ſuffer a coinmon reco- 

e very, or that he ſhall not make any concluſion to. ſuffer a recovery, is 1 
t 28 10 C. 38. 3. Co. Lit. 224. a. 6 C. 41. a. Brownl, 65, 1 
e , 13 . : , 0 0 | 
, But as to making a leaſe, wide Co. Lit. 223. b. S. P. contra; for this | 
e — is not incident to his eſtate, but given to him collaterally by tbe — 
„ tute, | 
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So upon condition that he4hall be puniſhed in waſte, or that tenant 
after poſſibility ſhall, or that a collateral warranty ſhall not bind, i, 
void. 10 C 39. Co. Lit. 224. 6 C. 41. 4. 
But a condition that he ſhall not alien in fee, in tail, or for life of 
another, is good. 10 Co. 39. | | 
So if for his own life; for though the eſtate be lawful, yet the eſtate 
is good, becauſe the reverſion is in the donor. Co. Lit. 223. 
do to reſtrain a fine by the common Jaw. 10. Co. 42. | 
A gift in tail, upon condition that the donee may alien for the profit 
of the ifſue, is a good condition. 46 Ed. 3. 4 6. Co. Lit. — : 
A condition upon a feoffment in fee, chat his daughter ſhall not inhe- 
rit, is not . Dav. 34.4. 
if A. being ſeiſed in fee of lands leaſes it to B. for ninety-nine 
rs, if he ſo long lives, the remainder to C. for ninety-nine years, 
if he ſo long lives; and after 4. demiſes to C. and D. for ninety-nine 
years, if three others, or any of them, ſo long live, to in after 
the determination of the firſt eſtate, upon condition that if C and D, 
both die either before the beginning of the term, or before the-end of the 
term, that then it ſhall be lawful to the leſſor to re-enter ; this is 4 
good condition: for this is not repugnant to the eſtate, - nor to the li- 
mitation; but this is a collateral contingent thing that ſhall give cauſe 
of re-entry. Roll. Mr. 418, 419. 5 Vn. 102. 
If a feoffment be made, upon. condition that the feoffee ſhall not 
alien in mortmain ; this is a good condition; becauſe ſuch alienation 
is prohibited by law; and regularly, what is prohibited by law (a 
the alienation of an infant, or of a — without his Chapter) may 
be prohibited by condition. Co. Lit. 223. 6. | 
if a feoffment be made to baron and feme, upon condition that 
they ſhall not alien: this is good to reſtrain any alienation by deed, 
becauſe ſuch alienation is tortious and voidable ; but to reſtrain their 
alienation by fine, - it is repugnant and void. Co. Lit. 224. @ | 
Before the ſtatnte of quia emprores terrarum, a man might have made 
a ſeoffinent, upon condition that if the feeoffe or his heirs ſhould alien 
without licence, they ſhould pay a fine, and this had been good. C. 
Lit 223. a. Leon. 298. 
The lord might have reſtrained the alienation of his tenant by con- 
dition, becauſe the lord had a bility of reverter. Co. Lit. 223. a. 
So it is in the caſe of the King at this day, becauſe he may reſerve 
a tenure to himſelf. Co. Lit. 223 a. 
II A. has iſſue two ſons, B. and C. and covenants © to ſtand ſeiſed 
to the uſe of himſelf for life, remainder to B in tail, remainder to 
« C. in tail, c. provided that if B. Ic. or any of the heirs-males 
1 of his body, ſhall alien, tc. the uſes to him limited ſhall ceaſe only 
in reſpect of him as if dead, c. This - is repugnant, impo- 
flible, and __ law ; for the eſtate ol the. tenant in tail does not 


| ceaſe by his death. but by his death without iſſue. Co. 84. a. adjudged, 


though B. had no iſſue at the time of the breach of the proviſo. 

If a tenth be granted by the clergy, __ that no perſon that 
is indicted in the court of the King ſhall pay any fine; and if he 
« does, he ſhall be diſcharged of the tenth ;” this is a good proviſo. 
Rol. Abr. 419. 6 Vin. 106. 5 
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3 nt be made, proviſo the Collectors ſhall not ac- OE 
nee Tachequer before- the Barons, dur before ſpecial nn. 


ditors aſſigned by the King; this is a good proviſo, Id. | 


If a man makes a feoffment in fee, provided that thefeoffor ſhall 


have the profits ; this condition is void, becauſe it is repugnant to the 
grant. /bid & Co. Lit. 206. We $2.6 4255-4, Oe | 

So if there be a leaſe to three during their lives, provided that one 
ſhall not take the profits during the lives of the other two. Leon. 132. 

If a man for himſelf and bis heirs warrants lands to another and 
his heirs againſt all men; yet it is provided that the warranty ſball be 
void: this proviſo is altogether repugnant to-the grant ; and therefore 
the grant is good, and the proviſo void. Roll. Abr. 413. 


So in the caſe aforeſaid, if the proviſo had been, That he to whom 


u the warranty was made, nor his heirs, ſhould not have in value by 


« force of the warranty,” that the proviſo is not good; yet he may re- 


but, if the proviſo be good, and fo the warranty not wholly c+ feated. 
But it is not a good proviſo, becauſe then the words, againſt all men, 
would be _ — ; for the other words will give a rebutter 
without them. bid. | 


If a rent-charge be granted out of the manor of D. (in which the 
grantor has nothing) with a proviſo, that it ſhall not charge his perſon : 


though the repugnancy does not appear in the deed, yet the proviſo is 
void. elſe it would take away the whole effect of the wr Co, Lit. 
146 a. | 

85 if a grant of a rent out of land to which he has title, without a 
clauſe of diſtreſs, provided that it does not charge his perſon : this is 
void 1 repugnant, if he does not give ſeiſin upon the grant. 6 
Co. 58. b. 


If a man grants a rent-charge out of land, provided it /ball not charge 


the land ; though the grantee might notwithſtanding charge his perſon, 
yet the proviſo 1s repugnant, becauſe the land is expreſsly charged. Co. 
Lit. 146. a. Poph. $7. | 1 N 

If a man grants a rent-charge out of land, to another for life, pro- 


vided it ſhall not charge his perſon, and the grantee dies, his executors 
may bring debt for the arrears, for they cannot diſtrain, becauſe the 


eſtate in the rent is determined, and the proviſo cannot leave the exe- 
cutors without remedy. Co. Lit. 146. 6. 7 | 

Q. If this is not as it was àt common law before the ſtatute 32 H. 7. 
c. 37? for by the ſtatute the executors of ſuch tenant for life may diſ- 
train at this day. 


What Condition ſhall be ſaid againſt Law, and what ſhall be 


void; et e contra. | 


whereas A. in a ſhort time is to be preſented, inſtituted and inducted to 

the church of D. “if A. aſter his admiſſion, inſtitution and induction 

to it, at all times, upon requeſt of B. his heirs, executors or adminiſ- 

* trators, reſigns the ſaid rectory and church to the N or guar- 

* dian of the ſpiritualities for the time being, by which B his heirs 

* or aſſigns, patrons of the ſaid church, may preſent 4e novo to = 
: «© 1al 


If the condition of an obligation in which 4. is bound to B. is, that 
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« ſaid church, diſcbatged of all charges and incumbrantes made or 


* EF n 
. * 5 2 


« fuffered by . This is a good condition of itſelf, without an aver: 
ment that it was for a ſimoniacel purpoſe. Roll. Ar. 41). Ch, Jur. 


* 274 5 J 94- 1 


conditions to renounce an adminiſtration is good. 15 d. 4 z 


No. Condition 65. 


A Condition to do « thing which will be maintenance, is void f as to 
ſave J. harmleſs from ſuch an appeal of rebbery that B. has again} 


Rim: this is againſt law. 18 Ed. 4. 28. Cart. 1 All. 63. 
obli 


The condition of an obligation was, that if the obligee in an action 
in the name of C. recovers againſt R. at the coſts of the obligee, C. ſhould 
enfeoff him of the land; and if he does not enfeoff him, then the ob- 

or ſhall be bound by the obligation in twenty pounds. This is a con- 

tion againſt the law, for it is maintenance. 42 Ed. 3. 6. 6. Quært, 


* but after 23. the condition is admitted good ; for the defendant had 


ether nratters to help him. Roll. Abr. 419. 3 Vin. g7. | 
H a tenth be granted by the clergy to the King, on proviſo that 90 
on that is indicted in the court of the King ſhall pay any fine; and 
if he does, that he ſhall be diſcharged of the tenth : this is a good pro- 
viſe. 21 Ed 4. 46. Na Abr.418, 5 Vin. g7. 
If a leaſe for life be made, upon condition that if the leſſee marrie; 


without licence, he ſhall re-enter. This is a good condition. 43 


Ed. 3.6. 
If the condition of an obligation be, not to ſell the apparel of the 


wife : this is good. Roll. Rep. 3 72 
$0 if a man gives a bond to a poi pry | 3 the payment 
- 334 0. 


of twenty pounds yearly to his wife ; 
But if the condition be to enfeoff his wife, it is void, becauſe againſt 


Lit. 206. 6. 
a maxim in law, and yet the bond is good. Co. Lit. 206 6. 


If the condition of an obligation be, that if the ſon of the obligor, 


before a certain time, do, as apprentice, ſervant or maſter, or other- 


wiſe, uſe the trade of an haberdaſher within the county of K. then if 


the obligor do upon requeſt pay twen nds to the obligee, the bond 
ſhall be void; aan a inf hos for a man te not to be 
reſtrained from his trade and livelihood ; and if he might be reſtrained 
for a certain time and place, he might be reſtrained for longer time or 
more places. Cre. Eliz. 872. Moor 115 fl. 259, 242. pl. 379. 2 Ln. 
2i0. 3 Leon. 217. March 191i, 192. In Owen 143. it was faid by 
Anderſon, that he might as well bind himſelf that he wonld not go to 
church.—In 3 Leon. 241. the ſame point is adjudged cor:ra in B. R. but 
aſterwards reverſed upon a writ of error in Cam. Scac. by the uns- 
nimous conſent of all Ts Juſtices ; but this being à penal obligation to 
prevent the exerciſe of a trade, though in a particular place only, it i 
void; otherwiſe if it had been on an aſſumpſis, for a good conſideration not 
to uſe a trade in a particular place; becauſe in fuch caſes all being to 
be recovered in damages, it is in the power of the jury to aſſeſs the da. 
mages, on weighing the confideration of the promiſe, and the miſchieſ 
to the party promiſing ; but in this caſe the whole peralty is to be for- 
feited, be the conſideration what it will, and let the offence be never ſo 
ſmall. As in the caſe of an infant, a bond or bill for necefſaries is void, 


but an aſſumpfit is good. And ſome Judges held, that a covenant 5 
promiſe 
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| promiſe to ay « certain ſum if be uſes his trade, is ill, becauſe that is — 


A debt for which an action of debt will lie; but a promiſe 2 a — 
conſide ration, as for transferring his trade and ſhop, that he ſhall not 
the trade in the town where he ought to uſe it, they allowed to be 
becauſe all is uncertain; and is to be aſcertained by the jury which 
tries the cauſe, wiz. of what value the conſideration is, and what da. 
mage the uſe of the trade is to 2 to whom the promiſe is made. 
If an under - ſheriff covenants with the high-ſheriff, to diſcharge and 
ſave him harmleſs from all eſcapes of priſoners arreſted by the under- 
ſheriff, or any by him appointed; this is à good covenant : for ſince the 
high ſheriff transfers his autbority, ir is but reaſonable he ſhould take 
ſecurity for the faithful execution of it; and there is'nothing intended 
againſt aw, but rather to prevent than connive at eſcapes. ich. 21, 13. 
Moor 856. pl. 1175. Godb. 212. Brownl 65, 66. > 245.2 | 
If A is impriſoned for felony, and B. bound: by Hg, Ye to pro- 
ſecute, if B. after gives bond to C. conditioned, that B. will not give 
evidence againſt A. condition is againft law, and the bond void. 
judged ; and the court adviſed that C. ſhould be proſecuted for taking 
ſuch bond. 2 Vent. 109. | | | 
Where the condition of a bond is to do any thing that is not malum 
in ſe, — N the condition 1s only void, and the bond fin- 
gle. Comb. 240. 7 ; 2 
If the condition of ſuch an obligation be. That he, after inſtitu- 
« tion and induction into the ſaid church, ſhall at all times after ordi- 
« narily be reſident and ſerving the cure of the ſaid benefice, without 
ent WI” abſence by eight days in any one year during the time that he ſhall 
Co, be parſon of the ſaid church :” this a good condition, without any 
averment taken to be for any fimoniaca] purpoſe. Noll. Abr. 418. 
inſt If the ſheriff of a county makes B. his end. wa 
venant from his under-ſheriff, That he will not ſerve executions 
or, above twenty pounds, without his ſpecial warrant :* this is a void cove- 
er- rant, becauſe it is againſt law and juſtice, inaſmuch as when he is made 
n if Wunder-ſheriff, he is able by the law to execute all purpoſes as well as 
ond the ſheriff is. Hob. 12, 18. Brownl, 65. 2 Brownl. 281; 282. Moor 
| be W656 5d. 1175. Godb. 212, 213. 
ned t the condition of an obligation be, that the obligor ſhall be always 
or {ready to give evidence, and to teſtify the truth, in any of the — 
eon. Micourts, in all things which ſhall be demanded of him, c. and that he 
| by al not hurt, endanger or moleſt the obligee in his lands or goods, 


0 to Nene alicujus rei: this is a good condition, and not againſt law; for 


but Wis to the firſt part, if he had not been obliged thereto, he had been 
un- mpellable by law; and by the laſt part, it ſhall be intended that he 
n t0 Wi! not hurt, fc. torticuſly, but not to reſtrain him from purſuing the 
ieee for felony, or other juit cauſe; Cro. Eliz, 705, 


oo The Effect of a Condition againſt Law. 


er 0 If 1 ſeoffment of land be made upon condition to kill J. S. this con- 
void. on is againſt law, and void; but the feoffment is good, and not made 
nt or by it. Co. Lit. 206. 6. 


omiſe 8 If 


ſheriff, and takes a co- 
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per obligquum. 


If the condition of an obligation be to do a thing againſt law. +4, 
obligation is void. 2 H.4.9. Bro. Condition * 25 _— : A 
Obligation 13. Bro Dette 51. Co. Lit. 206. 5. As if be with” 
rob F S. | | | 

So if it be-to ſave a ſheriff barmleſs if he embezzles a writ that he 
bas againſt him. 2. 4. 9. Bro. Condition 34. Fits. Obligation | 3 
Bro. Dette 51. t 

So if the condition be to ſave a ſheriff harmleſs for the deli of 
cattle taken in vithernam to one of the parties, for the ſheriff ought to 
keep them till, &c. 2 H. 4. 9. Plowd. 64. 6. | 5: | 

if the condition be for doing a thing that is malum in ſe ; this is void, 
and makes the obligation void. Co. Lit. 206. 6. 

Bur if it be for doing a thing that is againſt law, becauſe it is repug- 
nant to the eſtate, or againſt ſome maxim or rule in law, it makes not 
the obligation void. 1514. | | | ; 

If A. being a Cuſtom-houſe officer by patent, makes B. his deputy, 
and covenants, inter alia, to ſurrender the old patent, and procure a 
new one to B. and himſelf before a day; and that if B. dies before 4, 
that A. ſhall pay three hundred pounds to the executors of B. and gire 
bond for the performance thereof : admitting theſe covenants void, jer 
5 Ed. 6. cap. 16. the whole bond is void, though ſome of the covenants 
are not void or illegal. Cro. Elix. 529. 


What AA frall be a Breach of a Condition. 


If a feoffment be made on condition that the feoffee ſhall not enſeuf 
J. S of the land, and the feoffee makes a feoffment to J. S. and J. P. 
this is a breach of the condition. 

And fo it is if the ſeoffee makes 4 feoffment to J. D. to the intent that 
he ſhall alien to J. S. quando aliguid probibetur fieri direfo, probibetur f 


And yet if the feoffee in the caſe before aliens to F. D. and afterwards 
he aliens to 7 S. this is no breach of the condition. 

And if the condition be, that the ſeoffee ſha!l not enfeoff J. S. and he 
dies, and his heir enfeoffs J. S. this is no breach of the condition. O. 
Lit. 222. Dyer 45, 46. | | 

If a leaſe for years be made, on condition that the leſſee ſhall not 
aſſign or alien the term or the land during his life without licence of the 
leſſor, and the leſſee gives it by his will withour licence: this is a breach 
of the condition and forfeiture of the eſtate; but if he makes an execu- 
tor of his will only, this is no breach, 

And if the condition be, that the leſſee ſhall not alien, and he dies, and 


. his executor aliens: this is no breach of the condition Dyer 45, 46. 


And if the condition be, that the leſſee ſhall not alien but to bis 
children, and the leſſee by will deviſes it to his executors : this is 4 
breach of the condition. 2 

So if he deviſes that A. his ſon ſhall have his term after his wife, and 
makes A his ſon his execu'or : this i a breach of the condition. 

But if he does not make A. his executor contra. 


And 
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And in caſes of deviſe, although the executors do not aſſent, yet the 
condition is broken; as where © reverſion is granted on condition that 
the grantee ſhall nor alien it ; and he does alien it, but no attornment 
is to this grant: yet this 18 a breach of the condition 'Shep.. Touch, 144. 
And if a leaſe for years be made, on condition that the leſſee or his 
aſſigns ſhall not alien, and the leſſee makes his wife his executrix, and 
ſhe takes another huſband, and he aliens it: this. is @ breach of the 
condition, and a forfeiture of the eſtae. 
But if a leaſe be made, on conditiop' that the leſſee ſhäll not alien 
without che licence of the leſſor, ard after the leſſor dies, and the 
leflee aſſigns, or the leſſee dies, and hisexecutors or adminiſtrators aſſign : 
this is no breach of the condition in either of theſe caſes. _ 4 
And if the condition be not to alien the land. nor any part thereof, 
and the leſſee aliens part with the leſſor's aſſent, he may afterwards alien 
the reſidue without his aſſent, the whole condition being gone; for it 


* 


cannot be divided. Rell. Abr. 471. Cem. Dig. Condition ( > 


; Wy 
A 


him: this is no breach of the condition. Dyer 6. 

And if a leaſe be made on condition that the leſſee, his executors or 
aſſigns, ſhall not alien the term to any perſon without the licence of the 
leſſor, but to the wife or one of the children of the leſſee, and the leſſee 
dies, and his executors alien to. one of the children of the leſſee, and 
he aliens to a ſtranger without licence: this is no breach of the condi- 
tion. Dyer 152. 4 Co. 120. 1 5 

In Dyer 152. a. Brook, Brown. and Dyer keld, that by the grant to 
one of the ſons, the reſtraint was not determined, and that the ſon could. 
not grant over to a ſtranger without licence; but Samford and Cataline 
—_ y- further, Caſe of 'Thornhill and Adams verſ. King and. 

Wide. Cre. lis. 783... ES. On OS 

b if one Es a leaſe of a houſe and land, on condition that the 
leſſee ſhall not parcel out the land, or any part of it from the houſe; 
and the leſſee grants all his term in the houſe and part of the land, and 
keeps the reſt, and after leaſes that part alſo: this is a breach of the 
condition. Shep. Touch. 1435. FF 

If a leaſe be made of Ea condition that the leſſee ſhall not Not to ſüffer 
ſuſter any woman great with child to harbour or lodge in the houſe fix a woman 
days after notice given by the leſſor, and the leſſee ſuffers any ſuch per- with cbild 
ſon after notice given, although the leſſor conſents to it, yet the condi- in he houſe. 
tion is broken. 8 Co, 92. - | M, 
hut if the leſſor do nolens wolens ſuch a woman there againſt the. * 

mind of the leſſee, this is no breach of the condition. bid. 

If a leaſe be made, on condition that if any waſte be done the leſſor Not todo 
ſhall re-enter ; in this caſe if the houſe falls by a tempeſt, this is no waſte, 5 
breach of the condition, for this is no waſte: but if it be uncovered _ 
by a tempeſt, and the tenant has a convenient time to repair it, and does 
not, but does ſuffer the timber to periſh for want of covering: this is a ot 
breach of the condition, and the lefſor may enter, and put out the leſſee. ._—- 
75 Bro. Condition 00. . 1 0 n 

H « leaſe be made, on condition that if the leſſee be minded to ſell Babst be 
lis eſtate, the leſſor ſhall have the firſt offer thereof, giving as much as Jefſor's hav- 


«other will give: in this caſe if the leſſee does not give notice when he ing the farit 
| Vor. III.— PART II. 1 | is . 
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is minded to ſell it, he breaks the condition ; but if when he is minded 
to ſell, he tells the leſſor of his purpoſe, and what he is offered for it, 
and the leſſor does either ſay he wyl not have it, or that he will not give 
ſo much for it, or does not accept it, but delays, Ce. and then the leſſee 
ſells it to another: this is no breach of the condition, neither is be 
bound to wait upon him in this caſe, Dyer 13. 

If a feoffment be made, on condition that the feoffee ſhall make 2 
feoffment in fee, gift in tail, leaſe forlife or years of the land to the feof. 


* — * — 


To make an 
eſtate. 


himſelf to do it, either by making ſome eſtate of the ſame thing vo 
ſome other perſon in tail, for life, years, in preſent ar future, or for ane 
year, or by taking a wife whereby ſhe may be intitled to dower, or by 
ſuffering a recovery of the land, or by granting of any rent, common 
or the like, or by entering into any ſtatute, Cc. or. by ſuffering any 
jidgment to be had againſt him, or by doing any other ſuch like ag, 
whereby he cannot convey the land according to the condition in the 
ſame plight, yality and freedom ĩt was at the time of eonveyanee made: 
in either of theſe caſes the condition is ip/o faFo broken. 

And although the land be afterwards diſcharged, and the party again 
enabled before the day to perform the condition, yet this will not {ave 
the breach. And ſo alſo it is of a limitation. „ 

But when the condition is to be performed of the part of the feoffor 
or grantor, there diſability" before the time will not hurt, ſo as he be 
again enabled at the time. - . F 

And fo it is when the condition is to be performed on the part of the 
ſeoffee, and there, is,no certain day ſet for the performance of the 
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1 ing: 
_ for although in this caſe he be once diſabled, yet if afterwards he te 
1 again enabled, aj Joes it within the time that the law gives him to do 


it, in this caſe the condition is not broken. | +5 
And fo alſo it is if the feoffee be diſſeiſed. and during the diſſeiſin he 
does any ſuch act as before; in ſuch caſe before his entry it is no breach 
of the condition, for till then the charge does not bind the land. 
And ſo likewiſe it is when the diſabilit proceeds from another cauſe, 
as where one makes a feoffment, on condition that the ſeoſſee ſhall: rein- 


ſeoff before ſuch a day, and before the day the feoffor diſſeiſes the ſe- 
offee and keeps him. out till the day be - or one makes a feoffment, 
on condition that the ſeoffee ſhall marry B. before ſuch a. day, and be- 
fore the day the feoffor himſelf marries her, ſo that the feoffee cannot 
perform the condition; in theſe caſes the condition is not broken. 
Shep. Touch. 146. Co. Lit. 221, 222, 206. Lit. $ 355, 2. C. 58. 
Perk. & 852, 803, | TW | 

To employ. If one makes an eſtate of lands (held in capite) on condition that he 

the prof ts to to whom it is. made ſhall employ, the profits thereof to divers charita- 


, uſes. King has the land during the minority of the heir, ſo that the ey 


| __ be employed: this is no breach of the condition. Shep. Touch. 

5 14, 147. aa. e rene ne ie N 
To te infe-- If one makes a feoffment of land, on condition to reinſeoff in, oonve- 
off. nient time, and the ſeoffee does nor ſo, but makes a leaſe to another: 


this is a donble breach of the condition. And the ſame law is of a de- 


If 


viſe by will in this manner. Co. Porter's Caſe 22, O&f.. 


for, or to a ſtranger by a day; and before the day the feoffee diſable; 


charitable ple uſes, and he dies, his heir being within age, by reaſon whereof the 
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' this has been thought to be no 
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If a feoffment be made, upon condition that the feoffee ſhall make To make e 


eftate to the feoffor, or ſome other, by « day, and the fegffec be- fate 
_ the day ſays to him to whom the eſtate is to be made, that he will 0 
never make the eſtate; r does make the eſtate beſore 
the day according to the conditioty; in this eaſe it is ſaid the condition is 
broken. Sed querez. for it ſeems, if he really denies it beſore, and 
actually performs it dt the day, this is a god perſermance of the con- 
k As if a leaſe be made of a houſe, on condition that the leſſee ſhall not To * 
difturb the leſſor in the taking away of his goods out of the houſe, and . — 
when the party comes or ſends to feteh them, the leſſee only forbids 
them: this is no breach of the condition, And it was agreed in this 
caſe, that words without ſame deeds, as ſhutting the door agaioft them, 
forcible refiftance, or laying hands upon them, or the like, are no | 
breach of ſuch condition. Perk. 8-706. 8 Co. 90 oo 5 
And if a leaſe be made, on condition that the leſſor ſhall be ſaur T fuff:r 
times a year in the houſe demiſed. without being ouſted by the leſſee. 3", 
and the leſſee ſeeing him coming ſhuts the doors or windows again!t him: ; 
breach of the-condition. - 3 H. 4. 8. 
If a leaſe be made, on condition that the leſſee ſhall pay yearly to To pay a 
the leſſor during the term ten pounds; in this caſe if he fails of paying yearly ſum 
once, the condition is broken and the eſtate ſorfeited  _ * 
So if one makes a feoffment in fee of land, on condition to pay ten 
pounds yearly to J S. if he fails once, the condition is broken Dyer 33. 
If a leaſe be made of a manor in which are divers copyholders, on 
condition that the leſſee ſhall not moleſt. vex or put out any copybolder = 3 
paying his duties and ſervices; in this caſe if the leſſee enters upon and holder 
puts out any one oopyholder, this is a breach of the condition, | 
But if he enters vi £9 aravis upori a copyholder's tenements, and there 
_— only, or the like: this is no breach of the condition. Shep. 
ouch. 147. | "4 d e t 52 Se 
If there be a condition to pay rent, and the leſſee lets part of the To pay rent. 
land to the other under - tenants, or leis all the land to another for part 
of the time, and he undertakes the rent fill; and fails of payment; in 
this caſe the condition is broken, and the eftate forfeited. 
But if there be any eovin and practice in the caſe between the firſt 
leſſor and the leſſee, the under-tenants may, perhaps, have relief in 
equity. Cromp, Jur. 147. „ Het « 11 5 
4 Covins, E — . for which _ is no remedy by the or- 
inary courſe of law, are properly cognitable in equity; and matters 
of fraud were one of the chief new to wi Ge riſdiction of 
Chancery was originally confined. 4 Ia. 84. Bac. Hr. Fraud (B). 
Equity will give relief, though it is agreed that no relief ſhall be A 
in equity. 1 Mod. 305. Vide folly in what caſes relief may be had 
in equity, Com. Dig. Chancery (3 F). Vin. Abr. Chancery (N). 2 Ak. 
306. 1Veſ. 95. 126. 389. | EN ee: 
If a leaſe be made, rendering rent, on condition that if the-rent be 
nor paid within twenty days, the leſſor ſhall re-enter, and the rent is 
not paid, in this caſe the condition is broken, but the leſſor cannot en- 
ter until he has made a legal demand, and if he dies before he does it, 
his heir ſhall never take advantage of that breach, but it is diſcharged 
for ever. Deck. & Stud. 35. 3 3 H. 4 17. - | 
| | a 2 ere 
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here is a material difference between a remedy by re-entry, and a 

remedy by diſtreſi, for the non-payment of rent. For where the reme- 
dy is by way of re-entry for non-payment, there muſt be an adi ge. 
mand made previous to the entry, otherwiſe it is tortious; becauſe a con- 
dition of re-entry is in derogation of the grant; and the eſtate at law 
being once defeated, is not to be reſtored by any ſubſequent. payment; 
and it is preſumed the tenant is reſident on the land- to pay the rent 

and preſerve his eſtate; and therefore unleſs there be a demand made, 

and the tenant appears not to be on the land ready to pay his rent, the 

law will not allow the leſſor the benefit of re-entry to defeat the te- 

nant's eſtate without a wilful default in him, which cannot appear with- 

out a demand hath aftually been made upon the land. Vide further Gil. 

bert on Rents 73. Bac. Abr. Condition. (O 2). #12, | 
Not to diſ- If one makes a leaſe for years of lands, and then alſo makes a feoff. 
turb. ment in fee of the lands, on condition that if the leſſee be diſturbed in 
his term that he ſhall have the ſee- ſunple, and he is diſturbed by the 
feoffor, or his means; in this caſe the condition is broken, and the 

leſſee ſhall have the fee- ſimple. a} * ; 

But if the diſturbance be by a ſtranger, and not by the feoffor, or 
by his means or conſent ; this is no breach of the condition. 8 Co. 90. 

Not to be If a leaſe be made, on condition that the leſſee ſhall be outlawed, 
outlawed. and he is outlawed without proclamation; it ſeems this is no breach 
of the condition, becauſe the outlawry is not good. Sbep. Touch. 148, 

If a condition poſſible at the time of creation becomes afterwards 

impoſſible in part by the act of God, and the party does not perform 

that which is ble, the condition is broken. . Lir. F532. 2 Co. 59. 

If a man makes a leaſe fot years on condition, and the leſſee does not 

know it, and after the leſſor by wilt gives the land to the leſſee with- 

out condition, and the leſſee does ſuch an act as is a breach of the con- 

dition; in this caſe the condition is not broken, for the leſſee muſt 

| have notice of the condition before he can break it. 8 Co. | | 
To gire ad- If one grants an annuity p## confilio impenſo & impendendo, and the 
grantor requires advice, and the grantee refuſes or neglects to give it: 
this is a breach of the condition, and z forfeiture of the eſtate, 

And if the deed be, that he ſhall go to ſuch a place to give counſel, 
and he requires him to go thither, and he refuſes it; this is a forſei- 
ture of the eſtate. | pre Sg +25 2925! 

But if he reſuſes to go with him to another place, or give counſel 
to his adverſary, being not required to give connſel to him: this is no 
breach of the condition, nor forſeirure of his annuity. 21 Ed. 3. 7. 
8 V 6. 24. Dyer 369. 5 : x 

And if one has heretofore deviſed his land to be ſold by bis executors, 

and to have been diſtributed for his ſoul, and the executors had not 
ſold it in convenient time, or had taken the profits to their own uſe ; 
this had been a breach of the condition. Lit. & 353. Vide further as 
to what will be deemed a breach of a condition in deed, Bac. Abr. Con- 

dition (O). Vin. Ar. (Ce). Com. Die. Condition (M). | 
Every particular eſtate” has a condition in law annexed to it, and 
When a therefore if the tenant ſor life, in dower, by the courteſy, or aſter 
2 in poſſibility of iſſue extinR, leſſee for years, tenant by ſtatute merchant, 
lad to be eit, or the like, makes any abſolute or conditional eftate of the lands 
hey hold in fee- ſimple, fee-tail, or for life, and give livery of ſeiſin 
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himſelf, for the condition ſhall not be extended to them. Cu. Liz. 219. 


. 


* e 


825 Beis of Dean. e ee 


th n, or levy a fine ſur conuſance de droit, or ſuffer a recovery of 
23 dhe like: this is a breach of the condition in law, and a 
ſorſeiture of his eſtate; the condition annexed by law, being, that they 
ſhall not attempt to create a greater eſtate than they are themſelves en- 


2 Blackft. Com. 183. Co. Lit. 215. „cer fd 
ure i any — EL tenant in tail after polity of 1ſſue 
extinct) commits waſte in the lands they do ſo hold: this is a breach of 
the condition in law, and a forfeiture of the eſtate in ſo much as the 

is committed. — | | 1 4 8 
8 although tenant in tail after poſſibility of iſſue extinct is become 
jn effect, as to the duration of his eſtate, only tenant for liſe z yer, 
having by the original creation of his eſtate, an eſtate of ipheritance, 
the nature of the eſtate is not changed by the poſſibility f iſſue being 
extin&, but continues to have in it inherently an — from waſte. 


Vide further what ſhall be deemed a breach of a condition in law, Com, 
Dig. Condition (8). n i 5 


4 1 
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Hirw a Condition ſull be expounded.” | 


When a condition is created in a deed, the law ſays, that it ſhall be 
taken favourably for him who is to perform it. 4 Leon. Caſe 161, In reſpect 
It is a general rule, that ſuch conditions annexed to eſtates as go in of per ſons. 
deſeaſance, and tend to the deſtruction of the eſtate, e to the 
law. are taken ſtrictly, and ſhall not be extended beyond their words, 
unleſs it be in ſome ſpecial caſes. See accordingly 4 Leon. 241. Con- 
ditions, when they tend to defeat eſtates, are firi#i juris. Litt. Rep. 
128. Roll. Rep. 70. Conditions in reſtraint of marriage are odious, 
and are therefore held to their utmoſt rigour and ſtriQtneſs. Per Lord 
Mansfield, 4 Burr. Rep. 2055. Long v. Dennis. : 
If a leaſe be made, on condition that if ſuch a thing be not done, 
the leſſor (without the words heirs, executors, &c.) ſhall re-enter and 
avoid it ; in this caſe, regularly, the heir, executor, Cc. ſhall not take 
advantage of this condition. P EG | 
So if one makes a leaſe ſor years of an honſe, on condition that if the 
leſſor ſhall be minded to dwell in the houſe, and ſhall give notice to 
the leſſee that he ſhall depart ; in this caſe, if the leſſor dies, his heir, 
executor, tc, ſhall not have the like advantage and power as the leſſor 
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8 0% go. 27 H. 8. 14. ä ä A. 5 | 
And hence it is, that if a leaſe for years be made, on condition that Not to alien. 
the leſſee ſhall not alien without the licence of the leſſor; in this caſe 
the reſtraint ſhall continue only during the lives of the leſſor and the 
leſſee, and no longer. Dyer 66. Na 142 : 
And yet this rule. has an exception; for if a man mortgages his land o pay mo- 
10 V. upon condition that if the mortgagor __ S. pay twenty ſhil- key. 
lings ſuch a day to the mortgagee, that then he ſhall re-enter, and the 
mortgagor dies before the day; in this caſe J. S. may pay che money, 
and perform the condition, | nd? fend ie 
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ha ve the moſt favourable expoſition that may be; and therefore in that 
_ caſe, although the words be not {atiched, yet if the intent be ſatizhed, 
it ſuſkeeth See accordingly 10 Mo. 420. 

And therefore if one makes a ſeaffment in fee, on condition that the 
feoffee ſhall make an eſtate back again in tail to the fegffor and his wiſe 
before ſuch a day, and before that day the feoffor dies; in this caſe 
the condition ſhall be performed as near to the intent as may be; and 
therefore if the condition be, thai he ſhall make the eſtate 29 them two, 
babendum to them and the heirs of their two bodies engendered, the re. 
mainder to the right heirs of the ſeoffor, the eſtate jhall be made to 
the wiſe for life without impeachment of waſte, the remainder to the 
heirs of the body of the huſband begotten on the wife. | 

And if A. enfeoffs B. on condition that B. ſhall make an eftate in 
frank-marriage to C. with ſuch a one, the daughter of the ſeoffor; in 
this caſe, although an eſtate in-frank-marriage may not be made, yet 
an eſtate ſhall be made to them for their lives. Et -fic de ſenslibu, 
Cinditio beneficialis que flatum conſtruit benigne, ſecundum werborum in. 
tentionem el interpretanda, odioſa autem que flatum defiruit fricte ſecun- 

dum verborum proprietatem oft accipienda. Lit f 352. Co Lit. 219. $ 
Co. 60. See further how a condition ſhall be conſtrued Com Dj. 
Chancery (2 Q. and by whom and to whom a coudition is to be per- 
formed, Bac. Abr. Condition (P). Vin. Abr. Condition (F a). (G a). 
Dig. Condition (G | 
2. In reſpect In all caſes. where a time is fet for the doing or petſormance of the 
of time. Matter contained in the condition, be it to pay money, make an eſtate, 
or the like, it muſt be done at the time agreed upon and ſet down in the 
condition. h | 

If the condition be to pay money af ſuch a day, it is ſufficient if it 
be paid before the day, if the party accepts it, for that amounts to pay- 
ment on the day: Co. Lit. 28. 6. 7 

And in caſes where it is to be done before a certain time, it muſt be 
done beſore that time. or elfe the condition is broke. 

But in all eaſes where no time is ſet for the doing of the thing con- 
tained in the condition, be it to pay money, make an eſtate or the like, 
if the aQ be done, be to be done to the — that makes the eſtate, or 
to be done to him and a ſtranger, and be ſuch a thing as is for the 
benefit of him that makes the eſtate, and for his benefit only; there, 
regularly, the party that is to do the thin ſhall have time to do it 
during his life, unleſs the party, feoffor, We. chat makes the firſt eſ- 
tate, whereunto the condition is annexed, haſtens the doing thereof 
by requeſt ; for if he requeſt the doing thereof, and ſets no time, it 

muſt be done within a convenient time after that: requeſt ; and if he 

' requeſts and prefixes à time convenient when he deſires to have it done, 
it muſt be done at that time; and in theſe caſes the condition cannot 
be broken without a requeſt, ſo Jong as he to whom the eſtate upon 
condition is made be living. | 

And therefore in this caſe it is not like to a condition made by will, 


* mo- for if one deviſes his land to J. S. ſo as be pays the twenty _ » 
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that without any requeſt at all. Perk. 8 9, 798. 
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5 H. which the teſtator owes him, and no time is ſet for the payment | 
thereof ; in this caſe he muſt pay it as ſoon as it is demanded, or he for- . « 
fcits the land, and the heir may enter. . 3 4 
But if the thing to be done be to be done to a ſtranger, and be for 10 enfcuff.. 
the profit and benefit of a ſtranger only; as if a feoffment be made on 
— that the feoffee ſhall marry the daughter of the feoffor, or A 
on condition that the feoffee ſhall enfe-ff a ſtranger, and no time is - = 
ſet for the doing thereof; in theſe caſes the ſeaffee ſhall not have time 
during his life to do it, but he muſt do it in a reaſonable time, and 4 
without any requeſt at all, or elſe he breaks the condition. dee ac- + 
cordingly Bac. Ar Condition pl. 26. and pl. 217. | a ö 
And in ſome ſpecial caſes, when the act to be done is to be done to 7, arant um 
the party himſelf. that party ſhall not have time to do it during his advowſon or 
life ; as if one grants land to J. S. on condition that be ſhall grant an a reat.. 
advowſon to the grantor for his liſe, or on condition that he ſhall grant 
a rent-charge to the grantor during his life, to be paid at Michaelmas 
and our Lady day; in theſe caſes the grant of the advowſon muſt be 
before the advowſon falls, and the grant cf the rent muſt be before 
either of the days of payment comes, and that without requeſt, or elſe 
the condition is broken. Co. Lit. 208, 209, 219. Lit. $ 353, 2 Ceo. 
-9. 6 Co. 31. Plow. 30. Perk. § 155, 779, 794, 787, 793» 789, 
788. 38 Ed. 3. 11. Dyer 311. Ke. 1 
If a man gout an advowſon, upon condition that the grantee ſhall 


regrant the ſame to the grantor in tail, in this caſe if the church be- 
come void before the regrant, or before any requeſt made by the grant- 
or, he may take advantage of the condition, becauſe the advowſon is 
not in the ſame plight as it was at the time of the grant. Co. Lit. 


th. 


222. 6. | fa | | 
And if the condition be, that if 7 S. do ſuch an act, that then the 9 pay mes 
feoffee ſhall pay ten pounds to the feoffor, or elſe that the ſeoffor ſhall ney. 
re-enter, and no time js ſet when the feoffee muſt pay this ten pounds, 

in this caſe the payment muſt be as ſoon as the ſame act is done, and 


And in caſe where the feoffee, Ic. or a ſtranger. be to do an act, 
and he alone is to do it, and it does not concern the ſeoffor, Ac. as to 
o to Rome, or the like, there the feoffor, &&c. or ſtranger, ſhail have 
time during his life to do the thing, and it cannot be haſtened by re- 
queſt. Co. Lit. 209. a W 
When a certain time is ſet for the payment of money, or the doing o pay mo» | 
of any other thing in genera], neither agent or patient are bound to ney or do L 
attend any other time. | | any thing, 
And if the thing to be done on a certain day, but no hour of the day 
is ſet down wherein the ſame ſhall be done ; in this caſe they mutt at- 
tend ſuch a diſtance of time before the ſun- ſet as may be convenient to 
do that work in. | 
And if the condition be to pay money at a place certain, at any 
time during life ; and in this caſe the money may not be tendered at 
any time in the place, in the abſence of him that ſhould receive it ; 
bat he that is to pay it muſt give notice to the other party before-hand 
what tine he will tender it. that the other may be ready to receive it. 
Or if at any time the parties happen to meet at that place, a pay- 
ment or tender then at the place is ſufficient. | 1 


| 
| 
| 
| 
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And the ſame law is for the moſt part in conditions of obligations 
207.6 2042." Ts. £52. 303... - x ; 
To make a If lands be granted, on condition that the grantee ſhall make a leaf, 
leaſe, for life of other land to the grantor, the remainder to a ſtranger ; in 
this caſe the feoffee ſhall have all the time of his life to do it, if he be 
not haſtened by requeſt. "46 8 
But if the condition be to make a gift in tail to a ſtranger, the remain. 
der to the feoffor; in this caſe it muſt be done in convenient time with. 
out requeſt. | | 
. If the King licence his tenant to enfeoff 4 and B. ſo as they give land 
again to the F-offor and the heirs-male of his body, and he makes a fe. 
oftment accordingly ; in this caſe it muſt be re-conveyed before the 
death of the feoffor, or elſe the condition is broken. Co. Lit. 220, 222 
To enfeoff. Tf A enfeoffs B of Blackacre, on condition that if C. enfeoffs B. of 
Whiteacre, A. ſhall re-enter ; in this caſe C. ſhall have time to do this 
during his life, if B. does not baſten it by requeſt. Co. Lit. 208. 
To get the If a lefſce grants his eſtate to a Frenger, on condition that the 
good will of grantee gets the good will of the leſſor, and no time is ſet when he ſhall 
A get his good will: he ſhall have time to get his good will during the 
. term; and although he denies it at the firſt, yet if he grants it 2 


wards, that is ſufficient. Perk. f 795. 
5 In reſpect In caſes where a place is ſet down for the doing of a thing contained 
plc jn the condition, there it muſt always be done at that place, (unleſs by 
| ſome agreement made between the parties afterwards another place be 
appointed) otherwiſe the condition is not performed, and the parties 
are not bound to attend in any other place 
Where a certain place is appointed for payment, the one party is not 


bound to pay, nor the other to accept payment in any other place. 
Roll. Abr. 444. 


But in caſes where there is no place ſet down for the doing of a thing 
contained in the condition, if the thing to be done be a corporal ſer- 
vice, as to pay money, or any ſuch like thing, the party that 1s to do it 
mult at his peril ſeek out the perſon to whom it is to be done, if he be 
infra regnum Anglie ; but if he be not within the kingdom, he is not 
bound to ſeek him, and yet the condition is not broken. 
And if the thing to be done be either local, i. e. ſuch a thing as muſt 
be done in or at a place certain, as the making of a feoffment of land, 
payment of rent, or the like; the thing muſt be done at that very 
place; and a tender of doing it in that place is a ſufficient performance 
of the condition : as for example, | ; 
To pay mo- If a feoffment be made, on condition that the ſeoffee ſhall pay to the 
i. feoffor twenty pounds on Eaſter-Day at Dale, and the feoffee tenders 
the twenty pounds the ſame day at Sale; and although the feoffor be 
at Sale, ad bb tenders the twenty pounds to his perſon there the ſame 
day, yet it is no performance of the condition. | 
And if a ſeoffment be made in mortgage, on condition ſor the pay- 
ment of monev at a day, and no place 1s ſet for the payment thereof; 
in this caſe the mortgagor muſt ſeek the mortgagee, and tender it to his 
perſon at his peril: and tender of the money upon the land mortgaged, 
is not a ſufficient performance of the condition. 2 5 
The mortgagor in order to perform the condition, and make a ſuf- 
ficient iender, muſt be attentive likewiſe to the time and manner of mak- 
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ing his tender: as to the time, if the payment is mentioned to be made 
on the day indefinitely, any convenient time before the laſt inſtant of the 
day, is the uttermoſt time * by law. Co. Lit. 202. a. Vide 
alſo Com. Dig. Condition (& 8). With reſpect to the manner of making 
a legal and ſufficient tender of the mortgage money, if the condition 
be (as it uſually is) to pay /awful money ef Great-Britain, that is to be 
underſtood money coined by the King's authority, or foreign coin, by 
proclamation, made current within the realm. . Lit. 207. 4. 5 Co. 
114. 4. And though it may be very mconvenient to a mortgagor, to 
rocure the whole ſum in caſh,. yet he is to conſider that Bank notes are 
not ſtrictly a legal tender, unleſs offered to be turned into money. Ca. 
Eg. Abr. Mortgages D). pl. 9. Vin. Abr. Tender (B). The mortgagor 
may bring the money in purſes or bags, without ſhewing or telling it ; 
it being incumbent on the mortgagee to put it out, and tell it. It alſo 
behoves the mortgagee to inſpect the goodneſs of the money; for if 
there is any bad money in the bags, and the mortgagee accepts it, the 
mortgagor is not bound to change it. 5 Co. 115. Co. Lit. 208. a, 
Vide further Vin. Abr. Tender (E). . | 
If a feoffment be made, on condition that the ſeoffee ſhall enfeoff the 
ſeoffor of Whiteacre in Dale; in this caſe the feoffment, or the tender 
of it, muſt be in Dale, and cannot be elſewhere, and a tender of it 
there is ſufficient to perform the conditian. | 5 


So if the condition be, chat the feoffee ſhall in Eaſter Term next ac- ledge faris- 
knowledge ſatisfaQtion upon a judgment in the King's Bench; this muſt faction on a 


be done there, and cannot be done elſewhere, . 

So if a feoffment in fee be made of Whiteacre, rendering rent to the 
feoffor and his heirs, on condition that if the rent be not paid, the feoff- 
ment to be void, and no place is ſet for the payment of it; in this caſe 


the feoffee is not bound to tender his rent any where for the ſaving of - 


the condition, but upon the land, and a tender there is ſufficient. 


And if a man makes a feoffment in fee, without any reſervation of 


rent precedent in the deed, on condition that the ſeoffee and his heirs 
ſhall render a yearly rent of twenty RUE a year to the feoffor and 
his heirs, and if they fail, that-the feoffor ſhall re-enter ; in this caſe 
alſo the payment or tender muſt be upon the land, 93 

But if the condition be, that he ſhall tender twenty ſhillings a year 


to a ſtranger and his heirs, this is no rent, nor in the nature of a rent, 


and therefore the feoffee muſt tender it to the perſon of the ſtranger 
where he can find him at the day, or elſe he breaks the condition ; and 
a tender upon the ground is not ſufficient. 5 | 

But in theſe cafes, if the nature of the thing to be done be ſuch as 
will not admit of ſuch a carriage from place to place to ſeek out the 
perſon of the feoffor, &c. there, although the thing to be done be cor- 


pu_ or tranſient, and not a local thing, yet he that is to do it ſhall not 


bound to ſeek out the perſon of the other : as for example, 

If an eſtate be made, on condition that the grantee ſhall deliver 
twenty quarters of wheat, or. twenty loads of wood to the grantor at 
ſuch a time, and no place is ſet ſor the doing thereof ; in this caſe the 
grantee 1s not bound to carry the ſame about to ſeek the feoffor or gran- 
tor, as he is bound to carry money ; but before the day the grantee is 
to know of the grantor where he will appoint to receive it, and there it 
muſt be tendered. N 5 * 
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28 And the like law is for the mot part in conditions of obligations. © 
Aciation., It is beſt therefore in all caſes that the certainty of time and place he 
et down in the condition for the per'ormance of a thing; and the more 
certain it is, the better it is for him who is to perform it. Co. Lit. 210 
21, 213. Lit. F 343, 345. Bro. Condition bo. X 
4-Inreſpeft If a leaſe be made, on condition that the leffee ſhall pay.to the leffor 
of other alf fuch ſums of money as the leſſor ſhall Jay out in ſuch a buſineſs; in 
matters. tis caſe the leffor muſt firſt tender to the leffee a note of the charge; 
before the leffee is bound to pay, and until this be done the condition 
"0 cannot be broken. 3 | 
To pay mo- And after a note is given alſo, he ſhalf have ſome reaſonable time to 
HEY. provide the money. , 
| And if he tenders him a note of more than in truth he lays out, the 
| leſſee, if he knows it, may pay ſo much as is laid out, and he may re. 
fuſe to pay any more. | | 
To make aw If lands be granted, upon condition that A ſhall make an eſtate of 
ehatc. lands at the charges of B. in this caſe A. muſt do the firſt act, vis. no- 
rify to B. what aſſurance he will make, before B. is bound to tender the 
charges. 5 Co. 22. 

If a feoffment. be made on condition that the feoffee ſhall give ſo 
much houfhold-ſtuff to the feoffor, or ſo much money for it as itſhal! 
be rated at by two indifferent perſons to this or ſe to be choſen; in 
this caſe the election of the two men muſt be by {ca feoffee : but if the 

words be by 10 perſons 1» be indifferently choſen, then the election ſhall 
be by both part ies; for in the firſt caſe the word indifferent goes to the 

appraifing, and not to the perſans. | 
a feoffment be made of a ground, on condition that the feoffee 
_ Gtches. fhall rake the ditches ; in this caſe if the feaffee does it once it is a fuf- 

ficient performance of the condition. tis | 
And yet if a man grants a houſe for life, on condition that the leſſee 
ſhall dwell and be reſident in the houfe during the ſaid term; in this 
caſe jt is not ſufficient that he dwells in it once during the term, but 
_ do fo all the term, or elfe the condition is broken. 27 H. 8. 1, 

. 2. | 
If an annuity be granted of ten marks per annum to a man, on con- 
dition, or till he be promoted to a benefice by the grantor, and. it is 
not ſaid of what value the benefice ſhall be; in this caſe it ſhall be taken 
ſor a benefice of as great value and of as good an eſtate as the annuity 
is, otherwiſe the grantee may refuſe it, and yet his annuity ſhall con- 
- tinue. Perk. $804. 
To give If a ſeoſfment be made on condition that the feoffee ſhall give all his 
odds. oods % gue fuerint, or give all his pikes in his pond # gue fuerint, in 
this caſe the words ſhall be taken in the preſent tenſe, for the goods 
and pikes that are at the time of the grant. | : 

But if a feoffment be made on condition that the feoffee ſhall give all 
his goods in London / que fuerint, that did belong to * in this caſe 

| the words ſhall be taken in the præterperfect tenſe. Cad... - 
Not to dif- If one makes a leaſe of the manor of Dale (wherein is a wood called 
turb the. Dale Wood) excepting all the woods and underwoods growing in Dale 
2 taking Wood, and all the great trees growing elſewhere, and this is _ con- 
; dition that if the leſſee ſhall aifturb the leſſor, to cut and ſell the wood 


and underwood excepted, the leaſe to be void; in this caſe the condi- 
tion 
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= ſhall extend only to the wood and un 0 8 
2 . * 3 Alſewhere z but if the words of the condition be 
( Ball diſturb, &c, lo cut ke. the word and under cwood on the premiſes ) con- 
tra. Hil. z. Car. Hayward and Fulcher”s Caſe. Palm. 53. A 
If one grants land, rendering rent at the * St. I and To pay rent, 
our Lady-day, or within a month after, on condition that if it be be- 
hind after the feaſts and days Jimited by the ſpace of eight weeks, that 
the leaſe ſhall be void; in this caſe the eight weeks ſhall be accounted 
ſrom the month, which is the twenty-eighth day after the feaſt, "Dye 


f the condition be made in the copulative, and gonſiſtʒ of divers parts, 
- part muſt be obſerved, or 83 will not be performed. | 
But if ſuch condition copulative is impoſſible to be performed, jt ſhall 
be taken in the disjunQive. Owen 52. as where the condition is, that 
be and his executors ſhall do ſuch a thing; this is in the disjunctive, be- 
cauſe he cannot have an executor in his lifetime. Roll. Abr. 444. : 
When it is made in the disjunctive, if any part of it be obſerved, it 
is a ſufficient performance of the condition. | 
And therefore if a feoffment be made on condition to reinfeoff and pay 
twenty pounds, and the feoffee reinfeoffs, but does not pay the twenty 
pounds, in this caſe the condition is broken. | 
But if the condition be to reinfeoff or pay twenty pounds, and the 
ſeoffee does one of them, it is a good performance of the condition. : 
If 4. obliges himſelf to pay B. ten pounds, or ſo much as J. S. ſhall 
appoint ; if 7 F. will 2 any ſum to be paid, 4. ſhall pay the 
ten pounds, Lut. 694. What ſhall be deemed a condition disjunctive, 
how i Gal) be-pe r and when the performance ſhall be excuſed, 
vide Com. Dig, Condition (K). | | | 
When a condition is made in the copulatiye and disjunctive both, it 
ſhall be taken in the disjunctive only; as if a leaſe be made to A. and 
B his wife, on condition that A. and B. or any child between them, 
ſhall ſo long live; this ſhall be taken in this ſenſe, if the huſband, wife 
or child ſhall ſo long live, ſo that the leaſe ſhall not be determined by 
the death of the buſband or wife alone. Vide caſes of Baldwin and 
Cock, 1 Leon. 74. Owen 52. . C. | / 
If there be two proviſoes in two ſeveral indentures of the conveyance 
of ſeyeral manors to A. and B. that if the feoffor pays or tenders twen- 
ty ſhillings to . and B. or the heirs of A. that the conyeyance ſhall be 
void, and 4 dies; in this caſe a tender to B. is not ſufficient, and it 
muſt be made to the heir of A. and it muſt be twenty ſhillings for every 
proviſo : but otherwiſe it is of a collateral act. 12 H. 7. 10. Co. Lit, 
225. Perk. $ 746. Dyer 337, 27 1 110 
If the words of a condition be thus, that * ſuch a contingent the 
party ſhall enter and retain the land until the thing be done, &c. in this 
caſe, and by theſe words, the eſtate is not determined, as it is by theſe 
2 that the eflate ſball be void, or that the grantor ſhall re-enter, or 
e like), 
And . theſe words ther is a difference alſo to be obſerved ; far if 
the words be, that upon ſuch 4 contingent the eftate ſhall ceaſe and 
be void, and it be a leaſe for years to which the condition is annexed, 
the eſtate is ip/o fao void, without entry or claim, and can never be 
affirmed afterwards. | | . 
| u 
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But if the words of the cloſe of the condition be chat the feoffor, be. 
or, &c. ſball re-enter, without any other words, although it be in 2 
eaſe for years, yet the leaſe is not void until he has made an actual 

entry. | 
But in both: caſes, if the eſtate to be voided be an eſtate in fee, or 
- for life, it is only voidable by the breach of the condition, and muſt 
be made void by entry or claim: and until this be done the grantor 
can make no new eſtate of the land, 2 | 

But in the firſt caſe, before the party ſhall retain the land and take 
the profits of it in the nature of a pledge, until the thing be done which 
was-agreed upon in the condition, and then the other party ſhall have 
the land again. Co. Lit. 203, 204. 3 Co. 64. 11 fl. 7. 21. Dye, 
6. 127. | | : | 


' Where a Court of Equity will relieve againſt the Breach of a 
i 


lion. 


— 


The Court of Chancery relieves againſt ſome breaches of conditions, | 
c. but not againſt the breach of a condition precedent : it will rellere 
to prevent the diveſting of an eſtate, though rot to give an eſtate that 
never veſted by reaſon of the non-performance of a precedent condi- 
tion. Yet in all caſes where the matter of a condition lies in the con- 
penſation, be the condition , ecedent or ſubſequent, there ought to be 
relief in equity. 2 Vern. 239. Vern. 223. 

On a queſtion, Whether relief might be given for the breach of : 
eondition on non-payment at the day, Ac. there being no damage but 
what might be made up by payment after with damages? It was de- 
creed that relief ſhould be bad And faid, that it is now a general 
rule of equity, that no advantage ſhall be taken of a penalty or ſorſei- 
ture, where a compenſation may be made. Chan. Ca. 144. Max. Eg. 


, 45, Ec. 
A. deviſed lands to J. S. upon condition to pay twenty thouſand 
unds to his heir at law, vis. one thouſand pounds per ann. for the 
rſt ſixteen years, and two thouſand pounds per ann. after, till the 
whole ſhall be paid, and the heir entered for non-payment of the one 
thouſand pounds per ann. J. S. ſhall be relieved upon payment of the 
one thouſand pounds, together with the intereſt from the time it be- 
came payable, without any deduction for taxes; the court SG 
that wherever they can give ſatisfaction or compenſation for the breac 
of a condition they can relieve. Salk, 156. Vern. 894. $4 
The lady Anne Knotwles had deviſed to her by the Ear! of N. Nev- 
2 and other tenements in the county of M. to her and the 
heirs of her body begotten, upon condition that ſbe married with the con- 
ſent of his wife and of certain truſlees; and if ſbe married without their 
conſent, or died without iſſue of her body, then the premiſes were given 
over to G. P and to his heirs for ever, Tl lady Anne married with- 
out ſuch conſent, but afterwards the truſtees aſſented thereto : and now 
a bill was brought to be relieved againſt the condition, and the breach 
of it. It was held, that this was a conditional limitation, and not relieva- 
ble in equity; nor ſhall the ſubſequent aſſent ſupply the want of conſent 
precedent, 
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Tecedent, for after the marriage, conſent gnifies no more in this 


1. Lord Keeper declared he was clear of opinion, that equity 
ought not to interpoſe in this caſe ; and was glad to ſee that a parent 
could ſettle his eſtate, that it might be out of the power of a court of 
equity; and ſo diſmiſſed the bill. Chen, Ca, 138. 141. 143, 144. 
Med. 300. 2 Chan. Rep. 26. Lol ag Mad rake oo 
A. than makes à mortgage at ſix ger cent. with proviſo to take five, 
if paid within three months after, If there is a great arrear, the court 
not relieve. Secus if but a ſhort time. il. 652. hx hs 
Lands were ſettled by a man on truſtees to ſuch uſes as he by deed 
or will ſhould. appoint ;. and by bis will be deviſed his eſtate to bis el- 
aeſt daughter, upon condition that ſhe, within ſix months after his 
death, paid certain ſums to her other ſiſters ; and if ſhe failed, then he 
ave the lands to his ſecond daughter on the like condition, c. The 
plaintiff failed. in payment of the money within the time limited, and 
was relieved; and the Court of Chancery may enlarge the time of 
payment altho the premiſes are deviſed over; and even in the caſe of 


WI 


2 condition precedent. 2 Vern. 2222. DENY ee 
E. R. deviſed his real eſtate to his kinſman Sir R. R. paying one 
thouſand pounds a piece to his two daughters and heirs at law: Fir K. 
R. makes Eault in payment, and the daughters bring ejectment, and 
recover the lands; then the plaintiff claiming under Sir R. R. brought 
his bill to be relieved, and obtained a decree for that purpoſe, payin 
what remained unpaid of the two thouſand pounds, with intereſt a | 
coſts. Againſt this decree it was objected, that Sir R. R. claiming only "i 
as a voluntary deviſee, equity ought not to aſſiſt him againſt the breach 
of the condition, whereby to eſtabliſh a diſinheriſon of the heir; but 
that he ought at his. peril-to have taken care to have perſormed the 
ſame, or the law ſhould take place, Sed non allocatur. 2 Vern. 366. 
A. bequeathed two thouſand pounds to his daughter, but if ſhe 
ſhould marry one B. that then the legacy ſhould be void: the daught- 
er having married B. contrary to the will, her brother pays her eight 
hundred pounds, and ſhe releaſes the legacy; but afterwards brings a 
bill to ſet aſide the releaſe, and have her legacy made good to her. 
It was decreed by the Lord Chancellor againſt the plaintiff; who ſaid, 
that where a legacy is given to a woman, upon condition that ſhe mar- 
ries with the conſent of J. S. if the legacy be not limited over, it is 
only in terrorem, and though ſhe marries without conſent, it does not 
avoid the legacy: but here in this caſe the father had revoked the lega- 
cy, and ſhe was only prohibited to marry with one man by name. Vern. 
19, 20. | | | 
A. bequeathed three hundred pounds to B, her daughter, but if ſhe 
married under twenty-ene without conſent of the executors, or major 
part of them, the legacy ſhould go to the children of her ſiſter, the 
wiſe of C. and made 8 and two others executors; B. being at the houſe = 
| of C. there marries his ſon by a former wife, with his privity, being un- = 
der twenty-one ; B. and her huſband ak £, bill ſor the en C. in f 
favour of his other child: en, inſiſts that the legacy is forfeited. The 
other executors confeſſed they had notice of the courtſhip, and did not 
contradit or diſapprove of it; and the three haired pounds was 
decreed the plata, there being at leaſt a tacit conſent, 2 Yern 580. 
| A. deviſed % 
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A. deviſed to his daughter M. one hundred pounds to be paid h 
bis executors upon her day of marriage, or age of twenty-five, whi 
ſhould firſt happen, yo condition that ſhe ſhould warty with the ton. 
ſent of fuch and ſuch perſons; and if ſhe marry without their conſent, 
then to have fifty pounds only, and no more, and gave the teſidue of 
his perfonal eſtate to V. M. married without ſuck confent before 
twenty; it was held by the Maſter of the Rolls, that this was mor 
a cauſe in terrorem, and that the deviſe of the ſurplus of the perſonal 
eſtate was a devife over of the fifty pounds on M.'s difobedience. A. 
Ca. Eg. 112. 7 

A. deviſed to B. who was his heir at law, alf his lands, c n 
Cc. charged with a ſum of money payable to his daugkter at her aye 
af 20 years, or mage and deviſed the excepted lands in truft to ke 
ſold for rag of debts; provided that if the daughter ſhould mar- 
ry in the lifetime of het mother, without her conſent firft had in wri. 
ting, then five hundred ads, part of the ſaid ſum charged, ſhould 
ceaſe, and ſhoald be applied towards payment of his debrs charged on 
the faid excepted lands: and appoints bis wife guardian of his daughter, 
and makes her executrix, and dies. The daughter attains her age of 
rwenty-one, and without the conſent of her mother intermarries with 
the plaintiff, Per Lord Keeper... This is a portion to be raiſed out of 
lands, and therefore to be conſidered as land; and though it be to go 
towards payment'of debts on breach of the condition, and there ap- 

r one hundred and twenty creditors concerned, yet none that are 


in danger of loſing their debts; and it is then to be conſidered as it 


ſtands _- the condition itfelf, and therefore the plaintiff muſt have 
the whole portion, for the teſtator has appointed two periods of time 
to intitle her, vir marriage or the age of twenty-one ; and as ſhe has 
atrained that age, it becomes a veſted and ſettled intereſt in her, not 
to be diveſted by the marriage without the confent of the mother, for 
that confent cannot in any reaſon be carried further than during her 
minority. Ahr. Ca. Eg. 112, 113. | 

Where there is a condition that a feme ſhall marry with the conſent 
of two executors, and one without reafon is againft the match, the 
court will diſpenſe with his conſent. 2 Wil. 628. 


If the father deviſes lands in truſt to permit his daughter to receive 


the rents until her marriage or death, and in cafe ſhe marries with 
the conſent of the truſtees, then to convey the premifes to her and her 
heirs; but if ſhe died before marriage, or married without ſuch con- 
ſent, then to convey to other perſons. The daughter afterwards mar- 
ries w.th the eonſent of her father, who ſettles part of the lands on 
her and her huſband, and dies; this ſettlement ſhall be no revocation 
of the will; as to the deviſe of the other lands to her ; and by the fa- 
* conſenting in his liſetime, the condition is diſpenſed with. 2 
era. 720. 

Lands were ſettled in truſt for raiſing portions for daughters, pu 
ble upon their marriages, with the conſent of truſtees ; but if the) 
married without ſuch conſent, then to remain over to another, Oc. 
The daughters were old, and never intended to marry, but to lay out 
their portions in a purchaſe of annuities ſor their lives; and it was 
held that they Moulck have their portions immediately, upon giving ſe- 


curity to indemnify againſt the perſons to whom the portions W = 
' livere 


7 
8 
. 
a 


EFF «<_ > i. 


I-23 cs 4,5 7 yy 


7 8 „ {-* 


— 


Waere 


* 


IS 


| — tio ws 0 


livered over. Nel, Chan. Rep. 62.——And in 2 Vern. 497 the ſame 
oint was decreed upon giving ſecurity to refund, if the condition 
ould be broken, though no mention made that the daughters did not 
intend to marry. 8 r . 
A. by bis will gave his grand-daughter two hundred pounds on con- 
dition that ſhe Auld continue with his executors till ſhe ſhould be 


twenty-one ; but if ſhe ſhould de taken from them by her father, (who. 


was a papiſt) or be married againſt the conſent of his executors, then 
he gave her but ten pounds. 'The 3, Og was placed by the execu- | 
tors with a clergyman, who, before ſhes was twenty-one, with the 

conſent of one of the executors, permitted her to make a, viſit to her 
father ; and he took that opportunity to marry her to a Papift. And ſhe 
was decreed the legacy at the Rolli; but upon a re-hearing, the Lord 
Keeper held that ſhe ſhould have but the ten pounds only : and he ſaid, 
that in this caſe there waz no difference between a condition that ſhe 
ſhall not marry without conſent, and that ſhe ſhall not marry againſt 
conſent. 2 Fern. 572. 9. Whether there was any limitation over? 
Vide the next paragraph but tae. 3 1 

If by leaſe nine thouſand pounds is ſecured for a feme- ſole, in caſe 
ſhe does not marry contrary to the liking of 4. and if ſhe does, then 
for ſuch perſon as A. ſhall. nominate ; and for want of ſuch nomina- 
tion for A. and the marries without conſent of A. yet he cannot diſpoſe 
of the leaſe otherwiſe than for her benefit. - Chan. Ca. 58. This caſe 
is cited in. 2 Fern. 575, where it is ſaid, that there may be a difference 
between a condition that the ſhall not marry without conſent, and where 
it is that the ſhall. not marry againſt conſent. a 

If a portion of eight thouſand pounds be given to a woman, provided 
that ſhe does not marry without the conſent of A. and if the does ſhe 
ſhall have but ane hundred pounds per ann. Yet if ſhe marries with- 
aut his conſent ſhe ſhall be relieved, for the proviſo is in terrorem only. 
2 22, 2 Chan. Rep. 23. Vern. 20. Nel. Chan. Rep. 145. 2 

ern. 293. | 

But it was ſaid, that if the portion upon ſuch marriage had been li- 
mited over to another, it had been otherwiſe. Chan. Ca. 22. 2 Chan. 
Rep. 95. 2 Vern. 357. 7 | 

By the law of England, a deviſe upon a condition not to marry at all, 
and not marry a perſon of ſuch a profeſſion or calling, is void, whe- 
ther there be a limitation over or not; but if it be upon condition not 
* marry a Papiſt, or a. certain perſon by name, it may be good. 

ern. 20, 

Bur by the civil law, a gift or deviſe upon condition not to marry 
without conſent, is void, Ro? there be a limitation over; for it is a 
maxim there, that matrimonium debet eſſe | berum. | 

A. deviied his lands to truſtees for three years, and if within the three 
years there happened a marriage between G. who was a diſtant rela- 
tion, and of the ſame blood, and V his niece and heir at law, then to 
V for life, remainder to her firſt ſon, fc in tail-male by G. to be be 
gotten : but if the marriage ſhould not take effect within the three 
years, or if the marriage ſhould be before the years of conſent, 
and not ratified when of competent age, then to F in tail, who was 
likewiſe a remote relation of the teſtator, bur not of the ſame blood. 
The marriage between C. and /7”, did not take effect within the three 


years 
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years though ſeveral propoſals were within the time made by her friend 


to his guardians, but not accepted by them ; and thouyh ſhe herſelf had 
preſſed the match as far as the modeſty of her ſex would permit. Sbe 
afterwards married B and by her bill prayed the benefit of the deviſe, 
the condition being anſwered by her as far as ſhe was e having 
married a perſon, as was alledged, equal in circumſtances, Nc. to G. But, 
by the advice of Heli and Treby Chief Juſtices, her bill was diſmiſſed, 
Between Bertie and Lord Falkland, 3 Chan Ca. — Salk. 231. it 
is ſaid, that the decree in this caſe was reverſed in the Houſe of Lords, 


And in 2 Vern. 33. it is ſaid, that the matter was ended by compro- 


miſe. 

A. deviſed to each of his daughters two thouſand pounds, payable at 
twenty-five, but if they or either of them ſhould marry before ſixteen, 
or if the marriage ſhould be without the conſent of their mother and 
truſtees, then they ſhould loſe one thouſand pounds of the portion, 
which ſhould go to his other children; one of theni married before the 
age of ſixteen, and though it was with the conſent of the parties, yet 
it was held, that both terms of the condition ought to have been ob- 
ſerved.. Lord Saliſburys Caſe, 2 Vent. 305: But in 2 Fern. 223. it is 
ſaid, that the father treated with the Lord Saliſbury about the marri- 
age, though he died before it was ſolemnized ; and there the decree i; 
quite contrary. And Skin, Rep. 285. agrees with this laſt reſolution. 

If the father makes a voluntary ſettlement on his eldeſt ſon in tail. 
male, remainder to a ſecond ſon, Fc. in which there is a proviſo, 
that if the eldeſt did not pay the ſecond fix hundred pounds at his age 
of twenty-one years, that then the eſtate of the eldeſt ſhould in law and 
equity ceaſe ; and the father afrerwards marnes a ſecond wife, and by 
deed, taking notice of the former ſettlement, and that the ſon had 
not paid the money, conveys the ſame lands to the uſe of his children 
by his laſt wife; the eldeſt ſon ſhall not be relieved, the con- 
veyance being voluntary, and the condition ſpecial, that his eſtate 
ſhould ceaſe in law and equity, and the ſon's bill diſmiſſed according- 
ly; and the rather becauſe the ſon had ſet up a leaſe againſt his father, 
which was obtained by ſurprize ; and the deed in law was defeQive, 
and amounted only to a declaration of truſt. Vern. 1 56. 

A man being ſeiſed in fee of lands of the value of ten thouſand 
pounds ſettles it ſo, that in caſe his eldeſt daughter, within ſix months 
after his death, ſhould pay ſix thouſand pounds to the uſe of his other 
four daughters, then hs eldeſt to have the land; but if ſhe failed in 
payment, then the ſecond to have the like privilege ; the fix months 
p= without payment, and the eldeſt daughter having aſſigned over 

er intereſt to one to whom ſhe wa? indebted, which the eſtate was 


to go out of the family, contrary to the intention of the donor ; the 


court took time to conſider, whether they ſhould retrieve in this caſe or 
not. 2 Vern. 366. This ſeems to be the ſame caſe in 2 Vern. 222. which 
ſee before, but differently ſtated, 

If A. conveys lands to B. Ec. and their heirs, upon truſt that if C. 
the ſon of A. within fix months after the death of HA. ſhould ſecure to 
truſtees five hundred pounds for the younger children of C. then aſter 
ſuch ſecurity given to convey to C. and his heirs, and until the time 
for giving ſack ſecurity, in truſt for the eldeſt ſon of C. and in de- 
fault of ſuch ſecurity, io convey to ſuch eldeſt ſon and his heirs, * 6. 
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dies any ſuch ſecurity given ; yet this condition precedent, be- 
_—_ ; — of a W the rode of the truſt Fall be regard- 
ed which was to ſecure five hundred pounds to the younger children. 
Chan. Ca. 89. 2 Mod. 302. | > 

A. deviſed his eſtate to B. in truſt for the uſe and benefit of P. but 
declared his will to be, that P., ſhould have no benefit of the deviſe, 
unleſs P's father ſhould ſettle on P. two full thirds of the eſtate ſettled 
on thefather on his marriage ; and on default thereof the eftate ſhould 

o to B. The father made no ſettlement on H. but deviſed all his eſtate 
to him for life, but ſubject to the payment of debts. It was adjudged, 


that this eſtate was executed in P. by the ſtatute of uſes, and conſe- 
uently that this is a condition ſubſequent, yet the court declared, that 


though conditions ſubſequent, which are to diveſt an eſtate, need not 
be literally performed ; yet even in ſuch caſe if the party cannot be 
compenſated in damages, it would be againſt conicience to relieve ; 
and therefore the maſter was ordered to examine the value of the eſtate 


deviſed, and the amount of the debts wherewith that eſtate was charged, 


and to report to the court, whether aſter debts paid there would be two 
full thirds of the father's eſtate which was ſettled on him in marriage, 
left to P and upon a re-hearing would not vary the former order; 
declaring that the difference was, whether this caſe lay in compenſa- 
tion, or not; and if a compenſation was made, he would relieve againſt 
the breach of the condition ; but in caſe a ſufficient compenſation was 
not made, the court would then conſider further of it. Vern. 79. 
167.— In 2 Vern. 222 &- 338, the ſame caſe was cited as a caſe 
wherein there was relief. 2 ö 

It a feme-covert, having power by will to deviſe lands, deviſes them 
to executors, to pay five hundred pounds out of them to her ſon; pro- 
vided that if the father does not give a ſufficient releaſe of certain goods 
to her executors, that then the deviſe of the five hundred pounds ſhould 
be void, and go to the executors; and after her death a releaſe is 
tendered to the father, and he refuſes ; yet upon making the releaſe 
afterwards, the money ſhall be paid to the ſon; for it was ſaid to be 
the ſtanding rule!of the court, that a forfeiture ſhould not bind where 
a thing may be done after, or compenſation made for it ; as where the 
condition is to pay money, &c. and though it is generally binding where 
there is a deviſe over, yet here it being to go to the executors, it is no 
more than the law implies. 2 Vent. 352. | 


Of Warran ty. 
HW: arranty what, and Warrantor and Warrantee who. 


WARRANTY is a covenant real annexed to lands or tene- 
A. nements, whereby the covenantor (whether be be ferffor, grantor, 
lejjor, & e) and his heirs are bound to warrant and ſecure the ſame to 
the covenantee and his heirs. and that they ſhall quietly hold and enjoy 
the ſame, and either upon voucher, or by judgment in a writ of warruntis 
Vor. lil —Parr H. K chartæ, 
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particular . 


In deed, 


In law. 


Lineal. 


Collateral. 


By diſſeiſin 
or wrong. 


General or 


chartæ, to yield other lands and tenements to the value of thoſe thy 
ſhall be evicted by a former title. Co. Lit. 365. 4. 1 

Warranties have, in modern practice, been totally ſuperceded by 
venants; becauſe, if the covenantor covenants for himſelf and his heir: 
it is then a covenant real, and deſcends upon the heirs, who are bound 
to perform it provided they have aſſets by deſcent, but not otherwiſe 
if he covenants alſo for his executors and adminifirators, his perſonal af. 
ſets, as well as real, are likewiſe pledged for the performance of the 
covenant, which makes ſuch a covenant a better ſecurity than a war- 
ranty. Blackft. Com. Vol. 2. 504. 

He who makes his warranty is called the warrantor, and he to whom 
it is made is called the warrantee. 


Kinds of Warrants. 


Warranties are either general, vg. by one and his heirs to another and 
his heirs: or particular, and reſtrained to a certain perſon. 

And there are two kinds of warrants annexed to freeholds and inhe. 
ritances. | | 

Firft, a warranty in deed, or an expreſs warranty; which is when a 
fine or feoffment in fee, or a leaſe for life, is made by deed, which has 
an expreſs clauſe of warranty contained in it; as when a conuſor, 
om or leſſor covenants to warrant the land to the conuſee, feoffee or 

eſſee. 

Secondly, A warrant in law, or an implied warranty; which i 
when it is not expreſſed by the party, but zacite made and implied by 
the law. 

A warranty in deed is either lineal or collateral. 
A lineal warranty is a covenant real annexed to the land by him 


which either was owner or might have inherited the land, and from 
whom his heir lineal or collateral might by poſſibility have claimed the 


land, as heir from him that made the warranty, 

A collateral warranty is made by him that had no right or poſſibility 
of right to the land, and is collateral to the title of the land. © 
Alſo there is a warranty which commences by diſſeiſin or wrong. 

Note, That all theſe things here are to be applied to warranties of 
lands concerning freeholds and inheritances, for there is a warranty of 
goods and chattels in contracts. | i= 2 

Vide further as to the ſeveral kinds of warranties, Bac. Ar. War- 
ranty (A). Com. Dig. Guaranty (G). Sul. Led. 120. 


What Words and Clarſes in a Deed will make a War- 


rand). 


The words dedi te renee, or dedi only in a feoffment, make a war- | 


ranty, when an eſtate in fee or inheritance paſſes by the deed. 
But the word conceſſi only, or dem ſi & conceſſi, do not make ſuch a 
Warranty, g | Ad 
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u And by force of the ſtatutes of bigamis, chap. 6 dedi is made an ex- 
4 preſs warranty during the life of the ſeoffor. ; Co. Lit. 33 3. 484. 4 
„ ** word warrantiz9, or warrant, is the only apt and effectual word 
0 to make an expreſs warranty, or a warranty in deed, and therefore this 
word only is uſed in fines. ; | | 

And the words 4-fendo, or acquitto, although they are commonly uſed 
in deeds, yet of themſelves without the other will not make a warran- 


. Ut: 5 Co. 17. 18. ' 3 - 
"i N geed warrants land to J. S. and his heirs, and the war- 


to 7. . and his heirs, but to J. S. only; or warrants to J. S. and his 
aſſizns, and not to J. S. and his heirs ; or binds himſelf and his heirs 
to warrant the land, but does not ſay how long, nor againſt whom ; 
theſe are good warranties. Dyer. 42. Co. Lit. 383. 


The warranty is uſually put before the reſt of the covenants. 


What ſhall be ſaid a good Warranty in Deed, ar not; and 
how it ſhall bar and bind. 


hings are requiſite. þ 
Firſt, That the perſon that warrants, be a perſon able; for if an 
inſant makes a feoffment in fee of land, and thereby binds him and his 
heirs to warrant the land; in this caſe, although the ſeoffment be only 
voidable, yet the warrant is void. | | | 
Secondly, That the warranty be made by deed in writing ; for if a 
man makes a feoffment by word, and by words bind him and his heirs 
to warrant the land ; this is not a good warranty. 3 | 
Soif a man gives lands to another by his laſt will, and thereby binds 
him and his heirs to warrant it; this warranty, although the will be 
i writing, is void. Co. Lit. 367. 386. Lit. C703. „ 
hn a will in writing is no deed, and therefore an expreſs war- 
ranty cannot be created by will; but a warranty in Jaw may be creat- 
| We by will, and may bind the heir, though it never bound the anceſ- 
| Wor. Co. Lit. 386. a. | 


Thirdly, That there be ſome eſtate to which the warranty is an- | 


nexed that may ſupport it; for if one covenants to warrant land to 
another, and makes him no eſtate, or makes him an eſtate that is nor 
good, and covenants to warrant the thing granted; in theſe caſes the 
warrant is good 10 C. 96. Co. Lit 384 Ten 1 
Fourthly, That the eſtate to which the warranty is annexed, be ſuch 
an eſtate as is able to ſupport it; and therefore that it be a leaſe for 
life at the leaſt ; for if one makes a leaſe for years of land, and binds 


himſelf and his heirs to warrant the land; this is no good warranty, 


neither will it have the effect of a warranty; but this may amount to 


covenant, on Which an action of covenant may be brought. Co. Lit. 
3758. 26H 8. 9. | | 1 


| Fifchly, That the warranty deſcends upon him that is heir of the 


whole blood by the common law to him that made the warranty, and 
'K 2 not 
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rantor does not bind his heirs to the warrantee; or does not warrant 


To every good warranty in deed that it muſt bar and bind, theſe | 
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not upon another ; for if tenant in tail in Borough-Engliſh diſcontinue; 

the tail, and has iſſue two ſons, and the uncle releaſes to the diſcon. 

tinuee with warranty, and dies; this is no good warranty to bind the 

ſon. | 

| Becauſe a warranty cannot go according to the nature of the tene. 
ments by the cuſtom, c. but only according to the form of the com. 

mon law. Lit. 5 735. | „ 

So if in this caſe tenant in tail diſcantinues in tail with warranty, . 
having two ſons, and dies ſeiſed of other lands in the ſame Borough in 
fee-ſimple, to the value of the land in tail; the younger ſog 1s no 
barred by this warranty. Co. Lit, i2. Lit. 735. 

So if one gives his land to the eldeſt ſon, and the heirs-male of hi, 
body, remainder to the ſecond ſon, Cc. and the eldeſt ſon aliens with 
warranty, 9 iſſue a daughter, and dies; this is not a good war. 
ranty to bar the ſecond ſon. Lit. F 161. | 

So if tenant in tail has iſſue two 1 by divers venters, and 
dies, and they enter, and a ſtranger diſſeiſes them, and one of then 
releaſes all her right, and binds her and her heirs to warrant it; in this 
caſe the warranty is not good to bar the ſiſter : but if they had been 
by one venter, contra. Lit. 737 | 

So if two brothers be by demi-venters, and the eldeſt releaſes wil 
warranty to the diſſeiſor of the uncle, and dies without iſſue, and the 
younger dies; this is no good warranty to bar the younger brother, for 
a warranty muſt evermore deſcend upon him that is heir at the com- 
mon law to him that made it. Cy. Lit. & 387. Lit. $ 718. 
 Sixthly, That he that his heir do continue to be fo, aud that neither 
the deſcent of the title nor the warranty be interrupted, for if one 
binds him and his heirs to warranty, and after is attainted of treaſon 
or felony, and dies; this warranty does not bind his heir. 

So if tenant in tail be diſſeiſed, and after leaſes to the diſſeiſor with 
warranty, and aſter the tenant in tail is attainted of felony, and has 
iſſne, and dies; this warranty will not bind the iſſue. 2 $ 745, 


46. 
n That the eſtate of freehold that is to be barred be put to 
a right before or at the time of the warranty made, and that he 0 
whom the warranty does deſcend have then but a right to the land; 
for a warranty will not bar an eſtate of freehold or inheritance in eſe, 
in poſſeſſion, in reverſion or remainder, that is not diſplaced and put 
to a right before or at the time of the warranty made, though after at 
the time of the deſcent of the warranty, the eſlate of freehold or in- 
heritance be diſplaced and diveſted. | 
And therefore if there be father and fon, and the ſon has a rent-ſer- 
vice, ſuit to a mill, rent-charge, rent-ſeck, common of paſture, or 
other profit apprender out of the and of the father, and the father 
makes a feoffment in fee with warranty, and dies; this ſhall not bar 
the ſon of the rent, common, Ege. 
Although the ſon after the ſ2offment with warranty, and before the 
death of the ſather had been diſſeiſed, and ſo being out of poſſeſſion, 
8 has deſcended upon him, yet this warranty ſhould not 
ind him. | | | 
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bind my reverſion or remainder. 
But if in the caſe before, the ſon be diſſeiſed of the rent, Ac. and 


affirms himſelf to be diſſeiſed by the gg of an aſſze, (for other- 
wiſe he ſhall not be ſaid to be out of poſſeſſion of a rent, or the like) 
and after the father releaſes with warranty, and dies ; in this caſe the 
col ateral warranty ſhall bar and bind the ſon of his rent, Qc. 

And if in the laſt eaſe my tenant for life be diſſeiſed. and my anceſ- 
tor releaſes to the diſſeiſor with warranty, and dies; this is a good war- 
ranty to bind and bar me. 10 Co. 96, 97. Co Lit. 388, I 

Eightly, That the warranty does take effect in the lifetime of the 
anceſtor, and that he be bound by it; for the heir ſhall never be bound 
by an expreſs warranty, but where the anceſtor was bound by the 
ſame warranty; and therefore a warranty made by will is void. Lit. 
g Mbh. That the heir elaim in the ſame right that the anceſtor does; 
for if one be a ſucceſſor only in caſe of a corporation, he ſhall not be 
bound by the warranty of a natural anceſtor. Co. Lit. 370. 


Int. 155. | 
7 That the heir that is to be barred by the warranty be of 
full age at the time of the fall of the warranty; for if my anceſtor 
makes a feoffment, or a releaſe with warranty, and at this time I am 
within "age, and after he dies, and the warranty deſcends upon, me 
within age ; this warranty ſhall not bind me; but if I become of age 
after the warranty of my anceftor, and before his death ; in this caſe 
the warranty may bar me. 

And in the firſt caſe it will bar 'me alſo whilſt it is in force ; but I 
may by my entry avoid it. 1 

And the ſame law is of a woman covert. 

And yet if the entry of an infant or woman covert be not lawful 
when the warranty deſcends, the warranty ſhall bind them as well as 


avoiding the eftate. 
And where the huſband is within age at the time of the deſcent of a 
warranty to his wife, and the entry of the wife is taken away, there the 


If lands be given to A. for life, and after to the next heir-male of 
A. and the heirs-male of the body of that heir-male, and A. having 
iſſue B. makes a feoffment of the land with warranty to J. S. this is a 
2 warranty, and a bar to the iſſue; for a man may be barred of 

is right by a warranty which he could never avoid : as where leſſee 


for life is difſeiſed, and a collateral anceſtor of the leſſor does releaſe 


35+ | R 

A warranty made for life or in tail is good, and ſhall bind for fo long 
time ; as if tenant in tail of land lets it for life, the remainder to anc- 
ther in fee, and a collateral anceſtor confirms the eſtate of the tenant 
for liſe, and dies, and the tenant in tail has ifſue ; this is a bar of the 


K 3 | voucher, 


So if my collateral anceſtor releaſes to my tenant for life with war- 
ranty, and dies; and this warrant deſcends upon me; this ſhall not 


The warranty of the predeceſſor doth not bind the ſucceſſor. 2 


any other; for ſuch a warranty cannot be avoided but by entry and 


warranty ſhall bind the wife. Lit. $ 726. Co. 67, 140. Co, Lit. 380. 


to the diſſeiſor with warranty, and dies, and this does deſcend upon 
the leſſor ; by this he is barred, Co, 66 44 Ed. 3. 30. 44 . pl. 


iſſue during the life of the tesant for life; and in this caſe, upon a 
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voucher, the recovery in value ſhall be put for life only. Lie. 5738. 
Co. Lit. 387. 8 | 

If one makes a gift in tail, and grants to warrant the land given ac- 
2 to the gift; this warranty is good no longer chan the eſtate 
laſts. | 

And no warranty that a donor can make in this caſe can bar him of 
the -_ if the donee dies without ifſue, and the eſtates determines, 
10 . 

And 5 a warranty bars, it is entry, and extends to all the land, 
and to all perſons upon whom it deſcends, and is a bar of all the 
right that every one of them has in the land ; ſo that if they have all 
rights jointly or ſeverally, or one only has all, the right, and the ref 
none, he that has the right is barred. 

And therefore, if lands be given to A. and the heirs of his body, and 
for want of ſuch iſſue, to E. his fiſter, and the heirs of her body, and 
A. makes a ſeoffment with warranty, and dies without ifſue, having 
two ſiſters E. and S. this is a bar to E. for the whole, although the 
warranty deſcends on her and another. 8 Cs. 52. Co. Lit. 373, 

If there be a tenant for life, the remainder to his ſon and heir-appa- 
rent in tail, and the father makes a feoffment in fee, with warranty, 
and dies ; in this caſe this is a good warranty, and will not bar the ſon, 
although it be made on purpoſe to bar him. ä 

But if by agreement and covin between him and A. and B. he makes 
a leaſe to 4, who makes a feoffment in fee to B. to whom the father 
releaſes with warranty, thinking by a collateral warranty to bar his 
jon; this is no bar, for this warranty began by diſſeiſin: and if in the 
firſt caſe the ſon enters in the lifetime of the father upon the land, he 
ayoids the warranty. 5 Co. 79. | 

If the father be tenant for life, the remainder to the next heir-male 
of the ſather, and to the heirs-male of the body of ſuch next heir-male, 
and the father makes a ſeoffment to 7 S. with warranty, and dies; it 
ſeems this is a good warranty to bar the heir; and in this caſe the heir 
cannot enter in the lifetime of his father, for he cannot be heir-male to 
his father until his father's death. C. 66. hes 

If 'renant for life makes a feoffment with warranty, or be diſ- 
ſeiſed, and a releaſe with warranty, and he in reverſion being heir to 
the tenant, and does not enter in al lifetime, but ſuffers the leſſee for 
life to die, and thereby the warranty to fall and deſcend upon him ; 
in this caſe warranty generally is a bar without any aſſets. 

But if he that does ſo alien, c. be tenant by the courteſy, this is 
no bar to the heir without aſſets in fee-ſimple from the tenant by the 
courteſy, and then it is a bar for ſo much. | 

And if the heir for want of ſuch aſſets at the time does recover the 
land from his mother, and aſter aſſets does deſcend from the father ; in 
this caſe the tenant ſhall recover the ſame land of the mother again. 

And if ſhe who ſo aliens, Sc. to be tenant for life of inheritance or 
purchaſe of her deceaſed huſband, or given unto her by any of the 
anceſtors of her huſband, or by any 42 rſon ſeiſed to the uſe of 
her buſband, or of any of his anceſtors ; in this caſe her alienation, 
releaſe or confirmation with warranty, ſhall not bind the heir, whe- 
ther he has aſſets or nor. _ 
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But if a man conveys lands to the uſe of himſelf, B. his wife, and the 

heirs of his body, and they have iſſue C. and the father dies; and C. 
diſſeiſes his mother, or gets a feoffment from a diſſeiſor, and then ſuf- 
fers a recovery with a fingle voucher, and after the wife releaſes to 
the recoveror with warranty; in this caſe the warraniy is a bar to the 
iſſue, and not void by the ſtaiute of 11 H. 7. Co. Lit. 365, 366, 36). 
Co. 67. Stat. Glouc. c. 1.46. Lit. $ 724, 725. Stat. 11 H. 7. c. 20. 
4 Co. 58. | me CS | 
: 1 fx huſband that is ſeiſed of lands in the right of his wife levies a 
fine, or makes a feoffment in fee. with warranty, and the wiſe dies, and 
then the huſband dies ; this warranty ſhall not bind the heir of the 
wife without aſſets of other land in fee-ſimple from the father, al- 
though he be not tenant by the courteſy, but it is before her death that 
he makes the eſtate and the warranty. 9 

But a fine levied by the huſband and wife, in this caſe is a good bar 
to the heir. Co. Lit. 366, 381. Stat. Glouc. c. 6. Lit. 5 332. 

If tenant in tail that is in of another eſtate, i. e. either by diſ- 
ſeiſin, or by the feoffment of a diſſeifor, ſuffers a common recovery, 
and a collateral anceſtor of the tenant in tail releaſes with warranty to 
the recoveror, and aſter the recoveror makes a feoffment to uſes 
executed by the ſtatute of 27 H. 8. and after the collateral anceſtor 
dies ; in this caſe, although the eſtate of the land be transferred in the 
Poft before the deſcent of the warranty, yet it ſhall bind. 

So if he to whom the warranty is made ſuffers a common recovery, 
and after the anceſtor dies. | 
But if tenant in dower enfeoffs a villain with warranty, and the lord 
of the villain enters into the land before the deſcent of the warranty, - 
2 the woman dies; this warranty ſhall not bind the right of 
the heir. | 
So if a collateral warranty be-made to a baſtard and his heirs, and 
living the anceſtor, the baſtard dies without ifſue, and the lord by eſ- 
_ _ and after the anceſtor rack this warranty does not bind. 
3 Co. 62. 22 Af. pl. 73. 29 A/. pl. 34. | | 

A Nos Gary And . Aetna > an iſſue in tail before the 
right deſcend, and yet be good, with this difference, that the right 
be in eſſe in ſome of the anceſtors of the heir at the time of the deſcent 
of the warranty ; as, ; | 

If a tenant in tail diſcontinues the tail in fee, and the diſcontinuee is 
diſſeiſed, and the brother of the tenant in tail releaſes all his right, &c. 
to the diſſeiſor with warranty, and dies without iſſue, and the tenant 
in tail has iſſue, and dies: in this caſe the iſſue is barred : but it is 
otherwiſe where the right is not in efſe in the heir, or any of his an- 
ceſtors at the time of the fall of the warranty, as if there be lord and 
tenant, and the tenant makes a feoffment in fee with warranty, and 
after the feoffee purchaſes the ſeigniory, and after the tenant ceaſes ; 
in this cafe the lord ſhall have a ceſſavit, for a warranty never bars 
any right that commences after the warranty. C1. Lit, 388. Vide 
further what ſhall be ſaid a good warranty in deed, and who ſhall be 
bound by it, Com. Dig, Guaranty (B). Vin. Abr. Voucher (B 2). Bac. 
Ar. Warranty (D). _ 
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What fhall be a good Warranty in Law, and how it fhall bar 


ind. 


A warranty in law may be in its creation, although it be 
made without decd; for if a man by his laſt will and teſtament deviſes 


lands to another man for life, or in tail, rendering rent; to this ellate 


there is a warranty in law annexed. Co. Lit. 384, 386. 

Warranties in law are ſo called, becauſe in judgment of law they 
amount to a warranty without the verb warrantizo Co. Lit. 384. a. 

The words dedi, conceſfi, or dedi only, in a feoffment, make a good 
warranty in law. | ; 

But the word conceſſi only, in fine or feoffment, does not make a war- 
ranty in law. Es 
And although there be an expreſs warranty in the deed, yet this does 
not take away the implied warranty of the law. 

And this warranty in law, by dedi & conceſſi, or by dedi only, is a 
e wy during the life of the feoffor. Co. Lit. 384. F. N. 

134. 40. 80. | 

"5a partition and exchange implies in it, and has annexed to it, a 
ſpecial warranty in law. Co. Lit. 102, 384. 

Every tenure by homage anceſtrel, where a tenant and his anceſtors 
have held land of a Jord and his anceſtors time out of mind, by homage, 


has a warranty in law annexed to it, by which the lord is bound to 


warrant to the tenant and his heirs. ' 4 Co. 80. 

If one makes a gift in tail, or leaſe for life of land by deed or with- 
out deed, reſerving a rent, or of a rent-ſervice by deed; in theſe caſes 
there is annexed an implied warranty againſt the donor or leſſor, his 
heirs and aſſigns. Co. Lit. 334. | 

When dower is aſſigned to a woman, there is a warranty in law in- 
cluded, which 15, that the tenant in dower being impleaded, ſhall vouch 
and recover in _ a third part of the two parts whereof ſhe is dow- 
Co. Lit. 384. ) ; 

And this warranty in law is of the nature of a lineal warranty, and 
ſhall bind as a lineal warranty only, for it never bars any collateral title. 

And hence it is, that this warranty and aſſets in ſome caſes is a good 
bar ; as if a tenant in tail exchanges ſor other lands which are deſcended 
to the iſſue, and he has accepted of them, or if not, that other lands 
are deſcended to him. h 

But if tenant in tail of lands makes a gift in tail, or leaſe for liſe, 
rendering rent, and dies; this is no bar. 

And yet if other aſſets in fee-fimple deſcend, this warranty in law 
and aſſets is a good bar. Co. Lit. 354, ide more amply in what caſes 
the /aw will create a warranty, Vin. Ar. Voucher (A 2). Bac. Abr. 
Warranty (E) | 

What 
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What ſhall be ſaid a lineal Manny, and how ſuch Warranty 12 
will B. | | | 


WA 


If the caſe be ſo that if no ſuch warranty had been made by the fa. 
ther or other anceſtor, the right of the lands or tenements ſo warranted 
had or might have deſcended or come from the ſame anceſtor, and that 
from and by him that made the ſame warranty, ſuch a warianty is a 
lineal warranty. Lit. S 503, 711. : 3 5 

Lineal warranty was where the heir derived, or 1 poſſibility 
have derived his title to the land, warranted either or throug 
the anceſtor who made the warranty ; as, where a father, or an elder 
ſon in the life of the father, releaſed to the diſſeiſor of either them- 
ſelves or the grandfather with warranty, this was lineal to the youn 
ſon. 2 Black/t. Com, 301. Warranty lineal is where a man ſeiſed in foo, 
or in tail, makes a feoffment to another and binds him and his heirs to 
warranty, and hath iſſue a ſon, and dieth, and the warranty deſcends 
to the oh. Curſon's Law of Eftates Tail 269. | 

If a man be ſeiſed in fee of land, and makes a feoffment of it to ano- 
ther, and binds him and his heirs to warrant the land, and has iſſue 
and dies, and the warranty deſcends upon the iſſue, this is a lineal war- 
ranty ; for if none ſuch had been, the right of the land has deſcended 
to him as heir to his father, and he muſt have made his deſcent by 
him. | 

And if there be 12 father and ſon, and the grandfather 
be diſſeiſed, and the father releaſes to the diſſeiſor, being in poſſeſſion 
wich warranty, c. and dies, and after the grandfather dies; this is = 
lineal warranty to the ſon ; and although in this caſe the warranty deſ- 
cends before the right, yet it is a good Bo Co Lit, 371. | 

And if there be two brothers, and the father is Affeiſed. and the 
eldeſt brother releaſes with warranty, and dies without iſſue, and after 
the father dies, and the warranty deſcends to the younger ſon ; this is a 
lineal warranty to him. Lit. $ 707. | Fa Mk 

And if lands be given to A. for life, the remainder to the right heirs, 
and he makes a feoffment with warranty, and dies ; this is but a lineal 
warranty: and if there be two parceners, and the eldeſt enters into all 
the land to her own uſe, and then makes a feoffment with warranty, and 
dies without iſſue ; this as to her own part is a lineal warranty, but 

a5 to her ſiſter's part it is a collateral warranty. Co. 66, 67. 
| And in every caſe where one demands an eſtate tail, if any anceſtor - 
of the iſſue in tail, whether he had poſſeſſion of the land or not, has 
| made a warranty, and if the iſſue, that was to bring a writ of formedon, 
; may or might have by poſſibility, by ſome matter that might have been 
done, conveyed to himſelf a title by force of the gift by hum that made 
the warranty ; this 13 a lineal warranty. | | 
b As if a man be ſeiſed of land of an eſtate - tail to him and the heirs of 
his body begotten, and makes a feoffment of it, and binds him and his 
heirs to warrant it, and has iſſue, and dies; this warranty deſcending 
_ the iſſue is a lineal warranty. 8 Co, 12. Terms de la Ley, Tit. 
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And if lands be given to one and the heirs- male of his body, ade 
want of ſuch iſſue to the heirs-female of his body, and the donee makes 


a a feoffment with warranty, and has iſſue a ſon and a daughter, and 


dies; this warranty is lineal to the ſon ; and if the fon dies without 
iſſue- male, it is a lineal warranty from the father to the daughter. 
But if the brother in his lifetime releaſes to the diſcontinuee, &. 


with warrant, Ic. and after dies without iſſue; this is a collateral war- 


ranty to the daughter. Lit. F 7:9. 5 

If lands be given to the huſband and wife, and the heirs of their two 
bodies engendered, and they have iſſue, and the huſband diſcontinues, 
and dies, and aſter the wife releaſes with warranty, and dies; this is 
2 lineal warranty. Lit. $ 714. . 

And if lands be given to a man and woman unmarried. and the heirs 
of their two bodies, and they intermarry, and are diſſeiſed, and the 
huſband releaſes with warranty, and dies, and after the wife dies; this 
is & lineal warranty to the ifſne for all the land. O Lit. 375. 

And if tenant in tail has iſſue three ſons, and diſcontinues, and the 
middle brother releaſes with warranty, and dies without iſſue and af. 
ter the father dies, and after the eldeſt brother dies without iſſue, ſo 
that the warranty deſcends to the younger brother; this is a lineal war- 
ranty to him. Lit. F 718. 8 | | 

And if a father gives land to his eldeſt ſon, and the heirs- male of his 
body, c. the remainder to the ſecond ſon, ©. if the eldeſt ſon aliens 
in fee with warranty, c. and has iſſue-female, and dies without iſſue- 
male; this is a lineal warranty to the ſecond id. | 

And in all theſe caſes of a lineal warranty, if the right of the eſtate 


to be barred be the right of an eſtate in ſee-ſimple, it 1s a bar without 


anv aſſets. 

For the rule is, that as to him that demands a fee-ſimple by any of 
his anceſtors, he ſhall be barred and bound by a lineal warranty that 
deſcends upon him, unleſs he be reſtrained by ſome ſtatute. 

But it does not bind the right of an eſtate in fee and tail, without 
aſſets. | 

For in that caſe the rule is, that as to him that demandeth fee-tail by 
writ of formedon in the deſcender, he ſhall not be barred by a lineal 
warranty, unleſs he has aſſets by deſcent in fee-ſimple of other land from 
the anceſtor that made the warranty; and then it is a bar for ſo much 
only as deſcends to him, and no more. Lit.F 711, 712. Dad. & Stud. 

52. 7 Co. 153- 8 Co. 52. 

And yet if the ifſue in tail aliens the aſſets deſcended, and dies; the 
iſſue of chat iſſue is not barred by this warranty and aſſets. Co. Lit 393, 

But if the iſſue to whom the warranty deſcends brings his writ of) or- 
medon, and is barred by judgment, by reaſon of the warranty and aſſets; 
in this caſe, although he aliens the aſſets afterwards, yet the eſtate- 
tail is barred for ever. Ibid, Vide further what may be deemed a li- 
neal warranty, and how it ſhall bind, in Bac. Hr. —— (F). Vin. 
Abr. Voucher (WI). 10 (Ac). Com. Dig. Guaranty (H). 
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What be aid a collateral Warrant, and how ſick a 


If tenant for life aliens in fee with warranty, or be diſſciſed and te- 
leaſes to the diſſeiſor with warranty, and dies, and the warranty def- 


cends on him in reverſion or remainder ; this is a collateral warranty. 
Collateral warranting was where the heirs title to the land neither 
was nor could have been, derived from the warranty anceſtor ; as where 
a younger brother releaſed to his father's diſſeiſor with warranty, this 
was coll 
can be given for a collateral wa Per Cur. 4 Mad. 211. but Hole. 
Chief Juſtice ſaid, that the true reaſon of collateral warranty, was the 
ſecurity of purchaſers, and for their encouragement: as alſo for the 
eſtabliſhing and ſettling the eſtates of ſuch as were in by title, or deſ- 
cent caſt ; and this was the only ſecurity ſuch perſons could have at com- 


mon law. And becauſe' the eſtates of ſuch perſons, as are in by title, 
are much favoured in law, theſe covenants that were for ſtrengt _— 


of them were favoured likewiſe. And in thoſe days there was no ne 
of lineal warranty ; but however the force of that is taken away by 


the ſtatute of donis; and common recovery is not upon the ſuppoſition 


of recompence in value, and never was within the ſtatute : but alwa 
as much out of it as if it were ſo mentioned by expreſs words. And this 
he ſaid was my Lord Hal:'s opinion. 12 Mod. 512. Vide further 
Wright's Tenures. 2 Inf. 335. | 5 : 
If the leſſee for life be diſſeiſed, and a collateral anceſtor of him in 


' reverſion releaſes with warranty, and dies, and the warranty deſcends 


on him in reverſion, this is a collateral warranty ; for that is collateral 
which is collateral to the title of the land. 2 Co, 67. 21 H. 5. 10. 
Lit. F 725. | 


And if a man ſeiſed of lands in fee has iſſue two ſons, and the father 


dies, and the younger ſon enters, and aliens the land with warranty, 


and dies without ifſue ; this is no collateral warranty that is deſcended 
on the elder brother. Lit. & 507. Dod. & Stud. 152. 


And if a ſon be diſſeiſed of his own land, and brings an affize, and 
after the father releaſes to the diſſeiſor with warranty, and dies; this 
warranty that deſcends to the ſon is a collateral warranty. 21 Hl. 7. 10. 

And if a father diſſeiſes his ſon of the land he has of his own pur- 
chaſe, without any intent to alien aſterwards, and to bar his ſon, and 
aſter he makes a ſeoffment with warranty, and dies before the entry of 
. ſon, ſo that the warranty deſcends ; this is a collateral warranty. 

t. § 707. | | | h 

If t _ be father and two ſons, and the father is diſſeiſed, and the 


younger ſon releaſes warranty to the diſſeiſor, and dies without iſſue, | 


and then the father dies; in this caſe, the warranty now deſcended is a 
collateral warranty. | 

If a leaſe be made for life to the father, the remainder to his next 
heir, and the father is diſſeiſed, and releaſes with warranty, and dies; 
this is collateral warranty to the heir. 


Aud 


ateral to his elder brother. 2 Blackft. Com. 302. No reaſon: 
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And if the huſband diſcontinues the right of his wife, and an anceſ- 
tor collateral to the wife to whom ſhe is heir, releaſes with warranty, 
and dies, and after the huſband dies; this is a collateral warranty, and 
a bar to her. Co. Li. 388. 

And in every caſe where a man demands an eſtate- tail by a writ of 


formgdon, if an anceſtor of the iſſue in tail, which has or has not poſ- 


ſeflion, makes a warranty, and the iflue that is demandant cannot by an 
8 that may be done to convey him a title by force of the vi, 


om and by him that made the warranty ; this is a collateral warranty : 


23 if tenant in tail diſcontinue> the tail, and dies, having ifſue, and 


the uncle of the ifſue releaſes with warranty to the diſcontinuee, and 
dies without iſſue, ſo that the warranty deſcends on the iſſue in tail; 
this is a collateral warranty. 3 | 

So if ſuch a diſcontinuee makes a feoffment in fee, or be diſſeiſed, 


and the uncle releaſes with een, to the diſſeiſor or feoffee, and 


dies without iſſue, and the warranty deſcends on the iſſue; this is a col- 
lateral warranty. Lit. $ 709, Plow. 234. 10 Co. 96. Kelw. 78. 
It a tenant in tail has three ſons, and diſcontinues in tail in fee, and 


the middle brother releaſes to the diſcontinuee with warranty, and 
after the tenant in tail dies; this is a collateral warranty to the elder 
brother. Liz. & 708. 


If one has iſſue three ſons, and gives land to the eldeft and the heirs 
of his body, and for want of ſuch iſſue, to the middle and the heirs of 
his body, the remainder to the third and the heirs of his body, and the 


eldeſt diſcontinues the tail in fee with warranty, and dies without iſſue ; 


this 1s collateral to the middle ſon. | | 

In the ſame manner it is in caſe where the middle ſon has the ſame 
land by force of the ſame remainder, becauſe his elder brother made 
no diſcontinuance, but died without iſſue of his body, and after the 
middle brother makes a diſcontinuance with warranty, &c. and dies 
without iſſue ; this is a collateral warranty to the youngeſt ſon. 

And in this caſe if any of the ſons be diſſeiſed, and the father that 

made the gift, c. releaſes to the diſſeiſor all his right with warranty; 
this is a collateral warranty to that ſon upon whom the warranty does 
deſcend. Lit. 5716. 
- If lands be given to A. and the heirs of his body, and for want of ſuch 
iſſue to K. his ſiſter and the heirs of her body, and A. makes a feoſſ- 
ment with warranty; and dies without iſſue, having two ſiſters L. and 
S. this is a collateral warranty to E. 8 C. 52. Lit. $ 713 

If lands be given to a man and the heirs of his body begotten, who 
takes a wife and has iſſue a ſon by her, and the huſband diſcontinues 
the tail in fee, and dies, and after the wife releaſes to the diſcontinuee 
with warranty, and dies, and the warranty deſcends to the ſon; this is 
collateral ro him. a 

If tenant in tail diſcontinues the tail in fee, and the diſcontinuee is 
diſſeiſed, and the brother of the tenant in tail releaſes to the diſſeiſor 
with warranty in fee, and dies without iſſue; and the tenant in tail 
has iſſue and dies; this is collateral as to the iſſue. 

If tenant in tail has iſſue two daughters, and dies, and the elder 
enters into all to her own uſe, and therefore makes a ſeoffment in 5" 
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with warranty, and dies without ifſue ; this warranty as to the other 
ſiſter's part is collateral, but not as to her own. Lit. & 701. | 
If the huſband and wife, tenant in ſpecial tail, have iſſue a daught- 
er, and the wife dies, and the huſband by a ſecond wife has iſſue 
another daughter, and diſcontinues in fee, and dies, and a collateral 
anceſtor of the daughter's releaſes to the diſcontinuee with warranty, 


and dies ; and the warranty deſcends upon both the daughters; this is. 


a collateral warranty to them. 7} Me = | | 
If lands be given to one and the heirs-male of his body, and for want 


of ſuch ifſue to the heirs-female of his body, and the father dies, and 
the brother releaſes with warranty, and dies without iſſue ; this is 
collateral to the daughter. Co. Lit. | 

If tenant in tail makes a leaſe for life, the remainder to another in 
fee, and a collateral anceſtor confirms the eſtate of tenant for life with 
warranty, and dies, and after the tenant in tail dies having iflue ; this 
is a good binding collateral warranty during the eſtate for life. Lit. 

8 ; 


ther the right be the right of an eſtate-tail, or the right of an eſtate 
in ſee-ſimple that is to be barred, it is a bar without any aſſets ; for in 
this caſe the rule is, that a collateral warranty is a bar to him that de- 
mands ſee-ſimple, and alſo to him that demands fee-tail, without any 
other deſcent of lands in fee-ſimple; ſo that the heir on whom the 
ſame warranty is deſcended can never have the land ſo warranted 


whilſt the warranty continues in force, but is bound thereby : except 


it be in ſome ſpecial caſes reſtrained by act of parliament ; as where 
the huſband alone during his wife's life, or after her death, being te- 
nant by the courteſy, makes a fine by fine or deed of his wites land 
which the has by deſcent or purchaſe, with warranty ; this will not 
bar her heir without aſſets of other lands in fee-ſimple deſcended from 
the ſame anceſtor that made the warranty. e 

Or where a wiſe after her hyſband's death ſhall alone, or with her 
ſucceeding huſband, alien, releaſe, confirm or diſcontinue with war- 
ranty, the land ſhe holdeth in dower, or in tail, or the gift of her for- 
mer huſband, or any of his anceſtors ; this warranty is voidable, and 
will not bind with aſſets. Lit. $ 9512, 738 Oo. Lit. 374, 365. Stat. 
Glouc. c. 3. 10 Co. 66. Such warranty is made abſolutely void by 
ſtatute 11 H. 7. c. 20. | 

And by fat. 4 . 5 Ann. 16. 21. all warranties which ſhall be 
made after the firſt day of Trinity Term 1705, by any tenant for life, 
of any lands, tenements or hereditaments, the ſame deſcending or com- 
ing to any perſon in reverſion ortremainder, ſhall be void and of no ef- 
ſect: and Jikewiſe all collateral warranties which ſhall be made after 
the ſaid Trinity Term, of any lands, tenements, or hereditaments, by 
any anceſtor who has no eſtate of inheritance in poſſeſſion in the ſame, 
ſhall be void againſt his heir. 

It is a common miſtake that all collateral warranties are taken away 
by the flatute 4 and 5 Ann. c. 16. for that ſtatute only makes void all 
warranties by tenant for life, and all collateral warranties made by 
any anceſtor, not having an eflate of inheritance in poſſeſſion - ſo that if A. 
be tenant in tail, remainder to B. his next brother, (which is a very 

| common 


And in all theſe and ſuch like caſes of a collateral warranty, whe- 
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common caſe ariſing almoſt on every marriage ſettlement) and A. be. 
ing in poſſeſſion makes a feoffment, or levies a fine with warranty from 
him and his heirs, and dies without iſſue, this is a collateral warranty, 
(for B.'s title is by way of remainder, to which his elder brother is 
collateral) which ſhall bar B. notwithſtanding the ſtatute, though no 
aſſets deſcend, et fic de fimilibus. Robinſon on Gavelk. 125. As to the 

tion of the above. ſtatute of Ann, vide Hawk. Abr. Co. Lit. y 
Ed. 468. 476. and further as to collateral warranty, and in what caſes 
it ſhall bar, Com. Dig. Guaranty (H 2.) (H 5.) Bac, Ar. Warranty 
(HJ). Vin. Ar. Voucher (U b. 3.) | 


What ſhall be ſaid a Warranty that begins by Diſſeifin, Abite- 
ment or Intrufion, and what is the Effect thereof. 


If the ſon purchaſes land, c. and after lets it to his father, or any 
other anceſtor, for years, or at will, and he by his deed enfeoffs a 
ſtranger, and that with warranty, and after dies, whereby the warran- 
ty deſcends upon the heir; this warranty commences by diſſeiſin. 

So if tenant by elegit, ſtatute merchanr, — in chivalry, or ſo. 
cage, or becauſe of nurture, makes a feo 
this warranty deſcends on the heir ; it does not commence by deſſeiſin. 

So if one who has no right-at all enters into my land, and makes a 
ſeoffment to another with warranty. | p 

So if one coparcener enters into the whole land, and makes a feoff- 
ment 4 as with warranty ; this warranty as to the one moiety begins 
diſſeiſin. 

So if father and ſon purchaſe lands to them jointly, Nc. and the fa- 
ther aliens the whole to another with warranty, c. and after the 
father dies; this warranty as to the one moiety begins by deſſeiſin. 
But if the purchaſe be to them two and the heirs of the ſon, jt is other- 
wile ; for if the ſon enters in the lifetime of the father, the warranty is 
avowed for all, but if he does not enter, then as to the father's moiety 
it is a collateral warranty. 

And if the purchaſe be to the father and ſon and the heirs of the fa- 
ther, and the father aliens without warranty, &c. in this caſe the war- 
ranty is good for the whole. Lit. 5 699, 700, 701, 702. Finch. 82, 
Co. Lit. 367. 4 

If the father be tenant for life, the remainder to his ſon and heir in 
fee, and the father by covin and conſent, on purpoſe to bar the heir by a 
collateral warranty, makes a leaſe for years, to the end that the leſſee 
"ould make a feoffment in fee, that the father may releaſe to the feof- 
tce with warranty ; and all this is done accordingly, and the father 
dies, and the warranty deſcends to the ſon ; in this caſe the warranty 
ſhall be ſaid to begin by deſſeiſin. 

But if the father in this caſe makes a ſeoffment in fee with warran- 
ty, and dies ; this is a good warranty to bind the ſon, although it be 
done on purpoſe to bar him. 

Soi ore brother makes a gift in tail to another, and the uncle diſ- 


ſeiſces the donee, and enſeoffs another with warranty, the uncle ur 
an 


ment with warranty, and 
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and the warranty deſcends on the donor, and then the donee dies with- 
out iſſue ; this warranty begins by diſſeiſin. n 

So if the father and ſon and a third perſon be jointenants in fee, and 
the father makes a feoffment in fee of the whole with warranty, and 


dies, and then the ſon dies; in this caſe, as to the part of the third 


rſon, and to the part of the ſon, the warranty ſhalt be ſaid to begin 
diſſeiſin. | | | 
"Bur — at this day by a tenant for liſe, to a diſſeiſor or any other 
without covin, although it be to the intent to bar him in reverſion, ſhall 
bar him ; for intent without covin and diſſeiſin hall not avoid a war- 
ranty. | 


Warranties which begin by diſſeiſin have theſe qualities : 


Firſt, For the moſt part the diſſeiſin is done immediately to the heir 


that is bound by the warranty. 

And yet if the father be tenant for life, the remainder to his ſon in 
fee; the father, by covin and conſent, makes a leaſe for years, to the 
end that the leſſee ſhall make a feoffment in fee to whom the father ſhall 


releaſe with warranty, and all is executed — 4 the father 


dies; this warranty ſhall not, bind although the diſſeiſin was not done 
immediately to the ſon; for-the feoffment of the leſſee is a diſſeiſin to 
the father, who is particeps criminis. Co. Lit. 366. 5. Vide Vin. Ar. 
Voucher (B 4.) pl. 7. | | 

Secondly, The warranty and diſſeiſin are mul and ſemel. 

And yet if a man diſſeiſe another with intent to make a feoffment with 
warranty, although the feoffment be made twenty years after the diſ- 
ſeiſin, yet it ſhall be ſaid to be a warranty that begins by diſſeiſin. 

But in all theſe caſes of warranties that begin by diſſeiſin, this is the 
rule, that they are altogether void and without force as to all others 
but to the parties themſelves that make them, and therefore they do not 
bar or bind any others at all of their right that have any. „ 


And the ſame law is of a warranty that begins by abatement or 


intruſion ; that is, when an abatement or intruſion is made on purpoſe 
to make a feoffment in fee with warranty. 

And ſo alſo it is where the tenant dies without heir, and an anceſtor 
of the lord enters before the entry of the lord, and makes a feoffment 
in fee with warranty; in this caſe this ſhall not bind the lord, becauſe 
it begins by wrong. 5 Co. 80. Co. Lit. 366, 367. ide further what 
ſhall be deemed warranty which commences by difſeiſin, abatement or 
intruſion, and their operation. Bac. Abr. Warranty (K). Com, Dig. 
Guaranty (I c.) . | 


T1 what Things a Warranty may be annexed and extended, and 
Zh to what not, and hw. 


A warranty in deed may be annexed to the eſtates of inheritance or 


Ireehold, and that not only of . 1 things which paſs by livery, 
#5 houſes, lands, or the like, but alf, 


o of incorporeal things which lie 
grant, as advowſon, rents, commons, eſtovers, and the like, which 


ſue out of lands or tenements, and that not only to inheritances in es 
| ut 
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but alſo to ſuch as are newly created ; as a man (ſome ſay) may grant | 
a rent, c. de novo, out o 


the land for life, in tail, or in fee, with 
warranty, 


So a warranty in law may extend to a rent newly created, and there. 
fore if ſuch a rent be granted in exchange for an acre of land; this 
exchange and warranty thereunto annexed is good, = 

But a warranty may not be annexed to an eſtate or leaſe for year, 
although it be a leaſe of one thouſand years, nor to any other chartte]; 
and therefore in all actions which leſſee for years may have, as a tre. 
paſs, Ic. a warranty cannot be pleaded in bar. Co. Lit. 366, 389. 

But a purchaſer of goods and chattels may have a ſatisfaction from 
the vendor, if he ſells them as his own, and the title proves deficient, 
though there is no expreſs warranty for that purpoſe. Cyo. Fac. 474. 
x Rell. Abr. go. Videfully as to warranty of goods and chattels, Bac, 
Hr. Title Ations on the Caſe (E). | | 

A warranty may be made upon any kind of conieyance, as upon 
fines, ſeoffments, gifts, &c. alſo a warranty may be made by and upon 
releaſes and confirmations made to the tenant of the land, although he 
that makes the releaſe or confirmation has no right to the land, c. and 
yet ſome ſay, that by a releaſe or confirmation, where there is no 

| eſtate created, or tranſmutation of the poſſeſſion, a warranty cannot be 
made to the aſſignee. 8 | 

But if A. be ſeiſed of land in fee, and B. releaſes to him, or con- 
firms his eftate in fee with warranty to him, his heirs and aſſigns; in this 
caſe the warranty is good; and fo it is in the cafe laſt before, and both 
the party himſelf and the aſſignee may vouch. Co. Lit. 372. 385. Lit. 
$ 738. 745. 706. Vide further as to what things, and in what man- 
ner warranties may be annexed, Bac. Abr. Warranty (B). Vin. Abr. 
Voucher (B b.) Com. Dig. Guaranty (E). 


The Fruit and Effect of a Warranty in Deed, and what Uſ: 
may be made of it. 


The fruit and effect of a warranty in deed is, that it always concludes 

and bars the warrantor himfelf of the land ſo warranted for ever; 1» 
that all his preſent and future rights that he has or may have therein 

are hereby extinct. . 5 
And therefore if the father be diſſeiſed, and the ſon in his lifetime 
releaſes all his right to the land to the diſſeiſor, and makes a warranty 
of the land in the deed, and then the father dies, and the right 


of the land deſcends to the ſon ; in this caſe although the releaſe does 1 
not bar the ſon, yet the warranty bars him. 

And Tor the moſt part alſo it concludes and bars the heirs of him that t 
made the warranty,. to whom the ſame warranty deſcends, ro demand u 
the ſame land againſt the warranty, for if it be a lineal warranty, it V 
is a bar of an eſtate in ſee- ſimple without any aſſets, i. e. without any 0! 


other land deſcended to him in ee- ſimple from the ſame anceſtor that 
made the warranty: and with aſſets it is a bar of an eſtate in tall. 
And if it be a collateral warranty it is with or without aflets a bar 


of an ellate ia ſee · ſimple or fee-tail, and all poſſibility of right there- 
p unto; 


I "Parts of Deeds. 


unto ; and yet ſo as itdoes not paſs any eſtate or right; but only binds the 
right ſo long as the warranty is in force, for if the warranty be avoided, 
the right may be revived. Co. Lit. 265. 372. 365. 384. 4 C. 121, 
10 Co. 97. _ 

But neither the lineal nor collateral warranty can enlarge an eflate, 
and therefore if the leſſor by deed releaſes to his lefſee tor life, and 
warrants the land to him and his heir; this does not make his eſtate 
greater, neither will it bar titles of entry or action in caſes of mort- 
main, conſent to a raviſher, mortgage or dower ; and therefore if an 
anceſtor of the lord has title to enter upon any alienation in mortmain, 
and he releaſes and makes a feoffinent with warranty ; this warranty 
will neither bar him nor his heir. | 

So if a collateral anceſtor will make a warranty which afterwards 's 
deſcends upon one that bas title of entry upon a condition broken; this 
will not bar his entry; neither will it bar any right that ſhall com- 
mence after the warranty made, as 

And the warranty that commences by diſſeiſin does not bind or bar 
any eſtate with or without aſſets, Co. Lit. 389. Cc. 

And in caſes where the lineal or collateral warranty is a bar, there 
if the party be impleaded by him or his heirs that made the warranty, 
the party impleaded, who is tenant of the land, may plead and ſhew 
forth his warranty againſt him, and demand judgment whether he, 
contrary to his own warranty ſhall be ſuffered or received to dewand 
the thing warranted ; and this in pleading is called a rebutter. 

For the derivation and explanation of rebutter. vide Co. Lit. 303. B. Rebutter 
465. a. Com. Dig. Guaranty (K 3) Pleader (K). Vin. Abr. — quid. 

Ac. | | 

And jp he be impleaded or ſued by another ſor the land, then he to Voucher 
whom the warranty is made, or his heirs, may vouch; 7. e. call in the did. 
warrantor or heirs to warrant the land. | 8 

And this is an interpleader in nature of an action brought by the Interpleader 
warrantor againſt the warrantee, wherein he that vouches (who is Voucher. 
called the voucher) is demandant, and he that is vouched (who is cal- 
led vouchee) is made tenant or defendant to the action, and the voucher uche. 
is as it were out of the ſuit. . 

And this ſecond tenant, the vouchee, is called the tenant by the Tenunt by 


warranty warranty. 
And hereupon a writ iſſues to the ſheriff to ſummon the vouchee to Summons ad 
appear, called a ſummons ad Warrantizandum. 2 


And if the vouchee appears, he muſt plead to the voucher ; and if Covnterp!ca 
he ſhews. cauſe why he ſhould not warrant, that muſt be tried; and de — 
this ſhewing of cauſe is called a counterplea to the voucher. ly 

But if he pleads in avoidance of the warranty, it is called a coun- Counterplea 
terplea to the warranty: and if he cannot defend himſelf againſt the 2 n 
warranty, the ſtranger ſhall recover the land demanded againſt the 
voucher, and he ſhall recover as much other land againſt the vouchee 
of the lands he has or had at the time of the voucher. 

And this recovery of other land is called a recovety in value. Recovery in 

: | value. 
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Sequatur | 


And if the youchee at the time of the voucher and recovery has 10 | 
lands deſcended to him to anſwer the warrantee, but has afterwards 


lands happening to him by deſcent from that anceſtor, then he may haye 
a re-ſummons, and recover the land that afterwards happens. 

But if the ſheriff returns upon the ſummons, that the vouchee js 
ſummoned, and he makes default, then he ſhall have a magnum cape ad 
walentiam, when if he makes default again, the judgment ſhall be given 
againſt the voucher, and he ſhall recover over the value againſt the 
vouchee ; and if the vouchee appears, and then makes default, the 
voucher ſhall have a parvum cape ad valentiam, and then if he makes 


default judgment ſhall be given as before. 
But if the ſheriff upon the ſummons returns that he has nothing whereby 


ſub ſuo peri- , „ay be ſummoned, then the vouchee may have a writ called ſequatur 


Deraign- 
ment del 
garrant. 
Wurantia 
char d. 


ſab ſuo periculo, whereupon ſhall iſſue an alias and pluries and if the like 
return be made, the demandant ſhall have judgment againſt the firſt te- 
nant, but he cannot recover in value 1 the vouchee. 

And if the vouchee had a warranty from ſome other for the land. he 
may deraign, i. e. maintain the warranty over, and ſhall recover in va- 
lue over alſo againſt his voucher in the ſame manner as before. Co. Lit, 


101. 265. 10 Co. 98. 99. Dyer 42. 


Or the warrantee to whom the warranty is made or his heirs, may at 
any time before they be impleaded for the land, if they will bring a 


*warrantia chartæ upon the warranty in the deed againſt the warrantor 


or his heirs, and hereby all the land the heir of the warrantor has by 
deſcent from the anceſtor, who made the warranty at the time of this 
writ brought, ſhall be bound and charged with the warranty into whoſe 
hands ſoever it goes afterwards ; ſo if the land warranted be after re- 
covered from the warrantee, he ſhall have ſo much land over again of 
the other land of the heir of the warrantor, or of the warrantor him- 
ſelf, if he be living. 

And although the warrantee or his heirs recover in this writ, yet 
upon occaſion he may afterwards youch the warrant or his heirs not- 
withſtanding. 

And herein obſerve it is good policy if a man ſuſpeQ any thing to 
bing this writ of wwarrantia chartæ betimes, becauſe it binds all the 


land of the warrantor from the time of the writ brought, and not any 


of his other lands he had before that time that are now aliened. F. 


NM. B. 104. C Lt. 102. 

n what warrant this writ lies, by whom it may be had, and when, 
and how it was to be brought, ſee Vin. Abr. title Warrantia Charte, 
Bro. Abr. ſame title. Fit. Nat. Brev. 134. with the notes to the laſt 
edition ; and Com) Dig. Pleader. (3 N.) 

No fine nor warranty ſhall bar any eftate in poſſeſſion, reverſion or 
remainder, which is not diveſted and put to a right; for he who was 
has the eſtate or intereſt in him, cannot be put to his action, entry or 
claim; for he has that already which entry, action or claim can give 
him. 9 Cs. 106. a. 10 Co. 95. b. 96.a. Sid. 459. 2 Infl. 517, Cre. 


Fac. 60. 5 Co 124. Vent. 81. 
Nota; Where the entry is gone, and only a right of action leſt, there 


a warranty ſhall bind; but it ſhall not bind where there is a right of 
entry. g 
| | Who 
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* 


tale Advantage of a Warranty, and how and againſt 
* whom it may be taken. | 


All thoſe that are parties to the warranty, 7. e. ſuch as are named 
in the deed regularly, ſhall take advantage of the warranty; as if one 
warrants lands to another, his heirs and aſſigns ; in this caſe both the 
heirs and the aſſigns may take advantage of it, and they both may 
vouch or rebut, or have a warrantia charte, ſo as they come in pri- 
vity of eſtate : for otherwiſe the heir or his aſſigns cannot vouch, or 
have a warrantia charte, and yet he may rebut notwithſtanding in di- 

rs caſes. | ©>:1 
""Pat thoſe who are not named for the moſt part ſhall not take ad- 
vantage of the warranty ; and therefore, if land be warranted to J. S. 
and not to him and his heirs, or to him and his aſſigns, or to him, his 
heirs and aſſigns; in theſe caſes neither the heir nor the aſſignee may 
vouch or have a warrantia charte ; and yet in ſome caſes where it 
it is ſo, the aſſignee or tenant of the land may rebut. Co. Lit. 365. 

Co. 17. | | 
f The warranty annexed to an exchange or partition by dedi, and by 
homage anceſtrel, always goes in privity, and therefore an aſſignee in 
theſe caſes can take no pan. of it. 

And yet in the caſes of an exchange and dedi, an aſſignee may rebut. 
But the aſſignee of a leſſee for life may take advantage of the warran- 
ty in law annexed to his eſtate. Co, Lit. 384. " 

If one grants to warrant land to another, his heirs and aſſigns; in 
this caſe the heirs or aſſigns, heir of the aſſignee, or aſſignee of the 
heirs of the feoffee, or aſſignees of aſſignees in infinitum, ſhall take ad- 
vantage of the warranty ; and therefore, if one enfeoffs F. S. to have 
and to hold to him, his heirs and aſſigns, and warrants the land to 
him, his heirs and affigns, and A. infeofts B. and his heirs, and B. dies ; 
in this caſe the heir of B. ſhall vouch as aſſignee to A. 

And if one enfeoffs A and B. Habendum to them and their heirs, and 
warrants the land to them, their heirs and aſſigns, and A. dies, and 
B. ſurvives and dies, and his heir enfeoffs C. in this caſe C. ſhall take 
advantage of this warranty as aſſignee. 

If one enfeoffs A. with warranty to him, his heirs and aſſigns, and 
' A. enfeoffs B. and B reinfeoffs A. in this caſe neither A. or his aſſigns 
| ſhall ever take any advantage of this warranty. | 

And yet if B. enfeoffs the heir of A. he may take advantage of che 

Ir warranty. 2 17 O. Lit. 384, 385. | 
_ If one makes a feoffment by deed with warranty to the feoffee, his 
a heirs and aſſigns, and the feoffee makes a feoffment over to another 
_ by word without deed ; in this caſe the ſecond feoffee ſhall have all 
"T4 the advantage of this warranty, for an aſſignee by word ſhall have the 
lame advantage that an aſſignee by deed ſhall have hid. | 
re If a feoffment be made with warranty to a man and his heirs and 
of M*Vgnces, and he makes a pf in tail, the remainder in fee, and the 
donee makes a feoffment in fee ; * feoffee ſhall not vouch as * 
| | 2 ut 
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but he muſt vouch his donor upon the warranty in law, and yet he 
may rebut. Co. Lit. 388. | | 
If lands be given to two brethren in fee-ſimple, with warranty, to 
the eldeſt and his heirs, and the eldeſt dies without iſſue; in this caſe, 
although the other brother be his heir, yet he ſhall have no advantage 
at all by the warranty, becauſe he comes in above the warranty. id. 
But generally, all that claim under the warranty ſhall take advan- 
tage thereof by way of rebutter, although they can take no other 
advantage by it. Co. Lit. 385. | | | 
If one makes a feoffment to two, their heirs and aſſigns, and one of 
them makes a feoffment in fee; this feoffee in this caſe ſhall not take 
advantage as aſſignee. Ibid. | 1 
An aſſignee of part of the land ſhall take advantage of a warranty: 
as, i 
If a man makes a feoffment of two acres, with warranty to him, his 
heirs and aſſigns, and the feoffee makes a feoffment of one acre of it to 


another; in this caſe the ſecond feoffee ſhall take advantage of the | 


warrantee, as aſſignee. Co. Lit. 385. | 


And therefore herein there is a difference between the whole eſtate 


in part, and part of the eſtate in the whole or in any part ; for if a 
man has a warranty to him, his heirs and aſſigns, and he makes a leaſe 


for life or gift in tail; in theſe caſes the leſſee or donee ſhall not take "2 


advantage of the warranty as aſſignee, but they may vouch the leſſor 
or donor upon tae warranty in law. Co. Lit. 385. | 
But if a leaſe for life be made, the remainder in fee; ſuch a leſſee 
may vouch as aſſignee upon the firſt warranty, Co. Lit. 384. 
if the father has a feoffment made'to him and. his heirs with war- 
ranty, and he makes a feoftment to his ſon and heir with warranty; 
in this caſe the ſon may take advantage of the firſt warranty after hi 
farher's death. id. 
If a man enfeoffs a woman with warranty, and they intermarry and 
are impleaded, and upon the default of the huſband the wiſe is re- 
ceived ;\ in this caſe ſhe may vouch her huſband 2 fic e controwerſo, If 
a woman enſeoffs a man with warranty, and they intermarrry and are 
impleaded : the huſband in this caſe ſhall vouch himſelf and the wiſe, 
Co. Lit. 390: | 
He that comes into the land merely by act of law in the poft, as the 
lord by eſcheat, or the like, ſhall never take advantage of a warran- 
iy; and therefore if tenant in dower enfeoffs a villain with warranty, 
and the lord of the villain enters; or a feoffment be to a baſtard with 
warranty. and he dies without iſſue, and the lord enters by eſcheat; 
the lord ſhall never take advantage of theſe warranties. 

But it is otherwiſe where a man comes to the land by limitation of 
uſe, or a common recovery, which is by the act of the party; for i 
tevant in tail being in of another eſtate, i. e. by diſſeiſin, or ſeoffment of 


a diſſeiſor, ſuffers a common recovery, and a collateral anceſtor of 


the tenant in tail releaſes with warranty to the recoveror, and after 
the recovery makes a ſeoffment to uſes, which are executed by the ſſa- 
rate of 27 JI. 8. and after the collateral anceſtor dies; in this coſe the 
tertenants may take advantage of the warranty by way of rebutter, 
although the eſtate be transferred in the poſt. , 
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80 if he to whom the warranty is made ſuffers a common recovery, 


and after the anceſtor dies, the recoveror may take advantage of the 
warranty by way of rebutter; for any man that has the poſſeſſion of 
land, although he has no deed to ſhew how he came by the poſſeſ- 
ſion of it, or how he is aſſignee, may rebut the demandant, and fo bar 
him, and defend his own poſſeſſion. 


And therefore the tenant by the courteſy, donee in tail that is in 


another eſtate, and aſſignee by force of a warranty made to a man 
and his heirs, feoffee of .a donee in tail, may rebut and bar the de- 
mandant by the warranty. 26 H. 8, 3. 22 A/. pl. 37. 29 A/. 34- 
3 Co. 62, 63. 


If one enfeoffs another of an acre of ground with warranty, and has 


iſſue two ſons, and dies ſeiſed of another acre of land of the nature 
of Borough-Engliſh ; in this caſe, although the warranty deſcends upon 
the eldeft ſon only, yet both the ſons may be vouched. 3 
And ſo alſo it is of heirs in gavelkind, the eldeſt mall be vouched 
as heir to the warranty, and the reſt in reſpe& to the inheritance. 
Concerning warranties annexed to gavelkind lands, it is ſaid ge- 
nerally in ſeveral books, that every warranty which deſcends, deſcend; 
to him that is heir by the common law. Co. Lit. 12. 4. 376 4. Hob. 
31.Cro.Fac. 218. but for the better underſtanding this rule with the pro- 


per reſtrictions, Mr. Robinſon in his treatiſe on gavelkind, „. 123. 
conſiders the authorities which treat more diſtinctly of this matter, - | 


der three heads; Firſt, whether the younger ſons, heirs in gavelkin 
may take adyantage of a warranty annexed to their eſtate. Secondly, 
whether they ſhall be barred or rebutted by the warranty of their 
anceſtor. Thirdly, whether they may be vouched by reaſon of ſuch 
warranty. | 

And of the heir at the common Jaw, the heir of the part of the mother 
ſhall be vouched, or the heir at the common law may be vouched 
alone at the election of the tenant. : 

And in like manner the heir at common law ſhall be vouched with 
the heir in Borough-Engliſh. 
And ſo alfo a baſtard ſhall be vouched with a mulier. ; 
The baſtard may be vouched alone without the -mwlier, becauſe the 
baſtard is heir in appearance, and ſhall not diſable himſelf. Co, Lit. 376. b. 
Where a man has baſtard eigne & mulier puiſne and the baſtard enters, 
a man ſhal] vouch the mulier as heir at the common law, and ſhew bow 
the baſtard has entered into certain land of the father who made the 
warranty, and vouch him by the poſſeſſion. Bro. Abr. Voucher, pl. 119- 
cites 22 K. 4. 10. Vide further Vin. Ar. Voucher (U). | 

And if a man dies ſeiſed of certain lands in ſee, having iſſue a ſon 
and a daughter by one venter, and a ſon by another, and the eldeſt 
ſon enters and dies, and the lands deſcends to the ſiſter; in this caſe 
the warranty deſcends on the ſon, and he may be vouched as heir, 
and the ſiſter alſo may be vouched as heir to the land. Co, Lit. 376. 
1 Ed. 3. 13. 5H. 9. 2. | | 

If two make a ſeoſſment with warranty, and one of them dies, the 
ſurvivor ſhall not be charged alone with he warranty, but the heir of 
bim that is dead ſhall be charged alſo. | 

And if two be bound to warrant land, and both of them die, the heirs 
of both of them ought to be _— and ſhall be equally charged. : 

| | A 
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equally. 3 Co. 14. Co. Lit. 386. 


And if the heir be vouched in the award of three ſeveral perſons 
the one of them only ſhall not be rn. but they ſhall be charged 
| 16 H. 75.13 48 Ed. 3.5. 

If a woman an heireſs of the diſſeiſor enfeoffs me with Warranty, 
and after ſhe is married to the diſſeiſee; in this caſe I may take n 


vantage of this warrant — the diſſeiſee, and rebut him upon it, 
and. x 


if he ſues me for the 

So if the hnſband and wife ſue me for the land of his wife, and I 
have a warranty of a collateral anceſtor of the huſband's deſcended to 
him; I may make uſe of this to bar the huſband and wife. Co. Lit. 


365. | a 
7 Vide further who may take advantage of a warranty, againſt whom, 


and in what manner, Bac. Abr. Warranty (N). Com. Dig. Guaranty (C). 


* 


(K). Vin. 4br. Voucher (L). 


When a Warranty ſhall be ſaid to be defeated, determined or 
15 avoided, and haw, or not. | 


A warranty lineal or collateral may be defeated, determined or 
avoided, in all or in part; and this is ſometimes by matter in law, 
and ſometimes by matter in deed. Co. Lit. 392, 393. 2 

If the eſtate to which the warranty is annexed be gone, the warranty 
annexed thereunto is gone alſo. 

And therefore if an eſtate-tail te which a warranty is annexed be 
ſpent, the warranty is determined. 

And if a man makes a gift in tail with warranty, and after the do- 
nee makes a feoffment, and dies without iſſue, the warranty is gone. 

So if tenant in tail diſcontinues the tail, and the diſcontinuee be diſ- 
ſeiſed, or makes a ſeoffment on condition, and à collateral anceſtor of 
the iſſue releaſes to the diſſeiſor or feoffee, on condition, with war- 
ranty, and after the diſcontinuee enters upon the diſſeiſor, or on the 
ſcolfee, for the condition broken; in theſe caſes the warranty made by 

the collateral anceſtor is gone. 

So if a ſeigniory be granted with warranty, and the tenancy eſcheat, 
{ſo that the ſeigniory is extip& ; hereby alſo the warranty is defeated. 

So if a collateral anceſtor heretofare had releaſed with warranty, and 
then had entered into religion; this warranty had bound, but if after 
he had been derainged, the warranty had been defeated. 10 Co. 96. 
Co. 2, 3, 62. Lit. $741. Co. Lit. 392. 

If -the father makes a feoffment to his ſon and heir-apparent 
with warranty, and dies, ſo that the warranty deſcends upon the ſon ; 
hereby the warranty is gane. | | | 

And yet if a feoffment be made to a man and his heirs, and he 
dies, leaving iſſue daughters; in this caſe the warranty ſhall be divi- 
ded, and is not determined. Co. Lit. 384. Bro Guaranty 27. 

If tenant in tail makes a feoffment to his uncle, and after the uncle 
makes a feoffment in fee with warranty, Ec. to another, and after the 
ſeoffee of the uncle reinfeoffs againſt the uncle, and after the uncle en- 


feoffs a ſtranger infee without warranty, and dies without iſſue, and the 
; tenant 


—— — 
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tenant in tail dies; hereby the warranty made to the firſt feoffee is 
defeated, | 


So if the uncle makes the warranty to the feoffee, his heirs and aſ- 
ſigns, and takes back an eſtate in fee, and after enſeoffs another. 

But if one makes a feoffment with 2 to the feoffee; his heirs 
and aſſigns, and the feoffee reinfeoffs the ſeoffor and his wife, or the 
feoffor and a ſtranger ; in theſe caſes the warranty is not defeated, but 

ntinues ſtill. | | | e 
3 if two make a feoffment with warranty to one, his heirs and 
aſſigns, and the feoffee reinfeoffs one of the feoffors; in this caſe the 
warranty is not gone. | ; | 

And if in the firſt caſe the feoffee makes an eſtate to his uncle in 
tail or for life, ſaving the reverſion or a releaſe for life, the remainder 

over, &c. in this caſe the warranty is only ſuſpended, Lit. $. 743, 
744. Co. Lit. 390. | 2 

If one makes a feoffment or releaſe with warranty, and after is at- 
tainted of treaſon or felony ; hereby the warranty is gone; and al- | 
though he afterwards obtains his pardon, yet the warranty is not re- _—_— 
vived. Co. Lit, 391. . 2 

If a feoffment with warranty be made to two or more, and they be- 
ing jointenants afterwards by deed make partition; by this the war- 
ranty is determined. | | 

So if there be two jointenants, and one of them diſſeiſes the other, 
and he that is diſſeiſed recovers in an aſſize, and has judgment to hold 

in ſeveralty ; hereby the warranty is determined. 6 Co. 12. S. P. in 
Hob. Rep. 25. Roll. v. Oſborn, and S. C. cited per Cur. in the caſes of 
Hawkins v. Cardy, in 1 Ld. Raym. 360. and 1 Salk. 6s. 

So if A. and B. be jointenants of Whiteacre for life, and A. by fine 
grants to B. totum & guicguid habet in tenementis ; hereby the warranty 
15 gone. 

ut if a partition be made by judgment upon a writ by force of the 
ſtatute of 13 H. 8. this does not defeat the warranty fallen to them, 
but it ſhall? be divided between them, and they ſhall all of them take 
advantage of it. Euftace and Shole's Caſe, adjudged, H. 22 Fac. B. R. 

If one enfeoffs three with warranty to them and their heirs, and 
one of them releaſes to one of the- other two ; hereby the warranty is 

one for that part, But if one of them releaſes to the other two; in 
this caſe the warranty is not gone, but continues, and they may vouch 
upon it. Co. Lit. 385. | 

If one enfeoffs two men and their heirs, and one of them makes a 
ſeoffment in fee; hereby the warranty is not determined, but the other 
may take advantage of it notwithſtanding. Co. Lit. 385, 

If the party that has the warranty, or the eſtate to which the war- 
ranty is annexed, releaſes to him that is bound to warrant all war- 
ranties, or all covenants real, or all demands ; by either of theſe re- 
leaſes the warranty is gone. 

So alſo if in a defeaſance made between the parties it be agreed the 
warranty ſhall be void, by this defeaſance the warranty may be void 


alſo. ' © ; 
* | | Or 
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Or if it be ſo agreed that the warrantee or his heirs, Ec. ſhall not 
vouch, or have a warrantia charte ; by this the warranty is avoid 


in part. Oi. Lit. 392, 393. Lit. $748. _ | 
If terant in il nie his uncle, who enfeoffs another in fee with 


warranty, and the feoffee releaſes the warranty to his uncle: hereby 

the warranty is extinct. | | | 
But if a gift in tail be made with warrranty, in this caſe a releaſe 

made by the tenant in tail of the warranty will not extinguiſh it. Co, 

Lit. 291. | | | 

lf the parties between whom the warranty is, intermarry, hereby 

the warranty is ſuſpended during the coverture in ſome caſes, Co, Lil. 


f tenant in tail makes a feoffment in fee with warranty, and diſ- 
ſeiſes the continuee, and dies ſeiſed; this ſuſpends the warranty. C. 
Lit. 3 30. | | 

If 5 make a feoffment in fee, and warrant the land to the feoffee 
and his heirs, and the ſeoffee releaſes the warranty to one of the feof. 
fors ; this does not determine the warranty of the other as to the 
moiety. . ; 3 

80 ir one enfeoffs two with warranty, and one of them releaſes the 
warranty ; this does not extinguiſh the warranty for the other moiety, 
but it continues ſtill, C. Lit 393. | | 
A warranty may alſo loſe its ſorce by taking benefit or making uſe 
thereof; for after a man has once taken advantage thereof in ſome 
caſes, he can make no further uſe of it. /bi/. | 
In a præcipe the tenant vouches, and at the ſequatur ſub ſuo peri. 
culo the tenant and the vouchee make default, whereupon the demand- 

ant has judgment againſt the tenant ; and afterwards the demandant 
brings a /cire facias againſt the tenant to have execution; in this caſe 
the tenant may have a warrantia charts. Ibid. 

And if in that caſe a ſtranger had brought a præcipe againſt the te- 
nant, the warranty loſt not its force ; but if the tenant had judgment to 
recover in value againſt the vouchee, he ſhould never vouch again by 
reaſon of that warranty, becauſe he had taken advantage of the war- 
ranty. Mid. | | 

And it 1s to be obſerved, that upon the ſummoneas ad warrantizandum 
if the ſheriff returns the vouchee ſummoned, and he makes default, 
the tenant ſhall ſhall have a capias ad walentiam ; but if he return 
that the vouchee has nothing, then after the cut alias & pluries, 2 

ſequatur ſub ſuo periculo ſhall iſſue ; and there if the youchee makes 
deſault, the tenant ſhall not have judgment to recover in value; for 
lle was never ſummoned, and it appears of record that he has nothing; 
but in the capias ad valentiam it appears that he had aſſets, and he had 
been ſummoned before, Ibid. 

But in ſome ſpecial caſes there ſhall be two recoveries in value upon 

one warranty : As, | | 

If a aifleifor gives lands to the huſband and wife, and to the heirs of 

the buſband, the huſband aliens in fee with warranty, and dies, the 
wiſe brings a cui in vita, the tenant vouches and recovers in value; if 
aſter the death of the wife the diſſeiſee brings a precife againſt the 
alienee, he ſhall vouch and recoyer in value again, Co, Lit, 393. wy 
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So it is where the wife brings a writ of dower againſt the alienee, he 
ſhall recover in value again upon the ſame warranty. hid. 5 

And it is in the ſame manner as if a man be ſeized of a rent by a de- 
feaſible title, and releaſes to the tenant of the land all his right in the 
land, and warrants the land to him and his beirs ; if he be impleaded 
for the rent, he ſhall vouch and recover in value for the rent, and if 

- he impleaded for the land, he ſhall vouch and recover in value again 

for the land. Jbid. 1 

But in theſe and the like caſes, the reaſon is in reſpect of the ſeve- 
ral eſtates recovered, but for one and the ſame eſtate he ſhall never 
recover but once in value; and though the land recovered in value be 
evicted, yet he ſhall never take benefit of that warranty after. /bid. 

And as warranties may be defeated in the whole, ſo t 7 may be de- 
ſeated as to part of the benefit that may be taken of the ſame ; as, 
He who has a warranty may make a defeaſance not to take any be- 
nefit by way of voucher: in the like manner, that he ſhall take no 
advantage by way of warrantia charte, or by way of rebutter. Co. 


Lit. . a. £ | 

Vil further in what caſes a warranty ſhall be ſuſpended, deter- 
mined, defeated or avoided, Bac. Abr. Warranty (O). Com. Dig. Gua- 
ranty (I 3). 2 Roll. Abr, 740. Vin. Abr.. Voucher (C6) | 


How a Warranty ſhall be expounded. 
All warranties in general are favourably taken in law, becauſe they 


are part of men's aſſurances, 

Every warranty in law is taken for and has the effect of a lineal war- 
ranty. "oy: 

The warranty that is made by dedi & conceff, or dedi only in à feoff- 
ment, is and ſhall be taken for a general warranty againſt all perſons to 
the ſeoffee and his heirs during the life of the feoffor only, although 
there be no ſervice reſerved by the deed, nor heir named ; but it ſhall 
not extend to the aſſignee of the feoffee. 


um And if there be any ſervice reſerved on the deed, then it ſhall ex- 
lt, tend againſt the heir alſo. 4 C. 81. 5 Co. 17. 

rn A warranty in law that is made upon giſt in tail, or leaſe ſor liſe, 
To rendering rent, is a ſpecial warranty againſt the donor and leſſor, his 
ces heirs and aſſigns; ſo that the donee or lefſee may vouch the grantor 
or after the grant of the reverſion, or the grantee of the reverſion after 
g the attornment of the tenant, at his election. 4 Co. 81. Co. Lit. 384. 


A warranty in law, that is made upon an exchange, is ſpecial in di- 
vers reſpeQs; ſor it extends reciprocally to and againſt the heirs of 


on both parties, and it extends only to the ſame land that is given in ex- 
| change, and no other; and no uſe can be made of it but by voucher, 

of for no warrantia charte lies upon it. | | 

he So alſo the warranty that is made in dower, is taken to extend only 
if to the other two parts of the land. 4 Co. 121. Co. Lit. 384. 

the A warranty in law that is made upon the tenure of homage anceſtral, 


| extends reciprocally to the heirs, and againſt the heirs of both parties. 
LY Gd ry e's 
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If a feoffiment be made of land to three Jointly, and the feoffor; 
warrant the land to the feoffee, and every of them ; this warranty ſhall 
be joint and not ſeveral. | X 

But if the eſtate be ſeveral, as if one grants Whiteacre to A. and 
Blackacre to B. and grants to warrant the land to them, and either of 
them; in this caſe the warranty ſhall be ſeveral. 5 Co. 59. 


If a man of full age and an infant join in a feoffment with warranty - 


this ſhall be taken for a'good warranty as to the whole for him that 
is of full age, and voidfor the infant ; and not void in part and good 
In =_ Co. Lit. 367, | | 

f a man makes a feoffment in fee, and binds his heirs but not him. 
felf to warranty; by this his heir ſhall not be bound, and it ſeems alſo 
that it will not bind the warrantor himſelf. Co. Lit. 386. 

But if a man binds himſelf to warrant, and not his heirs, by ſeoff- 
ment; the feoffor himſelf is bound to the warranty, but not to his heirs; 
for it is a maxim in law, that the heir ſhall never be bound to any 
expreſs warranty but where the anceſtor was bound by the ſame war- 
ran iy. | 
If one makes a feoffment to B. and his heirs, and thereby grants to 
warrant the land, and does not ſay to B. and his heirs ; yet this war- 
ranty ſhall be taken to extend to them. - 


But if the feoffor grants to warrant the land to B. and does not ſay to 


his heirs, this ſhall not extend to his heirs. Co 

And if in this caſe the warranty be to B. and his aſſigns, it ſhall . 
not extend to his heirs, neither ſhall the aſſignees take advantage of i: 
after the death of B. and if the warranty be to B. and his heirs, and not 
to his aſſigns alſo, this ſhall not extend to his aſſignees. | 

If one makes a feoffment to 4. habendum to him and his heirs, and 
binds himſelf and his heirs to warrant the land in forma prœdida; in 
this caſe the warranty ſhall extend to the feoffee and his heirs. Co. Lit. 
47, 3385. Dyer 42. Kelw. 108. 6 Co. 69. 

In the caſe of Williamſon v. Codrington in Veſ. 511. Sir William Cod- 
rineton made a voluntary ſettlement of a plantation in America, with 
a clauſe whereby he obliged himſelf and his heirs, executors, and admi- 
niſtrators, to warrant and for ever defend the plantation, negroes, cattl, 
Hock, &c. The word warrant, when properly applied, has to be ſure 
a particular ſenſe, but has in general a further ſenſe ; therefore it is not 
neceſſary to underſtand warranty, in a deed or covenant, barely as 2 
warranty of the title to the realty ; but it ſhall be taken ſecundum ſubjefan 
materiam. Here are chattles to be warranted in this deed ; ſome of 
which are certainly perſonal things, as cattle, horſes, &c, though ne- 

roes in ſome inſtances are conſidered as annexed to the plantation. 
en there are words binding his executors and adminiſtrators ; which 
muſt be rejected, if to be conſtrued as a mere real warranty of the 
land, This clauſe therefore is inconſiſtent with that narrow conſtruc- 
tion; nor is it penned as a real warranty, which is, I do for myſelſ 
« and my heirs warrant ſuch land :* here the words are, I do 
« oblige,” c. which amounts to the ſame aa I covenant,” c. for 
many other words in a deed will amount to a covenant, beſides the 
word covenant ; as, I oblige, agree,” This then is barely a cove- 
nant for himſelf, his heirs, executors and adminiftrators, to warrant ; 


which word muſt be conſtrued in a larger ſenſe than 3 
| | 1 


* 
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firi& legal ſenſe, as large as defend: that conſtruction a court of law 
or equity muſt put on it, per Lord Hardwicke. 1 V. eſ. 516. : 

If one grants to warrant land to another and his heirs, and does not 
ſay againſt what perſons ; this ſhall be taken for a general warranty 
againſt all men. Cy. 1. _ | 

If one makes an eſtate, and grants to warrant the land, but does not 
ſay how long; this ſhall be taken for ſo long as the eſtate to which the 
warranty is annexed does laſt. Jbid. | 


to them and no further ; and it ſhall extend in all caſes for and to all 
titles and entries upon title, and it ſhall not in any ſuch caſes extend to 


' tortious and unlawful entries. Dyer 328. 


If a man be ſeiſed of a rent-ſeck iſſuing out of the manor of Dale, 
and he takes a wife, and the huſband releaſes to the tertenant, and war- 


as well as to the land; and therefore if the wife ſues for her thirds of 
the rent, the tertenant may vouch for the heir. 

And regularly, the warranty extends to all things iſſuing out of the 
land, wiz. to warrant it in the ſame manner and plight as it was in the 


bands of the feoffor, and he ſhall vouch as of lands diſcharged. 


And therefore if a grantee of a rent grants it to the tenant of the 
land on condition, and the tenant makes a feoffment of the land with 
warranty; in this caſe the warranty ſhall not extend to the rent, altho 
the feoffment be made of the land — of the rent. 

And if a woman has a rent-charge in fee, and ſhe intermarries with 
the tenant of the land, and a ſtranger releaſes to the tenant of the land 
with warranty; this warranty ſhall not extend to bar an action to be 
brought after the death of the wife for the rent. 

But if in this caſe the tenant makes a feoffment in fee with warranty, 
and dies, the feoffee in a cui in vita brought by the wife ſhall vouch as 
of lands diſcharged at the time of the warranty made. 

So if tenant in tail of a rent-charge purchaſes the land and makes a 
feoffment with warranty, and the iſſues bring a formedon of the rent, 
the tenant ſhall not vouch, c. Co. Lit. 366. 388. 389. 

Vide further as to the operation of warranties, what rights and titles 
are barred by them, and how they ſhall be expounded and taken, Yin. 
Abr. _—_ (B 7.) Bac. Abr. Warranty (P). Com. Dig. Guar- 
ranty (F.) | 


Of the- Covenants. 


Covenant, what; Covenantor and Covenantee, who. 


If a warranty be made againſt any ſpecial perſons, it ſhall extend 


rants tenemento predida, and dies, this warranty ſhall extend to the rent 


A OVENANT is the 2 or conſent of two or more by Covenant, | 


deed in writing ſealed and delivered, whereby either of the ſaid 


* promiſes to the other that 8 is already done, or ſhall 
done hereafter. Terms de la Ley, Tit. Covenant, Plow 308. 


A covenant is not a duty, nor cauſe of action, till it be broken ; and 
therefore it is not diſcharged by a releaſe of all actions; and when it 
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is broken, the action is not founded merely upon the ſpecialty, as if it 
were a duty, but favours of treſpaſs, and therefore an accord is a good 
plea io it; and ends in damages. Meyn. 39. Vide further 2 Black, 
Com. 30 | TOs 
Covenantor. — makes a covenant is called the covenantor, and he to whom 
Covenantee, it is made is called the covenantee. | 

A covenant properly is a ſpecialty ; but, by cuſtom, conventio or, 

tenus facta is binding in Briſtol, 
The plaintiff declared in Briſtol of a covenant made by word by the 
Brifol, con- teſtator of the defendant with the plaintiff in. Briſtol ; and declared 
ventio ore alſo, within the ſaid city ther? is a cuſtom, that conven?:o ore tenus fada 
teus facta, ſhall bind the covenantor as ſtrongly as if it were made in writing. 
to be taken Per Cur'— This cuſtom does not warrant this action; for the cove. 
Krictly. nantor ty cuſtom, but does not extend to his executors, but ſhall be 
taken ſtrialy. Leon. 2. 
Where a®- A covenant to do a preſent act is not properly a covenant, as a co- 
venant tere venant to ſtand ſeiſed. T. Raym. 26. Sid. 48. It is no action pro- 
minates in . 
KEI, or toa Perly, but an action on the caſe = 7 287 Ep 
preſent act, When a covenant is to pay money, it is a ſingle bill; but if it be to 
no-covenant pay money upon the delivery of any thing, accord is a good plea. 
properiy..0 1 Keb. 155, in Margine. | | Ei 


Fino a Covenant differs from a Defeaſance, Condition, War. 
ranty, and Exception, &c. | | 


Where a covenant terminates in itſelf, it is not properly a covenant, 
bur a defeaſance. Plow. 138 4. | | 

As a covenant that the wife ſhall be void, it ſhall determine the 
2nd not a co- [eaſe ; end it cannot enure to other effect; for the leſſee cannot have an 
Went. action upon this covenant, for ſuch action does nor lie but where the 
thing for which the covenant is made is to be done in time after. 

T. Raym, 26. | 
But in an action of covenant in nature of a deſeaſance of a recogni- 
rance, that upon payment the recognizance ſhall be delivered up to be 
vacated, and cauſed to be cancelled by the defendant : this covenant 
does not terminate in it ſelf, but is for a collateral act, and engages the 
. to ſuch act, and not only that it ſhould be void. Keb. 103. 118. 

. 8 8 


In debt on a fingle bill of ſixty- eight pounds, with covenant to pay it 
when fuch bills be ſtated and appear due for the coſts of the defendant 
&alaace. retator, and produced to two atrornies, c. indifferently to be choſen 

between them, Cc. the covenant being in the ſame deed, it works 
- a deſeaſance or acquittance, and not as a diſtinct deed, c. Kb. 
_ S 3 
Covenant in Sometimes a covenant is in nature of a condition precedent; as in 3 
nature of a Leon. 219. where the lord of a manor covenanted to aſſure the free- 
condition hold to one of his copyholders and to his beirs, and the copyholder, in 
precedents conſideration of the ſame covenant performed, promiſes to pay a certain 
ſum of money: the copyholder is not bound to pay the money unleſs 
the lord firſt performs his covenant; otherwiſe if the covenant on the 
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part of the copyholder had been in conſideration of the covenant to be 
rformed. 2 Saund. 159. „ j | ; | 
A feoffment by dedi & conceſſi in action againſt the feoffor does not Covenant © 
warrant an action of covenant on eviction of the inheritance, but it and not u- 
muſt be deducted in the real lien by warranty; but in caſe of a freehold ant or © 
only, it is a ground for covenant. Keb. 821, But in Telv. 139. Hob. 
3- if a man makes a deed b feoffment with warranty, and a ſtranger a. 
extends a recognizance of the feoffor on the lands of the feoffee, an 
action of covenant lies. ITT 3 In 
Upon expreſs real covenants which extend to freehold or inherit- Difference 
ance, as warrant and defend; a man cannot have an action unleſs he between a 
be ouſted by one who has title. Brown! 165. 1 | 
And if a man makes a feoffment with warranty, non feoffavit is a as to — N 
good plea ; for if the feoffment be avoided, the warranty is alſo void- or warranty. 
ed, for that depends upon the feoffment. IId. | | 
But if a man makes a leaſe for years and covenants that he will 
warrant-and deſend the land to leſſee; if the leſſee be ouſted by one that 
has title. or is without title, he may have an action of covenant ; for the 


lefſor has the evidences, and ought to defend the poſſeſſion of hislefſee, 


and the right alſo and damages are only to be recovered ; and this is 
the difference between a leaſe and inheritance, though the. words of 
the covenant be all one. * i | 

If a leaſe for years be made by indenture, provided always, and it Covenant 
is agreed between the parties, quod licitum foret & eſſet to the leſſor aud not n 
and his heirs, at any and every time during the term, to fell, cut“ 


= down and ſel} all the woods and trees upon the premiſes. Per Cur'— 


It is not an exception of the trees, but only a covenant ; and ſo action 
of waſte lies by the plaintiff. Cro. Elia 690. Or 

If a bond be conditioned for performance of articles, by which the Coe 
defendant grants and agrees with the plaintiff, his heirs and aſſigns, and grant al- 
quod licitum foret illis at all times to have and uſe a way by and over 
the cloſe of the defendant, in conſideration whereof the plaintiff agrees 
to pay the defendant twenty ſhillings and ſixpence per ann. This is 2 
grant of a way, and a covenant al for the- een 3 Lev. 305. 

If a leaſe of a farm be made, except the word, and the leſſor o- 
venanted with the leſſee that he ſhall take all manner of underwood, pro Not ac. 
vided alzways and the le ſſee coveriants he will not cut any manner of timber nant nora 
trees : this is no condition, but an explanation with what wood he ſhould condition, 
meddle, though in truth it is of another thing than is comprized in but a dech- 
the covenant Tefore:] as if I am ſeized of the manor of D. in D. — 
and of Blackacre in D. and ſo ſeiſed, I covenant with J. §. that he 0 
thall enjoy the manor for ten years, provided the ſaid J. S. covenants 
that he ſhall not enjoy Blackacre : this covenant is not a condition, but 
declaration deduced out of my covenant to make a plain declaration 
that it is not my intereſt that Blackacre ſhall paſs, be it parcel or not 
ol the ſaid manor. Poph. 117. 119. 

If A. lets land to B. by indenture. and the words are, in conſide- 
ration of payment of the rent hereafter mentioned, he leaſeth, Ec. and 
aſter in the ſame indenture B. covenants for him and his aſſigns with A. 
and his aſſigns, to pay ten pounds at certain feaſts yearly, Ec. — — 
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ſhall be a rent and not a ſum in groſs ; for upon the whole indenture 


© Reſervation this ſhall be a reſervation and not a covenant, for the words [in conf 


— der ation of the rent hereafter mentioned] make it clear. 2 Roll. Ar. | 


449. 19 Vin. 117. ; 
Rent and te- By articles the teſtator covenants and agrees with the defendant that 
ſervation, he ſhall have and enjoy ſuch a houſe and lands for fix years, and in 
and not a conſideratione præmiſſorum the defendant covenants and agrees to pay 
covenants the teſtator, his heirs, executors and aſſigns, the annual rent of nine- 
pounds during the ſaid fix years, at the feaſt of the Annuncia- 
tion and St. Michael; defendant enters, teſtator dies, rent is in arrear ; 
if it be a covenant, it is due to the executor ; if it be a reſervation it 
follows the reverſion, and ſo goes to the heir. But, per Cur'—This is 
merely a rent and not a covenant, and the words covenant and grant 
that he ſball enjoy, amount to a leaſe, and is not a ſum in groſs ; and 
he covenants to pay to him and his heirs. Cro, Car, 207. Owen. 151, 
2 Bulſft. 281. | 
Covenant A. leaſes a rectory, rendering four pounds per ann. and by the ſame 
and not = jndenture grants to the leſſee and his aſſigns, dare & reddere yearly 
three ſhillings and ſour pence for portage; the rent reſerved is four 
unds ; — though three ſhillings and four pence is to be paid to 
the leſſee for portage, yet this is not any part of the principal rent 
to be 9 by way of defalcation, and by way of covenant the 
leſſee is to receive three ſhillings and four pence. Telv. 42. 
WF T. S. being ſeiſed of copyhold lands for life, executed a deed to P. 
Leaſe not a F. as a collateral ſecurity to indemnify him for the payment of one 
covenant: hundred pounds; by which deed, after a recital of ho counter-bond 
given to Þ. and the eſtate which T, S. had in the lands, he covenanted, 
nted and agreed for himſelf, his executors, adminiſtrators and 
aſſigns, with the ſaid P. that he, his executors and adminiſtrators ſhould 
hold theſe lands from the time of making the ſaid deed for ſeven years, 
and ſo from the end of ſeven years to ſeven years, for and during the 
term of forty nine years, if T. ſhould ſo long live. The court took 
this for a leaſe; and ſo it is of a forſeiture, there being no cuſtom to 
warrant it. It is a rule, that the word covenant will make a leaſe 
though the word grant be omitted ; nay, a licence to hold land for a 
time, without either of theſe words, will amount to a leaſe, much 
more when the words, 'To have, hold and enjoy the lands for a term 


certain. Hob, 35. 2 Cro. 92. 398. Roll. Abr. 847. Cro. Car. 207. 


10. Vin. 225. 8 
And it is now ſettled, that an action of debt may be brought upon 
ſuch a covenant ; but it was ſmartly m_— on the other ſide, If the 
conſtruing of it to be a leaſe will work a wrong, then it is only a co- 
venant and an agreement, and no intereſt will veſt ; and therefore it 
ſhall not be intended a leaſe in this caſe of a copyhold ; for if it ſhould, 
there would be a wrong done to the leſſor and leſſee, for it would be a 
forſeiture of the eſtate in one, and a deſeating of the ſecurity of the 


other. But no 3 was given. 2 Med. go. 3 Keb. 638. 
Rent and not In articles of agreement indented and ſealed between 4 and B. the 


a ſumin words were, It is covenanted and agreed that A. doth let ſuch land to B for 
grols, five years from Michaelmas next, provided that the lefſee ſball pay there- 
fore 
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fore at Michaelmas and Lady-day 1001. by equal portions ; inaſmuch as the 
cr words are a preſent leaſe; the proviſo ſhall make a reſervation of 
the recovery. and not a ſum in groſs. 2 Roll. Abr. 449. 19. Vin. 
6. | 
Covenant on demiſe of a coal- mine, whereby it is recited, that he- Where a we- 
fore ſealing of the indenture it wwas agreed that the plaintiff ſhould have cital a- 
the third part digged, ic. On a demurrer to the declaration it was nennt de 
excepted, that here is .no covenant to pay the third part, but only a 
recital of an agreement to have it. But by Hale, Were it but a re- 
cital that before the indenture they were agreed, it 1s a covenant ; and ſo 
to ſay, Whereas it was agreed to pay twenty pounds ; for now the inden- 8 
ture itſelf confirms the agreement and intent precedent, tho? it be re- ;, ry 
lative to the former act in pars, when it is declared by deed, it is now 
2 covenant by the indenture. 3 Keb. 465, 4 
D. covenanted by articles, reciting that a marriage was intended be- h doch , 
tween the defendant and one R. W who had ſeven ſons; the defen- not conſiſt 
dant covenanted in the ſaid articles, having recited that R. M. deceaſ- with the re- 
ed, father of the ſaid ſeven brothers, had by his will bequeathed cul- cital ny 
libit ipſor” pred” Joſeph, Jacob, &c. (only leaving out Wathaniel) the * 


occaſions it 


ſum of fifty pounds a piece; covenants with P. to pay the ſaid ſeven gail not 
ſons, naming Nathaniel, pred”? ſeparales legationes vel ſum fifty pounds; oblige. 
and D. pleads farther that he paid to the fix ſons fifty pounds a piece, 
and ſhews a performance of the other articles; P. demurs, becauſe he 
ſhews not that he paid RY pounds to Nathaniel, and he did expreſs- 
ly covenant to pay the ſaid Nathaniel and the reſt the ſaid ſeveral 
egacies or ſums of fiſty f gary we Per Cu: In the recital of the ſaid 
will nothing is mentioned to have have been bequeathed to Nathaniel as 
well as the reſt, though he covenants to pay to Nathaniel as well as 
the reſt, yet it is legationes ſummas pred”, and there being no legacy to 
Nathaniel, and that appearing: by the recital of the will, this covenant 
ſhall not oblige the delendant to pay him any thing. 2 Vent 140. 
A. by his deed-poll recited, that he was poſſeſſed of certain lands for 
years of a certain term; by good and lawful conveyance he aſſigned 
the ſame to J. S. with divers covenants, articles and agreements in the 
ſaid deed contained, which are or ought to be performed on his part ; the 
quere was, If the recital be an article or agreement within the meaning 
of the condition of a bond for performance ? Per Gaudy . It is an agree- 
ment; every thing contained in the deed is an agreement, and not only 
that which | am bound to perform. It was moved, that if the recital be 
within theſe words of the condition, which are or ought to be performed 
on my part ; and ſome where of opinion it is not within thoſe words, 
for that extends only in futurum, but this recital is of a thing paſt or 
at leaſt preſent. Per Clench— Recital of itſelf is nothing, but being 
joined and conſidered with the reſt of the deed, it is material, as here; — 
for againſt this recital he cannot ſay that he hath not any thing in the ch he. 
term; and it was clearly reſolved, that if the party had not that in- reſt of the 
tereſt by a good and lawful conveyance, the obligation was forfeited deed is ma- 
Leon, 122. i terial. a 
In Babbington and Allen's caſe, theſe words, paying the rent, is no 
condition precedent, but rather concomitant, and is the conſideration 
whereupon the party is to do the act, and is liable to conſtruction, as 
28 | | the 
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the ſubject- matter is the word paying, and without conſtruction (unleſs 

0 as in the caſe of Dyer 371. it be precedent) doth not import a condi. 
_ tion ; but clearly here it can be no condition, being an uſual clauſe at 
| | the end of all leaſes. 2 Keb. 9. 23. | 


3 | What ſhall be ſaid an Agreement, and what Agreement 
_ £3 amounts ta a Covenant. 55 | 


If a man lets a manor by indenture, except a certain parcel of 
land, and the leſſee enters into a bond to perform all the covenants, ar. 
ticles and agreements contained in the indenture, and after the leſſee 
enters into the land excepted ; yet this is not any breach of the condi. 
tion, for the land excepted is not leaſed, and is as if it had not been 
named, and therefore cannot be intended an agreement to be perform. 

on the part of the leſſee within the intent of the indenture. Roll. Air. 
431. 5 Vin. 168. See Ath. Rep. 73. 521. 535- oe. | 

Where =- On an agreement made thus: It is agreed upon by Door J. P. and 
— has B. C. E/q; that the ſaid B. C. ſball give to the ſaid Doctor five hundred 
— See pounds for ſuch land and houſe and the brewing utenſils, In witmſ; 
Ark, Rep, Whereof wwe do put our hands and ſeals. Mutually given as earneſt, in 
2 to11, performance of this, five ſhillings. The money to be paid a week afir 
| Midſummer 1668. It was adjudged per Cur” That the earneſt ſhall be 
intended as part of the ſum, and the action is well brought without 
averment of the conveyance of land, for it ſhall be intended that both 
parties had ſealed the ſpecialty ; and if the plaintiff has not conveyed! 
the land to the defendant, he has alſo an action of covenant againſt the 
plaintiff upon the agreement contained in the deed, which amounts to 
a covenant on the plaintiff's part to convey the land; and fo each 
2 has mutual remedy againſt the other; otherwiſe if the ſpecialty 
ad been the words of the deſendant only, and not the words of both 
parties by way of agreement, as here it is; and in the concluſion it i 
{aid that both parties have ſealed it. Saund. 319. Lev. 274. T. Ran. 

183, 2 Keb. 569. | | ” 

A. by his deed-poll recited, that whereas he was poſſeſſed of certain 

lands for years of a certain term; by good and lawſul conveyance be 

aſſigned the ſame to F. & with divers covenants. articles and agreements 

in the ſaid deed contained, which are or ought to be performed on his 

= | part. The queſtion was, If the recital, that whereas he was, by an at. 
#8 ticle or agreement within the meaning of the condition of the obligat!- 
| Where a re- on Which was given to perform, &c. Per Gaudy — It is an agree- 
cital a- ment; for in ſuch a ale agree I am poſſeſſed of it; for every thing 
i * «6A contained in the deed is an agreement, and not only that which Ian 
ment. bound to perform : as if I recite by my deed, that an Peſeſſed of ſuch 
an intere/l in certain lands, and aſſign it over by the ſame deed, an! 

| thereby covenant to perform all agreements in the deed ; if I be not 
ſſe ſſed of ſuch intereſt, the covenant is broken, Per Clench — Rec: 
tal of itſelf is nothing; but being joined and conſidered with the ret 
of the decd, it is material, as here; for againſt this recital he cannot {ay 
he hath any thing in the term. And it was reſolved, chat if the * 
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had not that intereſt by a good and lawful conveyance, the obligation 
was forfeited. Leon 122. 1 ä 
A condition to perform covenants and agreements; one was, that the 
laintiff had covenanted with the defendant, that it ſhould be lawful 
— the defendant to cut down wood for fire-boot and hedge- boot, 
without making waſte, or cutting more than neceſſary; the plain- 
tiff aſſigns a breach in that covenant (which is in truth the plaintiff's 
covenant) ; the exception was, that the condition ought but to extend | 
unto covenants to be performed on the part of the leſſee. Sed non allo- of the leſſee, 
ca. It is the agreement of the leſſee, tho it is the covenant of the andcovenant 
leſſor. Leon. 324. | of the leſſor. 
Agreement in articles with covenant on the plaintiff's fide to ſettle a What a- 
jointure, and on the other ſide to pay fix thouſand pounds, and it is mounts to a 
agreed in the articles that a fine was intended to be levied of ſuch lands, <vvenant to 
g. for ſecuring the payment of the ſix thouſand pounds; this is a % a fne. 
covenant to levy a fine. 2 Mod. 87. | 
Where a man is party to a deed, his agreement to pay amounts to a 
covenant, though the formal words of covenant, grant, &c. are want- 


ing. 2 Mod 269. For ths law has not appropriated any ſer form of 
d words as abſolutely necefary for the creating a covenant. Chan. Ca. 
7 WR 294. Leon. 324. Roll. Abr. 518. 6 Vin 377. Brownl. 23. 

in 

ler | EY 
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The Kinds of Covenants relative to their 
b ; 

ed Nature. 
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ach Firſt, In Deed or in Law. 
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Covenants are eicher expreſs or deed, that is, where the covenant is 

expreſſed in the deed. 
As, where A. by deed covenants with B. to ſerve him for a year, 

and B. covenants with A. to pay him ten pounds for this ſervice. - 1 

7 * Or * are implied or in law, that is, when the deed does not ex- , 

, reſs it, but the law doth make and ſupply it. 1 

ab When one makes a leaſe for years by the words demiſe or grant, 

Ithout any expreſs covenant for quiet enjoyment ; in this caſe, the 

aw intends and makes ſuch a covenant on the — of the leſſor, 

rer hich is, That the leſſee ſhall quietly hold and enjoy the thing demiſed 

hinz Peainſt all perſons, at leaſt having title under the leſſor, and at leaft 

| an oring the leſſor's liſe, and (as ſome think) during the whole term. 

ſuc And hereupon an action may be brought againſt him in the reverſi= 
ant" ſo that if the heir that is in by deſcent put out the termor of ARton. 

e not s father, the termor may have this action againſt him 

Reci- \V here the covenant is created by law, the covenantee cannot bring 

e ret ation of covenant, if he be not ouſted by one who has a title; but 

ot s otherwiſe in caſe of an expreſs covenant, 2 Brownl. 161, 162. 
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Perſonal, 


Inherent. 


Seifed to 
uſes, 


Nota. 


The diſtinction between implied covenants by operation of law aud 
expreſs covenants, is, that expreſs covenants are taken more ſtrictly. 


Per Lord Mansfield, 3 Burr. 1639. 
Secondly, Real and Perſonal. 


Covenants are alſo either real or perſonal, 
A cowenunt real is where a man binds himſelf to perform a real 
thing, as lands or tenements ; as a covenant to levy a fine of land, in 
which caſe the land itſelf is to be recovered ; or when it runs in the 
realty ſo with the land, that he who has the one has or is ſubject to the 
other, and ſo a warranty is called a real covenant. 
A tovenant perſonal, is when it runs in the perſonalty, and not with 
the land, but ſome perſon in particular ſhall have benefit by it, or be 
charged with it; as when a man covenants to do any perſonal thing, a; 
build or repair a houſe, ſerve him, &c. 5 Cp. 10. | 
What ſhall be a real, and what a perſonal covenant, See Vin. A,. 
(G 2) Bac. Abr. Covenant (E). Com. Dig. Covenant (A 2) Gilb. Law of 


Covenants 105. 


Thirdly, Inherent or Collateral, and to fland ſeiſed to Uſes, 


Alſo covenants are inherent or collateral. 

An inherent covenant is converſant about the land or eſtate ; as that 
the thing demiſed ſhall be quietly enjoyed, ſhall be kept in repair, ſhal 
not be + Sanger ; or if it be to be ſold, that the leſſor ſhall have the fr 
refulal; to pay rent; not to cut down timber trees, or do waſte; to 
fence the coppices when they are new cut ; to make further aſſurance, 

c. 

A collateral covenant is converſant about ſome collateral thing that 
does not at all, or not ſo — the thing granted; # 
to pay a ſum of money in groſs, to build a houſe in another mat 
ground, to make a feoffment or leaſe of other land, to give other ſe- 
curity to perform the covenants, or to pay the rent, or that the leſſor 
ſhall diſtrain for the rent in ſome other land than that which is demiſcd, 
or the like. 

As to collateral covenants, Vide 4 Burr. Rep. 2446. 2 Wilſ. Rt. 


27. 
There is alſo a covenant to ſtand ſeiſed of land to uſes, which is of 


late years become a kind of conveyance of land. | 
; Theſe diſtinctions are of very great uſe, eſpecially with rela- 


uon to aſſignments, 


 Fourthly, 
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Fourthly, Copulative or Dig unctive. 


Covenant, that the defendant would not take timber without the aſ- 
ſent or aſſignment of the leſſor or his aſſigns, in the disjunctive; and Aſſent. 
in the breach the plaintiff charges the defendant with cutting of timber, 
without the aſſent and aſſignment of the leſſor or his „ ſo he 
will compel the defendant to prove more than he ought ; for if he 
did it with their aſſent only, or aſſignment only, it had been ſufficient : 
but if the covenant had been in the copulative, both had been neceſſa- 
Leon. 251. | | 
T. covenanted with T. his ſon and A. S. (whom he intended to mar- Where mu- 
ry) to give them meat and drink in his houſe, and if any diſcontent tual Co 
{ould happen between the father and the ſon, ſo that he and his wiſe nn _— 


ſhould diſagree to dwell with the father, then they ſhould have fix -"% —_ 
beaſts gates, c. T. the ſon died, A. diſagrees to dwell with T. the 

by. father, and married with one C. who with his ſaid wife brings an ac- 

of tion of covenant againft T. the father: per Cur'- The declaration is 


not good, and the caſe is grounded upon the ſecond covenant which 
conſiſts upon a contingency ; which contingency is, if there happen any 
diſcord, &e. the words are joint, and they ought all to diſagree ; true 
it is, in ſome caſes, a conjunctive ſhall be taken ſor a disjunctive; but 
this is according to the matter and circumſtance, of the fact; but in 
this caſe it ſhall not be taken disjunctively: alſo it is alledged in the 
declaration, that ſhe diſagreed ; whereas a mutual diſagreement be- 
hat rween all ought to be alledged ; and judgment was, Quer nil cap. But 
hall all agreed, the wife might have boarded with T. the father, but her 
firlt new huſband could not. Poph, 204. | 
; to Declaration, that the covenantor ſhall pay to the covenantee, &c. 
nce, at the choice and election of the covenantee, within a month aſter the 
death of I S. thirty pounds or twenty kine. Defendant pleads, that 
that WW the plaintiff within a month after the death of 7 & did not make any 
choice or election. It is a good plea, for the covenantor is not bound 
aan; Wh to make a tender of both, and the election of the plaintiff ought to 
r {e- ¶ precede the tender of the defendant. Len 69. 70. Moor 241. 
eſſor Covenant to deliver ſuch obligation before ſuch a day, or to pay him 
iſed, Bi ten pounds, if he requeſts it; if he does not requeſt the ten pounds, Obligation 
the covenantor ought to deliver the obligation, for he had :.ot elec- ee | 
Rey. ton till requeſt made, but after requeſt made he had election which (,enantees 
of them he would do. Roll. 46. 447. 5 Vn. 219. 
is a Defendant covenants to deliver to the plaintiff before ſuch a feaſt 
ſuch a ſhip and tackle ; or in default thereof, to pay at the ſame ſeaſt 
rela WF ſuch a ſum as J. S. ſhall value them to be worth. Defendant pleads 
before ſuch a feaſt J. S. did not value them. On demurrer it was ad- 
judged for the plaintiff ; for thongh the covenantor has election to one 
or the other, yet the covenant being ſor his benefit, he ought to pro- 
vide the value ; the value ſhall be aſſeſſed, otherwiſe he is to deliver 
the goods themſelves. Law of Covenants 65, 66. 
thy, Covenant to pay to. or his hei 


— . —ü— rene - par — — 
, — — 7 — — — — — — - * 
1 o 
- — . —_ — e 2 rr 2 jy O i 2 
= — — — —— — — — 2 0 DR a - a _- = - — — 
8 =_ : = — — — —— - 2 + 2s _ = 


irs annually twelve pounds at Michael- 
mas and Chriſtmas, or to pay to him or his heirs at any of the ſaid 
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feaſts one hundred and fifty pounds. The covenantor has election, yet 
he ought to pay the twelve pounds yearly, till he pays the one hundreq 
and fifty pounds, and becauſe he did not alledge payment of the one 
or the other, it is a breach. Law of Covenants 66, | 

The condition of a bond on articles was, that if the defendant paid 
the money according to the articles of the ſame date, that then the 
bond ſhould be void ; or otherwiſe it ſhould and might be lawſul for 
the plaintiff to enter into land covenanted in the articles to be ſettled 
on the plaintiff by the defendant. Defendant pleaded that the plaintif 
did enter into the land. Plaintiff demurred. This is a disjunctive 
condition, and in the defendant's election to perform either part, Judy. 
ment for the plaintiff. 2 Keb. 103. 117. | 

In debt on bond for the performance of covenants, if defendant 
pleads generally the performance of the covenants, and the plaintif 
demurs generally upon it, without ſhewing cauſe of demurrer, judy. 
ment ſhall be given according to the truth of the caſe, for that default 
of 9 is but matter of form, and is aided by fat. 27 Elis. But 
if any of the covenants be in the disjunctive, ſo as it is in the election 
of the covenantor to do the one or the other, then it ought to be ſpe. 
cially pleaded, and the performance of it; for otherwiſe the coun 
cannot know what part has been performed. Leon. 311. 

On bond, that if the defendant ſhould work out the forty pound; 
which he owed, Cc. at the uſual prices in packing, when the plainlif 
ſhould have occaſion for himſelf or his friends to employ him therein, 
or otherwiſe ſhould pay the forty . that then, Cc. defendant 

leads that he was always ready to have wrought out the forty pounds, 
but that the plaintiff did never employ him. It is an ill plea, 3 
the defendant did not aver that the plaintiff had any occaſion to make 
uſe of him, and for that it was at his election to have work or money: 
and not having employed him, but brought his action, that is a re- 
queſt in law, and ſo he has determined his election to have the mo- 
ney. Judgment for the plaintiff. 2 Med. 304. 

In debt on bond for performance of covenants, upon the demiſe of : 
mill by the plaintiff's teſtator to the defendant for thirteen years, at 
the yearly rent of eight pounds, The defendant covenanted for him- 
ſelf, his executors and adminiſtrators, to leave mill-ſtones upon the 
ſaid mill at the end of the term, as good as when he entered, or elſe 
to give ſatisfaction in money for a: much as they ſhall be worſe, ac- 
cording to the diſcretion of the parties that viewed the ſame at firſt: 
and 22 further pleads, Quod ipſe ad finem & expirationem termi- 
ni predia” reliquit duo ſaxa molaria in & ſuper molendinum prædid 
quodg ; partes [ Anglice, the parties) gue primo inſpiciebant ſaxa molar a, 
gue fuerunt ſuper molend pred” tempore intrationis ipfius Jol annis in mv 
lend“ illud hujuſque non agreavere quantum duo ſaxa pred” per iffun 
ad expirationem termin! pred” ut prefertur relicha ſuer pejora quum pred' 
ſaxa molaria in & ſuper mulendinum pred? tempore intrationis ejuſdem Jo- 
' bannis ad inde ; and general performance as to the other covenants 
| Replicat', demand of S oyer of the indenture, wherein inter alia the 
ſa*'d covenant is ſet forth, and ſay, præcludi non, for that at the 
time -of the entry of the defendant upon the mill, there were two 


ſtones of the value of three pounds, and that at the end of the term the 
| | defendant 
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defendant did not leave ſo good ſtones, nor give any ſatisfaction in mo- 
ney,Nec dedit aliquam ſatisfattion*min moneta alicui per ſonae cuicunque pro 
tant” quant' lapides molar per eundem (def) in eodem molendino reli” fuer 
pejores quam pred” lapides molares in eod* molendino exiften' tempore pred” 
intrationis ipfius defendentis. Et hoc parat Ac. Rejoinder prout the 
bar. Demurrer. Plaintiff's counſel infiſted, that it was incumbent 
upon the defendant to procure the' perſons who had the view of the 
ſtones at the time of the defendant's entry upon the mill, ro have ad- 
juſted how much the ſtones of the mill, which were left at the end of 
the term, were worſe than thoſe which were there at the time of the 
defendant's entry of the mill, and for default thereof he has broken his 
covenant ; for he does not pretend by his plea, that he has left ſtones 
ſo good as they firſt were. The disjunctive covenant is in advantage of 
the covenantor, and thereſore he ought to ſhew the one or the other 
is performed: and therefore he ought to have procured an adjuſtment 
in the caſe ; as if a man obliges himſelf to reſign a benefice, he ought 
to procure the biſhop to accept his * So if a man be bound 
to pay one hundred pounds, or ſo much as J. S. ſhall appoint, if he 
will be excuied the payment of the one hundred pounds, he ought to 
procure J. S. to appoint a leſs ſum to be paid. To which the defen- 
dant's counſel anſwered, that by the covenant, he was to leave at the 
end of the term as good ſtones as were in the mill at the time of his en- 
trance, or to give ſatisfaction in money for ſo much as they were worſe, 
according to the diſcretion of the former viewers of them; ſo that 
the covenant is in the disjunQive; and if one part of a disjunctive co- 
venant becomes impoſſible, the covenantor is excuſed to perform the 
other part; and this caſe is like to ſubmiſſion to arbitrament : and for 
this the defendant is not bound to procure the viewers to make any ad- 
juſtment in the caſe; and they not having made any, and the disjune- 
tive covenant being for his advantage, he was entirely excuſed. Per 
gur conditions are for the benefit of the obligor, it poſſible ; but if 
impoſſible, the obligation is abſolute. There is no impoſſibility in this 
caſe ; if the viewers cannot be procured to adjuſt the damages, yet the 
defendant might have left as — ſtones at the end of the term as were 
there at the entrance of the defendant. which is the other part of the 
covenant ; and this caſe is not. like ſubmiſſion to arbitrament; for by 
it both parties oblige themſelves to ſtand to the arbitrament of the ar- 
bitrators, but none of them obliges himſelf to procure them to make 
an award. But in this caſe the disjunctive condition being in advantage 
of the defendant, he ought to procure the firſt views to make adjudi- 
cation of the damages. Lutw. 691. | | 
If one binds himſelf to pay ten pounds, or ſo much as J. S. ſhall 
appoint, if J. $. will not appoint any ſum to be paid, the obligor 
mall pay the ten pounds. bid. | | 
If one be bound to make a leaſe to 7 S. or pay him one hundred 
ounds before Michaelmas, and J. S. dies before Michaelmas, the one 
undred pounds ought to be paid. Lt.. 691. | 
A man covenants, in conſideration of one hundred pounds, to make 
a leaſe to J. &. for his life before Michaelmas, or to repay the one 
hundred pounds, and J. S. dies before Michaelmas: reſolved that the 
one hundred pounds ſhould be repaid. /bid. 
1 2 5 Fiſthly, 
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Fifthly, Executed, Executory or Preſent. 


Some covenants are executed, i. e. that a thing is done already; and 
ſome are executory, i. e. that a thing ſhall be done hereafter ; and theſe 


are good, 4 | 
But if it be of a thing preſent, as I covenant that my horſe is your 


it is void. 


Sixthly, Affirmative or Negative. 


If the leſſor covenants with the leſſee, that he ſhall have ſufficient 
hedge-boot by aſſignment of the bailiff of the leſſor; by this the leſſee 
js not reſtrained from that liberty which the law allows him, and 
therefore he may take without aſſignment ; but if the words be nega- 
tive, that he ſhall not take without aſſignment, or that he ſhall take 
by aſſignment, and not otherwiſe, contra, Dyer 19. 
P. brought an action againſt D. on covenant that he ſhall go in ſuch 
a ſhip out of the river Thames to ſuch a place in Spain; the words 
of the covenant were, guad decederet, procederet Ef non deviet. D. plead- 
ed performance generally. Per Cu. The plea is not good. And this 
diverſity is taken between a negative covenant, which is only in affira- 
ance of an affirmative covenant precedent, and a negative covenant 
which is additional to an affirmative covenant, as here; for in the 
firſt caſe performance generally is a good you but in the laſt not; he 
onght to plead ſpecially ; and in this caſe the defendant might have 
departed, proceeded and gone to Africa, or to the Weſt Indies, if he 
— not been reſtrained by the negative covenant, & non deviet. Sid. 
4 negative covenant, as that P. ſhall not uſe a trade; in confide- 
ratione inde, D. promiſes him one hundred pounds per ann. during 
life; this does not amount to a condition precedent, (but is mutual) 
for then P. ſhall never have the one — unds per ann. during 
his life ; for it is not poſſible for P. to perform his covenant in his life, for 
at any time during his life he may break it; and a negative covenant 
is not ſaid to be performed — i becomes impoſſible to break it, 
which impoſſibility may not happen but by P's death. 2 Saund. 155, WF" 
156, 157. Mod. 64. 2 Keb. 674. | 
On a covenant that D. ſhould not deliver up vofſeſſion to any per- 
ſon but the leſſor, or ſuch perſons as ſhould lawfully recover; an ac- il © 
tion of debt on a bond for the performance was brought, to which i © 
D. pleaded that he did not deliver up poſſeſſion but to ſuch perſons il * 
as lawfully recovered it : Twiſden Faid, He ought to have ſhewn 


that he delivered it to F. S. per lawful title; but on the other fide it 

was ſaid, the bar is purſuant to the count; and Twiſden conceived, 

that in affirmative covenants pleadin ormance generally is ſuff- ba 

cient, and ſo on negative: for it is ſufficient for the defendant to plead 

an excuſe, and the plaintiff muſt aſſign breach to intitle himſelf. Wind: ¶ oc 

bam ad idem, Negative covenant may enwarp wany particulars ; 2 to 
| , W 
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ſay, he did not cut down any timber, unleſs to make bars and ſtiles. 
judgment pro defendant. Keb. 380. 413. Sed vide Palm. 70. 


Seventh! y, Joint or Several. 


If merchants in a charterparty covenant with the owners ſeparatim, 
That one merchant ſhall pay three pounds, and another merchant 
three pounds, & fic de ceteris; but the words are conveniunt ſeparatim, 
and in the end there is this clauſe, et ad performationem omnium & fin- 

ularum cenventionem ex parte pr ediftorum mercatorum prelimplend” quili- 
et mercatorum prædictarum ſeparatim obligat prœ fat ſeipſum 4 fo 
proprietariis in double the . : the covenants are ſeveral by the 
words conveniunt ſeparatim, and the laſt part of which guilibet eor obli- 
gat ſeipſum, Ic. refers to the precedent covenant, where they conve- 
niunt ſeparatim ; and ſo it is alſo ſeveral. Though the covenants of the 
maſters and owners were joint, yet the covenants of the merchants 
were ſeveral ; therefore if any of the ſeals of the merchants be broke 
off, this only avoids the deed unto him. 5 Co. 22.6. | 
In covenant upon a charterparty, between B. the owner, and L. and 
M. merchants, freighters of a ip, by which B. put to freight to them 
the ſhip in a voyage to G. at forty eight pounds per month ; there 
were 1 covenants between the parties, et guemlibet eorum modo 
ſequent”, Cc. | 

Exception was taken to the declaration, becauſe the action is brought 
againſt one of the merchants only upon breach of a covenant, omitting 
the other ; and the covenant is between the parties by mutual covenant. 
And the covenant by them, et guemlibet. does not make it digunQive 
between each party of each part, but leaves it a joint covenant of the 
one part, and ſeveral of the other, as the duty is, which ought to be 
paid by both the defendants, each having equal benefit, et gueml bet 
rum ſhall be preferred to the plaintiff only, who is the ſole party 
of this part ; the covenantor was to pay freight, which the defendant 
had not paid. Per Cur'—[non allocat ] the covenant between them, er 
quemlibet eorum, is joint and ſeveral of each part. 2 Lev. 56. 

In covenant the plaintiff declared, That the defendant and F..S. 
convenerunt pro ſe & quolibet eorum, that they or either of them, would 
lade ſuch a ſhip, and pay for the freight, &c. The defendant pleaded 
in abatement, that the other covenantor was in full life not named, and 
prayed judgment of the writ. Holt C. J. took a diverſity between the 
words, A. and B. conveniunt © quilibet eorum conveni!, and A. and B. 
conveniunt pro ſe £9 guolibet eorum ; for in the firſt caſe, quolibet earum 
convenit expreſsly ſerves the lien; but pro guolibet eorum ſeems to go to 
the thing to be done, that 1s, that they both, or either of them, would 
do it; but the other juſtices e contra; and the judgment was, that the 
defendant ſhould anſwer. over. -Salk. 39 3 | 

If a man covenants with ten, and each of them, to make the ſea- 
banks in D. and does not do it, by which the land of two of the ten 
1s ſurrounded, thoſe two may have an action of covenant without the 


others, Bro. Tointenants, pl. 72. A 
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An action of covenant was brought by the herald painters, Ef pro 


the intereſt joint. Min. 4or. 


ard in the concluſion the father and fon each bind themſelves 


for which this covenant was made ; and this clauſe 1s uſually inſerted, 


quolibet & fingulis rorum, that * ſhould bring their work to ſuch 2 
place, and that there ſuch work ſhall be done, c. and becauſe one of 
the covenantors did not — his work to the place aforeſaid, there to 
be worked, the others brought this action; and the action was adjudged 
to be well brought, for it is founded upon the work not being brought to 
the place appointed for it ; and in this part the covenant 1s joint, and 


In indentures of N e the father covenants to pay the ap- 
prenticeſhip- money, the ſon covenants to account for his maſter's goods 
or the 


true performance of all the covenants and agreements therein. Per (u- 
The end of binding the father was to anſwer wrongs done by the 
ſon ; and he muſt anſwer for any; and the covenant that each did bind 
bimſelf, £c. muſt be ſo where the ſon is bound to perform the thing 


that the covenant may be taken diſtributively, vis. that each of the 
covenantors ſhould perform his part, and this makes the covenant of the 
fon bind the father, who covenanted for him as well as for himſelf 
6 Med. 190. h | I 
In covenant plaintiff declared, that by indenture tripartite, made i 
between J. of the firſt part, the defendant of the ſecond part, and ( 


the plaintiffs teſtator, of the third part (on contract with the lord 


commiſſioners for buying all prize brandies which ſhould be condemned 
by the Admiralty) and it was declared that all the parties had an equi 
intereſt in the contract; er ſuperinde quil het eorum reſpective pro ſe, ex. 
cutoribus et adminifliratoribus ſuis, et pro ejus proprio actu five aftis, ei n 
tanto quant ad ejus proprium officium ( Aglice duty) attinebat, ſed nn 
pro actu five officio alterius convenit et agreavit ad et cum altere et allen 
eorum reſpectivum, et ejus et eorum reſpetivum executoribus et adminiſire 
toribus, Ic. per eandem inden! modo & forma ſequent' ; That fix hun- 
dred pounds ſtock ſhould be put into a goldſmith's hand. That all 
the prize brandies ſhould be bought by them in partnerſhip upon their 
joint account. That none of the parnes (during the time of the part 
rerſhip) ſhall ſell or trade in brandy wines, by himſelf only, or in con- | 
pary with any other, but only upon the ſame joint account. Thu 
the monies received by any of the parties ſhall be paid into the gold - 
ſmith. No advantage of ſucceſſorſhip, and account to be given to the 
executors, tc. And then the plaimiff aſfgned for breach 

1. That the defendant, during the partnerſhip, without the aſſent d 1 


TF. and C. ſold ſeventy tuns of brandy which came to his hands, virtu | 


contract prœdid to perſons not known to the plaintiffs. 
2. That the defendant had merchandized and traded with two hur- WY a 
dred tuns of brandy, pro compute ſuo proprio & non pro juno compun Wl li 


tinen' ad indentur pred, contra formam & effetum indentur præd WM to 
3. That he had received ſeveral ſums of money, and had not paid ar 
them in to the goldſmith. th 


4. That he had not given an account to the plaintiff's executors, C. th 
upon judgment by default, writ of inquiry of damages awarded, and 

damages entirely aſſeſſed. O. 
Exceptions to the declaration upon the ſecond breach, becauſe he 
does not ſhew whether the ſaid two hundred tuns of brandy _ _ 
| rand), 
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| brandy, received upon the joint account of others; for the defendant 


might trade with — wines upon his own account; and this ought 
to be ſhewed in particular ; for if they were prize brandies, then part 
of it is comprized, within the firſt breach of —_ tuns; and 
fo for this incertainty, the damages being intirely aſſeſſed, it is ill. 

2. The covenant 3s joint with the plaintiff's teſtator, and with the 
ſaid T. who ſurvived hian; for tho? the covenant is joint and ſeveral in 
the words, yet the intereſt and cauſe of action is only joint; for it is 
equal damage to C. and T. if the covenant be broken, and ſo they 
ought to have joined in the action; and C. being dead, the action ſur- 


vives to T. as in 5 Co. 18 5. Per Cur" The declaration is ill for both | 


points. Saund. 154, 155. : ee 
If a conveyance of a refory be to two, and the grantor covenants with 


them, et corum altera, that he was legitime ſeiſitus of the rectory: t 
muſt both join in an action, becauſe the intereſt of the covenantees is 
joint. Saund. 15 3. Slingſby's Caſe.” 5 Co. 18. . 

An indenture tripartite was made between three; A was one of them, 
and he coveranted with them & quolibet eorum ; and the covenant was, 
That the land which he had aliened to one of them was diſcharged 
of all incumbrances; and he to whom the alienation or limitation of 
the land was made, brought covenant ſole. Per Cur'——It ought to be 
brought to both. | 

The covenant was with F. G. and F. V. et cum quolibet eorum; theſe 
words * not make covenants to be ſeveral. So is Beckwith's Caſe, 2 
Co. 56. b. | | 

One covenants with four, that he was lawfully and ſole ſeiſed of the 


rectory of A. and two of the four bring an action of covenant ; it does 


not lie, for the other covenantees ought to have joined, notwithſtand- 
ing the words et ad U cum quolibet eorum ; and as to theſe words, this 
diverſity was agreed in Sling/by's Caſe, 5 Co. 18. b. 

When it appears by the covenant that every of the covenantees has, 
or is to have ſeveral intereſts or eſtates; theſe words, et cum quoliber 
eorum, make the covenant ſeveral in reſpe& of their ſeveral intereſts. 

As if a man by indenture demiſes to A. Blackacre, to B. Whiteacre, 
and to C. Greenacre, and covenants with them, et quolibet eorum that he 
is lawful owner of all the ſaid acres by the words et cum guolibet eorum, 
the covenant is made ſeveral. 

But if he demiſes the acres to them jointly, then the words, er cum 
quolibet eorum, are void ; for a man by his covenant (unleſs in reſpect of 
ſeveral intereſts) may not make this firſt joint, and then make it ſeveral 
by theſe or other words. | 

And although divers perſons may bind themſelves, et quemlibet eorum, 


and ſo the obligation ſha!l be joint or ſeveral at the election of the ob- 


ligee ; yet a man may not bind himſelf to three, and to every of them, 
to make it joint or ſeveral, at the election of ſeveral perſons for one 
and the ſame cauſe, for the court ſhould be in doubt as to which of 


them to give judgment. 5 Co. 18, 19. And to this purpoſe, and for 


the ſame reaſon, it is ſaid in Windham's Caſe, 5 Co. 7. | 

D. covenanted that he would not agree to take the farm of the ex- 
ciſe for the county of York, without the conſent of P. and another, 
Pp alone brought an action of covenant, and aſſigned for breach, that he 
cid agree to take it without his conſent ; and one thouſand pounds da- 
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mages given by verdict. Per Cur*—Here is no joint intereſt, but that 

ok of the covenantees might maintain an action for his particular da- 

mages. Vide 2 Mod. Rep. 82. | 
venant for three jointly and ſeverally to pay ; breach aſſigned that 


defendant did not pay. Per Dodderidge—He ought to aver, nor a9 


of the others. Cur, contra—The difference is, if the action had been 
brought againſt all, then the non-payment ſhall be alledged in all; but 
when the action is brought againſt one only, it is ſufficient to ſay, that 
he did not pay; and if any of the others paid it, it ſhall be proper 
pleaded by the defendant. Palm. 398 Latch. 50. | 
If there be three of the one part and wo of the other part in an 
indenture, in which the two covenant jointly and ſeverally to do a cer. 
tain thing; and the three covenant alſo jointly and ſeverally with the 


two, after the performance of the ſaid thing by the two, to pay to the 


faid two a certain ſum for every particular, &c. and after theſe gene- 
ral words follow, (viz.) Pro wera H reali performatione omnium articul;- 
rum © agreamentorum prediftorum alternative utraque fartium predifa. 
rum obligavit ſe herede:, executores, adminiſtratores, & affignatos ſuos in i 
ſubter panalitatem ſaxagint” librarum flerlingorum. The queſtion waz, 
Whether in an action of debt upon the laſt clauſe for the fixty pound 


the action may be brought againſt one of the ſaid three only; or, 


whether this be joint and ſeveral, as well as the covenant ? adjud 
that the covenant was joint and not ſeveral, by three judges, againſt 
the opinion of Ko. 2 Roll. Mr. 149. 16 Vin. 47. 

The covenant is joint and ſeveral, in as much as the 2 
is joint, vis. the freight of the ſhip, for and by them all; and the 
words, for every of them, refer to the words, ſeverally covenant, and the 
firſt word, viz. themſelves, makes it joint. Law of Covenants 200. 
And Noli ſays, that upon putting the caſe to divers of the Judges and 
Serjeants at the table at Serjeant's Inn Fleet-Sreet, they were of his 
opinion. 2 Roll. Abr. 419. 

Conventum & arreatum eft between the parties make a joint covenant, 
and they ought all to join ; aliter where ſeveral. Bulft. 25, 26. 

A covenant with two, conjun im & diviſim, is joint or ſeveral, ac- 
cording. as the caſe is, viz. the intereſt whereupon the covenant i 
ſounded. Moor. 849. pl. 2154. Vide T. Raym. 459, 460, 461. Saund 
155. 

If two tenants in common covenant, their covenants are ſeveral, 
contra of parceners or jointenants. Per C. J. Holt in Coleman and Sher- 
man, M. 1. M. 


Eightly, Mutual and Reciprocal. 


In treſpaſs quare clauſum frerit & ſepes proflernavit, brought by the 
leſſee for years, defendants adde. — dat 4 {eiſed of the — let 
them to the plaintiff, excepting the trees, and liberty to root them up, 
fell them and carry them away cum averiis, reparando E implends 
foveas, and that M. afterwards granted the trees and liberty to A. and 
that he, and the other defendants as his ſervants, in proſtration, Ec. 
uſed this liberty (which is ſpecially pleaded) and juſtify que ef eaden 
fraftio, Plaintiff demurred, for that the defendants have not a 


| Parts of Deeds. —_ 
that they have filled up the ditches, and amended the fences, accord- 
ing to the agreement, Per Cur'—This is not a condition, which not 
being performed deſtroys the agreement and avoids the liberty; but 
it is a covenant, for which the lefſee has remedy by action. Upon 
which the Chief Juſtice cited the following caſe : | 
Sir G. B. covenanted with P. that he ſhould quietly enjoy the land 
demiſed, paying the rent reſerved ; defendant pleaded that the plain- 
tiff had not paid the rent according to the reſervation. And upon a 
demurrer it was adjudged, that the word paying does not make the co- 
venant conditional, but that it was a reciprocal covenant upon which the 
rty may bring an action. T. Jones 205. 


The lord of a manor covenanted to aſſure the freehold to one of his 
: copybolders and to his heirs; and the copyholder, in conſideration of 
e the ſame covenant performed, promiſes to pay a certain ſum of money; 
, the copyholder is not bound to pay the money, unleſs the lord firſt per- 
„ form his covenant. liter if the covenant on the part of the copyholder 
1 had been in conſideration of the covenant to be performed. 2 Saund, 
q ich, 187. | | 
4 1 See on the one part be negative, and the affirmative cove- 
& nant of the other part be, in confideratione per formationis inde ; altho' the 
, negative part is broken, yet the affirmative covenant ought to be per- 
ed formed. Ibid. x 
iſ If A. by indenture in December 22 C. 2. leaſes to B. a meſſuage for 
twelve years, and covenants with B. to repair it with all neceſſary repa- 
er ration, before Midſummer following; and B. covenants on his part, 2 
he 


ab & poſt tale tempus quale A. repararet & emendaret pred meſſuag' quod 
tunc pred” B. ſufficient? repararet præd meſſuag ad omnia tempore durante 
termino pred*. A. brought an action of covenant againſt B. for non- 
reparation of the houſe after Midſummer; and declared, That al- 
his WH though he had performed all the covenants on his part to be performed 

(without any particular averment) that he had repaired it before Mid- 
nt, ſummer, 2A yet the defendant had not repaired after the ſaid feaſt : 

this isa good declaration; for the covenant of A to repair it before Mid- 
* ſummer is not a condition precedent, but only the time, divided an 
ti uu between A. and B. vis. that A. ſhall repair it before Midſum- 
und. mer, and B after, during the term, for which each of them may have 

remedy by action againſt the other. R/ Ar. 416. 5 Vin. 75, Style 
ral; 49. This is a reciprocal covenant, and tho' one does not perform his 
ber- part, it ſhall not excuſe the other. 

Plaintiff declared, that he was poſſeſſed of a term for eighty years, 
and it was agreed between him and the defendant, that he ſhould 
aſſign all his intereſt therein to the deſendant, who proinde ſhould pay 
two hundred and fifty pounds, and that he promiſed, in conſideration 
that the plaintiff at his requeſt had promiſed to perform all on his part, 

the chat he would perform all on his part; and then ſets forth, That defendant 
Is let I bad paid a guinea in part of the ſaid two hundred and fifty pounds, 
a up, and that he (the plaintiff) cbrulit ſe to aſſign the premiſes to the defen- 
lends dant by indenture, which was written and ſealed, and would have de- 
and WW lvered it to him; but he refuſed, and aſſigned the breach in the non- 
, Wc. Wpayment of the money. Defendant demurred, for that the aſſignment 
aden ¶ ought to e the payment, and that it was not a mutual promiſe ; it 
dged , that the plaintiff is to aſſign, and the defendant proinde, which is 
as 
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as much as to ſay, pro affignation' (vide Dyer 16 6.) But per Cur'—lt 
is a mutual promiſe, and the plaintiff needs not aver the performance; 


and it is as reaſonable, that the plaintiff ſhould have his money before 


he makes the aſſignment, as that the defendant ſhould have the term 


aſſigned before he pays the money. 2 Med. 33. 


V. was to raiſe tive hundred ſoldiers, and bring them to ſuch a port, 
and C. was to find ſhipping, for which he ſued upon the covenant, 
though the other had not raiſed the ſoldiers; for that can only be al. 
tedged in mitigation of damages, and is no excuſe for the defendant; 
and it was adjudged, that this was not a condition precedent, but di/ting 


and mutual covenants, upon which ſeveral actions might be brought, 


2 Mer. 75. Styl. 186. 

In a charterparty the maſter of the ſhip covenanted to ſail with the 
Grſt fair wind to B. and that the mariners ſhould attend with a boat to 
relade the ſhip, and then to return with the firſt fair wind to L. and 
to unlade and deliver the goods; and the merchants covenanted to pay 
fo much for freight, and ſa much demurage, every day. The maſter 
brought an action for the freight and demurage, and declared he bad 
ſailed ſuch a day with the firſt fair wind, and upon all the other point. 
And the defendant as to the freight pleaded, that the ſhip did not re- 
turn ſtrictly to L. but went to A. and T. and made divers deviations, 
and by ſuch delays the * were ſpoiled ; and as to demurage, that 
this was occaſioned by the 7 Oe” of the mariners in not attending 
with their boat to relade the ſhip. Plaintiff demurred, and had judy. 
ment ; for the covenants are mutual and reciprocal, and each may have 
his action againſt the other, but may not plead the breach of one in 
bar of the other; and perhaps the damage on the one fide and 
the other are not equal, ergo not pleadable — the one of the other; 


dut each by his action ſhall recover againſt the other the damage cer- 


tain for him. 3 Lev. 41.—T. Jones 210. 

In covenant upon a charterparty, the plaintiff declares, that it wa 
agreed that his ſhip ſhall be ready and provided with a ſufficient cre, 
rackle, fc. for a voyage to N. in partibus tranſmarinis, upon the 12thof 
Auguſt, and there ſhould lade with merchandizes of the defendant, 
and ſhould bring them back to T. and that deſendant covenanted to pay 
three pounds fifteen ſhillings for every ton ſo brought, and aſſigns the 
breach in non-payment of one hundred and twelve pounds ten ſhillings 
for thirty tons. To which defendant pleads that the ſhip was not ready, 


c. on the 12th of Auguſt, by: which he Joſt the profit of his mer- 


chandize. Plaintiff demurs. Per Cur” The plea is not good, for 
theſe are reciprocal covenants, & utrague pars bh remedy for non- 

rformance. Judgment for plaintiff. T. Jones 216. 

It is faid if one covenants to ſerve me a year, and I covenant to pay 
him ten pounds ſor it ; although he does not ſerve me, I muſt pay him 
the ten ee, | 

But if I covenant to pay him ten pounds if he ſerves me a year, contra; 
for there I am not bound to pay the money unleſs he ſerves me a year. 
So if one covenants to — new pales, ſo as he may have the old, 
he is not bound to make the new pales, unleſs he may have the old ones. 

So if one covenants to pay money for ſervice, counſel or the like; 
or covenants to marry one's daughter, or make an eſtate, and the cove- 


- nant is penned conditionally, ſo as one thing is the cauſe of another, and 
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is not ſet down by mutual and reciprocai covenants; in all theſe caſes if 
the cauſe or condition be not obſerved, the covenant ſhall not be per- 
formed. Law of Covenants 76, 77. | 

In debt on bond to perform articles, plaintiff covenanted to aſſign over 
his trade to the defendant, and that he ſhould not take away any of his 
cuſtomers; and in conſideration of the performance thereof, defen- 
dant covenants to pay the plaintiff fixty pounds per ann. for life, and 
pleads, that after the agreement plaintiff before any thing done, 
did work for J. S. a cuſtomer. Plaintiff demurs. * for the 
plaintiff. This is not a condition precedent, but the 


might be as long as he lives ; but as on bonds of abitrament on breach, 
2 party has remedy. 2 Keb. 674. Med. 64. Sid. 464. 2 Saund. 


156. 

55 covenant plaintiff declares, that by indenture between him and 
the defendant, (reciting, that there were divers controverſies, Ic. for 
determination whereof) the ſaid parties bound themſelves, in conſider- 
ation of twelve pence given to each other, to obſerve the arbitration 
of, fc. to arbitrate, Wc. de & ſuper premiſffs, and the plaintiff and 
defendant mutually covenanted to do ſeveral matters. That the arbi- 
trator did thereupon make an award, and the defendant did covenant 
with plaintiff, that in conſideration of plaintiff's ſealing and delivering 
(at deſendant's requeſt) one part of a leaſe for years (to the award an- 
nexed) for the rent therein reſerved, that the defendant ſhould pay ſo 
much money for the tithes : it was alſo awarded by the ſaid arbitrator, 
and the defendant did covenant that he would be accountable to the 
plaintiff for all ſuch arrears of rent, tithes, and compoſition-money for 
tithes, as ſhould be ariſing and renewing upon the ſaid land, &fc. ac- 
cording to ſuch a value per ann. whereof: the defendant could not law- 
fully diſcharge himſelf. The plaintiff avers, he has obſerved all the 
covenants on his part, Qc. ob | 
counted with him for all arrears of tithes and compoſition- money, c. 
and that he has requeſted him to come to account, and that he refuſed. 
Defendant pleads actio non, and confeſſes the indenture : but ſays, in 


e«dem indentura ulterius agreatum fuit & proviſum, that the plaintiff ſhould 


allow and diſcount upon the account all ſums of money for parſons din- 
ners at the requeſt of the plaintiff, and ſuch other ſums which he had 
directly laid out, and that ſuch a day paratus fuit Ef obtulit ſe, & adbuc 
faratus eft, to account for all arrears of rent, if the plaintiff would 
diſcount, Qc. and the plaintiff refuſed all ſuch ſums of money, Ec. 
Plaintiff demurs. Per cur'— it is an abſolute covenant which char 
him to be accountable, and not if the plaintiff would allow ions 
dinners ; for it is impoſſible the plaintiff can make ſuch allowance till 
the defendant has accounted ; hey are mutual and diſtin covenants, 
and they have each a remedy u 
does not amount to a condition, but is a covenant. Judgment for 
paintiff, 2 Mod. 73. 

There were mutual promiſes and agreements between P. and D. which 
P. ſet forth in his declaration, and alledged generally, that D. non per- 
frrmavit agreamentum ſuum prædictum, without ſhewing a particular 


breach. Verdict and judgment for P. in C. B. Error was aſſigned, 
| | that 


e are mutual cove- 
pants, and the plaintiff needs not wait for the performance, for that 


aſſigns for breach, that he has not ac- 


them, and the proviſum & agreatum 
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that the breach was too general, which being matter of ſubſtance, the 
right of the action could not be tried, and therefore it is not within any 

the ftatutes of jeofails. But judgment was affirmed. Knight- und 
Keach, Paſch. 3 W. & M. B. R. | 

On an agreement between P. and D. that P. ſhould pull down old 
walls and build a malt-bouſe, and that D. would pay him eight pound, 
pro labore ſuo ; P. averred, that after the agreement parat fuit I obtul; 
performare, Ic. he had a verdict, without averring performance of the 
work, and for that the premiſes are mutual, the Rs was well aſſigned. 
Judgment for the plaintiff. 4 Mod. 188. 

In debt upon a deed-poll, concerning the purchaſe of Jand by the 
defendant of the vlaintif, plaintiff declares, that by the ſaid deed it 
was agreed between him and the defendant, that the defendant ſhould 
| y to the plaintiff ſo much money upon ſuch a day for, the land, which 
be has not done. Defendant demurs upon the declaration, for that the 

plaintiff does not aver that the defendant enjoyed the land; and where 
there is not a mutual remedy, the deed not being indented, there ought 
to be ſuch averment. This ſeems a covenant by itſelf. Judgment for 
the Pang But the defendant brought a writ of error. T. Rayn, 
18 . For, ; 
ſn ach on an obligation for ſeventy pounds in theſe words, Memorar. 
dum that (ſuch a day) it is agreed between (the plaintiff and defendant), 
that the (defendant) the firſt of Ofober next, pay (the plaintiff) ſeveny 
pounds for (ſuch a houſe) ; in witneſs whereof we have hereunto mutualy 
: fet our hands and ſeals. Defendant demurred, for that the declaration 
was ill, it not having averred that the plaintiff had conveyed the houſe 
to the defendant, — that for is a condition precedent, and if it be not, 
the defendant has no remedy for the houſe ; for though both ſealed, 
yet it is not an indenture of two parts, not like the caſe in Cro. Car. He 
and Taylor, where the words, it is agreed between the parties, leſſee to re- 
pair, leſſor to find great timber, were agreed to be a mutual covenant, 
To which it was anſwered, it ought to be intended that the houſe wa 
conveyed before, for it is not to pay ſeventy pounds for the conveyance 
of the houſe, but for the houſe itſelf, and the court held it a mutual 
| covenant ; and if the houſe was not conveyed before, as it may be in- 
| * tended it was, the deſendant may have an action of covenant for the 
houſe, for it is to be intended, that the plaintiff ſealed to the defendant 
another part, by the words have mutually ſet their hands and ſeal: 
udgment for the Plaintiff. Defendant brought a writ of error. 
udgment affirmed. Lev. 2794. 
pon mutual promiſes, — need not be averred, and an ill 
averment of that which needs not be averred, does not hurt. Le. 293. 
2 Keb. 542. 

Declaration upon mutual promiſes of agreement, by which plaintiff; 
agrees to releaſe to defendant his equity of redemption in two cloſes 
in conſideration of which defendant undertakes to pay plaintiff ſeven 
| pounds. The making the releaſe is a condition precedent to the pay 
ment of the money. Thorp and Thorp, Law of Covenants 84. 

The books vary much, where in an action of covenant averment 0 
performance needs be alledged, and where promiſe may be pleadeq 
againſt promiſe, and where each muſt bring his action; and therefo 
the point is well ſettled in the ſaid caſe, 1bid. 
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Parts of Deeds. 


The caſe of Nicholas and Rainbred was agreed in Hob. 88. to be good 
law; there, in conſideration that M. — to deliver to defendant a 
id cow, the defendant promiſed to deliver to him fifty ſhillings. Ad- 
judged, plaintiff needs not aver the delivery of the cow, becauſe there 


o 


ld vas promiſe for promiſe. 4h | 
ds It is generally true, that where there are mutual promiſes the plaintiff 
lt: WM needs not alledge performance on his part, but then it depends upon the 
he WH words of the agreement, whether it ſhall be ſo or not; and certain- 
d. ly an agreement may be made, ſo that one ſhall not be bound to part 
with his money until he had a conſideration for it. 27 
be There is no reaſon that one ſhall be compelled to pay money for the 
it performance of an act before the act be done. But here obſerve the 
id differences: 5. WETTIEr 
ich 1. If a day certain be * for payment of money, and this day 
the WW happens before the ad can be performed for which the money is to be 
ere WW paid; there, although the words are, that one ſhall pay ſo much for. 
gt the performance of ſuch an act by the other, yet the party may have 
for an action for the money after the day appointed for the payment of 
yn, Wit, and before the act be done; as Sir Ralph Poole's Caſe, cited 7 Rep. in 
Uehtred's Caſe: one covenants to ſerve the other in the wars of France 
n- WW with three Eſquires, and the other covenants for this to pay forty-two 
nt), marks; an action lies before the ſervice performed. pl 
eng So, 1 Vent. 147. One promiſes, that in conſideration the other will 
ah permit him to enjoy ſuch land for ſeven years, that he will pay him 
tion Wwenty pounds pro quo/ibet anno, an action lies after every year; for 
ouſe the ſame reaſon (in Saund. 319.) where it was agreed that C. ſhould 
not, Mrive P. five hundred pounds for all his land, the money to be paid in a 
led, {Week after Midſummer, it was adjudged that an action lies for the mo- 
Hee rey before the land is conveyed. | The 
01-0 2. If a certain day be appointed by org yet if the day hap- 
nant, Npens after the conſideration is to be performed, there ought to be an 
vn FWirerment that the ſervice is to be performed, Dyer 76. 
rance MW If a contract be made between two, that for a hawk of the one to be 


utval Nelivered on ſuch a day, the other ſhall have his horſe at Chriſtmas ; 
e in- the hawk be not delivered at the day, the other ſhall not have an 
r the Nadion for the horſe. Vide Rell. Ar. 414, 415. Bulſt. 167. Cre. Elia. 
= 84, 433. 2 Mod. 33. ST . 

cal. 


Ninthly, Diftin& and ſeveral. 


an ill | 

929i in articles of agreement made between A. on the behalf of B. and To convey 
aintiffſl in which A covenants that B. for the conſideration expreſſed in the lands. 
loſes eed, ſhall convey certain lands to C. in fee, and after C. covenants 


Wa his part, for the conſideration aforeſaid, to pay to B. one hundred 
nd ſixty pounds; in this caſe, tho' B. does not aſſure the land to C. 
C. is bound to pay the money for the aſſurance of the land, It is 
ta condition precedent, but a diſtin covenant, Roll. Abr. 415. 


S/n. 73, if 
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Parts of Deeds. 


If by charterparty C. and three others covenant with P. and C. to 
Charter par- let — ht a ſhip wherein they are owners, to the ſaid P. pro uſu is 
1. - ex parte of one B. for a voyage, modo & forma ſeguenti. G. and the 
other three covenant with B. that the ſhip ſhall go to L. and take ſuch 
freight, and then to Y, and from thence to H. and from thence to re. 
; turn to T. And C. covenants with G. and the other three, that B. ſhall 
cauſe lading to be put into the ſhip at V. and H. Oc. within ſo many 
days, and covenants that ſaid B. ſhall pay to the ſaid G. and the other 
three, pro tota transfretatione, one vue fo and forty ſeven pounds at 
fuch a day; G and the other three may have an action of covenant a- 
gainſt C. for the non payment of the one hundred and forty ſeven pound, 
without averment of the performance of the covenants on their part, 
for this is not a condition precedent, but a covenant diſtinct of the other 
Roll. Abr. 414. 5 Vin 71, 73. | 
Marriage. If A. upon a marriage intended by C. his ſon with D. covenant with 
D. to ſtand ſeiſed, and to make other convevance of land to the uſe of 
To fand Ci. for life, and after to B. for her jointure for life, and after to other 
ſeifed. uſes of their iſſues and ſo of other wor as before: and then A cove- 
nants modo A forma ſequentibus, (visz.) Præd A. pro & non obſlant 
aliguo actu fiv re per ipſum facto in contrarium tempore figilationis & 
deliberationis indenturtæ præd flabat & legitime fuit ſeifitus ac uſq ; Yale 
bone ſuſſicientes conveyancie & aſſuranciæ in lege forent factæ & l. 
gitime executae ut ſupradict eft fleteret & eſſet ſeiſitus de praemiſſis ſibi & 
beredibus ſuis in feodo fimplici abſq; aliquo genere (Anglice, manner, con- 
dition, defeaſance, mortgage, limitation) five poteftatis revocationis mu- 
tare permutare eadem ac inſuper quod dicta terra & praemiſſa praed antea 
limitata pro junctura dictae B. a tempore deceſſus pracd A. pro & durant 
termino vitæ dicte B. continuarent, remanerent & forent eid B. & af- 
fignat” ſuis, pleni & clari annui valoris 200). ultra & practer omnia one- 
ra ſolution' exitus & repriſas quaecung ; and that no reverſion was then 
in the King. Although this bears ſemblance to be one covenant, be- 
cauſe the words of the covenant are but once named: and although 
it be ſaid in the beginning. he covenants in manner enſuing ; and al- 
The word et though the word er couples all together, yet the laſt part touching the 
value is an abſolute, ſeveral, diſtinct covenant of itſelf ; ſo that if 
the land limited for the jointure is not of the value of two 
hundred pounds per ann. although it is not per any act of her 
own, yet he had forfeited his covenant; and the words notwith- 
flanding any act, do not refer to the ſaid covenant, but only to the 
firſt, and the value is properly in the cognizance of the covenantor ; 
and it is not proper to ſay, that for any thing by him, tc. it ſhould be 
of ſuch a ww by Cro. Car. 495. Tones 403 

| A teſtator covenanted in a deed of feoffment, 1. That notwithſtand- 
— ing any _ by him done to the contrary, he was ſeiſed in fee- ſimple or 
thing by him fee tail, without any condition or limitation to determine it. 2 That he 
ae to the had power and authority to ſell. 3. That the lands were free from in- 
eeatraly. Cumbrances. 4. And that the ſeoffee ſhall peaceably enjoy againſt all 

perſons claiming under him, his father and grandfather. 
* plaintiff declared, That the teſtator had not power to ſell the 
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The deſendant 7 That the teſtator, notwithſtanding an 
thing done by him, had power to ſell the land. POT By Dh 

Plaintiff demurred. And thereupon it was held oz three julie Covenants 
againſt North, That though the covenants are diſtinQ, yet the firſt 1iynonyma 
two are /ynonima, and not of the ſame nature; for if he is ſeiſed in fee, or 
he has power to ſell ; and it may not be intended, that when by his firſt 
coyenant he covenanted againſt his own act, that immediately by another 
covenant of the ſame effect he ſhould covenant againſt all the world 3 
and the two ſubſequent covenants are particular and limited, and there- 
fore the middle covenants ſhall nor more indefinite and general. 

But North held this abſolute, and not limited by things made by him in 

the firſt covenant, or by him. his father or grandfather, as in Cro. Elis. 

106. a covenant that notwithſtanding any thing done by him, be was 
ſeiſed in fee ; and that no reverſion was in the crown, and it was of the 

yearly wu of three hundred pounds, each one is diſtin and abſolute. | 
Fand P. enfeoff Q. of lands, and they covenant, That J. i: fried of Shine, 
a good indefeaſible eſtate in fee-fimple in this land, and that be or P. bad a —— 9 
good authority to ſell, and that there is not any reverſion in the crown by * = 
any ad done by J. or P. or either of them. The queſtion was, Whether the | 
words, by any ad, refers to all before, or to this laſt part only; the two 

firſt covenants being in the affirmative, and the laſt in the negative? 

Per eg are ſeveral covenants, Lit. Rep. 62. 65. 80. 185. 

203. Sid. 328. gs. : | 

The — bs and his ſon, for themſelves and their heirs, did cove- 

nant and grant to and with the bargainee, tc. that they the ſaid bar- 
gainor and his ſon, according to the true meaning of the ſaid indenture, 
were ſeiſed of a good eſtate in fee-fimple, and that the ſaid bargainor 
and his ſon, pr one of them, have a good authority to ſell, according 
tothe true intent of the ſaid indenture ; and that there was no rever- 
ſion in the King by any act or acts, things or things done by him or them. 
Hob. held, That they are all one covenant, and that the words, by any 
act or acts done by them, relate to the other two precedent ſentences; for 
if theſe words had the ſentence, it had clear, and why not 
ſo now ? Hutton and Winch held, there were three ſeveral covengnts. 
Hob. agreed they were ſeveral covenants in point of fact, but not in point 
of obligation, there being not ſeveral words of binding, „ to 
be ſeveral covenants, and one independent on the other. 2 Roll. Abr. 
250, 16, Vin. 206. 

In debt on a bond for the performance of covenants, defendant pleaded Marriage: 
performance ; the covenants were, That T. B. ſon of V. B. ſhould 
marry A M.'s daughter: and in conſideration of this marriage, M. co- 
venants to pay three hundred ds; V. B. covenants to aſſure ſuch 
lands to the ſaid T. B. and A. for her jointure, and there were other gimoniaca! 
covenants for quiet enjoyment, c. et (inter alia) M. covenants that he agreement 
will procure the ſaid T. B. to be preſented, admitted, inſtituted and | 
inducted to ſuch a benefice, upon the next avoidance of the ſaid church, 
which he did not perform. endant demurred upon this aſſignment 
of the breach, becauſe the covenant is againſt law, being a ſimoniacal 
agreement. Per Cu If it had appeared to have been, that in con- 
fderation-of the ſaid marriage, c. he would procure him to be pre- 
ſented, &c. it had been a ſimoniacal contract, and had avoided the ob- 
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= —- - Parts of Deeds. 
ligation ; but this covenant depends not on the former covenants, but is 
a diſtint covenant by irſelf, and without a ſpecial averment, or ſhey. 
ing that it was a ſimonĩacal contract, it ſhall not be ſo intended. But it 
| may be a covenant _ a good conſideration, Cro. Car. 425, 426. 
nat that, The aſſignor of a leaſe for years covenanted, that he had not made any 
Kc. former grant, or any thing by which the leaſe may in any manner be fruſ. 
trate, but that the aſſignee and his executors, by virtue of this grant and 
aſfonment, may quietly enjoy the premiſes during the term, without the d.,. 
turbance of him or of any perſon : the words, but that, &c. depend upon 
the former words, and are not new matter or {ſentence ; and therefore 
the entry of a ſtranger by eigne title had not broken the covenant. 
Dyer. 240. pl. 43. | | | 

So if the wite of the leſſor had recovered in dower. 

In covenant that a leaſe aſſigned to the plaintiff was a ſure and indefe. 
feble leaſe, and that plaintiff ſhould quietly enjoy without the let, trouble or inter. 
ruption by him; on performance pleaded, plaintiff aſſigns a breach by the 
entry of a ſtranger ; to which the defendant rejoined, it was by diſſe; 
fin ; the queſtion was, Whether this be one intire covenant, or not? 
Per Cur” . The latter words cannot qualify the former, they not being 
ſenſe joined together; as, on covenant that the /and is of a certain 
value, and that the covenantee /ha'l enjoy it notwithſtanding any at 
done by him ; this can never be applied to the former part of the value 
So here the demiſe was made before the aſſignment, and the aſſignor hat 
nothing to do with it, thereſore the ſaying that the plaintiff ſhould en- 
joy it without the let of the defendant, does not affect the former part: 

ſo was Dr. Ca/decutt's caſe, who purchaſed Biſhops land of the Lor 
$2/i/6-11y, with juſt ſuch a covenant, and he had relief in chancen 
thereupon, becauſe the intent was only to make good his own aſſigi- 
ment, not the original title, But, per Cur'—Had the words been | 
enjoy notwithſtanding any ad, that thould have gone to the whole. 2 K 
70. 201. 213. Saund. 58. Sid. 328 
Several covenants or afſumpſits are always in conſideration one of aro- 
ther, yet being diſtin, one is no bar of another. 3 Keb. 352. 
tion If a leſſee covenants that he will from time to time during the tern, : 
aſter three months warning, ſufficiently repair, and at the end of the 
term leave it ſufficiently repaired to the leſſor : the laſt clauſe 's diſtint Wi ; 
by itſelf, he muſt leave it ſufficiently repaired without notice. 2 K 
'$05. 543. 569. Sid. 429. Saund 321. | t 

A covenant with two conjun@im & div fim, is joint or ſeveral, accord- Will ; 
ing as the caſe is. Moor 849 pl. 1154. | 

A covenant in an indenture tripartite between three, & quiliber eorun, e 

if one is damnified, they muſt both join. 2 Leon Caſe 60. * 

A covcant with three jointly and ſeverally that they ſhould p, Ml 
c. and one of the three was ſued, and a breach aſſigned that he hi F. 
not paid: and it was demurred to, becauſe he had not ſaid, nor ary 4. 
the other had not paid, Per Cur *—— If the action had been brought WF /} 
againſt all, the non-payment of all muſt be alledged ; but when brought th 
but againſt one, then it is ſufficient to. ſay, That he has not paid; and i {; 
either of them has paid, the party ſued ought to plead it. 

So if two are jointly and ſeverally bound in a bond; in an aQion I al 
againſt one, it is ſufficient to ſay, that he has not paid it. Latch. 4 

0 


Hurts of Deeds. 


In a charterparty the covenants are ſeveral, and not joint. 5 Co. 
22. b. 1 e 26H 02 eee 


Tenth] y, General or particular; and where the particular or 
expreſs Covenant qualifies the general, or not. 


If A covenants that he has lawful right to grant, &c. and that B. ſhall 
enjoy notwithſtanding any claim under 4. Theſe are two ſeveral cove- 
nants, and the firſt is general, not qualified by the ſecond ; one cove- 
nant goes to the title, and the other to the poſſeſſion. Mod. 1041. 

A grantor covenanted that he had good right. Plaintiff ſays he had 
no good right. Defendant ſays, that the covenant was ulterius, that the 
ſon ſhould enjoy it, notwithſtanding any act done by the father, and 
that he did no act. The latter covenant reſtrains the former; it 
is pleaded to be in the ſame indenture, all the — whereof ſhall be 
x! 2 together, (vide 4. Co. 81.) and the particular ſhall-qualify the ge- 
neral ; that covenant being that the covenant !antum modo warrantizaret. 

And they need not ſet forth the indenture, for it is confeſſed by the de- 
murrer. And the plaintiff deſired leave to diſcontinue. Keb. 234. 
Lev. 57. | 
If 1 (in a conveyance of land) covenants that he is ſeiſed of a good 
and indeſeaſible eflate in fee, and that he had good power to convey it to B. 
according to the indenture, notwithſlanding any act done by him: this laſt 
clauſe and covenant does not reſtrain the firſt clauſe of the covenant, vis. 
That he had a good and indefeaſible eſtate in fee, notwithſtanding any 
act done by him; but this is abſolute and general. And the general 
uſe of a conveyance is to make it ſo, and the one covenant independent 
on the other. 2 Roll. Ar. 250. 16 Vin. 206. 
Covenant to enjoy abſque legali moleflatione of the defendant. Rains- 
ford conceived a general entry no breach, (for that ſhall be intended 
tortious) and the general covenant is reſtrained by ſpecial covenant 
againſt any lawful let. 2 Keb. 717. 723. 1 

An expreſs covenant controls an implied one, but he may uſe either 
of them at his pleaſure. . | = is 

A ſpecial warranty controls a general, and the reaſon is, no man will . 
take an expreſs ſpecial warranty, when the intent is that he ſhall have 
a general warranty. Winch. 93, 94. | 

D. by indenture granted a fee-farm rent to P. which he had pnr- 
chaſed of the King's lands, and covenanted that he was ſeiſed in fee, 
and had good right to ſell. The breach aſſigned, that he had not good 
right. D. nth of that ulterius agreat fuit in eadem indentura, that the 
covenants in the indenture ſhall not extend to acts further than to acts 
done by the vendor and his heirs. P. demurred. Per Cur— Though 
this is a remote agreement at the end of the deed, and far diſtant fromm 
the other covenant, yet it has qualified the firſt covenant, and reſtrains it 
to acts done by the covenantor himſelf only. Lev. 57. Keb. 234. 

J. and V. were jointenants of a mill by a leaſe for years. aſſigns 
all his intereſt in the mill to co without J“ aſſent apo Ks 

2 | | dies. 


— 
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dies. FJ. afterwards * the ſaid leaſe, and that all came to him 
by ſurvivorſhip) granted the {aid mill, and all his eftate, title and in- 
tereſt to P. and covenants that he ſhall peaceably enjoy it, notwithſtand- 
ing any act done by him, and gave a bond for the performance of cove. 
nants ; upon which P. brought an action of debt. 4 N that the 
plaintiff had enjoyed it notwithſtanding any act done by him. P. replied, 
that V. jointenants with J. aſſigned his eſtate to J. D. who ef and 
expelled him. Defendant demurred; and it was adjudged againſt de- 
fendant. For the grant was never good ; for he had no power to grant 
one moiety, and yet he had expreſsly granted the mill to P. And the 
condition of the obligation being to perform all grants, the t being 
defective at the firſt as to a moĩety, which is the ſubſtance of the agree. 
ment of all the parties; this is not qualified by the covenant en uing. 
And it is not like Noke's Caſe, 4 Rep. for there the grant was good for 
the whole, and becomes il] by eviction afterwards, and therefore in 
that caſe the covenant enſuing qualified the general covenant. Yelp, 
175. Cro, Fac. 233, Lit. Rep. 205. Bulli. 3, 4. 2 Prownl, 212. 
D. let a houſe to P. by the words demiſe and grant, which words im- 
port a covenant in law ; and the leſſor covenanted that the leſſee ſhould 
enjoy the houſe during the term without eviction by the leſſor, or any 
claiming under him, (which expreſs covenant was narrower than the 
other) and gave a bond for the performance of the covenants. The 
plaintiff granted his term over to a ftranger, and aſſigned for breach, 
that one &. entered upon the aſſignee, recovered in ejectment, and 
debt was brought _ the hond. Per Cur '=——By this covenant in 
law the affignee ſhall have a writ of covenant, and for the breach of 
the covenant in law the obligation was forfeited. But becauſe the 
plaintiff did not ſhew that S. had a covenant-title, (for otherwiſe the co. 
venant in law was not broken) judgment againſt the plaintiff; and the 
expreſs covenant qualifies the generality of the covenant in law, and it 
ſhall extend further than the expreſs covenant. Nake's Cafe, 3 C. 


ys 


Eleventhly, Obligatory or Declaratory. 


Covenants obligatory, as to enjoy free from incumbrances, ſhall never 
be conſtrued to raiſe an uſe, becauſe they have another effect. Sid. 27. 
. Covenants declaratory ſerve to limit and direct uſes. [bid, 


What Words will create or amount to an expreſs Covenant, 
. or not, | 


There is no need of the word covenant te make a covenant, but any 
thing under the band and ſeal of the parties, which imports an agree- 
ment, will amount to a covenant. Abr. 518, 6 Vin. 377. 

A. made a bill of debt againſt B. for the payment of twenty pounds 


at four days, and in the end of the deed covenanted and —— nn 
his 


—_ 


b, 


ſecundum ſubjefam materiam. Leon, 208. 


and not covenant. 
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F. his executors and adminiſtrators, that if be made default in any of the 


ſaid payments, that then he will pay the refdue that then fball be unpaid; 


and afterwards A. fails in the firſt payment, and before the ſecond da 
B. brought action of debt for the whole twenty pounds. It was moved, 
if B. will ſue A. before the laft day, it ought to be by way of covenant, 
and not by debt. But, per Cu — The action lies; for if one cove- „venant 
nant to pay me one hundred pounds at ſuch a day, an action of debt lies z ſometimes 
a fortiori when the words of the deed are covenant and grant; for the ſounds in co- 
word covenant ſometimes ſounds in covenant, ſometimes in contract, venant, 


An action of covenant was brought upon theſe words, (vis.) I oblige 
myſelf to pay ſo much money at ſuch a day, and ſo much at ſuch a day. Per 
Cur —— Action of covenant lies, eſpecially if both days are not paſſed. 
But the Ch. B. Bridgman doubted how the law would have been if the oblige tene- 
words were fteneri 2 obligari, for that thoſe words ſound in debt ri & firmi- 

d, per Cur” The words quod teneat conventionem der · 
de conventione fracla, are all one. Hardr. 178. | 
It is a general rule that the word covenant makes a leaſe, thought the 2 the 
word grant be omitted z much more when the words are, To hold, en- bites ke of 
19, &c. 2 Med. Rep. 80. ; make a leaſo 
But if one covenants to grant, and ſuffer one to enjoy ſuch lands; | 
this will not amount to a condition, for the intent of the parties is only 
to make it a covenant. 
In covenant on a feoffment and grant of Biſhops lands, breach was 
aſſigned that the defendant had no-good title, On demurrer, the court 
conceived that this will not make any expreſs covenant, but dedi will, 
and ſo will 22 3 Keb. 549. 

Covenant does not lie againſt executors of tenants in tail upon theſe Demiſe and 
words, demiſe and grant. And. 12, — 

Upon theſe words demiſe, and grant, without any other words which 
comprehend warranty in them, an action of covenant lies; and a leaſe by 
eſtoppel is a good leaſe to ground the action upon eviQtion ; and to tra- 

— that he was not poſſeſſed by virtue of a leaſe, is no plea againſt. 
the leaſe by indenture, which is an eſtoppel, without ſhewing a parti- 
cular cauſe. Cro. Fac. 73. hn? | 

If the lord grants to his tenant, that he will not diſtrain him in ſuch a 
part of bis land for his rent ; this ſhall be taken to be a good covenant 
by this word grant. Perk. $ 69. 

If a man makes a leaſe for years, and warrants it to the leſſees, his 
heirs and aſſigns, tho? this be not a warranty, yet it is a good covenant 
in law. Bro. Covenant 38. 3 

Though the words wendidit, affignavit and tranſlulit, do not amount Vendidit, 
to a covenant againſt an eigne title, yet againſt the covenantor it will ——_ Yb 
amount to a covenant. 3 Keb. 304. I | 

Covenant maintained on the words demiſit & aſſignavit. 2 Raym. 

1419. | | 

If a leaſe for years made to A. determinable upon the lives of B. C. 
and D. B. dies, A. aſſigns to E. and E. reciting the death of B. and the 
opment to him, aſſigns the term to F. and covenants with him that 
he himſelf is lawfully poſſeſſed of all the premiſes of a good and ſuffi- 
cient eſtate ſor the reſidue of the ſaid term, if the ſaid C. D. or either 
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of them that ſhall happen ſo long to live; and they the ſaid C. and 
D. are yet in full life though the words are not, and that the ſaid C. and 
D. are yet in full life; yet this is implied by the words, and is a ſeveral 
covenant, or otherwiſe the laſt part would be void and of no effec, 
I be breach was that C. was dead at the time of the aſſignment, 2 Rell 
Abr. 249. pl. 2. 16 Vin. 205, | 
Yielding ans The words yielding and paying make an expreſs covenant, and not x 
paying. covenant in law only; as if a man lets land for years, reſerving a rent, 
action or covenant lies for non-payment of the rent; for r-d4dendo the 
rent is an agreement for the payment of the rent, which will make a co. 
venant. 2 10. Roll. Abr. 519. pl. 10. 6 Vin. 379. 

. Theſe words in a leaſe for years, that the leſſee ſhall repair, make a co- 
| venant. | | 
Words of So in the caſe of indentures of apprenticeſhip there are not the for- 
agreement mal words of a covenant, but only an agreement that the maſter ſhall 
make a co- do this and the apprentice ſhall do that; theſe are covenants, but in all 

venant. theſe caſes there is ſomething of an undertaking. Roll. Ar. 5 
The leſſee Theſe words in a deed of leaſe, and the leſſee ſball repair the mill, 
thall repair. (being the thing leaſed) as often as need ſhall require, and ſball leave then 
ſufficiently repaired at the end of the term, make a covenant ; for it is the 
clear agreement of the parties, and otherwiſe the words, hal leave, 
&c. will not have any effect; and becauſe of the laſt words it cannot be 
a condition, and being by indenture it is the words of both parties 
Poph. 136. Cro. Fac. 309. Roll Abr. 518. 6Vin. 377. | 
If leſſee for years covenant to repair, Cc, provided alwoys, and it is 
agreed that the leſſor ſhall find great timber ; this makes a covenant on the 
part of the leſſor to find great timber by the word agreed, and ſhall not 
bo a qualification of the covenant of the leſſee. 

But i! the leſſee covenants to repair, provided always that the leſſor 
ſhall find great timber, without the word agreed; this proviſo ſhall not 
be any covenant on the part of the leſſor, but ſhall only be a qualifica- 
tion of the covenant of the leſſee Roll. Ar. 518. 6 Vin 378. 

In the indenture of apprenticeſhip, that the apprentice ſhall be loyal, 
& /ecreta ſua velaret, theſe words imply a covenant. Meor 135. 

Wordsin If a deed be made to another in theſe words, vis. I have a writing 
thefurure jn my cuſtody in which W. flands bound to B. in one hundred pounds, and! 
. will be ready to produce it; this is a covenant, for this is a preſent en- 
gaging to do it. Roll. Abr. 519. 6 Vin. 378, 379. | 
118 The teſtator was indebted to the ped by bond, which he did 
forty ks thereby covenant to pay when ſuch a bill of coſts ſhould be ſtated by 
When an ac- LWO attornics, indifferently to be choſen between them; and ſers forth in 
count ſhall his declaration, that he named one attorney, and deſired the defendant's 
be tated, it executor to name another, which he refuſed, and ſo brings action of 
* covenant; this is a covenant, and not a /ſol/vend'; and if it ſhould not 
be a covenant, but an intire bond, then it would be in the power of the 
obligor whether ever it ſhall be payable; and: the plaintiff having 
named an attorney, ought to recover. 2 Mod. 266. 
I am content to give to W. ten pounds at Michaelmas and ten pounts at 
Lady-Day ; an action of covenant lies upon it as well as debt. 3 
Leon. 119. 1 
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If A. makes a deed to B in theſe words, I have in my cuſtody one ⁊orii- 
ing obligatory, in which writing obligatory one W. now ftandeth bound ta 
the ſaid B for the payment of four hundred pounds ſuch a day, being the 
proper money of B. and I will be ready at all times, when I fball be re- 
quired, to deliver the ſame writing obligatory to the ſaid B. If B. after 
demands the obligation of the ſaid 4 and he refuſes to deliver it, B. 
may have an action of covenant upon. this deed by force of theſe words, 
And I will be ready at all times, when I ball be required, to re-deliver the 

ame. 11 Car. B. R. | h 

If there are articles of agreement between A. and B. by which it is 
agreed (upon a marriage intended between A. and C.) that all the ſtock 
of C. ſhall remain in the hands of B. until A. ſhall make a certain join- 
ture to C. ipſo B annuatim ſolvendo to A _— pro inde ſecundum 
ratam BI. per cent. Ic. and if B. does not pay the ſaid intereſt, an action 
of covenant lies againſt him upon theſe words; for that every agree- 
ment by deed is a covenant, and otherwiſe 4. ſhall not have any reme- 
dy for the money. 8 Car. B. R. Croſs and Northey, Roll. Ar. 518. pl. 6. 
6 Vin. 378. | 

So Fa x a man acknowledges himſelf to be acconntable to another 
for all money by him charged * A. to be paid to B. Lev. 47. 

If a man conveys land to another in fee with warranty, and after the Covenant or 

land is evicted by eigne title for certain years, the grantee of the land warranty ac- 
may have an action of covenant upon the ſaid words againit the grantor <ording +- 
apon this eviction, although the warranty be annexed to the freehold, the <viciion | 
for the ſaid words make a covenant if a chattel be evicted, and a war- 
ranty, if a freehold be demanded. * Roll. Rep. 25. Vide Hob. 3. Telv. 
139. | 
g action of covenant was brought on to words the conceſi & feoffavi Conceſſi & 
in a conveyance of an inheritance, and breach aſſigned in entry on the ſoeffavi. 
plaintiff; defendant demurred ; and the queition was, Whether conceſi 
makes a warranty or covenant in caſe of inheritance as it doth on a 
term? The court inclined it would not. 3 Keb. 188. | 


What Words amount to a Covenant and not to a Condition, or 
to a Condition and not to a Covenant. | 


In treſpaſs defendant juſtified, for that M. ſeiſed of lands let them to 
the plaintiff, except the trees, and liberty of eradicating & aſpor!” cum 
averits raparand ſepes & implend” foveas ; and M granted the trees and 
the liberty to 4 and he, and the other defendants as his ſervants, uſe 
this liberty, which is ſpecially pleaded, gu eft ead pt Plaintiff 
demurred ; and for cauſe ſhewed, that the defendants have not alledged 
that they have filled the ditches and amended the hedges, according to 
the agreement. Pollexfen for the plaintiff ſhewed, That this is a con- 
dition, and not being performed, deſtroys the agreement and avoids the 
liberty: But, per (ur This is not a condition but a covenant, ſor 
which the leſſee has remedy by action. | . 8 

It was objected, That the 2 and liberty was annexed to the re- 
verſion, which is not granted to A. ſed non alloc ; for the liberty is we 
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nexed to the trees and incident to them, and aſſignable with them, J. 
"ne 205. ö | 
& covenant 7 One — a leaſe for years, leſſor covenants that the leſſee ſhould have 
on the part houſe-boot, hay-boot and plough-boot, without committing any waſte, 
of the leſſor, upon pain of forfeiture of the leaſe; the covenant is no more than 
and nta what the law appoints, and therefore vain ; and it is a covenant on the 
rt of the leſſor, and ſo cannot be a condition. Cro. Eliz. 604. 
train 4 made a leaſe of lands to B. for ten 22 rendering rent, and B. 
a firſt icaſe, covenanted to repair; afterwards A. by his will deviſed that B. ſhould 
and conditi- have the lands for thirty years after the ten years, under the like cove. 
tions in a nants as are comprized in the leaſe ; this makes them to be conditions 
ſecond. in the ſecond leaſe what where covenants in the firſt, for they cannot 
| be covenants for he want of a deed ; and if they ſhould not be condi- 
tions, the heir of the leſſor were without remedy if they are not per. 
formed, Cab 98, 99. 2 leon. pl. zo. Owen 54. 2 
Where a co- Leſſee covenanted in an indenture of leaſe, that he would not alien 
ven ns a nor aſſign his term to any other but his wife for life, and the reſidue of 
— to his term to his children, or one of his N brothers, upon pain of 
— forfeiting his leaſe ; the leſſee aſſigned it to his brother, having a wife: 
this covenant is a condition to defeat the eſtate, for being by indenture 
they are the words of both parties, and are ſufficient to determine the 
leaſe Cro Fac. 398. 2 Bulft. 290. | 
Paying. per- A leſſee brought covenant, and declared, that the leſſor covenanted 
forming, with him, that he paying the rent, and performing the covenants on his 
part to be performed, ſhall quietly enjoy; the breach aſſigned was a dif. 
turbance by the leſſor ; leſſor pleaded the plaintiff did enjoy quietly till 
ſuch a time, but then he cut down wood, which was contrary to hi 
covenant, and then he entered : the queſtion was, Whether the defen. 
dants covenant were conditional, or not? For if it amounted to a con- 
dition, then the leſſor's entry is lawful ; but if it be a covenant, he 
ought to bring his action Per Cur'—This covenant is not conditional, 
for the words paying and performing ſignify no more than he ſhall enjoy 
| under the rents and covenants. | | 
. Where the Indeed the word paying may in ſome caſes amount to a condition; but 
word pay- that is where, without ſuch conſtruction, the party can have no reme . 
ing amounts dy, 2 Mod. 35. Yaughan 32. Sid. 266, 280. | | 
to a conditi- A leſſor covenanted that the leſſee paying his rent ſhall enjoy the land 


— not, demiſed during the whole term; the lefſee did not pay the rent, and 


was afterwards ejected by a title paramount. By two Judges againſt 
one, the covenant is conditional, and the leſſee ſhall not have advanta 
of it, if he did not perform the condition, which is created by th 
word paying. 4 Leon. 50. | 
One covenants that the plaintiff ſhall quietly enjoy the land demiſed. 
paying the rent reſerved ; and it was pleaded, that the plaintiff had not 
aid the rent according to the reſervation. On demurrer it was ad- 
judged, that the word paying does not make the covenant conditional, 
bat it is a reciprocal covenant, for which the party may have his action. 
What word: T. Jones 206. 
880 man lets land by indenture, and in it is ſuch a clauſe, and it is cove- 
condition, narted (or agreed) between the ſaid parties, that the leſſee ſhall not do 
and not to 3 ſuch a thing. upon pain of forfeiting his eſtate : it is a condition; for the 
covenant, | | words 
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Fords being indifferent, whether of the leſſee or leſſor, they ſhall de 
taken 2 words of the leſſor. Roll. 407, 408. r 45. 

P. covenanted with D. to aſſign over his trade to him, that he 
ſhould not endeavour to take away any of his cuſtomers ; and in con- 
ſideration of the performance of this covenant, D. covenanted to pay | 
P. ſixty pounds per annum during his life ; theſe words in con/ideratione 
performationis make it a condition nt, which muſt be averred. 
Per Cur pr eter Twiſden ; who ſaid, how long muſt he ſtay till he be 
intitled to his annuity ? As long as he lives ; for this covenant may be 
broken at any time. Maledifo expojitio, Mod. 64. 2 Saund. 155. 
2 Keb. 674- 

In Lad — s caſe, the words covenanted, provided and agreed, 
give an advantage of ® condition or covenant. 

B. R. lets lands to the defendant ; plaintiff replies, that the ſaid leaſe - 
was upon condition, (vis.) the leſſee by the indenture of the ſaid leaſe did 
covenant, that he would not put out ner diſturb any of the tenants in- 
babiting within the ſaid manor out of their tenements doing their du- 
ties, according to the cuſtom of the ſaid manor ; and ſhewed, that the  contitica, 
defendant had put out one A. G. a tenant, Wc, and that B. R. had re- though the 


entered for the condition broken, Per Cur.'—lt is a condition, though words found = 
the words ſound in covenant, and be the words of the leſſee; yet the ia covenants 


leaſe being made by indenture, the ſame is the deed of both, and eve- 
ry word in it is ſpoken by both parties; and though he may have action 
of covenant, yet he cannot thereby overthrow the leaſe, as by entry for - 
condition broken ; and yet, by the words, it ſeems that the meaning of 
the indenture was, that by the breach of this covenant the eſtate ſhould 


be defeated, — 


So in 24 Elis. Hill and Lockham ; by indenture the leſſee covenanted nag. _ 


to grind all his corn at the leſſors mill, and in the end of the indenture „ 


the leſſee covenanted to perform all covenants, ſub paena forisfafure. manor out 
And by the opinion of the whole court the ſame was a condition ; but of their te- 
in the principal caſe the breach was not well aſſigned. It was ſaid he nements do- 
had put out a woman unam tenentem, &c. and perhaps ſhe was but a te- i their 
nant at will, and the covenants refer only to copyholders, and perhaps 
ſhe had diſſeiſed one of the tenants, and then the putting her out was no 
breach; it is ſaid, ſhe had done her duty; that might be once; he 
ought to have ſaid ſhe had done her duty always. And the exceptions 
were incurable. Leon. 245. | 

The Parſon of D. covenanted with one of his pariſhioners that he 
ſhould pay no tithes ; for which the pariſhioner covenanted to pay to 
the parſon an annual ſum of money ; and afterwards, the tithe not — 
paid, the parſon ſued bim in the Court Chriſtian, and the other pray 
2 prohibition, Per Cur lt is a bare covenant, and no intereſt of the 

—. who ſued for tithes has no remedy but by ac- 

tion of covenant. Popb. 140. 

If articles are made by indenture between A. and B. by which A. cove- 
nants to pay one hundred pounds to B. at a day, and B. covenants, upon 
7ceipt of the one hundred pounds, to give an acquittance for it; and 
o enter into a bond to A. conditioned to ſave A. harmleſs from all claims, 
o certain lands in his poſſeſſion : if A. tenders the one hundred pounds 
L the day to B. it is no breach of B's covenant, if he refuſes to re» 
ctive it, and to make an acquittance, c. for perhaps it was the inten» 

in tion 


Where a ſhould pay five hundred pound; to the plaintiff : plaintiff brings debt o 


_ 
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tion of the parties, that it ſhould be in the election of B. to receive the 
money and make acquittance, c. or let it alone. Style 81, Ad. 
judged /. Sed quere. | h 
Wherea A proviſo coupled with other words of covenant and grant ſhall ng 
proviſo ſhall Create a condition, but be of the ſame nature as other words of grant, 
not make a as proviſo ſemper, and the ſaid A B. covenants and grants to and with, 
condition. E gc. that the ſaid E. of H. and L. M. may dig for ore. 4 Leon. 14). 
„ Moor 174 ; 
dy" If A. makes a leaſe to B. for life, with a proviſo, that if the leſſee; 
Make: not: Within the term of ſorty years, that then the executors of the leſſce ſhal 
leaſe, but have it for ſo many of the years as ſhall amount to the number of for. 
only a cove= ty years. to be accounted from the date of the indenture of leaſe ; thi; 
nant. proviſo ſhall not make a leaſe, but only a covenant, Dyer 150. 0. 
155. | 
"On marriage agreed on between the defendant and one Mary F. one 
thouſand five hundred pounds was to be paid by articles at ſeveral day 
to the plaintiff, and he to convey ſeveral lands and an office to the de. 
fendant, proviſo, that the defendant, out of the firft three years proft, 


— 


—— can this proviſo, averring profits above the value received, and that the 
* no ei- marriage took effect. Defendant demurs, becauſe this proviſo is in na. 
| mg — ture of a deſea ſance or condition. Per Car — This proviſo can ge- 
* "or" . 
is by way of ver have any effect as a condition; Moy/e was to ſurrender to bring the 
agreement. Other in, but could not re-enjoy it on breach of condition. Ther: 
are no words that refer or direct to any proviſo to be in the future grant; 
nor would the ma ter bear it, being an office of juſtice, and therefore 
it could not be reduced on breach of the condition; it muſt be con- 
ſtrued by agreement of the parties to be a covenant. Keb. 842, 800 
892. This proviſo is not by way of defeaſance, but agreement. 4 
155. Per to” Car Alt amounts but to a covenant by articles, See Bu 
Rep. 120, 122. os 
Articles + It is covenanted and agreed between the parties, that J. H. doth le: 
amounting the ſaid lands for and during five years, to begin, fc. Provided al 
to an imme- qyay;, (that the ſaid defendant) ha pay to plaintiff yearly at ſu 
Gate leaſe. feafl-14ys, by equal portions, &c. during the term; and the ſaid partie 
agree that the leaſe ſhall be made purſuant. Per. Cur— 1. This is a1 
Where pro- Immediate-leaſe, becauſe of the words he doth let. 2. This proviſo 
viſo makes a à good reſervation of the rent, it being by articles whereunto either o 
covenantand them were parties. Per Popham---It 1s a reſervation and a condition 
2 condition a1{g; proviſo joined with the words of covenant makes it a conditio! Wil ar 
and a covenant alſo.  Cro Elis. 486. Moor 459. Noy 57. Ss Oo 
If a man by indenture lets lands for years, provided always, and gr 
is covenanted and agreed between the ſaid parties, that the leſſæ WF ha 
ſhould not alien; and it was adjudged that it was a condition by forct Biff i 
of the proviſo, and a covenant by force of the other words. Co. Li. 8th: 
203. b. 
Where a grant was made by the Earl of P, of the lieutenancy or depu!!- WW wi 
— ſhip of the weſt part of the ſoreſt of Selwood, to Sir M. B. and the 
waion or heirs-male of his body; provided always, and the ſaid Sir M. cov 
a covenant. nanted and granted. &c. with the faid Earl, his, &c. that it ſhall be in 
lawful for the ſaid Earl, his heirs and affigns, to have all the pre-em'Wfhe; 


nence and commandment and of the ſaid game and hunting there, as if ut 
grant 
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want had not been made; provided alſo, and the ſaid Sir M. covenanted 
* &c. to and with the ſaid Earl, his, &c. i wry ſaid Sir M. and the 8 
heir5-male of his body <vould preſerve the game, as it had been uſed, and oenant * 
that they ſhould not cut any wood, Nc. Sir H. B. ſon to Sir M. cut down four granted and 
timber- trees: now the quaere was, Whether this is a condition, and ſo agreed. 
gives entry to the Earl on a covenant, or not ? Per Cur'---The firft pre- Where it is 
viſo is not a condition, but a covenant ; either becauſe by this he is not 2k 1 | 
to do more than he may do by his ſuperior cuſtody, in which caſe he ,,,itioa. 
ought to do it by his own authority; or if it be taken, that he may | 
kill the game at pleaſure, it is void, becauſe againſt his office, The Wherea 
ſecond proviſo is but a bare covenant, it ſhall be entirely the words of eee 
the grantee himſelf as the covenant is, and without the words of the ee ee 
grantor a condition cannot be; and therefore, ſuppoſe it had been on gay, 
the other part; provided always, and the grantor covenants that the 
grantee ſhall hade the refuſe of the browſe, & c. this is a mere covenant. 
Poph. 116. Vide Moor 706. Cro. Elix. 384, 560. where this caſe is 
differently reported. | | 

Provided always, and it is covenanted, granted and agreed, between 


the parties, that if the leſſee ſells or aliens the term, that the leſſor ſhall 


_— 


the have the preferment : this is a good condition, becauſe of the words of 
2 the leſſor as well as the leſſee. Poph. 117. | 

ne- P. made a leaſe for years to H. of a farm, except the wood, and 
the covenanted with the leſſee, that he ſhould take all manner of under- 
ere wood ; provided always, and the lefſee covenants, that he will not cut 
any manner of timber- trees; this was adjudged no condition. Poph. 
ore 117. 

on- If by articles of agreement made by indenture between A. and B. A. 
360, agrees that B. ſhall have a houſe in a ſtreet of London, for certain 
Lev, years; provided and upon condition that B. ſhall receive and pay the rents 


By of the other houſes in the ſame ſtreet of A. mentioned in a ſchedule; and it 
15 further agreed, that B. for his labour in collecting the ſaid rents, ſball 
eee the overplus of the rents beyond ſuch a ſum ; this is not any covenant - 
1 al- i on the part of B. to bind him to receive and pay the rents mentioned 
ſu" in the ſchedule, but the proviſo will make the eſtate of B. void in the 
rie houſe (this being a leaſe, and will not make a covenant.) Cro, Car. 
15 21 WF 128, Yet ſee Lev. 47. 6 Vin. 378. | 
"os If there be articles of agreement made by indenture between A. and 
er . in which A. agrees, that B. ſhall have a houſe in a ſtreet in London 
lit100 BY for certain years; provided and upon condition that B. ſhall receive 
lie BY «nd pay the rents of the other houſes of A. in the ſame ſtreet, men- 
oned in a ſchedule annexed to the indenture; and it is further a- 
inden greed, that B. for his labour in the collection of the ſaid rents, ſhall 
leſſer I have the overplus of the rents over and above ſuch a certain ſum : this 
force Bi i not any covenant on the part of B. to bind him to pay and receive 
0. Li. the rents mentioned in the ſchedule ; but the provifo and condition on- 
ly will make the eltate of B. void in the houſe (this being a leaſe) and 
pu. vill make a covenant. Rell. Abr. 518. 6 Vin. 378. 
id de Recoverors to a uſe, before the ſtatute 27 H. 8. made a leaſe for . Proviſo 
cov'-W ninety-nine years by indenture at ten pounds rent; leſſee by the ſame bridging a 
all be ndenture_covenanted that he would pay the rent to ceſſuy que uſe, his Wcnant. 
en, heirs and aſſigns; proviſo ſemper, if the ſaid cefluy que uſe did not m_ 
8 | his 
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his heir- male his aſſignee, that then he ſhould pay the rent to the reeo- 
verors, their heirs and aſſigns. Afterwards ceſſuy que uſe died, and did 
not make his heir male his aſſignee; leſſee did not hoy hs rents to the 
recoverors: the queſtion was, if this eſtate was forfeited, and if this 
proviſo makes his eſtate conditional? Per Cur'---It is no condition that 
went to the eſtate, but only abridged the covenant. Cro, Eliz, 73. 2 
Leon. 128, 


What Words of Covenant or Agreement amount to a Grant, 
Leaſe, &c. and what 10 a Covenant only. 


—— If a man covenant to permit and ſuffer another to have, hold and 

permit 1 f 3 

one toenjoy, enjoy certain lands a die dat, for life; this is a covenant, and no leafe, 

ac. a co. and the law will not expect any livery ; and for this he ſhall be no te- 

venant and nant at will. Roll. Abr. 859. 6 Vin. 338. | 

29 leaſe. Where there is a covenant to pay rent, an action lies, though the 
leſſee has no enjoyment by the default of the lefſor. 2 Strange 50; 

2 Ld: Raym. 147. 
Where co- Covenant in ſome caſes ſhall amount to a grant; as where one core- 
venant ſhall nants, quod /icitum foret for the leſſee to take neceſſary fire-boot and 


amount to a houſe-boot, to be expended, and for reparation of the premiſſes. Cr. 
unt. Fac. 291. 

—— —_g The words covenant and grant, that he ſhall enjoy the lands for fir 
thet ne years, amount to a leaſe, and ſhall. bind the heirs, 

ſhall enjoy And the words of the covenant and grant of the leſſee, that he hill 


2 lands, pay ſuch a rent yearly, amount to a reſervation. Cro. ac. 20). 


to 2 leaſe, : . : 
G. H being ſeiſed of land in fee, covenanted with M. W. tocon- 
and not a vey it by fine or other aſſurance to M. W. and his heirs, before, &, 
leaſe. which ſhould be to the uſe of him and his heirs, with a proviſo, that 
if he paid to M. V. one hundred pounds at the end of thirteen year, 
that then he might re-enter, andthat;all aſſurances ſhould be tothe co. 
niſor ; and covenanted and granted for him and his heirs with the ſud 
MH. W. and his heirs, that he and his heirs ſhould enjoy the ſaid land 
until the end of the ſaid thirteen years, and after for ever, if the ſaid 
one hundred pounds was unpaid ; and MH. . covenanted to pay yeat- 
ly two capons, and that he would not commit any waſte. Per Cur-— 
This is not a leaſe; for the intent of the parties. was, that it ſhould be 
a mortgage, which is but a covenant that he ſhall enjoy during the 
time of the mortgage; and not a leaſe. And the covenant for quiet 
enjo t ſhews as much. Cro. Fac. 172. f 
Covenant If one covenants and grants with another, that he ſhall have and 
nd grant hold his lands for ſo many years, it is a good and abſolute leaſe ; but 
tall have if he covenants and grants that he ſhall enjoy his lands for ten years, 
and hold the it is not a leaſe, becauſe it ſounds only in eovenant. Cro. Fac. 172. 
land, &c. is If A. covenants with B. that C. ſhall have his land for ſo many year, 
a leaſe. rendering ſuch a rent, here is not any leaſe; and therefore no rent. 
| But if A. had covenanted with C. himſelf, it had been otherwiſe; 
becauſe between the ſaid parties. Leon. 136, 118, 119. 4 


' 


„Err 


* 


Parts of Deeds. 431 k 

An agreement or covenant made between J. S. and F. N. that J. D. Agreement 
ſhall have ſuch lands for years; this being made between ſtrangers, een 5 
cannot amount to a leaſe. | | RD | — 5 

80 if J. S. covenants with 7. D. that his executors ſhall have fuch , las. 
land for twenty-one years, this cannot amount to a leaſe, for they are 
in this degree as ſtrangers. Cro. Eliz. 173. Leon. 136. BY 

In an indenture of articles the plaintiff covenants, that E. brother 
df the defendant, ſhould enjoy ſuch lands until the feaſt of Saint Mi- 
chael next following, rendering ſuch a rent at the end of the faid 
term, and that E. ſhould pay ſuch rent. The defendant pleaded, that 
his laid brother ou to the 2 before the ſaid Feaſt of Saint 
Michael, in full ſatisfaQion of the ſaid rent, three ſhillings. The plea 
js good; and upon the matter the covenant is well 3 ſor 
there is not any rent in this caſe, for here is not any leaſe; for if A. 
covenants with B. that C. ſhall have his land for ſo many years render- 
ing ſuch a rent, here is not — leaſe, and ſo no rent; iſe if 4. ; 
had covenanted with C. himſelf. Leon. 1 36. Conceflit 

Where J. S. covenants & conceffit to J. M. that he ſhall have twenty mikes a 
acres of land for twenty-one years, it is a good leaſe; for this word leaſe. 
conceſſit ĩs as ood as * n. 1 18, 119. 

By articles between H. and . it is covenanted and agreed between 1 | 
the parties, that the ſaid H. doth let the lands for and during five immediate 
years, to begin at Michaelmas next enſuing, provided that the ſaid leaſe, though 
defendant ſhall pay to the plaintiff annually during the term, at the there is aco- 
Feaſts of Saint Michael and the Annunciation, one hundred and twen- —— . 
ty pounds by equal portions; and the faid parties do covenant, that a , lee fall 
\afe ſhall be made and ſealed, according to the effect of theſe arti- be made and: 
cles, before, Cc. the Feaſt of All Saints. Per Cur=- 1. It is an im- ſcaled. 
mediate leaſe, becauſe the words, it is agreed that he doth let, being in 
the preſent tenfe, and that which followed is in reference to further 
iſſurance, and the rather, for that it is to be made after the beginning 
of the term; ſo he ought to have the term preſently at Michaelmas. 2. 

This proviſo is a good reſervation of the rent. Cro. Elix. 486. Moor 

459. ; 

The word agreement being only in the ſtile, and not in the article 
itſelf, a covenant and promiſe alone will not amount to a leaſe of a 
freehold. Per Tyrrell— The reaſon of Hob. 3. was becauſe the word 
convenit was joined with agreavit, and a covenant to enjoy has been 
beld no leaſe, 2 Keb, 268. | | 


How a Covenant in Law may be created, and the Operation and 


Conſequents upon 1t. 


If a man leaſes for years, and ouſts the termor, he ſhall have cove- AQtion of 

nant * him, though there be no expreſs covenant in the deed. covenant. 
Roll Mr. $19 6 Vin. 378. EL ; | 

But it is held to be otherwiſe where a ſtranger ouſts him; for when 
covenant is brought upon the word demiſi, the plaintiff ſhall not reco- 
ver damages, but the term itſelf, which he cannot againſt a ſtranger. 
2 Leon, 104. Cre. Elia. 214. * | 
f et 


— 
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Yet quere; for the books do not ſeem to admit of this diverſiy, 
where the ouſter by the ſtranger is with title, | | 
If a man makes a leaſe ſor years of land, by the words conceſſ or 
demifi, they import a covenant; and if the leſſee or his aſſignee are 
evicted, they may bring an action thereupon. 5 Cv. 17. a, 18. 2. 
Covenant maintained on the word dem:fit. 2 Ld. Raym. 1419. 
But D. let to P. a houſe in London, by the words, demiſe, grant, &c. 
and the leſſor covenants that the leſſee ſhall enjoy the houſe during the 
term without eviction by the leſſor, or any claiming under bim; and 
the leſſor was obliged to perform all covenants, grants and articles in 
the indenture. P. grants his term over to a ſtranger: in debt upon 
this obligation D. pleads performance of all covenants; P. aſſign 4 
breach, that one Savery entered upon the aſſignee, and made leaſe for 
- ſeven years to one D. if he ſhould ſo Jong live, who brings ejectment 
azainſt the aſſignee, and recovered. D. demurs in law : the court wa 
| againſt P. And reſolved, | a 
Aﬀignee 1. That by this covenant in law, upon the words demiſe and grant, 
ſhall oy 2 the aſſignee ſhall have a writ of covenant. Dyer 257. | 
won 2. That by this breach of covenant the obligation in law was for- 
the werds ſeited; for he was bound to perform all covenants, grants, &c. which 
dem ie and extends as well to covenants in law as to covenants in fact. 
grant. 3. Although that the recovery was by verdict, yet P. ought to have 
Pleading en- ſhewed that Sawery had elder title, for otherwiſe the covenant in lar 
try bya was not broken and becauſe he did not ſhew it, for this cauſe they 
— reſolved againſt P. 
3 eigne . 4. The Taid expreſs covenant qualifies the generality of the covenant 
; in law, and reſtrains it by the mutual conſent of both parties, that this 
.- ſhall not extend further than the expreſs covenant. _— 
Particular And it is but reaſon that the particular covenant ſubſequent ſhould 
—— quality the general force of the word demiſi; for otherwiſe the part. 
qualifies the cular covenant ſhould be in vain, if the force of the word denif 
general force ſhould ſtand. 4. Co. 80. 
of this word Note; When a covenant is created by law, the covenantee cannot 
(demiſe.) have covenant if he be not ouſted by one who has title; but upon er- 
_ covenant it lies, though a ſtranger enters without title. 2 Brown!. 
161. 162. | | 
Now although upon an expreſs covenant to pay rent, covenant lie 
againſt the leſlze for rent after aſſignment ; yet it ſeems ſuch action 
does not lie againſt a leſſee upon a covenant in Jaw [as yielding and 
paying] after the aſſignment. Sid. 447. 
A.and g, are joint leſſces of a mill, and B. aſſigns unto C. and dies, 
and after A. reciting the joimtenancy and death of B. and that all ſur. 
vived to A grants the ſaid mill to D. and covenants that D. ſhall enjoy 
it for an act done by A. c. If C. enters, Cc. D. may have covenant 
againſt A. for as to the moiety the grant was void, and A. had no pon - 
er to grant what before was granted by B. Nelv. 275. 
And if the ſpecial covenant ſhould qualify the general, the grantee 
ſhall not have any remedy for the half at all. 2 Brownl. 214. 
The word demifi imports a covenant. The plaintiff declared, that 
at the time of the leaſe made the leſſor was not ſeiſed of the land. but 
a ſtranger, and ſo the covenant in law broken; but he did not lay any 


actual entry by force of his leaſe, nor any ejectment of the range" 
no 


_ 
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nor any claiming under him ; and ſo no expulſion. Per Cur' The acti- 
on did well lie, for the breach of covenant was, that the leſſor had 
taken upon him to demiſe that which he could not, and demi, imports a 
wer of letting, as dedi does of giving ; and it is not reaſonable to 
w the leſſee to enter upon the land, and ſo to commit a treſpaſs. 
Hob. 12 | | . 

And ſo by the word demifi an action of covenant lies, though he ne- 
ver enters. | 8 

But covenant was brought upon the word demi, for not repairing a 
ump, where the uſe of the pump 1s let, | ; 

It is faid in Sid. 430. Sand. 321. ard Vent. 26, 44. that regularly no 
covenant lies upon the word demiſi, unleſs in caſe of eviction of the 
leſſee, and actual ouſter or expulſion by the leſſor, or a ſtranger, as 
Note; caſe is; and ſo it was adjudged in the Exchequer-Chainber, that 
covenant lies not. And though the ſoil itſelf was excepted where the 
pump ſtood, yet the leſſee may enter and repair the pump. | 

Tenant for life, remainder in fee to another ; the tenant for life by 
the words demiſe or grant, made a leaſe for years, and died, and after he grant. 
in remainder entered, and ouſted the leſſee for years; in this caſe upon 
this covenant in law he cannot charge the executors or adminiſtra- 
tors of the leſſor, but upon an —. covenant for quiet enjoying he 

may. Dyer. 257. pl. 13. Cro. Car. 157. Leon. 179. | 

lets the manor of D. to H. for twenty-one years, and after by the 
words dedi & conceſſi, & ad firmam tradidi, lets the ſame manor to the 9. coneaſ⸗ 
plaintiff for life, who enters, and is ouſted by H. and ſo he brought f, & ad fir 
covenant : if the entire eſtate for life be evicted under the title of the mam tradidi. 
leſſor, leſſee ſhall not have covenant, for by this he ſhall recover but Eviftionofa 
damages, which are perſonal, and are not a recompence for the loſs of a 
freehold ; alter for the loſs of e for a time; and ſo it being 
but a term evicted, the leſſee ſhall have covenant upon thoſe words 
in law. The words in the leaſe will enure to a double warranty, dedi 
to a freehold, and demiſi to an eviction for years. Hob, 3. Telv. 139. 
Roll Rep 25. Ney 131. 

The words affign, ſet over, and transfer, vendidit, aſſienavit & tranſtu- Vendidit. ic. 
4%, do not amount to a covenant againſt an eigne title, yet againſt ſignavit & 
the covenantor himſelf it will amount to a covenant againſt al claiming tranſtulit. 
by, from or under me; and if I enter, covenant lies againſt me upon 
the wrong ; ſo upon the reſervation of rent to a ſtranger, debt lies not 
by the ſtranger, he may have an action of covenant for non-payment, 
and ſo may the leſſor. 3 Keb. 304. 2 Ld. Raym. 1419. 

A grant of an authority to act, &. ab/que impetitione, denegatione, 
reltridione, Ic. amounts to a covenant. Leon 277. 

If a man lets the land of J. S. by deed to J. D. J. S. being in poſ- 
ſeſſion at the time of the leaſe, and leſſee enters upon F. S. who re- fe nghe ws 
enters, yet J. D. ſhall not have an action of covenant upon this, becauſe be fixed up- 
the covenant in law ought to be fixed upon an eſtate; but here was not on an eſtate. 
any eſtate, for this was a void leaſe, and the leſſee a diſſeiſor by bis 
entry. Roll, Mr, 520. 6 Vin. 387. | 

And by Fenner, if a man lets lands for years, and a ſtranger enters 
before the leſſee enters, he ſhall not have an action of covenant upon this if a aer 
ouſter, becauſe he was never leſſee in privity to have this action. But ne warns 
it is faid in Style and Herring's caſe, it a man lets to me my own land, no covenant 

| whereof lies, 


Covenant in 
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| | whereof I am ſeiſed in fee, or otherwiſe by indenture, if I am ouſtes 
| by another that had right, I ſhall have a writ of covenant. 


I. If a man leaſes certain goods for years by indenture, which 1 
— upp evicted within the term, yet he ſhall not have a writ of covenant fo 
goods. the law does not create any covenant upon ſuch perſonal things, Ry} 
Sr. 519. Sed gu. 6 Vin. 385. 
Goods. So if a man leaſes certain goods to J. D. which are the goods of 
another, and in his poſſeſſion ; if he cannot enjoy them, yet he ſhall nat 
have any covenant againſt the leſſor, becauſe he was never a leſſee 
Dubitatur, Roll Abr. 520. 6 Vin. 385, 
A covenant A covenant in law ſhall not be extended to make a man do more tha 
in law fhall he can. 
_ to Fi. and his wife ſeiſed of land in the right of the wife for term of he 
make a man life and they join in a leaſe by words demiſe and grant; F. dies, his viſt 
2 more than enters and avoids the leaſe, the leſſee is put out of 2 by ejed. 
Nan. ment, and brings covenant againſt the executors of F. upon the word 
demiſe and gran! ; and on demurrer judgment pro defendant; the words 
were, demiſe, grant, and to farm let for years, if the wife ſbould ſo lng 
live. Brownl. 22. | 
If one by deed grants a water-courſe, and after ſtops it, an aQiond 
covenant lies againſt him. Saund. 322. | 
If a man leaſes to me by indenture the land of J. S. of which J. N i 
ſeiſed at the time, upon which I enter, and he re-enters, I ſhall have: 
_ writ of covenant upon this indenture, though I was not in the li 
by the leaſe, but by eſtoppel ; for the leſſor is eſtopped to ſay, thai! 
was not in his leaſe. Roll. Abr. 520. 6 Vin. 3879. 
So for the cauſe aforeſaid, if a man leaſes to me my own land, d 
which I am ſeiſed in fee, or otherwiſe by indenture : if I am ouſted j 
another that has right, I ſhall have a writ of covenant, bid. 
When a man leaſes ro me the land of J. S. of which J. S. is ſeiſe 
at the time, I ſhall have a writ of covenant before entry upon J. S. ul 
re-enter by him; for I need not alledge an eviQtion, for this is a covenant 
in law, which is broke when he is not ſeiſed of the land at the time 
the demiſe, for the word demiſe, imports a power of letting; and iti 
not reaſonable to inforce the leſſee to enter into the land, and ſo v 
commit a treſpaſs. Hob. 18. 
| If a man leaſes lands for years, and a ſtranger enters before the | 
| ſee enters, he ſhall not have an action of covenant upon this ouſter, be 
cauſe he was never a leſſee in privity to have the action. I 
If there be ſeveral leſſors, and one wrongfully enters on the leſſer, 
without the aſſent of the others, the covenant in law ſhall not be take 
to be joint, ſo as to charge the other leſſors with this perſonal wro! 
of their companion; and therefore the action may be — ag 
him alone. Carth. 97. Show. 79. Comb, 163. Salk, 137. 


By whom Covenants may be made. 


| Attorney, An attorney covenants on the behalf of another, that the covenants 
11 quiete E paciſice ſhould enjoy lands, Ac. Per Cur — Theſe articles! 
| mount to a leaſe, though made by a ſtranger, for he aQed on the „ 
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thority to demiſe. 2. Vent. 62. FI , 

When an attorney makes a leaſe as attorney, by virtue of a warrant 
to him for that purpoſe made, he muſt not make the leaſe in his own 
name, but the name of the perſon authorizing him ſo to do. 9 C. 76. 
1. Koll. Abr. 330, 501. 3 Vin 424. 6 Vin. 47. Cro. Elia. 115 Moor 
1. Godb. 389. 2 L Raym. 1419. Stra. 505. Ard there muſt be 
4 particular memorandum of the matter indorſed on the deed. wP 
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5 With whom Covenants may he made.” 


B. and C. covenanted with A. and B and bound himſelf for perform- 


he indenture, ſo that B. may not releaſe any action brought upon it, 
wen or this is an indenture reciprocal between parties of the one part, 


el nd parties of the other part; in which caſe no obligation, covenant 
vat] r grant, may be made with any who is not party to the deed ; but 
here the deed js not reciprocal, but is without the words be/wween, & c. 
Wi 5 omnibus Chriſti fidelibus, &c. there a covenant, grant, or obligation, 
dv WP" be made to divers ſeveral perſons. 2 Roll. Ar. 22. 13 Hin 1. 


If an indenture of charter-party be made between A, and B owners 
f a thip, of the one part, and C. and D. merchants, on the other part; 
. nd there are ſeveral covenants of the one part, and on the other; 
ent WF"! A. only ſeals the indenture of the one part, and C and D on the 
me her part; but in all the indenture it is not mentioned, that A. and B. 
ovenant with C. and D. and C. and D. covenant with A. and B. In 
his caſe A. and B. may join in action againſt C. and D. on this inden- 
ure for breach of covenant, though B never ſealed the deed, for he is 
party to the deed, and C. and D. bad ſealed the other part to B. as well 
to A. upon which the action is brought. 2 Rall. 45 „ 22. 13 Vin. 


Where a deed is indented, and is not between parties, a coverant may 
in it with a ſtranger, as if it was a deed poll; or in the firſt perſon, 
i, Know ye that 1 A. B. &c. aliter if it is between parties. 3 Lev, 
39, 140. | | I 5 

s, by articles of agreement let and ſet a houſe to B. for a yearly 


as ngreed and taken the houſe aforeſaid, paying the rent quarterly, 


mnant for myſelf, &c. on the lelalf of B. that B hall pay the rert and 
r'orm the other covenants, (reciting them particularly,) which deed was 
led "by A. and K. In covenant on this deed, K after oyer de- 
wrred generally; and it was adjudged that the action did lie; for 


e Who 15 no party to a deed may covenant with another who is, 
Vor, HI.—Paxt II. 0 and 


Taff of the owner of the land, and it ſhall be taken that he had his au- 


* —— quarterly; and in the ſame deed it was recited, Uber: - 


ic. and that the ſaid rent may be ſatisfied, Be it known, that I K d ca- 


An indenture of the charter-party was made between A. and others, No covenant 
owners of the ſhip called E. whereof B. is maſter, of the one part, or grant to 


and C of the other part, in which indenture A covenapted with C. and N 
any who is 


ance of covenants in ſix hundred pounds, and the concluſion of the 2. E 


indenture was thus: In witneſs whereof the farties aboveſaid jndentures: 
have put their hands and ſeals; the ſaid B to the ſaid indenture put aliter inde.d 
his hand and ſeal, and delivered it: in this caſe P. is not any party to poll. 
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and thereby oblige himſelf by his ſealing the deed. Carth, 76 
Show. 58. | | 
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The Uſe and Operation of a Covenant. 


The moſt frequent uſe of a covenant is to bind a man to do ſomethin 
The uſe and iz futuro, and therefore it is for the moſt part executory ; and if the 
operation of covenantor did not perform it, the covenantee may have thereupon for 
a covenant his relief an action or writ of covenant againſt the covenantor, 3 
as there is any breach of the covenant. N N 
It is a general rule in equity, that what is covenanted to be done, 
is conſidered as actually done. 3 Ath. 534. 
As this writ of covenant is therefore defined to be a writ lying where 
A writ or a man is bound by a covenant in a deed, and hath broken it; and in 
attion of co this caſe commonly the party damnified ſhall recover damages only for 
venant quid. the breach: and if he have a judgment in an action brought for one 
breach, and after the covenantor breaks the covenant again; in this 
caſe he may bring a new action, and ſo for every breach. 

But a covenant ſometimes alſo makes a tranſmutation of a X 
ty and poſſeſſion of things, as in caſe of covenant to ſtand el of 
lands to uſes. 1 | 
"EY And in caſe where one covenants that another ſhall have a piece of 

land for five years; this is a good leaſe for five years. 
And in caſe where one covenants with another, that if he pays hin 
Contract. ten pounds ſuch a day, he ſhall have all his cattle in Dale, or bi leaſe 
for years which he has of the manorof Dale ; in this caſe if he pays the 
money at the time, he ſhall have the property of the goods and of the 
leaſe for years. It is ſaid therefore, that in ſome caſes upon the writ f 
covenant, the party ſhall recover the land itſelf out of which he hu 
been ejeted. Shep. Touch. 161. apes 


Uſe. 


What ſhall be ſaid a good Covenant in 
Deed, upon which an Action of Cove- 


nant may be had, and what not. h 

| | N. 

| D 

1. In Reſpect of the Manner of making it. | 

. | nh 

A covenant, as before obſerved, may be in the affirmative, or #n the th, 


negative; and it may be executed. i. e. that a thing is done already, ot 
executory, i. e. that a thing ſhall be done hereafter ; all theſe ar: 
good ; bur'if it be a thing preſent, as if I covenant that my horſe! 

your's, this is void. Plotv. 330. 27 fl. 8. 16. 
And theſe covenants being made by a deed-poll, are as good and e 
ſeQual as when they are made by a deed indented, ſo as the party h- 
| th 


r 


the deed to ſhew ; for otherwiſe a common perſon cannot have an acti- 

on of covenant ; for it does not lie upon a verbal agreement; neither 

can it be grounded without a mſg, except it be by a ſpecial cuſtom, 
asin London. F. N. B. 145. G. 3 Co, 63. | 

Or by the cuſtom of any other place, though ſuch caſtom ſhall be 
taken ſtrictly, 1 Leon. 2. Ne | 

And there needs not in this caſe formal and orderly words as cove- 
nant, promiſe, and the like, to make a covenant on which to ground an 
action of covenant *; for a covenant may be had by any other words, 
and upon any part of an agreement in writing, in what words ſoever 
it be {et down for any thing to be or not to be done; the party to or 
with whom the promiſe or agreement is made may have the action upon 
the breach of the agreement. 1 - 

And therefore if 2 articles of agreement it 1s ſaid, that it is intended 
a fine ſball be levied, this amounts to a covenant to levy it. 2 Mod. 91. 
80 alſo in an indenture of apprenticeſhip, there are not inſerted the 
formal words of a covenant, but only an * that ſuch things 
ſhall be done by parties. 1 Roll. 519. Gilb. Covenant, 14. | 

And if theſe words be inſerted in a deed amon gf the other covenants, 
That the leſſee ſhall repair, provided always that the leſſor ſhall allow timber; 
or the leſſee ſhall ſcour the ditches, provided always that the leſſor di c 
the earth; theſe are good covenants on y ſides. 2 Co. Cromwell's 
Caſe. Dyer 57. 150. 27 H. 7. 37. 40 Ed. 3.5. 

00 if a 1470 ih ds of "a. by patent to J. S. for twenty-one 
years, and therein is inſerted this clauſe, And that the ſaid J. S. and his 
aſſigns ſhall repair the houſes when they ſhall be decayed ; this is a good 
covenant. . 

And ſo alſo it is where theſe or the like words be inſerted eneagt 
other covenants, And the leſſee ſhall pay ten ſbillings a year rent, or that 
the leſſee ſhall not lien: theſe ſhall be ſaid to be covenants, unleſs it be 
in any ſuch caſes where there is ſome other means to inforce the doing 
of a thing; as if in caſe of the rent there be a clauſe of diſtreſs, re- 
entryor nomine pane, Bret. v. Cumberland, 14 Fac. B. R. | 

And in all caſes, regularly, where the words that begin the ſentence 
; are conditional, and have the effect of a condition, and do give ano» 
in ber remedy, there they ſhall not be conſtrued to make a covenant, as 

in the caſes of condition before. 

e- And yet if words of condition and words of covenant be coupled to- 
gether in the ſame ſentence, as provided always, and it is covenanted, or 
the like; in ſuch caſes the words may be conſtrued to make a cove- 
— and a condition both. Bro. Covenant 21. 26. 2 Cromwell's Caſe, 69. 

er 57. 150, | 2 
If : 46k. takes a leaſe for life by indenture, and therein are inſerted 
| theſe words, It is provided that if the lefſee dies within fixty years, that 
au thei en bis executors and affigns 1 51 have the land until the fixty years be 

2 


E 


dy, ot | ended 
ſe are 1 1 4 8 KEY | 
zorſe h 7 


nr concurrence to the performance of a future act, 

and MW being effectual for that purpoſe. 1 Leon. 344. 1 Ch. Ca. 294. The word covenant is 

rty hay ot neceflary to make a covenant. 1 Rell Abr. 518. No particular technical words 
11 *** 7equifite towards making a covenant, 1 Bury, 290. | | 


: 
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ended, to be accounted from the date of the indenture ; though this is ho; 
a good leaſe, yet it is a good covenant. Dyer 150. Co. 155. 

Leaſe, f a man makes a leaſe for years, and warrants it to the leſſee, hi; 
heirs and aſſigns during the term, or he that has right to the land con- 
firms the eſtate of the leſſee for years with watravity ; this is not 2 

Warranty, nor in the nature of a warranty, yet it ſhall be conſtrued 3 
good covenant in law for the quiet enjoying of the thing. Bro. Cie. 
rant 38. Deſcent 50, 21 H. 7. 32. | 

If the lord grants to his tenant, that he will not diſtrain him in ſuch | 
port of his land for his rent; this ſhall be taken to be a good covenan;, 
y the word grant. Perk. 5 69. 
Vide more fully by what words an expreſs covenant may be created, 
Vin. Abrt Covenant (C) Bac. Abr. Covenant (A) Gib. chap, 2. 


2. In Respect of the Mutter or Subſlance of 11. 


A covenant to do any thing that for the ſubſtance and matter of it i 
lawful or not to do any thing that for the matter of it is unlawful, f 
ood : as, 
y; If the grantor covenants, that he is ſeiſed or poſſeſſed of a good ef- 
tate of and in the thing which he grants, and has power to grant it; 
that the grantee ſhall quietly enjoy it ; that it is and ſhall be ſree fron 
incumbrances ; that he will —_—_ further aſſurance, if need be; that i 
the grantee be evicted, he ſhall pay no rent; that the grantee ſhal 
a rent; that he ſhall diſcharge all dues, and fave _ keep hann- 
[ets the grantor ; that he ſhall not alien the thing granted, or if hed, 
that the grantor ſhall have the firſt refuſal thereof ; that he ſhall ro 
do waſte; that he ſhall have houſe-boot and hay-boot ; that the gran- 
tor or 2 ſhall repair the old houſing, or build new; that he hal 
ay and diſcharge all rents and payments iffuing out of the land; that 
— ſhall not fel] trees, if he does, that he ſhall pay to the grano 
ſo much in money for every tree; that if he fells any underwood be 
ſhall fence it; that he make an eſtate of land; that he ſhal] be quit d 
any ſuit, ſervice or payment; that he ſhall give ſufficient ſecurity v 
J. S. for one hundred pounds which he owes him; and all theſe ant 
the like covenants are good. | | 
And generally where a condition for the matter of it is good, a 0h | 
venant comprehending the ſame is good alſo. 
Againſt But if the matter required to be, or not to be done by the covenant 
Law, be ſor the ſubſtance thereof unlawful, then is the covenant void, and | 
does not bind. | | MH &F 
And therefore if one covenants to kill or rob a man or the like, 5 . 
covenant is void. LI | 
So if one covenants that he will maintain another in his ſuits, 0! 
that he will appear in inqueſts, or that he will break the peace, « 
that he will foreſtal corn, or the like; theſe covenants are void. 
So if one be tenant in. ſee-ſunple of land, and he covenants that he 
will not alien it, this covenant is void, So if a man be a tradeſun- 


and he covenants that he will not uſe or exerciſe his trade; = re 
a rain 


| 2 Parts of Deeds. 
ſtraint, if it be abſolute and continual, is void; but if it be ſub modo 


only, as that he ſhall not uſe his trade at one time, or in one city or 


town only, this covenant may be good. 

So if a man be by covenant reſtrained to ſow the land which hath 
been uſed to be ſowed, and this be either abſohute, or /#5 modo, i. e. 
that if he ſows it he ſhall pay ſo much an acre for it; theſe covenants 
have been held to be void. Sed guere how the law is now; for it ſeems 
the ſtatute of 39 Els, c. . is diſcontinued. 

This act was for the maintenance of huſbandry and tillage, but is 
not inſerted either in Hawkins, Ruffhead or Pickering's edition of the 
Statutes 3 but is contained in RaftetPs. Vide Hil. Shep. Touch. 160. 

If A. owes money to B. and B. owes money to C. and B, makes a 


letter of attorney to C to ſue A. at his own charge, and B. covenants 


with C. that he will not releaſe the debt to A. in this caſe, altho' this 
be maintenance in C. to ſue at his own charge, yet this is a good cove- 
nant, and not againſt law. 
Soalſo if a Dean and Chapter, or the like, covenant to renew a 
leaſe contrary to the meaning of the ſtature of 18 Eliz. c. 11. this is a 
ood covenant | 


And if the thing covenanted to be done be in the nature of it impoſ- Impoſſible. 


ſible, the covenant is void; as if a man covenant to go- to Rome in 
three days or the like, the covenant is void. 


is void. 

But if a man covenant to make a good eſtate of land to her in ſee- 
ſimple, or otherwiſe to find her maintenance, or to give her ſo much 
by the year ; theſe are good covenants. 1 55 . 

And generally, where the matter being a condition which makes the 
condition void, becauſe it is againſt law ; there it being in a covenant 
will make the covenant void. 

And therefore if a man on his marriage ſettles lands to himſelf for 
life, remainder to his intended wife for life, remainder to the heirs of 
his body on his wife to be begotten, and the remainder to his own 
right heirs, and in the ſame deed covenants not to ſuffer a recovery, 
that covenant will not reſtrain him; for he may afterwards, by ſuffer- 
Ing a recovery, veſt the land in himſelf in fee, and deviſe it by will; 
for by the Lord Chancellor, the covenant does not bind the land ſo as 
to defeat the will or recovery, but the covenant will bind the aſſets of 
the ſettlor. P. Mut. 104. Collins v. Plummer. 

f a leſſor covenants With his leſſee, that he ſhall and may have houſe. 


boot, hay-boor, —— c. by the aſſignment of the bailiff of the 


leflor ; this is a covenant; and yet it does not reſtrain the power 
that the leſſee has by the law to take theſe things withuut aſſignment : 
but if the leſſee covenants that he will not cut any timber or fuel with- 
our the leave, or without the aſſignment of the leſſor; this is a good 
covenant, and reſtrains him; ſor in this and ſuch like caſes the rule is, 
_— & conventio vincunt leg en. Dyer 19, 115. Shep. Touch. 163, 
164. | | 
If an obligee covenants with the obligor, that he will not ſue him 
upon the obligation, until Eaſter following; this is a good covenant ; 
but no releaſe or ſuſpenſion of the debt. Deaux v. Jefferies, „ 36, & 
37 Eliz C. B. 21 fl. 7. 23. 
O 3 +. | If 


80 if a man covenants to make a feoffment to his wife; this coveffant 


nnn. 
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If there be lord and tenant of three acres of land, (Whiteacre and 
two others) and the lord grants to the tenant by deed, and he will not 
diſtrain in Whiteacre for his rents or ſervices ; this is à good covenant, 
but does not determine the ſeigniory. Perk. 5 69. 

If one man grants a mill within his manor, and coyenants for hin 
and his heirs that there ſhall be no other mill ſet up within the manor, 
this is a good covenant. Fitz. Covenant g. 

If one makes a leaſe wherein are divers covenants to be performed 
on the part of the leſſee, and after the leſſee covenants, that if any of 
the covenants be broken, the leſſor ſhall enter upon the land demiſed, 
and hold it till the leſſee make him amends for the damage done by the 
breach of the covenant ; this is a good covenant, and that the leſſor 
may take advantage thereof accordingly. Fitz. Covenant 3, 

If a man ſeiſed of land in fee covenants to ſtand ſeiſed of it to the 
uſes, and no eftate ariſes by the covenant; yet this may be good by 
way of coyenant, and give remedy to the covenantee in an action of co- 
venant; but with this difference, if the covenant be future; as where 
one covenants with another, that in conſideration of a marriage his land; 
ſhall deſcend, remain or revert to his ſan and beir apparent, and to the | 
heirs of his body on the body of his wife; in this caſe the covenantee 
may have a writ of covenant upon the covenant for if a covenant be 

reſent, as that a man and his heirs ſhall from henceforth ſtand and be 

eized to ſuch and ſuch uſes, and the uſes will not ariſe by the law; 
in this caſe no action of covenant will lie upon this cos enant; for 
this action will never lie upon any covenant, but upon ſuch a covenant 
as is either to do a thing hereafter, or that a thing is or has heretofore 
been done, and not when it is for a thing preſent ; as when A. cove- 
nants with B. that his black harſe ſhall be for ever after the horſe d 
B. that is no good covenant to give the horſe to B. or to give him an 
action of covenant for him, but 4. may keep him ſtill notwithſtanding, 
Plow, 307, 308. 21 Hl. 18. 25 H. 8. 16, 3 

In order to create a good covenant to ſtand ſeiſed to uſes, it is nece(- 
fary that the covenantor ſhould be ſeiſed at the time of making the cv 
venant ; that the covenant ſhould be by deed, and not by parol ; that 
it ſhould contain apt words and a manifeſt intent: and that it ſhould be 
made on ſufficient conſideration, . qtherwiſe no uſe will ariſe. Vide 
Com. Dig. Covenant (G). Vin. Ar. Uſes (B a.) (Z a.) 

If ane mqrtgages upon condition to re-enter upon payment of an 

hundred pounds at a day, and the mortgagee covenants that he will not 
take the profits of the 3 until default of payment; this. is a good 
covenant, and the mortgagee therefore may not meddle with the pre- 
fits until the day gf payment come. ; 


iat fhall be ſaid a good Covenant in Law, upon which an 
Acliou of Covenant may be had, and what not. 


I one makes a leaſe ſor years of land by the words demiſe or gran. 
and i! « is not contained in the leaſe any expreſs covenant for the qui. 
et enjoying of the land; in this caſe the law doth ſupply a covenad! 
for the quiet enjoying cf it againſt the leſſor, and all that come in 7 


ay 


7 
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Ter him by title during the term; and upon this the leſlee, his execu- 
— — — aſſigns, may r an action of covenant, if he 
be diſturbed; but where there is an expreſs covenant in the deed for 
the quiet enjoying of the land, there the law will not make this impli- | 
ed covenant. Expreſſum facit ceſſare tacitum. 1 
And therefore this is not like the caſe where a man makes a leaſe for 3 | 
life by the words of dedi & conceſſi. or makes a leaſe for life by other rant). | 
— reſerving rent (in which caſe the law creates a warranty ; | 
all men during : & life of the leſſor ) for if in theſe caſes there be an 
expreſs warranty in the deed, yet this does not take away nor ualify 
the implied warranty; but the leſſee may make uſe of which of them | 
he will, if he be ouſted or evicted by one that has an elder title, 4 Co. _ 
80. Co. 17. : 4 N AN 
Vide farther as to covenants created by implication of law, and | 
in what caſes an action of covenant may be had thereon, Vin. Mr. Co- 
venant (G). Com. Dig. Covenant (A 4.) Guarranty (A). Bac. Abr. 
Covenant (B). A bee: 
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io fhall or may have Advantage of a Covenant in | Deed or 
Law, and bring a Writ of Covenant upon the Breach of it 


Gr noi. 


Any one who is -" to the deed to whom a covenant is made may party to the 
take advantage of it, but not a ſtranger ; ſor if A. covenants with B. azed not a 
to do an act to C. who is no party to the deed, and he does it not, B. ſtranger. 
and not C. muſt ſue him upon this breach. NA | 
There are ſome covenants, of which none ſhall have advantage but 1 
the party or his heirs. 42 Ed. 3, 4. Roll. Abr. 520. 6 Vin. 390. 4s 8 
Such as are knit to the eſtate; ſecus of covenants in groſs. Palm. 
558. | 
If a breach be made in the time of the covenantee, the action ſhall Executor. 
be brought by his executor though the covenant was with him, 
his heirs and aſſigns only. Vent. 175, 176. 2 Lev. 26. 2 Keb. 831. 
8 of inheritance ſhall deſcend to the heir, And. 55. Palm. Heir. 
559. | a 
As if an Abbot covenants, and has uſed time out of mind to ſing in 
the manor of B. for him and his ſervants, his heirs ſhall have advan- 
tage of this covenant, if B. does not alien. Roll. Abr. 5 20. 6 Vin. 


If an Abbot and convent covenant to ſing for the covenantee and his 
heirs in ſuch a chapel, his heirs at all times ſhall have a writ of cove- 
nant for the not doing thereof. 5 Co. 18. Rell. Abr. 520. 6 Vin. 00. 

If a man leaſes for years, and the leſſee covenants with the leſſor, 
his executors and adminiſtrators, to 1+ pair, and leave it in good repair 
at the end of the term, and the leſſor dies, £c. his heirs may have an 
action upon this covenant ; for this is a covenant that runs with the 
land, and ſhall go to the heir, though he is not named ; and it appears 
that he was intended to continue after the death of the leſſor, inaſinuch 
4 dis executors, Ic. are named. 2 Lev. 92. : , 

| l 
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"If a ſeoffment be made in fee, and the feoffor coverants to warrant 


heir of the feoffee ſhall take advamage ; as if A. covenants with B. and 
his heirs to enſeoff H. and his heirs of land, and B dies before it be 
done, in this caſe his heirs ſhall rake advantage thereof. | 
And where the covenant relates to the inheritance, and is ſuch as run; 
with the land, though the covenant be with the leſſor, his executors 
and adminiftrators, without naming the heir, yet the heir ſhall have an 
action of coverant for breach. 2 Lev. 92. Lougher v. Williams. 
And if A B and C. have lands in coparcerary, and they purchaſe 
other lands in fee, and they covenant each to other, his heirs and aſſigns, 
to make ſuch conveyance to the heir of him that ſhall firſt die of a third 
part, as he ſhall deviſe ; in this caſe the heir, not the executor, ſhall 
rake advantage of the covenant. Dyer 338. | 
Executors Executors and adminiftrators ſhall take advantage of inherent co- 
and admini venants, although they be not named; and therefore, 


or adminiſtrators, and if it be not done, the executors or adminiſtra- 
tors of B may have an action of covenant for not doing of it; as if 
one covenants with J. . to pay him money at Michaelmas, and doe; 
rot ſay to his executors, Cc. and he dies before the time; in this caſe 
his executor cr adminiſtrator ſhall take advantage of the covenant, and 
may recover the money. 5 (. 17. F. V. B. 145 H. Dyer 112 271. 

Orantees, Grantees of reyerſions Prat have the like advantage againſt farmers 

lellees. (by action only) ſor any covenant or agreement contained in their leaſe, 
as the leſſore, their heirs or ſucceſſors might. 

And fo alſo ſhall leſſees againſt grantces of reverſions (recoveries in 
value excepted) by the ſtatute of 32 Hl. 8. c. 34. And herein a differ- 
ence is taken between covenants that are inherent, and covenants that 

are collateral ; for the coverants whereof grantees by this ſtatute ſhall 
take advantage, are inherent covenants, i. e. ſuch covenants as concern 
the thing granted, and tend to the ſupportation of it; as where a leſſee 
for life or years covenants with his leſſor and his heirs to keep the houſes 
demiſed in good reparations, or the like, and after the leſſor grants 
away the reverſion of all or part of the houſes to J. S. in this cafe J. . 
ſhall take advantage for any breach of the covenant in his time the re- 
verſion was granted, 
zut if the es covenants with his leſſor and his heirs to pay him a 
ſum of money, or make him a feoffment, or ihe like, and then the leſſor 
doth grant the reverſion to J. & in this caſe J. S. ſhall take advantage 
of the covenant, Vide C3. 18. | 
The operation of the ſtatute of 32 H. 8. c. 34. (which forms a ma- 
terial part of the doQtrine of cavenant+) and to what perſons it extends, 
is clearly explained and weil ſupported by authorities in Bac, Avr. Cu- 
wvenant (E 6.) and Vin. Ar. Covenant (K ;) 
| Aſſignee. If a man leaſes land to another, by indenture, this covenant in law, 
: created by the word demiſe, ſhall go to the aſſignee of the term, and 
he ſhall have advantage of it. Ro“. Abr. 521. 6 Min. 291. 
if one by indenture leaſes a houſe for forty years, and the leſſee co- 
venants with the leſſor, that he will ſufficiently repair the houſe during 
the term. and the leſtor may enter erery year to ſee if the repairs are 
done, and if upon view. of the leſſor it was repaired according to the 
| agree- 


the land, or otherwiſe, to the feoffee and his heirs; in this cafe the 


trators. If A. covenants to do a thing to B. and does not name his executor; 
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agreements, that then the leſſee ſhall hold the houſe for forty years af- 
ter the firſt term ended, and the leſſee grants to another totum intereſſe, 
jerminum & terminos ques tunc bhabuit in tenementis, and after the firſt term 
ends, the aſſignee ſhall not take benefit of this agreement. W en 
in Hern Caſe, Trin. 3 Eliz. (Moor 27. pl. 83.) Three judges againſt C/ 
un, who held, That the poſſibility was inherent to the land and term; 
but the three Judges held the contrary, and that the words would not 


carry the poſſibility to the aſſignee, ſo that there was a ſeparation be- 


tween the term and the poſſibility, and by conſequence the poſſibility 


(vide Moor 159 pl. 300.) was determined, for that it could not ſtand 
in groſs: and by all the Judges, That the want of the word affexs 
upon the creation of the covenant was immaterial ; for if the poſſibi- 
lity was inherent, it would paſs however. | 

If leſſee ſor years covenants to leave the houſes in good repair at the 


end of the term, and the leſſor grants his reverſion to another: though 


this covenant is not to be performed during the term, yet for a breach 
thereof the grantee of the reverſion may bring an action, and there 
cannot be a more apt covenant to run with the land. And the cove- 
nant was —_—_— broken upon the determination of the term. Co. 
Eliz. 509. 600. 617. Goulſ. 175, 176. IN 

So where the leſſors covenant to make a new leaſe at the end of the 
term, and the leſſor grants over his reverſion, &c. Moor 150. And. 
82, 83. ; | 

If 4 leaſes lands to B. for two hundred years, and A. by the ſame 
deed covenants for himſelf, his heirs and aſſigns, with B. his executors 
and aſſigns, that if B. is diſturbed for reſpite of homage, or inforced 
to pay any charge of iſſues loſt, that he ſhall with-hold ſo much of the 


rent as he ſhall be inforced to pay; and A. grants his reverſion to C. 


and h. aſſigns the term to D. D. may take benefit of this covenant againſt 
C ſor it runs with the land; and in an action for the rent, D. may plead 
it in bar, Co. Car. 137. 3 

A. made a leaſe for years of lands in Ireland, and the leſſee cove- 
nanted to pay the rent in London: A. aſſigned his reverſion, and the 
aſſignee brought covenant in London for the rent. The defendant plead- 
ed to the juriſdiction, that the lands lay in Ireland; and on demurrer 
the plea held ood; for this is a local covenant, and adheres to the 
lapd. The leflor could not have maintained this action here, and the 
aſſignee has it in the ſame plight the leſſor had it. Salk. 80. jl. 1. 3 
Med. 136. Show. 191. Carib. 182, | 

If A by deed enſeoffs B. of certain lands, reſerving rent, fealry and 
ſuit of court, and by the ſame deed grants, that if the ſeoffee ſhall be 
(ſtrained, vexed or charged for other rents or ſervices, then he mav 
enter and diſtrain for his amends in other lands : this is annexed to the 
eſtate of land, and ſhall go With it to every aſſignee. Mer 195. 


I.. 331. * x 
if A. leaſes an houſe to B. for years who covenants to repair, an 
that A his heirs and aſſigns, may at all times enter, and ſec in what 
plight the ſame is; and if upon ſuch view any default ſhall be found 
in the not repairing, and thereof warning ſhall be given to B his exe- 
curors, fc, then within four months after ſuch warning ſuch default 
ſn21] be amended ; and after the houſe, in deſault of B. becomes ruin- 
bus, and A. grants a reverſion to C. who, upon vie of the houſe, gives 
warning 
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upon requeſt, for the better ſettlement of the land, Cc. and after B, 


Aſſignee of 
Atignce, 


And therefore of theſe aſſignees in deed and in law, aſſignees of af- 


warning to B. of the default, fc. If it is not repaired, C. may have 
an action againſt B. as aſſignee of A. tho the houſe became ruinous be. 
fore C. was intitled to the reverſion ; for the action is not founded upon 
the ruinous eſtate of the houſe, but for not repairing within the time 
appointed by the covenant. Leon. 62. Moor 242. 3 5 
But an aſſignee ſhall not have an action upon a breach of covenant be. 
fore his time. Cro. EI x. 863. 3 Leon. 51. 2 Vent. 278. 
Yet he may upon a breach after his time, though his eſtate is deter - 
mined. Roll. Rep. Bo. Owen. 152. 2 Bulſt. 281. 3 
A prior covenants with B. to ſing in a chapel in his manor of D. ſor 
him and his ſervants, (in fee, as it ſeems to be intended) the aſſignee 
of the manor ſhall have covenant for a default. 43 Ed. 3. 3.6. 5 
Co. 17. b. becauſe it is annexed to the manor. 2 H. 4. 6. 6. | 
But if the covenant be to ſing in the chapel of a ſtranger, the aſſg - 
nee ſhall not have covenant. 2 H. 4.6. 5 Co. 18. Co. Lit. 385. 4 
Upon equality of partition, if one coparcener covenants to quit the 
other and ter heir of ſuit, the aſſignee of the land ſhall have benefit of 
this covenant. 42 Ed. 3. 3. 6. 5 Co. 18. G. Lit. 384. b. 385. 4. 
If 4. ſeiſed of lands in fee, conveys it by deed intended to B. and 
covenants with B. his heirs and afligns, to make any other aſſurance, 


conveys it to C. who conveys it to D. and after D. requires A. to make 
another afurance according to the covenant, and he refuſes, D. ſhall 
have an action of covenant in this caſe againſt A by the common lay, 
as aſſignee to B. Roll. Abr. 5 51. 6 Vin. 392. | 

Regularly, every aſſignee of the land or thing demiſed ſhall take ad- 
vantage of inherent covenants ; as if a covenant be to have eſtovers to 
burn in the houſe demiſed, or to have timber to repair; or if the c- 
venant be, that the leſſor or leſſee ſhall repair; or the like. 


and of exe- ſignees in infinitum ſhall take advantage, and aſſignees of executors or 


cutors, &c. 
tenants by 
Ratute-ſta- 


adminiſtrators, tenants by ſtatute or elegi, or aſter a ſale upon a fieri f- 
cias, a huſband in the right of his wiſe ; any of theſe, and any other that 


ple or elegit, ſhall come lawfully to a term unto which ſuch a covenant is incident, 


&c. huſ- 


If a leaſe for years be made to J. S. by the words demiſe or grant, and 
the leſſee aſſigns this over to J. D. in this caſe J. D. may take advar- 
tage of the covenant in law, and bring an action againſt the leſſot, 
if he be diſturbed. 4 Co. 80. Dyer. 257. Fitz. Covenant 30. 

If a leaſe for years be made of land, and the leffor covenants with 
the leſſee and his aſſigns to do or not to do ſomething ; in this caſe an 
aſſignee by word, or an aſſignee by deed, may take advantage of ths 
covenant. 3 Co. 63. F. NV. B. 145. 

If two coparceners make partition of land, and one of them cove- 
nants with the other to acquit her and her heirs of a ſuit that iſſued out 
of the land, and the covenantee aliens her part to a ſtranger ; in thi 
caſe the alienee ſhall have the ſame advantage for acquittal of the land 
as the covenantee had. 

So if A. be ſeiſed of the manor of B whereof a chapel is parcel, and 
a prior, with the conſent of his convent, had covenanted with A. and 
his heirs, lords of the manor, to celebrate divine ſervice in the chape|; 
and after A. had fold the manor ; in this caſe the vendee or aſſignee . 

the 


altho' he be not named, yet he 7 take advantage of it. 5 Co. 17. 


„ 
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then manor ſhould have had the ſame, advantage of the covenant the 
vendor had. But if the lord had ſold the chapel, the aſſignee of the 


chapel ſhould not have advantage of the covenant. And if the cove- 


nant be to " divine ſervice in the chapel of a ſtranger ; in this caſe 
the aſſignee of the manor in which the chapel is ſhall take advantage of 
the covenant. Co. Lit. 385. 


Co 23. 18. | 
If a leaſe be made of land to a 24 and wife for years, and the Huſband and 


leſſor enters upon the land and puts them both out, or the one of them wie. 


after the death of the other ; in this caſe both of them whilſt they both 
live, and the ſurvivor after the death of one of them, may have this 
action of covenant upon the covenant in law 

So if a wardſhip be granted to a woman by deed, and ſhe takes a huſ- 
band, and dies, 


law made by the word grant, if he be diſturbed. So if one by the words 


demiſe or grant leaſes land to a woman-ſole for years, who takes a huſ- 


band, and dies; in this caſe if the huſband be diſturbed he ſhall take 
advantage of this covenant in law. 5 Co. 17. Dyer 257. 47 Ed 3. 12. 


By Stat. 32. H. 8. c. 34, after reciting, © That whereas divers had y,ygh 
« leaſed manors, c. or other hereditaments, for life (a) or lives, or Styl 3 
« years, by writing, containing certain conditions, covenants and Mod. 192. 
« agreements, as well as on the other part of the leſſees and grantees, * 


« their executors and aſſigns, as on the part of the leſſors and grantors, 


© reaſon whereof all grantees of reverſions, and all grantees and pa- 
* tentees of the King of abbey lands, could have no entry or action 
for any breach, c. it is enacted, That all perſons, bodies politick, 
* their heirs, ſucceſſors and aſſigns, which have or ſhall have any 
grant of. our ſaid lord (5) the King, of any lordſhip, Cc. rents, 
* tithes, portions, or other hereditaments, or any reverſion thereof, 
* which belonged to the monaſteries, c or which belonged to any 


* other perſon, c. and alſo all other perſons, being (c) grantees or (4) 


8 be (e) to or by our ſaid Lord the King, or to or by any other 
perſon or perſons, and the heirs, executors, ſucceſſors and aſſigns, of 
every of them, (/) ſhall and may have (g) like advantage, by en- 
© try, for non-payment of rent, or for doing waſte or (h) other for- 
" feiture ; and the ſame remedy by (i) action only for not performin 
other conditions, covenants and agreements contained in the faid 
* leaſes, againſt the leſſees and grantees, their executors, adminiſtra- 
tors and aſſigns, as the (Y) leſſors and grantors, their heirs or ſuc- 
* ceſfors, ought, ſhould or might have hat at any time or times, Cc. 
And by the ſame act it js enacted, That all farmers, leſſees and 
* grantees of lordſhips, Ec. rents, tithes, portions or other heredita- 
ments, for years, lite or lives, their executors, adminiſtrators and (/) 
* aſſigns, ſhall and may have like action and remedy againſt all perſons, 
K A their heirs, ſucceſſors and aſſigns, which by grant 
* of the King, or other perſons, ſhall have the reverſion of the ſams 
* lordſhips, tc. ſo letten, or any part thereof, for any condition, co- 
* venant or agreement contained in their leaſes, as the leſſees, or any 
of them, might and ſhould have had againſt the leſſors and grantors, 
* their heirs and ſucceſſors ; recovery in value, by reaſon of any war- 
ranty in deed or law, only excepted, 
(a) It 


e huſband ſhall have advantage of this covenant in 


how. 284. 
Salk. 185. 
r | Vent. 10. 
their heirs and ſucceſſors : and whereas by the common law, no ſtran- Sid. 


ger to any condition or covenant could take advantage thereof, by 
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(a) It extends not to pits in tail. Co Lit. 215. a. Cre. Elis. 863. 


(4) It extends to his ſucceſſors, though not named. G. Lit, 215; a, 


(e) It extends to grantees of part of the eſtate of the reverſion, c. 
Co Lit. 215.4. Godb. 162. Roll. Rep. 80. Owen. 151, 252. 2 Bulf, 


281. But not to grantees, Oc. of the reverſion in part of the land. 
Co. Lit. 215. a. Co. Eliz. 833. Mor. 98. pl. 241. Nor to grantee; 

fine till attornment, for it muſt be intended of ſuch only as have had 
all ceremonies by law requiſite, Co. 215. a 5 C9. 112, 113. Hy, 
178. It extends to him that comes in by limitation of an uſe, though in 
te pot; for coming in by the act and limitation of the party, he is 2 
tufficient grantee, We. within the ſtatute. Co. Lit. 215. a. b. Moor gb. 
Þ!. 241. 4 Leon. 27, 29. But it does not extend to ſuch as come in 
merely by act in law, as the lord upon an eſcheat, alienation in mort- 
main, Cc. Co. Lit. 215. b. Nor to him that is in of another eſtate. 
Maor 876. #. 1228. —If a copyholder by licence of the |. rd leaſes 
for years, Ic. and after ſurrenders the reverſion to the uſe of another 
in fee, who is admitted, yet he is not a grantee, Fc. within the 2d. 
for he is not privy to the [eafe made by the copyholder, nor in by him, 
but may plead a grant of his eſtate immediately from the lord. Yet. 
222. Cro. fac. 205. & wite Cro. Car. 25. 44. Hob. 178. But in; 
Lev. 326. it is adjudged, that ſuch ſurrenderee may have an action of 
covenant bv this act. 

(4) Leſſee for twenty years leaſes for ten years, and his leflee cove- 
nants, Oc. and the firſt leflee grants his reverſion ; this grantee is a ſuſ- 
6cient aſſignee within the ſtatute Moor 525. pl. 69g. Cre. Eliz. 649 
599. 617. Moor. 527. pl. 606. Gonlſ. 175. & wide Godb.. 161, 162. 

(e) Though after breach and before the action brought their eſtate 
dete mines. Noll. Rep. 80. Oven 151. 2 Built. 281. 

(f) Whether this does not imply that the grantor ſhall not; dubitatur, 
3 Lev, 155. & wide Sid. 402. 

(e) But he ſha!l not take advantage of a condition, before he hi 
given notice to the leſſee. Co. Lir. 215. 5 Co, 113.6. Secus of a co- 
venant. G-. 262. Cro. Jac 496. Pride. 130. | 

% Viz By force of a condition incident to the reverſion, as rent; 
or for the benefit of the eſlare, as for doing waſte, not keeping houſe 
in repair, fc. and not for the payment of any ſum in grols, dehvery 
of corn, c. ſo as other forieiture ſhall be taken for other forfeitures 
Ike to theſe examples, wiz. Payment of rent, and not doing waſte, 
which are for the benefit of the reverſion. Co. Lit. 215. b. & wide 5 
OG. 18. Moor 159. 243. %. 382. 876. pl. 1228. Owen 41 And 8: 
8 3. T. Raym 250. Saund1. 159. So if the proviſo be to enter for non 
payment af a rent or groſs ſum by way of fine, the grantee of the rever- 
fion ſhall not take advantage of it, fer the condition cannot be appor- 
tioned Sl. 316. 

(i) The privity of action is transferred, and it may be brought inthe 
county where the covenant was made though the lands lie in another. 
Saurd. 237. Sid. 401. Lev. 259. Vent. 10. & wide 3 Mod. 338. 

(!) Therefore if the conuſee of the reverſion, beſore attornmen!, 
bargains and ſells to another., to whom the leſſee attorns, the bargainet 
may, Fe. thongh his bargainor could not. 8 Co. 113. 4. —A.& 
viſes to B. ſor years, rendering rent, upon condition to re-enter ſor non. 
payment, and alter deviſes the reverſion in ſee to another, and 7 


iſes 


* 
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the deviſee =_ take advantage of the condition, though there was 
1 


never any reve 


on, c. in the deviſor. 2 Leon. 33. 
(/) Bu! if the leſſee for thirty years leaſes to another ſor ten years, 


he is no aſſignee within the ſtatute, for he is not tenant to the fiſt leſſor. 
Moor 93. pl. 230. 7 | 


IV ho fhall be bound and charged by a Covenant, and azainft 
whom a Writ of Covenant lies, and where, or not. 


Regularly, all thoſe who ſeal and deliver the deed, and are named pute, 


and bound by the expreſs words of the covenant, whether the cove- Heirs, exe- 


nant be collateral or inherent, are bound by the covenant contained in cutors, at- 
the deed; and therefore if heirs, executors, adminiſtrators or aſſigns, miar 
be named in the covenant, for the moſt part they are bound by the co—-— 
venant ; and in caſes of inherent covenants alſo, where a man covenants 
for himſelf only, and does not name his executors and adminiftrators,-or 
either of them, they are bound and may be charged by the eovenant 
notwithſtanding. | 

And in ſome caſes the law is ſo alſo for collateral covenants, and in 
moſt caſes of inherent covenants that tend to the ſupport of the thing 

ranted ; (in reſpect of which it is preſumed the leffor took the leſſee 
br the land) ſuch as have the land, although they be neither executors 
nor adminiſtrators, or either of them, but aſſignees, Ic. they ſhall be Aſſignees. 
fg by the covenant though they be not named, for theſe covenants 
are ſaid to run with the land. 5 Co. 16, 17, 18. | 

Ifa man covenants for him and his heirs to do any thing whatſoever; Han. 
hereby his heirs are bound. 

But the heir is only chargeable ſo far as he has. eis by deſcent from 
his an ceſtor ſufficient to anſwer the charge. 1 P. Wms. 777. Finch 
Rep. 86. | . 

But except the heirs be bound by the deed by expreſs name, an heir 
ſhall ſcarcely be bound or charged 1n any caſe by a deed. 

And therefore it is, that if the leſſee ſor years be ouſted by any other 
but the heir himſelf, no action of covenant will he againſt the heir, un- 
leſs there be an expreſs covenant wherein and whereby the leſſor and 
his heirs are bound ; but if he be onſted by the heir himſelf, it ſeems 
an action of covenant will lie againſt him; and yet if he be ouſted by an 
elder title from the leſſor, contra; for in this caſe the heir ſhall not be 
charged. 5 Co. 17. Bro. Covenant 38. 32 Hl. 6. 32. Dyer 257. Fits. 
Covenant 31. | 

In every caſe where the teſtator is bound by a covenant, the executor , 
ſhall be bound by it, if it be not determined by his death, viz. where 
iwas to be performed by the perſon of ihe teſtator, the executor cannot 
ou it. Cro. Eliz. 553. Dyer 14 pl. 69. 48 Ed. 3. 2.& vide 2 
Hod. 268. bt | 

If A. be tenant for life, the remainder to B. in fee, and A. by inden- 
ture demiſes, &c. to C. for fifteen years, and after A dies, and B. enters 
upon C. yet C ſhall have no action of covenant againſt the executors of 


A. or the covenant was but during the term; which determined ” ne 
cat 
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death of the tenant for life. And. 12. adjudged. And in Dyer 257. the 
ſame point is adjudged by three Judges againſt one, who differed 
from the others, becauſe the leaſe was by indenture, which is a mat- 
ter of concluſion ; but if it had been by deed-poll, he agreed with the 
reſt. Puere diverſitatem. And in Brownl.-22. the ſame point is adjudged. 

So if tenant in tail demiſes, and dies without iſſue, And. 12, 
179. Cre. Eliz. 57. vide Lit. Rep 334. i 

So if the leſſee had granted, bargained and ſold all his eſtate to 2. 
nother, admitting that by theſe words a warranty was implied, yet 
it determines with the eſtate. C/. Eliz. 157. 

If a man covenants that A. ſhall ſerve B. as an apprentice for ſeven 
years and dies; if A. departs within the term, a writ of covenant lie; 
againſt the executor of the covenantor, without naming. Roll. Abr. 519. 
6 Vin. 382. ; 

Fxecutor, If a — covenants for himſelf only to pay money, build a houſe, or 


— quiet enjoying, or the like, and he does not ſay in the covenant, hi, 
| 6. 


executors, adminiſtrators, &c. yet hereby his executors and adminiſtrator; 
are bound and ſhall be charged. | 

But upon a covenant implied, an action of covenant will not lie 2. 
gainſt an executor. Moor 74. Swan v. Scarles. 

And if a leſſee for years covenants for himſelf to repair the houſes de- 
miſed, omitting other words; he is bound to repair only during his life, 
and the execntors or adminiſtrators are not bound. Vide caſe of Tilng 
v. Norris, 1 Ld. Raym. 533. | 

So if a leſſor covenants for himſelf only to diſcharge the leſſee of al 
quit-rents out of the land ; this covenant is only perſonal, and ſhall 
bind the covenantor only during his life. 

But if in theſe caſes the words during the term be added in the co- 
venant, as if a leſſee covenants for himſelf to repair the houſes during 
the term; in theſe caſes the executors and adminiſtrators alſo will be 
charged aſter his death. 10 H. 7. 10. Dy. 19, 14. Bro. Covenant 50. 
Dy. 114. Gilb. Covenants 331. | - 

If a leſſee be ouſted by one that has title, an action of covenant will 
lie for this ouſter — the executor or adminiſtrator, upon the co- 
venant in law, if he were put out in the life-time of the leffor, and not 
otherwiſe ; for if tenant for Tife, by the words demiſe or grant, male: 
a leaſe for years, and dies, and after he in the remainder enters, and 
puts out the leſſee for years; in this caſe he cannot upon this co- 
venant in law charge the executors or adminiſtrators of the leſſor ; but 
upon expreſs covenant for quiet enjoying he may. Dy. 257. 

Vide further, in what caſes the heir or executors ſhall be bound by 
expreſs covenant of the teſtator. without naming them, and when a 
action will lie againſt them. Vin. Abr. Covenant, (D). Gilb. Cove 
nants 327. Com. D g. Covenant (C). Bac. Abr. Covenant (E) | 
Aſignees or In ſome caſes an aſſignee ſhall be charged though he be not named, 
Grantees and in ſome caſes he ſhall not be — though he be named, and in 
ſome caſes he ſhall be charged when he is not named; as when the co 
venant extends to a thing in . parcel of the demiſe, there the thing 
to be done is appurtenant quodammodo annexed to the thing, and 
ſhall bind the — though he be not expreſsly named; as a covenan 
to repair, c. But if the covenant be annexed to a thing not in . 
beſore, but de nove to be erected on the thing; as to ſet up a ner 
houſe, or the like; in this caſe it will not bind the aſſignee; unſeß 
they be named in the covenant. * 
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And if the covenant be to do a thing merely collateral ; in that caſe 
it will bind the aſſignees although they be named expreſsly. | 

Mere collateral covenants that run with the land, that is, which ex- 
tend to ſomething in eſſe, parcel of the demiſe, and affect the eſtate, 
lie between all thoſe who are privy in tenure or contract, though nar 
named like debt for rent at common law ; and the reaſon is, becauſe 
uſually the rent is more or leſs accordingly, et qui ſentit commodum ſen- 
tire debet et onus. $0 a collateral covenant to be done upon the land, as 
to build de novo, ſhall bind the aſſignee by expreſs words, becauſe he 
is to have the benefit of it. Treatiſe of Equity 39. Vide the points re- 
ſolved in Spencer's Caſe, 5 Co. 16. Mo. 399. Cro. Eliz. 457. Roll 
Abr. Covenant (L.) | 

Alſo when a contract is onal only, and a man binds himſelf and 
his aſſigns ; his aſſigns ſhall not be bound hereby; as if one demiſes 
ſheep or other ſtock of cattle, or any other perſonal goods for any 
ume; and the leſſee covenants for him and his aſſigns, at the end of 
the term, to deliver them in as good plight as they were at the time of 
the demiſe, or ſuch a price for them, and the leſſee aſſigns them; in 
this caſe the covenant will not bind the * but the executors and 
adminiſtrators of the firſt leſſee are bound hereby. 


So if one demiſes a houſe and land with a ſtock, or ſum of mone Executors. 


for years, rendering rent, and the leſſee covenants for him and his aſ- 
 ſignees to deliver the money at the end of the term; in this caſe an aſ- 
ſignee ſhall not be bound by this covenant, as the executors and admi- 
niſtrators of the leſſee ſhall. 5 Co. 16. | 


If a leſſee covenants to repair the houſes demiſed, or to diſcharge Aſſignees. 


the leſſor de omnibus oneribus circa terram, or the like; in theſe caſes 
and ſuch like, although aſſignees be not named in the covenant, yet aſ- 
ſignees, and aſſignees of — in infinitum, and all others that ſhall 
come to the land by the act of law, or by the act of the parties, ſhall 
be bound and charged by the covenant. 5 Co. 17. Dyer 27, Bro. 
Deſcent 50. 

If a leſſee covenants for him and his aſſigns to build a new houſe up- 
on the land demiſed within ſeven years, and the leſſee aſſigns it over; 
in this caſe the aſſignee is chargeable. ES | 

If the aſſignment is made within ſeven years, but not otherwiſe. 
Leſſee covenanted for him and his aſſigns to rebuild and finiſh a houſe 
within ſuch a time, and after the time expired, the leſſee aſſigned 
over the premiſes, the houſe not being built and finiſhed according to 
the covenant. The covenant ſhall not bind the aſlignee, bores it 
was broke before the aſſignment ; aliter if broke after; as if the leſſee 
had aſſigned before the term expired. Per Holt. Ch. Juſt. 1 Salk 199. 
S. P. 3 Bur. Rep. 1271. 

If a man covenants for him and his aſſigns to make a ſeoffment, obli- 
gation, or the like ; in this caſe the aſſignee ſhall not be charged, al- 
though be be named. 

And if the leſſee covenants for himſelf, or for himſelf, his execu- 
tors and adminiſtrators only, to build a new houſe upon the land de- 
iniſed, and the leſſee aſſigns over the land; in this caſe the aſſignee is 
not bound by this covenant. 5 Co. 17. 

If a leaſe be made rendering rent, and if it be in arrear, that the 
leſſee, his executors and aſſigns, ſhall forfeit three ſhillings and four 

| | pence 
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pence nomine-pænæ, and the leſſee aſſigns the term; in this caſe the 
aſſignee ſhall be charged with the nomine-pzne. Thin v. Cholmeley, 
6 Eliz. C. B. | | 
. If a man leaſes for years, and the leſſee covenants in this manner; 
Aﬀignee proviſo ſemper & pred” J. the leſſee does covenant that he will repair, 
without na- maintain and ſuſtain the houſes upon the premiſes, ad omnia tempora 
ming. neceſſaria, during all the ſaid term; and after the leſſee aſſigns over 
the term: the aſſignee ſhall be bound by this covenant to repair the 
houſes dyring the fe of the firſt leſſee, though the aſſignee be not 
named ; becauſe the covenant runs with the land, being made for the 
maintenance of a thing in eſſe at the time of the leaſe made. Noll. Abr. 
521. GVin. 403. Cro. Elz. 427, 552, 553. Moor 399. 5 Co. 24. 
When a covenant extends to a thing in efſe, parcel of the demiſe, it 
is quaſi annexed to the thing demiſe and runs with the land, and 
ſhall bind the aſſignee, though not expreſsly named. 5 Co. 16 5 
Vide Godb. 270. 
But the aſſignee ſhall not be charged in a writ of covenant for any 
breach after the death of the firſt leſſee, inaſmuch as it is perſonal to 
the leſſee himſelf. bid. 

If A. leaſes for years to B. and B. ſor himſelf, his executors and ad. 
miniſtrators, covenants with A. to build a wall upon part of the land 
demiſed, and after B. aſſigns: the aſſignee is not bound by this cove- 
nant ; for the law will not annex the covenant to a thing not in eſe. 

Co. 15. | 
: But if B. had covenanted for him and his aſſigns to buiil a wall, Ofc, 
this would have bound the aſſignee, becauſe it i to be done upon the 
land, and the aſſignee is to have the benefit thereof. id 

And if a leſſee covenants for him and his aſſigns to build in ſuch x 
time, and after the time expired he aſſigns, it ſhall not bind the aſliz- 
nee, becauſe broke before the aſſignment ; aliter if broke after. Sal ? 
199. pl. 6. | 

"But though the covenant be for him and his _— yet if thing tobe 
done be merely collateral, and no way concerns the thing demiſed, the WW} 
covenant ſhall not bind the aſſignee ; as if it be to build an houſe upon 
other land of the leſſor, or pay a collateral ſum. 5 Co. 15. Cro. Ju, . 


nm 
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But if a man demiſes ſheep, or other perſonal things, for a certain 
time, and the leſſee covenants for him and his aſſigns, at the end of ſr 
the term, to deliver ſuch ſheep, Fc. or the price of them, and the ſer 
leſſee aſſigns them over; the aſſignee ſhall not be bound by the covenant, 


for it is but a perſonal contract, and there is not ſuch privity as be. 
tween leſſor and leſſee of land and his aſſigns. 5 Co. 16. h. 17. a. 

So if a man leaſes lands for years, with a ſtock of cattle, and the lel- Ne. 
ſee for him and his afſigns covenants to deliver the ſtock at the end 0 0 


the term. 5 C. 17. a. | It 

If leſſee for years, for himſelf, his executors and adminiſtrators, co- Wl 4 
ven ints with his leſſor to leave fifteen acres every year ſor paſture, % Wt 
gue cultura, and after the leſſee aſſigns : the aſſignee, though not named, Wna 
muſt perform the covenant, becauſe it is for the benefit of the eſtate, II 
according o the nature of the ſoil ; but a collateral covenant, as % op, 
build de node, Cc. ſhall not bind him unleſs named. Cro. Fac. 125. 1 phe 
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I A. demiſes to B. ſeveral parcels of land, and the leſſee covenants Where co- 


ſor him and his afligns 79 repair, &c. and after the leſſor aſſigns to D. 
all his eſtate, in parcel of the land demiſed; and after D. does not re- 
pair that to him aſſigned: the leſſor may have an action of covenant 
againſt the aſſignee. Noll. Abr. 522. 6 Vin. 411. Becauſe this cove- 
nant is deviſible, and follows the land with which the defendant is 


245. | | 

55 if the leſſor had granted the reverſion of part to one, and of o- 
ther part to another, they might have brought an action of covenant, 
(Lev. 109. Sid. 157 T. Raym. 80.) againſt aſſignee of Jeflee for years, 
who was adminiftrator ; and held good. Salk. zog. 


aſſigns to pay the rent ſo long as he and they ſhall have the poſſeſſion of 


again him for rent behind after the expiration of the term; ſor tho? 
he is not an aſſignee ſtrictly according to the rules of the law, yet he 
hall be accounted ſuch an aſſignee as to perform the coyenants. SH“. 


If a man leaſes for years, rendering rent, and the leſſee covenants 
or him and his aſſigns to repair the houſe during the term, after the 
eſſce aſſigns over the term, and the leſſor accepts the rent from the aſ- 
ignee, and after the covenant is broke: notwithſtanding the acceptance 
pf the rent from the aflignee, yet an action of covenant lies againſt the 
rit leſſee, for the leſſee has covenanted expreſsly for him and his aſ- 
gas; and this perſonal covenant cannot be transferred by the accep- 
ance of rent, Roll. Abr. 522. 6 Vin. 412. | 
If a lefſee covenants that he and his ens will repair the houſe de- 
niſed, and the leſſee grants over his term, and the aſſignee does not 
epair it: an action of covenant lies either againſt the aſſignee at com- 
on law, becauſe this covenant runs with the land, or it lies againſt 
he leſſee, at the election of the lefſor. id & Jones 223. 
He may charge both, but execution ſhall be only againſt one of 
hem; for if he takes both in execution, he who is laſt taken may have 
audita querela, Cro. Jac, 523. 


ain If A. leaſes to B. rendering rent, and B. covenants to pay it, and af- | 


of Wir B. afligns to C. and A. grants the reverſion to D. and P. after ac- 


the WWepts rent from C. yet for non-payment at another day, D. way have 


ant, ion againſt B. it being upon an expreſs covenant. 3 Lev. 233. 
de. Aud in all the caſes before, where a covenant is broken, an action 

covenant may be brought. But herein note, that howſoever aſſig- 
lef- are chargeable upon a covenant, yet the leſſee himſelf is not here- 


d of diſcharged ; but the leſſor or grantee of the reverſion hath electi- Election. 


10 charge which of them he will. ä 
and therefore if a leſſee covenants ſor him and his aſſigns to repair, 
the leſſee aſſigns; in this caſe the leſſor may have his action of co- 
"ant againſt — of them. | 

lf a covenant is to make an eſtate in land, a ſuit in equity is moſt 
oper, becauſe a court of equity can give the thin itſelf, which is a 
gher and more ＋ remedy than damages only, which is all the 

] 
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againſt the 


chargeable by the common or ſtatute law, Cro. Car. 221, 222. Jones 


If a man leaſes for years, and the leſſee covenants for 0 0 his 


the thing let; and the leſſee aſſigns, the term expires, and the aſſignee 
continues the poſſeſſion afterwards : an action of covenant will lie 
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law gives. Per Lord Hardwicke, 3 Atk. 87. in the caſe of Turnival 
verſ. Crew. Vide further Com. Dig. Chancery, (2 X. b.) 

If a leſſee covenants for him, his executors, adminiſtrators and af. 
ſigns, to repair the houſes deviſed, and he in reverſion grants away his 
reverſion, and the leſſee aſſigns his eſtate: in this caſe, although the 
grantee of the reverſion has accepted the rent of the aſſignee of the 
term, yet he may ſtill have an action of covenant againſt the executor 
of the leſſee upon this covenant. 

But although he may bring ſuch action againſt leſſee after acceptance 
of rent from aſſignee, yet he may not demand the rent of the leſſee af. 
ter ſuch acceptance. Per Jerman Juſt. Sty. 300, Whitway verſ. Pin 
ſent., 1 Sid. 402. | 

If a patentee covenants for him and his aſſigns to repair, and he af. 
ſigns, the King may have his action againſt either of them. Bret verl, 
Cumberland. H. 16 Fac, B. R. 

Vide more amply what covenants bind an aſſignee, and in what caſe 
covenant lies againſt him. Vin. Abr. Covenant, (L) (W). Gilb. Covenan 
333- Bac. Abr. Covenant. (E 3) | | 

If A. and B. covenant for themſelves jointly, without more words; Wil 
the covenant is joint, and one of them cannot be charged without th: Wi 
other; but if they covenanted for themſelves ſeverally, the covenn Wi 
is ſeveral, and they may be ſued apart; and if they covenant joint! 
and ſeverally, then the covenant is joint and ſeveral, and they ma) be 
ſued either way at the election of the covenantee. 5 Co. 23. 

If a feoffment or leaſe be made to two, or to a man and his wi 
and there are divers covenants in the deed to be performed on the pen 
of the feoffees or leſſees, and one of them does not ſeal, or the wil: 
does, or does not ſeal during the coverture, and he, or ſhe that d 
not ſeal, notwithſtanding accepts of the eſtate, and occupies the ln 
conveyed or demiſed : in theſe caſes, as touching all inherent covenau 
as for payment of rent, and the acceſſaries thereof, as clauſes of d 
treſs, re-entry, of nomine pane, reparations, and the like, they . 
bound by theſe covenants as much as if they do ſeal the deed. h 

So if a leaſe be made to A. ſor years or life, the remainder to 7 
in fee, and there is a rent reſerved ; or there be divers covenants a 
the part of the grantees, and J. S. never ſeals the deed or counte 
part; yet if in this caſe he accepts the eſtate aſter the death of 4 
muſt pay the rent, and perform all the covenants that are inherent. 


So alſo if there be covenants in the King's patent to be performed th; 
the part of the patentee ; as if there be this clauſe in the patent, 44M no 
that ] S. (the patentee) ſhall repair the houſe when it is decayed; the . 
tentee is bound by this covenant, and all ſuch like covenants. or 
guære of collateral covenants in the firit caſes, for therein, it ſeen his 
the feoffee or leſſee is not bound. | / 

And yet it is ſaid, that if an indenture be made between A. of the ue 

art, and B. and C. of the other part, and therein there is a leaſe mM. 5 
y A. to B. and C. on certain conditions, and B. and C. are bout 4 
A. by the indenture in twenty pounds to perform the conditions, int 


B. only ſeals the deed, and not C. yet in this caſe if C. accepts 0 ! 
eſtate, he is bound by the covenants; and one of them cannot be {i 
without the other whilſt they are both living. Qui ſentit commu 


ſentire debet & onus. Et tranſit terra cum onere. Co. Lit. 231. Y 
| 8 


n 
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75, Bro. Covenant 6. Det. 80. and Bret and Cumberland 's Cafe, Paſ. 


fac. B. R. | | 
3 — ſhall not be bound by this covenant, unleſs ſor neceſſaries, or 
by covenants in indenture of apprenticeſhip. 

Now infant ſhall be bound by this contract for neceſſaries, vis. diet, 
apparel, learning, and neceſſary phyſic ; therefore it was adjudged in 
Dole and Copping's caſe, the covenant, of an infant to pay money for 
the cuting him of the falling-ſickneſs is good. 

In 2 Roll. Rep. 271. If infant have houſes, it is neceſſary for him to 
have them 1n repair, and yet contract to repair does not bind him; no 
contract binds him, but what concerns his own perſon. 

If infant promiſes another, that he will find him meat and drink, and 

y ſor his learning, that he will pay him ſeven pounds per annum, an 
action lies on this promiſe ; and although it is not mentioned what 
learning it is, yet it ſhall be intended that that is fit ſor him, until it be 


82. | 
Learning, though it be not neceſlary de eſſe, yet it is ſo de bene efſe ; 
V omne quod eſt utile eſt aliguando neceſſarium. Co. Lit, 172. Palm, 

_ 
, But a contract for dancing is not binding. Kr. 

It was a queſtion in Whitringham and Hill's caſe, Whether an infant's 
buying of neceſſaries to maintain his trade were binding, or not? Er- 
ror of Judgment was brought in Shrewſbury, in aſſumpſit to pay ſuch a 
ſum for wares fold, Defendant pleads he was within age at the time 


age : pro placito ſaith, he bought them pro neceſſario victu & apparatu, & 
ad manutenentiam ſamiliæ fue. Defendant rejoins, that he kept a mer- 
cer's ſhop at Salop, and bought thoſe wares to ſell again; and traverſes 
that he bought them pro neceſſaris vitu & apparatu. Plaintiff demurs, 
for whom it was adjudged. Error was aſſigned in point of law, that 
ſuch buying ſhall not bind an infant: and Per Cur 
maintain his trade, though he gets his livelibood by it, ſhall not bind 
him. Cro. Tac, 494- 

But if an infant is houſe-keeper, and buys neceſſaries for his houſhold, 
it ſhall not bind him. 3 Keb. 387. : 

It was ſaid by Coke, Aves} + in Stone and IVithypool's caſe, Leon 1 13. 
in debt _ an infant on contract for neceſſaries, the plaintiff ought to 
declare ſpecially, fo as the whole certainty may appear; upon which 
the court muſt judge if the expences were neceſſary or convenient, or 
not, and alſo upon the reaſonableneſs of the price. But in Ruſſel and 
[C's caſe, Keb. 382. and Lev. 86. the particulars are needleſs to be ſet 
forth. It muſt be averred in the declaration, that the cloaths were for 
his wearing, and that they were convenient and neceſſary. | 

An infant and another of full age covenant one againſt the other; 
be covenant of the perſon who is of full age ſhall bind him. Sig. 
446. | 

A covenant to inſtru@ an apprentice, or cauſe him to be inſtructed 


1 the trade of a ſadler, and to find him meat, drink and lodging dur- 
* the term. The plaintiff ſhewed the teſtator's death, and that ſuch 


of 


ay he was turned out of doors by the defendant, £9 fic conventionem 
git in hec, (viz) in not inſtructing him, c. Defendant demurs, 
— 1 becauſe 


ſhewed to the : contrary of the other part. Roll. Abr. 729. 9 Vin. 


of the wares being ſold, Plaintiff proteſtando, that he was not wighin 


His buying to - 


How and in 
what caſes 


an infant 
ſhall be 

bound by his 
covenant, or 
not. 
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becauſe it is a perſonal covenant, and diſcharged by death, and cannot 
be aſſigned : but all the court inclined, had it been only to inſtruct, jt 
had been diſcharged ; but being complex, to inſtru@ and find meat, is 
not; and if it were, yet the breach is ſufficiently aſſigned, if either 


O. 


= be true, as here in turning him out. Judgment pro quer. Keb. 
2 


What ſhall be accounted nt Covenants that run with the 


Land, or ſhall affeft the Aſſets only 


A covenant to repair the copyhold eſtate runs with the land aff 
ed by common law; and aſſignees of the reverſion of copyhold Jand; 


ſhall be within the ſtatute of 32 H. 8.c. 34. Vide 3 Lev. 326. 


See before for covenants real and perſonal. 


A bill in Exchequer was brought to ſubject the defendants lands to 
the payment of a fee-farm rent for that the Duke of N. who had in 
his hands both the plaintiff's and defendant's lands, ſubject (inter alia) to 
the payment of this rent. had granted the plaintiff 's lands unto one un- 
der whom the 1 claims, and covenanted that theſe lands ſhould be 


diſcharged of t 
and would have it to be as a real covenant running with the 


e rent; upon which covenant the plaintiff __— relief, 
and, and 


charge the other land with the whole rent: but, per Cur'—It is no more 
than an ordinary and perſonal covenant, which muſt charge the heir on- 


ly in reſpect of aſſets, and not otherwiſe, And the bill was diſmiſſed, 


Hard. $7. 


Where by the grant or deviſe of the reverſion the rent reſerved upon 
a leaſe for years is well transferred to the grantee, the law alſo trans- 
fers the covenant to the leſſee to him for the payment of it, as incident to 


the rent. 2 Saund. 371. 


Upon a real covenant there is but remedy four ways: 1. By-rebutter, 


2. By Voucher. 3. By Warrantia Chartæ. 4. By aid-prier. 


Feoffee with warranty makes a leaſe, leſſee may not vouch ; ſo he 
that comes in the poſt ſhall not vouch ; aliter in covenants perſonal. 


Roll. Rep. 26, 81. 5. Rep. 16. Spencer's Caſe. 


Covenant for quiet enjoyment. The aſſignee ſhall have action of co- 


venant without ſhewing the deed of the firſt aſſignment ; for 


it is 2 


covenant that runs with the eſtate, Cro. El. rx. 436. And the executors 
of the huſband, who is aſſignee in law ſhall have the benefit of ſuch 


a covenant. 


If I covenant with J. S. and his heirs to make a conveyance to one 
and his heirs, his heirs may not have covenant, becauſe it is a ſum in 
groſs ; but otherwiſe when ſuch a covenant is in another conveyance and 
goes with the eſtate. As if I covenant with 4 and his heirs to convey 

and to him and his heirs; there the feoffment ſhall be to the heir, for 


the heir ſhall have the covenant. Palm, 8 58. 
Declaration, That the defendant enfe 


offed his teſtator in certain 


lands, and that he covenanted ſor him and his heirs, that he was ſeiſed 
of a good eſtate in fee, and he alledges the breach. Per Cur'— The co- 
venant being made with the heir, the executor ſhall not have the ac. 


on, for the covenant is not annexed to the land. Winch. 19. 


Tenant 


— —— 
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l enant per ſtatute-merchant, ſtaple, elegit of a term, and he to whom 


a leaſe for years is ſold by force of any execution, ſhall have action of 
covenant in ſuch caſe as a thing annexed to the land, although they 
come to it by act in law. 5 Co. 17: | 


If a man grants to the leſſee, that be ſhall have ſo much eſtovers as 


ſhall ſerve to repair his houſe, or ſhall burn within his houſe, and 
the like, during the term: this is appurtenant to the land, and ſhall 
run with it asa thing appurtenant, in whoſe hands ſoever it ſhall come. 


lbid. 


Leſſee of two houſes in London covenants for him and his aſſigns to 


repair the houſes ; leſſee aſſigns one of the houſes and parcel of the land 


to J. S. and the firſt leſſor, for not repairing the houſe aſſigned to F. S. 


brings action of covenant againſt J. S. the action lies; for this covenant 
runs with the land. Jones 245. | | 

A covenant which runs with the land lies againſt an aſſignee, though 
not named; and fo 2 an executor, except it is perſonal. Cre. 
Eliz. 553. pl. 3. . 109. Roll. Ar. 521. 6 Vin. 403. Cre. 
FI z. 457. Moor 399. 5 Co. 24. Sid. 157. Raym. 80. Moor 399, 
Cr, Kyu 483. Moor 357. pl. 486. Goldſb. 129. 5 Co. 77. Carth 519. 

Althcuzh the leſſee has not covenanted for him and his aſſigns, yet 
cov«nant lies for what is for the ſupport of the thing demiſed, becauſe 
it is appurtenant to, and runs with the land. 5 Co. 24. 5. Lev. 109. 

A leiſor made a leaſe of a houſe, except two rooms, and a free paſ- 
ſage to them; the leſſee aſſigned the term, and the leſſor brought co- 
venant againſt the aſſignee for diſturbing him in his paſſage to thoſe 
rooms: adjudged, that the action lies; for the covenant goes with the 
tenement. Salk, 196, Carth. 232. Show. 388. Vide Moor 553. Cre. 
Eliz. 657. 

A covenant with the leſſor, his executors and adminiſtrators to re- 
pair ; this is a covenant which runs with the land, and the heir, 
though not named, ſhall have it. 2 Lev. 92. Skin. 305. S. C. Lucas 
10. Med. 158. 

Where a covenant is to a man, his heirs and aſſigns, yet the executors, 


though not named, who are the repreſentatives of the teſtator, may 


bring the action. 2 Lew. 26. Vent. 175. 


I here Covenants are placed in a Deed, and in what Form 


written. 


Covenants may be placed in any part of the deed, but the moſt pro- 
per place is after the condition, or after the warranty, (where there is 
one) which is a covenant real. 

: he following form will ſerve for the beginning of covenants in moſt 
ales: 

AND the ſaid A. B. doth for himſelf, his heirs, executors, adminiſtrators 
aud aſſiens, hereby covenant, &c. | 

But where there are more covenants than one, it is beſt toſay. 

AND the ſaid A. B. C. do for themſelves, and each of them for himſelf, 
bis heirs, executors, and adminiſtrators, covenant, &c. 
And when a covenant is made to more than one, ſay, 
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———t6 and with the ſaid C. D. E. F. and G. H. and to and wit 
either of them, and either of their heirs, &c. | 
And yet this will not divide the aQtion in all caſes. 

There is no ſet form appointed in law for covenants, but the word, 
covenant and promiſe are the words by which the covenants are uſually 
made in form; but any other words declaring any thing to be agreed 
between the parties, may make a covenant ; but it is beſt to keep ty 
uſual forms ; of which ſee great variety in the ſecond volume. 

Covenants for the matter of them muſt contain things lawful and 
offible to be done: for if the thing to be done be unlawtul or impoſ. 

Eble, the covenant is not good nor ies rh | 

Some covenants properly belong to fee-ſimple and fee tail eſtate, 
and ſome belong to eſlates for lives and years, &c. 

Moſt of the covenants that are applied to a fee-ſimple deed may be 
made to ſerve in a leaſe for years; be then in all places of the deed 
where he to whom the deed is made does covenant, that he, his heir; and 
aſſigns, ſhall do any thing ; and where it is ſaid, he, his heirs and aſſign; 
it muſt be ſaid, he, his executors, adminiſtrators and aſſigns. 

And ſo on the other-ſide, the covenant that is ſuited to a leaſe for 
ears, may be put in a fee-ſimple deed ; but then where in the leaſe 
t is ſaid of him to whom the deed is made, he, his executors, adminifira- 

tors and aſſigns, it muſt be, he, his heirs and aſſigns. 

And if one who makes a leaſe for life or years of land has the fee. 
ſimple of the land in him, then the covenant to this part, as in him, i; 


the like in a leaſe for years by deed as it is in a ſee-ſimple deed. 


What Covenants are void at Law. 


Firſt, For being againſt Law. 


Plaintiff declared, that the defendant covenanted for the true in- 
priſonment of J. S. who eſcaped, and thereupon the plaintiff was fucd, 
and forced to pay the debt. 

Defendant pleaded the ſtatute of H. 6. and that the covenant ws 
for eaſe and favour of J. S. Plaintiff replied, that the ſaid covenant ws 
entered into for better ſecurity, ab/que hoc ; that it was for eaſe and 
favour. Defendant demurred ; and judgment pro defendant, becauſ 
there was a covenant to pay chamber-rent, Fc. which in itſelf is for 
eaſe and favour. T. Raym. 222. 

Agreement, that P. before Eaſter term next following, at the requel 
of P. would ſurrender up to P. his letters patent of the ſtewardſhip 
B, to the intent that he might renew the letters patent in his own name. 
The ſtewardſhip of a court leet js within the ſtatute 5 Ed. 6. c. 16 « 
buying of offices. Brownl. 71. 

C. the teſtator had the otfice of Surveyor of Cuſtoms by letter 

patent to him and his deputies ; and by indenture between him and! 
r ſix hundred pqunds paid, and one hundred pounds fer annum to be 


pai 
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paid during the life of C. makes deputation of the ſaid office to S. and 
covenants with S. that if C. died before him, then his executor ſhould 
pay him three hundred pounds, and C. was bound to S. for the per- 
formance. Per Cur'-—— The bond was void, as againſt the ſtatute 
- 9 6 Ed. 6. of buying of offices. 

No leaſe ſhall be made of any benefice or eccleſiaſtical promotion, or 
any part thereof ; and not being impropriated, ſhall endure any longer 
than whilſt the leſſor ſhall be ordinarily reſident, and ſerving the cure 
of ſuch benefice, without abſence above eight days in any one year; 
and all bonds and covenants for ſuffering any ſuch parſon to enjoy any 
ſuch benefice with cure ſhall be void, far. 13 Elis. c. 20. 14 Eliz c. 12. 
either by parſon or curate; and ſo by the ſtatute 13 Eliz. of leaſes 
made by parſons, that upon non-reſidence, for eight days the leaſe ſhall 
be vod. This ſtatute voids bonds and covenants for non - reſidence. 

. Covenants * ufurious contracts are alſo void, and bonds of cove- 
nants upon ſuch contracts. : 

Debt on bord to perform covenants in an indenture, which was to 
pay rent. Defendant pleads the ſtatute 32 H. 8. which makes leaſes to 
alien artificers void. Sid. 357. . | 

Generally, where the matter being ina condition will make the con- 
dition void, becauſe it is againſt law ; there it being in a covenant will 
make the covenant void. - _ | | 

And yet a man may reſtrain himſelf where the law does not reſtrain 
him; as if a tenant covenants that he will not cut any fuel without the 
aſſignment of the leſſor, Ec. ſor in ſuch caſes modus £9 conventio vincunt 
legen. | | 

"If a man ſeiſed of lands in fee, covenants to ſtand ſeiſed of it to ſuch 
uſes as no eſtate will ariſe by the covenant; yet it may be good by way 
of covenant, and give remedy to the covenantee in an action of covenant ; 
but with this rence, if the covenant be future, as where one man 
covenants with another, that in conſideration of a marriage his lands 
ſhall deſcend, remain or revert to his ſon and heir-apparent, and to the 
heirs of his body on the body of his wife; in this caſe the covenantee 
may have a writ of covenant ; for if the covenant be preſent, as that 
a man and his heirs ſhall from henceforth ſtand and be ſeiſed to ſuch and 
ſuch uſes, and the uſes will not ariſe ; by law, in this caſe, no action 
of covenant will lie for the covenantee; but where it is covenanted 
that a thing ſhall be done hereafter, or has been done heretofore, and 
not for a thing preſent ; as. when A. covenants with B. that his black 
horſe ſhall be for ever the horſe of B. this is no good covenant; and 
although he keeps the horſe ſtill, B. can have no remedy. Plow. 307, 
308. . 27 H. 8. 16. Finch, Ley 49. | | 

The ſheriff made B. Under-ſheriff, and the Under- ſheriff covenant- 
ed that he ſhall not ſerve executions above twenty pounds without his 
ſpecial warrant : this is a void covenant, for that it is againſt Jaw and 
juſtice; ſor the Under ſheriff is liable to execute all proceſs, as well as 
the ſheriff, Hob. 12. Norton and Simms. 

A covenant that a man ſhall not levy a fine within 4 H. 7. or that he 
ſnall not ſufter a common recovery, is void. 10 Co. 386. 6. 

If one covenants that he will maintain another in his ſuits, or that he 
will appear in inqueſt, or that he will foreſtal corn, &c. theſe are 
272nlt law, and void. Ns If 
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If a man be a tradeſman, and he covenants that he will not uſe gr 
exerciſe his trade: this reitraint, if it be abſolute and continual, is void; 
but if it be ſub modo only as that he ſhall not uſe his trade for ſome time, 
or in ſuch a town only, this is good. | 

If A. owes money to B. and B. owes money to C. and B. makes a let. 
ter of attorney to C. to ſue A. at his own charge, and B. covenants with 
C. that he will not releaſe the debt to 4 though in this caſe it be main. 
tenance in C. to ſue at his own charge, yet the covenant is not againſt 
law. | 
In debt upon bond for performance of covenants : plaintiff aſſigns 2 
breach. Defendant demurs : it was an ufurious covenant, and againft 
law: and a breach cannot be aſſigned in omitting the doing of that 
which is unlawful to be done. Cre. Fac. 378. 

If in a deed ſome covenants are again /zww, and fome good: thoſe 
which are againſt law are void, ab #nitio, and the reſt ſhall ſtand. 1; 
Co. 27. 

A ina to perform a void grant is void. So alſo is a bond to per- 
form it. T. Raym. 27. Lev. 45. 

Leet a leaſe be good or void, yet when there is an eviction, covenant 
lies. 5. Co. 17. a. & wide 2 Roll. Rep. 7 

Where a covenant 1s only malum probs itum (as not to import prohi. 
bited goods) there it is a good covenant, and an action lies upon the 
breach of it; but where it is to do a thing which is malym in ſe (as to 
kill a man) there it 1s a void covenant, and no action lies upon it. Hil, 
35 & 36, Car. 2. and Co. Lit. 206. 

Where there are covenants for non-feaſance and covenants for ſea- 
ſance, the defendant mult plead to the one that he has not done, and to 
the other that he has performed 14 but if the covenant for non- 
ſeaſance is a void covenant, he may plead performance generally. 
Moor 859. pl. 1175. Godb. 212. Hob. 12, 13. 

A covenant to enter a void leaſe is a void covenant, but where the 
leaſe is but voidable, it is not. Moor 875. pl. 1223. | 

Upon an eviction of leſſee for years, all rents, bonds and covenants 
depending upon the intereſt are gone. Yelv. 19. 123. Sid. 309. Style 


Where an eſtate is created in which is implied a covenant in law, 
there if the eſtate is void, the covenant alſo is void ; but where there 
is an expreſs covenant in a deed, there it is otherwiſe, although the 
leaſe is void or voidable; as if the covenant is, that the leſſee ſhall en- 
joy during the term; there if the leſſor reſigns his benefice, the cove- 
nant 5 although the term is gone. Owen 136. Brownl. 21. Mor 
877. & wide 2 Brownl. 134. 136. 158. 

A man gave, granted and confirmed lands to his ſon aſter. his deceaſe; 
this deed had been void if livery had been made. Vide Cro. Elis. 344, 
345. Heb. 170. Co. Lit. 48. Moor 687. Poph. 47, 48. 2 Roll. Ar. ). 

Becauſe there was no execution of the deed to paſs an eſtate out of 
which the uſe may ariſe. | 

And it could not enure as a covenant to ſtand ſeiſed, becauſe the 
deed was void in the frame of it. 2 Vent 319. 

| Secondly, 


„ 
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Secondly, For being impaſſible to be performed. 


6 


Covenant to aſſign to the covenantee a commiſſion of bankruptcy, 
void: ſo a bond; ( Street and Daniell) for it is impoſſible to aſſign the 
mmiſſion. . | 
"Covenant to go from St. Peter's church in Weſtminſter to the church 
of St. Peter's in Rome in three hours; it is impoſſible. Co. Liz. 206. 6. 
If a man covenants to do a certain thing before a certain time; al- 
though it becomes impoſſible by the act of God, yet this ſhall not ex- 
ceuſe him, inaſmuch as he had bound himſelf preciſely to do it. Roll. 
Abr. 450. 5 Vin. 229. f ; 1 
If a man covenants to leave a wood in as good plight as he finds it: 
| if the trees are thrown down by tempeſt, by this the covenant is not 
broken; for now it is become impoſſible by the act of God, and in this 
caſe the covenantor is not bound to ſupply it. 
If one covenants to ſuſtain houſes or ſea-banks, or covenants to leave 


t them in as good caſe as he finds them: if the houſes are burnt, or | 
thrown down by tempeſt, or the ſea-banks overthrown by a ſudden 
2 flood, the covenant is not broken by this accident only; but if the co- 
e venantor does not repair, and make up theſe things in convenient time, | 
0 the covenant will be broken. Perk. 5738. Plowd. 227. 5 Co. 15. | 
l | | | \ 
„What ſhall excuſe the Performance of a | 
5 Covenant, or not. | 
e Firſt, The Act of Cod. 
4 If a man covenants to do a certain thing before a certain thue ; thongh 
ie, 


it becomes impoſſible by the a of God, yet this ſhall not excuſe him, 

4 for as much as he preciſely bound himſelf to do it. Roll, Abr. 450. 
' 5 Vin. 229. | 3 | | 

re If a man covenants to deliver goods at L. and the boat is overturned 

he by tempeſt ; yet this ſhall not excuſe him. Thompſon and Miles, Trin. 

n- 32 Elia. B. R. 9. . | 


e- If a man covenants to build a houſe before ſuch a day, and aſter- 

2 wards the plague is there before the day, this ſhall excuſe him from 
the breach of the covenant for not _— it before the day; for the 

ſe; au will not compel him to venture his life ; but he ought to do it aſ- 

% ter. Roll. Ar. 450. 5 Vin. 229. | ; 

of 

5 Secondly, The Als of the Parties. 

1 If a lefſee for years covenants to convey the water which ſtands upon 

h ine land before "i 


uch a day, and aſter the leſſor enters before the WY, 
| a 


n. 
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and continues there till the day paſt, yet this ſhall not excuſe the per. 

formance of the covenant, becauſe it is collateral to the land. Hil, , 

El z. B. R. KNM] Abr. 453. 5 Vin. 244. 

If a man covenants with me to colle& my rents in ſuch a town, and 

I interrupt him, this ſhall excuſe the covenant. H. 37 Elz. B. R. 

Plaintiff declared, That the defendant covenanted to deliver himone 

thouſand five hundred meaſures of ſaltpetre before ſnch a day, and that he 

had not done it. The defendant demands over of the deed, in which 

the covenant was as before : provided, that if any miſchief ſhall ha 

pen by fire or water to diſable him, he ſhall not be excuſed ; and he 
leads he was not diſabled by fire. Iſſue and verdict pro quer. Moved 

Fa arreſt of judgment, that there was a variance in the deed, on which 

he declared; and this produced in court, for one is abſolute, the other 

conditional: but judgment was given pro quer* ; for he needs not de- 
clare on more of the deed than the covenant, and it 1s on the part of 
the defendant to ſhew the proviſo, which goes by way of defeaſance of 
covenants. Lev. 88. | 

If the thing to be performed by the covenant may not be performed 
without the preſence of the covenantee, there his abſence ſhall excuſe 

the performance. Noll. Abr. 457. As if the covenant be to make 2 

ſfeoffment to the obligee. | 

If a man be bound to B. that J. & ſhall marry J. F. before ſuch : 

"4 day, and before the day B. marries her himſelf : hereby the cavenant 

is diſcharged. Co. Lit. 206. | | 
Piracy is no excuſe of breach of covenant, Brownl. 21. 
I leſſee foryears of a houſe covenants to repair, and to leave it in 
as good plight as he ſound it, and after ſudden ſparks of fire come out 
of the 2 of the leſſor into this houſe near adjoining, by which 
the leſſee's houſe is burnt down; this ſhall excuſe the performance of 
the covenant, fo that he is not bound to re-edify it, becauſe it came by 
the act of the leſſor himſelf. Roll. Abr. 454. 5 Vin. 244. 

P Covenant to enfeoff the covenantee before ſuch a day; and after, and 
before the day, the covenantee diſſeiſes the covenantor, and keeps it 
with force and arms till after the day, ſo that the covenantor cannot 
enter; this ſhall excuſe the performance. 8 Cy. g2. >" 

If leſſee for vears covenants to relinquiſh part of the land at the end 
of the term, fallowed and fit for wheat; proviſo the leſſee upon ſuch 
warning may ſurrender and depart at any feaſt of Michaelmas, at at) 
time within the term, performing the covenants ; if he after warning 
ſurrenders, and does not leave the land fallowed, he has forfeited b 
covenant ; for the acceptance of his ſurrender does not diſpenſe wil 
the covenant, inaſmuch as by the covenant he is to accept it. Nl 
r. 455. 5 Vin. 245. 

Cothroral A covenant not to aſſign without the leſſor's conſent, is not diſchargei 

cx:cvant, by the leſſor's entry into part of the land, Scyle 265. it being a collat- 

ral covenant, 

A condition recited, That the defendant ſerved the plaintiff as 1 | 
brewer's clerk, and that if he performed ſuch covenants, &c, Deſer 
dant pleads, per formavit omnia. Plaintiff replies, That one of the coe 
nants was to give to the plaintiff a true account of all ſuch monies ® 
the defendant ſhould receive, when requeſted ; and alledgeth that thir- 


ty pounds came to his hands, and he requeſted, and defendant refuſe! 
| | Defendan! 


— 
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efendant rejoins, confeſling the receipt, faith that before the requeſt 
=, by that aintiff, he laid it i. in the plaintiff's wareh ſe, and that 


certain malefactors (to the defendant unknown) ſtole it away et boc be was rob- 


predic”, Ec, Plaintiff demurs generally: 3 
1. Becauſe it is a departure; it is rather an excuſe than account. 
2. He ought to have averred his plea, but concluded to the country; 


for the plaintiff in his replication alledgeth thirty pounds; the defen- 


dant gave no account, and the defendant in his rejoinder ſets forth, he 
did give acconnt. There was an iſſue; but both were over - ruled. 


1. It is no departure, but a fortification of the bar; for ſhewi 


that he was robbed, is giving an account, 


2. The concluſion is proper, becauſe the defendant alledged new Concluſion _ 
matter, and therefore ought to give the plaintiff liberty to come in with of a plea» 


a ſurrejoinder, and anſwer to it; for he does not ſay he gave an account, 
but ſets forth the ſpecial matter, how, Vent. 121. 

In covenant concerning a charterparty for the freight of a ſhip, de- 
fendant pleaded, That the ſhip was laden with French goods, prohi- 
bited by law to be imported. Upon demurrer, judgment was * pro 
guer. For, per to“ Cu! If the thing to be done was lawful at the 
time when the defendant. did enter into the covenant, hou h it was 
afterwards prohibited by act of parliament, yet the covenant is binding. 
Durus ſermo. 3 Med. 39: 

If the deed itſelf wherein the covenants are, or the eſtate on which 


the covenants, as acceſſary to the principal, do depend, is gone and de- 


termined, there, regularly, the covenants are gone alſo; and therefore 
if a leaſe for life or years be ſnrrendered, whereby the eſtate is gone, 
or a deed becomes void by raſure, or the like, and there be covenants 
in the deed, hereby the covenants are gone alſo; but this ſurrender 
does not diſcharge the breach. Dyer 28. 5 Co. 23. 40 Ed. 3 27. 
Bro. Surrender 47. Covenants 42. | FINE 2 


An action of covenant was brought upon an expreſs covenant in a 


voidable leaſe, and the queſtion was, If the covenant be good, the leaſe 


being void? adjudged, that the action lies well, though the leaſe be 


void. Brownl. 21. 

If a leſſee covenants for him and his aſſigns to build an houſe upon 
the land demiſed within ſeven years; and the leſſee aſſigns it over; in 
this caſe the aſſignee is chargeable. 5 Co. 17. 

But if a man covenants for him and his aſſigns to make a feoffment, 
obligation, or the like; in this caſe the aſſignee ſh ll not be charged 
although he be named. | | 

A leſſee covenanted that he would repair the houſe with convenient, 
tenantable and neceſſary reparations, Leſſor brought covenant, and 
alledged a breach for not repairing for want of tiles and dawbing with 


mortar ; and did not ſhew that it was not tenantable. The opinion of 
the court was, That he ought to have ſhewed it; for the houſe may 


want ſmall reparations, as a tile or two, and a little mortar, and yet have 
convenient, tenantable, and neceſſary reparations. March. 17. 
If I covenant that a man ſhall enjoy ſuch land until or to the 15th of 
April, the 15th day ſhall be taken excluſive, | | 
Thirdly, 


» - 
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Fhirdly, Act of a Stranger. 


I a man covenants that his ſon ſhall marry the covenantee's dau 
ter: if the daughter refuſes, yet the covenant is broken; for the 
daughter is a ſtranger, and he has taken it upon him that his ſon ſhall 
marry her. Perk. 5756. | ; 

If in a leaſe for years V. covenants to repair, &c. and to yield at the 
end of the term; but during that, one B. enters by elder title, the leſſee 
by that is diſcharged of the covenant to yield up all; if the land be 
gone, the covenant is diſcharged, Noy 75. | 


Fourthly, As of Law. 


There is a diverſity where the law creates a duty or charge, and the 
party is diſabled to perform it without any default in him, and has no 
remedy over, there the law will excuſe him; as in caſe of waſte, where 
the houſe is deſtroyed by a * but when the party by his own 
contra ct or covenant creates a duty or charge upon himſelf, alter; x» 
if leſſee is bound to repair, though it be burnt down by lightning, he 
mult do it. Allen. 7. | — 


What is a good Performance of a Covenant, 
8 or not. 


Firſt, With Reſpect to the Subſtance of the Cyvenant. 


If the covenant be performed in ſubſtance and intent, it is good, tho 
It differ in words; as when one covenants to deliver the teſtament of the 
teſtator, if he pleads he has delivered liseras teſtamentarias, it is good. 
7 Ed. 4. 3. 

If a © MR be to give licence to the covenantee to carry trees 0r 
any other thing which E had bought of him; yet if a ſtranger who 
has right diſturbs him, the covenant is performed; for this extends but 
to the perſon of the covenantor. 18 Ed. 4. 20. 6. f 

Aliter if the covenant had been, that he ſhall have licence ; for this 
extends to all ſtrangers. Vid. | 

If a covenant be to withdraw a ſuit, a diſcontinuance is no perfor- 
mance, and it differs in ſubſtance ; ſor a retraxit is a bar in another 
action, a diſcontinuance not. 2 Fd. 4 8. | 

A leffor covenants with the leſſee for years, that it ſhall be lawful 
for the leſſee 8 td enjoy the land; and afterwards the leſſot 

Y 


enters iortiouſly upon the leflee, and ouſts him; this is a breach: es 
. . - 
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the intent Was, that he ſhould enjoy it without the interruption of the | 


leſſor. Roll. Ar. 427. 5 Vin. 147. | 


If a leſſee of a houſe covenants not to leaſe the oy; ard, and other 
$t 


chings pertaining to the houſe, to one who ſold coals there, and after 
he lets all the houſe to one who ſold coals, he has broken the covenant ; 
for the intent ought to be performed. bid. 

If the condition or covenant be to aſſure certain lands to ſuch a per- 
ſon as the obligee or covenantee ſhall name, and after he aſſut es this to 
the obligee himſelf; it is a good performance, though it be not alledged 
that the obligee named himſelf, for this acceptance is a nomination of 
himſelf. Noll. Abr. 424. 5 Vin. 131. 

A man by deed indented bargained and ſold his lands to another in 


ſee, and covenanted by the ſame deed to make him a good and ſuffici- 


ent eſtate in the ſaid lands before Chriſtmas next; and afterwards, be- 


fore Chriſtmas, the bargainor acknowledged the deed, and the ſame is 


inrolled; Per to“ Cu: By that act the covenant is not perforined; 
for he ought to have levied a fine, or to have made a foolfinent, Oc. 

Leon 1. | | | 
; A covenant to convey land muſt not only be an abſolute, but an effec- 
tual conveyance. | 

If a man be bound to ſurrender a copyhold to the uſe of A. and his 
heirs, on conſideration of money; if he ſurrenders into the tenant's 
hands, he muſt get it preſented, for it muſt be an effectual ſurrender : as, 

If a man be bound to make a ſeoffment to me upon requeſt ; if I re- 
queſt him to make a deed of feoffment, with letter of attorney to B. to 
make livery to me, and he does ſo, this is a good inception ; yet if li- 
very be not made, it is a forfeiture, Roll. Ar. 425. 5 Vin. 1 34 

A man covenants that T. H. ſon and heir-apparent of . . ſhall 
marry E. L. before the ſaid T. H. and E. L. ſhall attain their ſeveral 
ages of fourteen years, if E. L. would conſent thereunto. Aſterwards, 

. H. married E. L. T. H. being then thirteen years old, and E. L. nine 
years old and no more. Afterwards T. H. came to fourteen years, and 


Aiſagreed to the ſaid marriage. All this was pleaded in bar as a per- 


ſormance of the covenant, and good. The covenantor is bound that 


T. H. ſhall marry E. L. which was executed ; but he is not bound to the 


continuance of it ; that ought to be leſt to the law. h 

If I be bound to you, that J. S. (who in truth is but an infant) ſhall 
levy a fine before ſuch a day, which is done accordingly, and after- 
2 the ſame is reverſed by error, yet the condition is performed. 

n. 62, 

A de covenants, that if a. maſter of a ſhip will bring his 
freight to ſuch a port, he will pay him ſo much, and part of the goods 
were taken by pirates, and the reſt he unladed; he ought not to pay 
the money becauſe the agreement was not performed. Brownl. 21. 

5 in a plea is intended of actual performance. Yide 2 


Agreement to ſurrender a copyhold to ſuch a uſe : if a ſurrender 
into the hands of two copyholders, according to the cuſtom, be ſuffici- 
ent performance. Lev. 293. | 

C. C. made a jointure to ; "XY his wife, and died without iſſue, and 
the land deſcended to T. C. his brother and heir, who grants an annui- 
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ty or rent charge of two hundred on per ann. to truſtees, in 
truſt for Mary, and this to be in diſcharge of the jointure, babendun 
to them, their heirs, executors, adminiſtrators and aſſigns, for the ſaid 
Mary for life, with a clauſe of diſtreſs, and a covenant to pay the two 
hundred pounds per. ann. to the truſtees for the uſe of Mary ; and the 
breach aſſigned was, That the defendant had not paid it to them to the 
uſe of Mary. Per Cur —1. This rent- charge is executed by the ſtatute 
of uſes by expreſs words, and though the power of diſtraining is limit- 
ed to the — by the deed, yet the ſtatute transfers the power to 
Mary, and ſhe may diſtrain alſo, and the covenant lies in this caſe. :. 
The aſſignment of the breach according to the words of the covenant 
is good : and if any thing be done which amounts to a performance, 
they may plead it on the other fide; as the defendant. may plead the 
money was paid to Mary, which is a performance in ſubſtance ; but it 
ſhall not be intended without being pleaded. 2 Mod. 18. Mod. 22 

If A. covenants with B. before Eafter next to aſſure his houſe to hin 
and K. his wife during the life of J. S. and A. ſurrenders his houſe to 
the uſe of B. and ſuch as K. ſhall name, at the requeſt of B. in thi 
caſe the covenant is broken, for this is no performanee of it. 
If leſſee covenants to pay his rent to the leſſor, and he pays it before 
the day, the ſame is not any performance of the covenant : contrary of 
a ſum in groſs. Leon 136. 3-4 

The plaintiff covenants to go with his ſhip, with the firſt fair wind,: 
voyage to Cales, And the detendant covenants, that if he ſo do, to pe 
him at his return ſo much for freight. The plaintiff alledged he bad 
been there, and was returned, and the deſendant had not paid him. 
The defendant pleaded a plea, and traverſed ab/que hoc, that the plain- 
riff ſailed with the firſt fair wind. Per Cu! Alt is an ill traverſe; 
for the ſubſtance of the covenant is to perform the voyage, and the firl 
fair wind is no material partof it. Hard, 69. | 

| wy 


Secondly, Muli reſpe to the Time and Place of perform 
| ing a Covenant. 


If the covenant be to pay money without limiting any time, he i 
not bound to pay before reque/t. Roll. Abr. 438. 5 Vin. 193. 9. 

A covenant for payment of money, and no time is limited : it is tobe 
pore preſently, that is within convenient time. So in other covenants to 

o tranſitory acts as delivery of charters, c. aliter of local acts. 6 
Co. 30. Co. Lit. 208. Cro. Eliz, 798. Poph. 198. 

Where a covenant is to make a retraxit of ſuit, he ought to do it in 
conventent time. So if it be to acknowledge ſatisfaction in ſuch a cour: 
Roll. Abr. 436. 
A covenant to make further aſſurance at all time and times, and the 

covenantee adviſes he ſhould levy a fine, he ſhall have convenient tint 

to do it: for the words, at all times, ſhall have a reaſonable conſtruc: 

tion. Ro/l Ar. 441. 5 Vin. 200. : 

Where by the covenant a thing is to be performed upon demand, jet 
he ſhall have rea/onable t ne to perform it after demgnd. 15 Ed. 4. 35 

Where the act to be done is of its own nature local, as to make 1 
feoffment, c. there the covenantor, no time being limited, —_ 

| ing 
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during bis life to perform it, if the covenantee does not haſten the ſame 
by requeſt ; for this ts collateral, and not like the payment of money. 
Cro. Elia 798. . ' 

Yet when the covenantor may do that that is local in the abſence of 
the covenantee, as to acknowledge ſatisſaction in the court of B. R. 
there he muſt do it in convenient time, Co. Lit. 208. a. 6 Rep. 


6. 
30% faintiff declared, that the defendant by his deed, bearing date, 
did covenant that he would do every act and acts as his beſt endeavour 
to prove the will of J. S. or otherwiſe that he would procure letters 
of adminiſtration, by which he might convey ſuch a term lawfully to the 
plaintiff, which he had not done, licet ſæpius requifitus, © Defendant 
pleads, that he came to Dr. Drury, in the court of the arches, and there 
offered to prove the will of J. S. but becauſe the wife of J. S. wo 
not ſwear that it was the will of her huſband, they could not be re- 
ceived to prove it. Plaintiff demurs. | ; 

Per Cur Though there be no time limited by the covenant, when 
the thing ſhould be done by the defendant, yet he has not time during 
bis life, 4 he ought to do it upon regueſ within convenient time. 

But in ſome caſes a man ſhall have time during his life, as where no 
benefit ſhall be to any of the parties; e. g. if it were to go to Rome. 

And as to the requeſt, he ought to have ſhewed it ſpecially, with 
the place and time, for it is for the benefit of the covenantee ; ſor with- 
out requeſt the action doth not lie, and the bar ſhall not help the in- 


ſafkcient declaration. 

Per Gawedy——- The bringing the action is a regueſt. 

Per Clench—— A writ of debt is a præcipe, for which there /icet ſe- 
pius reguiſitus is ſufficient, but a writ of covenant is not ſo. Leon. pl. 
124, 125, 93 x 

If the covenant be to do a thing upon requef, the plaintiff muſt make 
requeſt to the perſon, and not by proclamation giving notice of the re- 
queſt, Roll. Mr. 443. 5 Vin. 207. 

But a condition to do ſuch acts, c. for the better aſſurance, c. to 
B. that ſhall be deviſed by B. or his counſel, Ac. B. deviſes a releaſe. 
4. not being lettered, deſires to ſhew it to counſel before he ſeals it 
be ſhall not be allowed reaſonable time to ſhew it, he having taken it 


11. him to do it. 2 Rep. Manſe!'s Cafe. Roll. Abr. 440. 5 Vin. 
198. 


Thirdly, With reſpect to Notice, as where it is neceſſary 
(or not) for the Performance of a Covenant ; See Bur. 


Rep. 731. 2 Atk. 139. 242. 397. 


If a man covenants with J. S. that if he will marry A. M. his couſin 
to pay him ten pounds at the day of his marriage; J. S. needs not give 
notice at what day he will be married, but he ought to take notice of 
It at his peril, inaſmuch as he hath taken upon him to pay it at the day, 
though the marriage is to be made by J. S. himſelf. Beresford and Goo: 
rouſe, 14 Fac. Quare. Cre, Fac, 404. | 1 
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If A, ſells land to B. by the name of twenty acres, according to the 
rate of twenty pounds for every acre; and it is agreed between the par- 
ties, that the land ſhall be meaſured by J. S. before the firſt day of 
January next enſuing, and A. covenants to repay according to that 
rate for every acre before the firſt day of May after: if there are 
not twenty acres upon the meaſure, and it is found there are not twenty 
acres, A. ought to p2y this before may at his peri], without any notice 

iven how many acres there want of twenty, for he had taken upon 
Kim to perform at his peril. Roll. Rep. 314. Cro. fac. 390. 

If a man leaſes a mill for years, and the leſſee covenants to repair 
the mill, and the leſſor covenants to find him great timber for it; the 
leſſee ought to give notice to the leſſor how much will ſuffice for the 
- reparation, and not to demand timber for reparation in general, or 
otherwiſe the leſſor is not bound to deliver any. Holder and Taylor, 12 
Tac. C. B. Hob. 12. 

A covenants to ay B. all ſuch money as by a true and juſtifiable bill 
under the hand of the attorney of B. ſhall appear to be before diſburſ. 
ed by B. or his attorney. In action if B. affigns for a breach, that 
twenty four ſhillings, by a true and juſtifiable bill under the hand of 7. 
S. attorney of B. appears to be diſburſed, which A. has not paid: this is 
a good breach, without alledging A. had notice of it, or that the bil 
of attorney was ſhewed to him, for that the attorney was a ſtranger, 
of which A. ought to take notice at his peril. Dewell and Wilmot, ; 
Vin. Ahr. 277 pl. 9. © | 

If I be bound to you to make you ſuch an aſſurance as J. S. ſhall de- 
viſe, I am bound at my peril ro procure notice ; but if I be bounden 
to = to make ſuch aſſurance as council ſhall deviſe, there notice 
ought to be given to me, Leon. 104. 

he defendant covenants to pay the plaintiff and other mariner, 
their wages; and the plaintiff avers that five pounds was 'due for a 
month after his departure in the ſhip ſuch a day from B. but avers no 
notice given to the defendant of his return, or going out, nor what 
was due; for which cauſe the defendant demurs. And per Cur — 
The defendant has bound himſelf, and muft take notice of it, as well 
as if it were to do a thing in his own conuſance. K#b. 681. 

Y. leſſee of the Biſhop of Rocheſter for years covenants to find n 
ceſſary proviſion for the ſteward, the Biſhop, his ſervant and his horſe, 
at all times that he held courts there. Per Dodderidge He ſhall take 
notice; and there needs no perſonal notice, for general notice, as a 
proclamation at court, is given to him. Palm. 5 32. 

In covenant the plaintiff declares upon a writing of the defendants 
teſtator, acknowledging himſelf to be accountable to the plaintiff for 


whatever money the plaintiff ſhond charge upon J. S. payable to Sir 


7. J. Per Cur-— It lies well, being againſt executors, and ſo had it 
been againſt the party himſelf ; no notice is given by the plaintiff to . 
S. who upon ſuch bills was to pay to Sir T. J. and it js not neceſlary. 


Keb. 155. Lev. 47. ; 
In point of covenant notice is not to be ſo ſtrictly given as upon a? 


obligation, which is in point of ſorſeiture. Cro. Fac. 390. 


Fourthly 
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Fourthly, With Reſpect to Caſes, where a Demand, Re- Y 
pe _ Tender, is neceſſary (or not) for the Performance of | 
a Covenant. | | e 


If A. covenants with B upon reaſonable requeſt to him made by B. 1 
to ſurrender certain land and all his intereſt in it to and alſo to per- . 
mit B. to take the profits of the land; in this caſe the requeſt does 
pot go to the taking the mon but only to the ſurrender ſo that he is 
bound to ſuffer him to take the profits without the requeſt, although 
there is but one word that goes to the whole. 2 Rell. Abr. 248, 249. 

in. 205. | | 

eres B. by other indenture had aſſigned to C. a meſſuage, c. 
Now this indentare voitneſſeth, that B. covenants that be or his brather 
would deliver to C. or in his abſence, to E. at his ſhop. a terrier of the 
premiſes, and of the werity of this ad optimam eorum peritiam, ton ge- 
queſt made to them by C. would take their oath hefore a majier of the Chan- | 
cery, and alſo would deliver to one W. ſafely to be kept, to the uſe of l eſaid ü 
B and C. the original demiſe, whereof he then had a copv, &. Though | 
in this caſe they are not bound to make an oath without requeſt, they 

are to deliver the original demiſe ſun reque't ; for the requeſt refers 
not to this, but the firſt, as appears by putting the requeſt amongſt the 
covenants, and not in the beginning or end. 2 Roll. Mr. 250. 16 Vin. 
205, 206. | 

The condition was, to make aſſurances of certain lands to the obli- 
gee before the 1oth of March, 17 Elis. and if it happens that the 
obligee refuſes to accept the aflu:ance, and ſhall make requeſt to have 
one hundred pounds in ſatisfaction for it; then if upon ſuch requeſt, 
within five months after, he pays the one hundred pounds that then &c, 
and at the day refuſed the aſſur..nce ; and afterwards, 27 Hg. he makes 
requeſt to have the one hundred pounds. The quei ion was upon de- 
murrer, Whether this requeſt was ſufficient for the time? Per Cu 
A requeſt at any time during his life was good, and he is not reſtrained 
to make it at or before the day the aſſurance was to be made. Judgment 


pro Quer Cro. Elig. 136. 


Covenant to make a good and lawſul eſtate, as by the counſel learn- 
ed of the plaintiff, upon requeſt made, ſhall be adviſed ; the plaintiff, 
alledged M. T. was of his counſel learned, and gave his advice to the 
plaintiff, that the defendant ſhould make ſuch aſſurance, &c. and that 
the Peg gave notice to the defendant of the ſaid advice, and re- 
queſted him to perform it, and the defendant denied. 

lt is moſt proper the counſellor ſhall give his counſel to him with whom 
he is of counſel, and he to notify it to him that makes the eſtate ; and 
if the counſellor gives advice to him that is to make the eſtate, he 
may be ignorant whether he be of his counſel or not. 5 C. 19. 6. 

In conſideration the plaintiff had promiſed to the defendant ſeven 
hundred pounds for the reverfion of a manor, the defendant covenanted 
o ſeal the inſtrument for the aſſurance of it, with warranty, c. ac- 
cording to the draughts between them beſore agreed; and though the 

Vor. III.— PART II. K efen- * 
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A4 %endant tendered to him the firſt of March the inſtrument written 
1 ſecundum tractation pred*, and the third of March requeſted him to 
ſeal them, yet he had rot ſealed them, nor conveyed the reverſion of 
| 


the manor ; after verdi@ pro Quer, moved in arreſt of judgment: 
1. That he ought to ſhew the inſtruments to the court, that 
might judge of them ; to which it was anſwered and reſolved, the in- 
ſtruments were agreed before, and therefore he need not ſhew them to 
the court | 

2. He does not ſhew that he tendered him wax, pen, ink, Ec. as he 
ought ; to which it was anſwered and reſolved, there needed no ten- 
der, for the deſendant had taken upon him to do it. 

3. The requeſt is not well made, being at another time, not when 
| the tender was ; but it was reſolved the tender after the requeſt wa 
the better, for ſo he had time to read them and conſider them. 
* And by Windbam Juſtice — Where conveyances are before 
: agreed, and to be ſealed according to this agreement, ſo that there is 
not any need of counſel, the defendant is to do it at his peril ; and where 
one is to grant a reverſion, he has time to do it at any time during his 
life, if it ſo Jong continues a reverſion, if he be not haſtened by requeſt. 
| Here is a requeſt, and the conveyances being agreed, no tender need io 
" be ; but if one be to ſeal a conveyance generally, there the counſel of 

the purchaſer is intended to draw them, and then the purchaſer ought 

to tender them. Lev. 44. Keb. 122, 
The plaintiff declares, that the defendant had covenanted to pay him 
| ſo much money as he ſhould expend for repairing and victualling a ſhip 
for him; and avers that he had ſpent three hundred pounds in repair. 
| ing and viQualling it, and that he gave the defendant notice of it at 
b- ſuch a day, and for non-payment brings the action. Defendant pre 
| teſtando that the plaintiff had not laid out three hundred pounds in man- 
ner and form as he had declared, demurs to the declaration; 1. Be. 
cauſe he has not averred a ſpecial breach of covenant : but this has 
been often over- ruled. 2. There is no requeſt alledged to pay the mo- 
ney, and without requeſt he is not bound to pay it. Per Cur ——The 
laintiff's action is not an action of debt, where a demand is neceſſary, 
— an action of covenant, where it is not neceſſary to alledge a de- 
mand. Style 31. ; 


When a Covenant is broken or not. 


If one be ſeiſed of land in fee, or poſſeſſed of a term of years, and 
he aliens it, and ſuppoſing he has a good eſtate, he covenants that be 
is lawſully ſeiſed or poſſeſſed: or that he has a good eſtate, or that be ( 
is able to make ſuch alienation, c. and in truth he has not, but ſon 


other has an eſtate in it before; in this caſe the covenant is broken u |, 
ſoon as it is made. Dyer 303. 9 Ce. 60. 7 
And if two men upon ſale of their wives lands, covenant that they e. 
and their wives have good right to convey ; if one of the women h 0 
That the co- under age, it is a breach, for ſhe hath not the power to convey accord 
venantor is ; . po ey 
ſeiſed of a ing to the coyenant. Naſhv Afton, Sir 7. Jones 19g. b 
goodeſtate, And if I bargain and ſell land by deed indented to B and beſore the 
c. deed is inrolled I grant the ſame to C. and covenant that I am ſeiſed a 


a good 


ws By. of ag 
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© zood eſtare at of it infee, and after the deed is inrolled; in this caſe 

the covenant is broken. Sir Perall Brocgs's Caſe. 3 Leor. 219 h 
Vide more fully as to covenant that grantor is ſeiſed in fee, Ec. Vin. | 

Abr. Covenant Y ,: Parols D), pl. 4. Cro Fac. 69. 33 Lev. 46. 5 


If A. lets land to B. and covenants that he ſhall quietly enjoy it without For quiet en- 
the let of any perſon whatſoever, and A. himſelf, or any other perſon joy ment. 
that has any title to the land by or under him; as if he makes a 
leaſe of it, or grants a rent out of it to another, or any other Perſon: 
that has any title to the land; although it be not by or under A. as if 
A. were a Aieiſor, and the diſſeiſee enters or diſturbs F. in all theſe 
caſes the covenant is broken. JS RE, 

Leſſor covenanted that leſſee paying the rent and performing the co- 
enants ſhould quietly enjoy. The breach aſſigned was a diſturbance _ 
by the leſſor, who pleaded that till ſuch a time the plaintiff did quiet- 
ly enjoy, but then ie cut down wood, which was contrary to bis cove- 
nant, and then and not before, defendant entered; and ſo by plaintiff's 
not performing his covenant, the defendant's covenant ceaſes to oblige 
him ; whereunto plaintiff demurred. The go was, whether the 
defendants covenant was conditional or not 2 was given ſor 
the plaintiff that the covenant was not conditional. - Hays v Bicker- 
flaffe 2 Mod. 35- Br - . 

But if a ſtranger that has no title to the land enters or diſturbs the 
leſſee, this is no 3 of the covenants in law; and in all caſes where 
any perſon has title, the covenant is not broken until ſome entry or 
other actual diſturbance be made by him upon this title. M. 8 Jac. 
Lamb's Caſe. Dyer 328. F. N. B. 145. 26 Hf. 8 3. H. 39 Elis. B. 
R. Corne's Caſe. Fitz. Cwenant 26. Bro. Covenant 40. Cre. Elis. 


4- 5 

If a man purchaſes lands to him and his wife and his heirs in ſee, 
and then makes a leaſe for years of it to J. S. and covenants for him, 
his executors and aſſigns, that the leſſee his executors and aſſigns, ſhall 
quietly hold and enjoy the premiſes, without the let of the ſeſſor, his 
heirs or aſſigns, or any other perſon by or through his or their means, 
title or procurement; and after the leſſor dies, and his wife enters and 
diſturbs ; in this caſe and by this means the covenant is broken. H. 20 
fac. B. R. Butler, v. Swinerton, Cro. Fac. 517. 

For ſhe claims by the means of the baron, and ſhe is therefore with- 
in the covenant. Cro. Fac. 657. Palm. 33. S. C. 

And ſo it is alſo if 4 purchaſes the land of B. to have and to hold 
to A. for life, the remainder to C. the ſon of 4 in tail, and after A. 
makes a leaſe of this land to D. for years, and covenants for the quiet 
enjoying, as in the laſt caſe, and then he dies, and then C. doth ouſt 
the leſſee ; this was held to be no breach of the covenant. Swan's 
Caſe, M. 7 & 8 Eliz. Cre. Eliz. 3. | 

So likewiſe if A. be ſeiſed of Whiteacre in fee, and takes to wife 
B. and then makes a leaſe of it to C. with ſuch a covenant as before 
for the quiet enjoying, and then A. dies, and after B. recovers dow- 
er; by this the covenant is broken; and yet if the mother of A. re- 
covers dower, and ouſts the leſſee, contra. | 

So alſo if a tenant in tail makes a leaſe with ſuch a covenant, and 


his ĩſſue diſturbs the leſſee: this is no breach of the covenant. 
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diſturbance ; this may be a breach of the covenant. _ | 
And fo alſo it is where a man is ſeiſed of land in fee, and he make; 


— oe 


And yet if the leſſor be the cauſe of the gift in tail, or procure the 


a leaſ with ſuch a covenant, and afterwards dies; and then his beir is 


in ward by reaſon of a tenure, and thereby the leſſee is diſturbed; 


this is no breach of the covenant. Dyer 42. 26 H. 8 3. Fitz. Cone. 
nan! 6. 26. 238 

If one covenants that the wife he is about to marry ſhall quietly en. 
joy all her goode, and that the covenantee ſhall take them into his poſ. 
ſeſſi, and the huſband _ takes the goods and keeps them 
in his poſſeſſion; this is no breach of the covenant. Paſ. 6. Car. B. 
R. Cromle's Cale. Car. 204. pl 9 EY ; : 

If a coverant be for the quiet enjoying againſt all perfons but the 
Kirg and his ſucceſſors, and the patentee of the King diſturbs ; this is 
a breach of the covenant. H. 38. Eliz. Woodroffe v. Greenwood, Crs, 
El z. 515. | | 

If wo make a leaſe, and covenant that the leſſee - ſhall enjoy the 


land without the let of them, or any other; and one of them alone 


diſturbs the leſſee, this is a breach of the covenant. M. 2. Car. B. R. 
San lar Cafe. © © | 

If a lefſee grants and aſſigns all the land contained in his leaſe to 4 
and covenan's with him that he has not done any act or ang. A which 
the grant or aſſignment might be impaired, but that the aſſignee, his 
executors, ffc. may enjoy it againſt all perſons ; and before this time 
the wife of the leſſor had recovered and had execution of a third part 
of this land for her dower ; this is no breach of the covenant, for the 
words, but that &c. do refer to the former, and are not abſolute. Dy 


er 240. 


If 4 grants the bailiwick of W. for life, and B aſſigns it to C. for 
three years, and after C. covenants that he will not do, or ſuffer to be 
done, any act during the ſaid three years, by which the grant made to 
B. may be forfeited, but that after the three years ended, he may en- 
joy it in as ample a manner as C did or might have done, without any 
act by C. and after the three years ended C. executes a proceſs there, 
and thereby incroaches upon the office; this is no breach of the cove- 
nant. 13 Fac. (. B. Rich v. Row. | | 

If A. grants land to B. and his heirs, rendering ten pounds rent, and 
B. ſells the land to C. and his heirs, and covenants with-C. that from 
ſuch a day he ſhall enjoy it, diſcharged of all incumbrances, and bs 
fore that day a common recovery is had againſt C. in'which 4. is voueh- 
ed, and this is to the uſe of C. and his heirs ſuppoſing hereby the rent 
had been gone, which is not ſo; in this caſe #5 covenant is broken, 
for this rent is an incumbrince. H. 20 Jac. C. B. Greenways and 
Tuckfals Caſe, | 

If a leaſe he made of land for years, and the leſſee deviſes it to hi 
wiſe, durante viduitate, and after to his ſon, and he in reverſion ſells 
the ſee to the woman during the widowhood, and covenants that the 
land is diſcharged of all former ſales, rights, titles, charges; in this 
caſe the covenant is broken at the firſt, by reaſon of the poſſibility oſ 
the ſon. 10 C. 52. | 

And in action of debt on bond for performance of the cove- 
nants in the leaſe brought by the adminiſtrator of the widoy, 


againſt the adminiſtrator of the reverſioner, the grantor ; judgme"! 
| | W 


— Re 40 — n | „ 
Parts of Deeds. F 451 


Jas for the plaintiff. See this caſe as ſtated by the Chief Juſtice in 
10 Co. 52, 2 the points reſolved therein. 22 Ges | 

If A grants Whiteacre to B. and covenants that B. ſhall enjoy it a- To free 

ink all incumbrances ; and C. diſturbs him in the taking of a com- from charges 
mon there, and this is a common which is againſt common right, and and. Ee; 
which he has by preſcription ; this is a breach of the covenant ; but if 
it be of a common that is of common right, contra 9 Elis C. B. 

Vide further as to covenants free from incumbrances, Yin. Ar. Cove- 
nant (A a.) Gilb. Covenant, . ET . 

If 4 covenants with B. before Eaſter to make him a good ſure eſ- To make ef- 
tate of land diſcharged of all former bargains, leaſes and incumbran- tates and aſ- 
ces whatſoever, (leaſes or grants for life or years, reſerving the anci- ſurances. 
ent rent during the term only excepted) and A. after this and before the 
eſtate made, makes a grant of all or part of the land, reſerving the 
old rent; this is no breach of the covenant, Dyer 1 39. 

If one makes a leaſe to J. S. for years, and covenants with him that 
upon the ſurrender of that leaſe he will make a new leaſe, and the leſ- 
ſor, before J. S. can make any ſurrender, ſells away the reverſion, or 
makes a leaſe to another of the land, and ſo diſables himſelf; this 
ipſo fas is a breach of the'covenant without any ſurrender made by 
the leſſee, which in this caſe 1s not lawſul. For /ex neminem cogit ad 
wana & inutilia peragenda. | 5 

So if one be ſeiſed of land in fee, and covenants to make a ſeoffment 
of it to J. S. by a day, upon requeſt, and the covenantor before the 
day makes a feoffment of it to another, and then dies before any re- 
queſt made to him; in this caſe the covenant is broken. 5 C. 21. 

If A. covenants with B. to make ſuch aſſurance as B. or as the coun- 
ſel learned in the law of B. ſhall deviſe, and B. tenders ſuch an afſu- 
rance to A. to ſeal, and A. refuſes or delays to ſeal it; this is a breach 
of the covenant. Dyer 338, 2 Co. 3. 

If A. covenants with B. C. D. and E. to make them a feoffment ſuch 
a day, and they come to the land at the time to take it, and A. does 
not make the feoffment ; by this the covenant is broken. 

And ſo alſo if B. and C only, or one of them, comes to the land, for it 
may be made to any of them in the name of the reſt; but if none of 
them come, although the feoffor never comes there, the covenant is 
not broken. Bro, , $2; | tb #7 

If A. covenants with B. before Eaſter next to aſſure his houſe to him 
and K. his wife during the life of J. S. and A. ſurrenders his houſe to 
the uſe of B. and ſuch as K. ſhall name, at the requeſt of B. in this 
caſe the covenant is broken; for this is no performance of it B. R. 

If 4 having licence by patent to buy Spaniſh wool, Ic. by inden- 19 — 
ture grants the licence to B. for eight years, and in conſideration there- ney and give 
of B. covenants to pay him one hundred pounds yearly at Lady-day and a bond. 
Michaelmas, and that every year at La1y-day, or within twenty days 
after, he will make a new bond for payment of the money; provided 
that if B. does not yearly make the bond, or fails in payment of the 
money, that then and ſrom thenceforth the indenture, and every clauſe 
&c. therein contained, ſhall be void; and B. fail: of making the obli- 
gation at the firſt day, yet A. may have an action upon the covenant z - 
for it was ſaid, the intent of the parties was only, that it ſhould be 
void as to have any benefit of covenants broken in futuro; but as to 
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To build a 
houſe. 


To cleanſe 2 


To repair. 


covenants broken before, it was never their intent but that the party 
ſhould have advantage of them Adjudged, although it was objeRed 
that the breach of the covenants made the indenture void z and bei 
both at a time, there was no priority Cro. Etiz. 77, 78. 

If A. covenants with B. to build a houſe by a day, and B. forbids hin 
and thereupon he forbears to do it, and does it not ; in this caſe the 
covenant is broken, for this will not excuſe him; but if he by an ac. 
tual impediment hinders him, or be the cauſe why the thing is not done, 
then the not doing of it is no breach of covenant. | 

And therefore if the leſſee covenants to cleanſe one of the ditches in 
the land-demiſed, and the leſſor enters upon the land itſelf and keep: 
out the leſſee, and he does not cleanſe the ditch by the time; by thi 
the covenant is broken : but if in this caſe the leflor by force keeps the 
leſſee out of the ditch or place itfelf, contra. 18 Ed. 4. 8. Kew. 3. 
T. 36 EI B R. Carrell v. Read | 

If one covenants to repair, ſuſtain and amend a houſe, and a houſe 
is burnt by the negligence of the covenantor, and not repaired again; 
this is a breach of this covenant. 

In the caſe of Compton v. Allen, Sti. 162. Roll Chief Juſtice ſaid, 
that a leſſee that covenanteth to repair, ought to do it if the houſe be 
burnt, he / by negligence, or by other mens; vide further on this point 
the caſe of the Earl of Chefterfield v Duke of Bolton, Compyn's Rep. 62). 


And if the leffee covenants for him and his executors to repair at hs | 5 


own coſts, (the principal timber not hurt or in decay for lack of repa - 
rations, or otherwiſe, in default of the leſſee or his executors only 
excepted) and he dies, and afterwards the houſe is burnt in default of 
the executors; in this cafe the covenant is broken, and the executor; 
may be charged, de bonis teflatoris tantum. Vide Dyer 324 b. 

f one covenants to leave a weod in the fame plight he found it, and 
he cuts down trees; in this caſe the covenant is broken preſently ; for 
it is now become impoſſible to be perſormed by his own act: but if in 
this caſe ſome of the trees be blown down with the wind, or the like, 
by this the covenant is not broken; for it is now become impoſſible to 
be cons, by the act of God, and in this caſe the covenantor is not bound 
to Tuppiy it 

An ſo likewiſe of a covenant to repair houſes ; or if one covenants 
to ſuſtain houſes or ſea-banks, or covenants to leave them in as good 
caſe as one finds them, and the houſes be burnt or thrown down by 
tempeſt, or the like. or the Hanks be overthrown by a ſudden flood, ot 
the like accident: in this caſe the covenant is not broken by this acci- 
den! only ; but if the covenantor do not repair and make up theſe thing 
age io in time convenient, the covenant will be broken. 

And if houſes be let to me far years, and I covenant to leave them 
in as good p'izht I find them, and I throw down the houſes ; this is 
no breach of the coverant, for may rectiſy them; and therefore no 
action wiil he upon this covenant until the end of the term. Fitz. C.- 
venant 29. 5 Co 15. N. B. 145. Co, 98, Perk. 56738. Dyer 34 
Phw. 29. 40 Fd. 3. 5. 

If one covenants to repair a houſe before a day, and it happens the 

lague is in the houſe before and until the day, and thereby it is not 
done; in this cafe the covenant is not broken; for this will _— but 
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then it muſt be done in convenient time afterwards, for otherwiſe the = 
covenant will be broken. H. 8. Tac. 2 3 eb 

If a leſſee covenants to do all the reparations of a houſe demiſed at 
his own coſts and charges, and he cuts trees upon ſome of the ground 
demiſed to amend the houſe z this is a breach of his covenant. Dyer 
198. Vide further as to the extent and conſtruction of covenants to re- 

ir, Vin. Abr. Covenant (L 5.) | Es 7 | 

If one covenants to pay rer at five ſeveral days, and he fails of To pay me- 
payment the firſt day; by tim the covenant is broken. Co. Lit. 292. ney. 

An action of covenant lies upon the firſt default, but an action of 
debt will nat lie till the laſt. See # Co. 22. a. In Co. Lit. 292. l. a 
diſtinction is taken between a debt due by contract or bond, and a debt 
due by recognizance ; for if a recognizance be to pay money at five 
ſeveral days, after the firſt day of payment (and default), execution 
may be taken on the recognizance for the whole ſum, it being in the 
nature of ſeveral judgments ; but no action of debt will lie on the bond 
or contract, before the laſt day be paſt. Vide further as to covenants 
for payment of money, Stiles 59. 172. A covenant to-pay money which 
is by deed cannot be diſcharged without deed. «See Rogers v. Payne, 

1 Wil. pt. 2. p 376. | ITE | "oy 

If one takes land ſowed, or a ſtock of cattle in leaſe for years, and T0 leave 4 
the leſſee covenants to leave it in as good plight as he takes it; in this Rock, æc. 
caſe he muſt leave it ſowed again; and if any of the cattle die, he : 
muſt make up the number, otherwiſe he breaks his covenant. 40 
. | . 

152 8 covenants not to take toll, and their common officer Not to take | 
py” 7 for that purpoſe takes it ; this is a breach of the covenant. toll. | 
43 Fd. 3. 17. | 3 | 

"If nd B. be jointenants of a ſhop, and 4. coyenants with B. that To have li» 
he and his aſſigns ſhall have free ingreſs and egreſs in and out of the bey to go | 
ſhop, and A. appoints C. his ſervant to enter as a ſervant to him, and in and out of 8 
to occupy in common with A. and this ſervant expels the ſervant of B. 1 
this is a breach of the covenant. II. 16 Fac. B. R. Siliard v. Loe. | 

If A. covenants with B that B. ſhall come four times into the houſe Io come in- 
of A. without being ouſted by A. and A. when he fees B. coming, ſhuts to a houſe. 
the doors and windows, and does not ſuffer B. to come in; by this the 
covenant is broken 3 H. 4.8. 

If A. covenants with B to marry the daughter of B. to make a feoff- To marry- 
ment, or to do any other act to C. (who is a ſtranger to the covenant) another, 
and A. doth tender it, and offer to do as much as doth lie in his power, make u fe- 
but the ſtranger doth refuſe it, and thereby it is not done; yet this ffment, & 
doth not excuſe, but the covenant is broken ; but if the covenant be 
todo any ſuch aQ to the covenantee himſelf, and the covenantor ten- 
ders it, and the covenantee refuſes it ; by this the covenant is perform- 
ed. 33 H. 6. 16 Bro, Covenant 3. Fitz. Barre 62, 

The and Chapter of Norwich, 8 Eliz. leaſed to B. for ninety- To fave 
nine years, and after, in 42 Elis. they leafed to C. for three lives, and 
covenanted to ſave him harmleſs againſt B. if he is diſturbed by B. he 
* may have an action of covenant againſt the Dean and Chapter, though 
Bo che leflor is owner, tc. and the covenant was broke immediately upon 

ſealing the leaſe to C. Owen 136. 
— What 
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What will extinguiſh, ſuſpend or diſcharge a Covenant. 


Where the deed itſelf wherein the covenants are contained, or thy 
. eſtate on which the covenants, as acceſſary to the principal, do depend, 
is gone and determined, there, regularly, the covenants are alſo gone; 
and therefore, if a leaſe for life or yearsgge ſurrendered, whereby the 

' eſtate is gone, ot a deed becomes void by raſure, or the ike, and there 
be covenants contained in the deed ; by theſe means the covenants are 
gone alſo. Dyer 20. 5 Ce 23. 

But this ſurrender does not diſcharge the breach of covenant which 
was before the ſurrender. For if a Parſon leaſes his glebe for year, 
and after reſigns, whereby the leaſe for years becomes void ; in this caſe 
the covenants of the leaſe, as to the time beſore the reſignation, ſhall 
be ſaid to be in force ſtill 40 Ed. 3. 27. Bro. Surrender 47. Coe 
nant 42, Hil. 4 Fac. B. R. Mole v. Auftin. 

Where there is an expreſs covenant in deed for quiet enjoying, the 
implied covenant 1s 2 Expreſſum facit ceſſare tacitum. 2 Co. 80. 

By a releaſe of all covenants from the covenantee, the covenant i; 
diſcharged, ſo as the releaſe be by deed, for a covenant by deed can- 
not be diſcharged by word ; and therefore if 4. by deed covenant 
with B to build a houſe by a day, and B. wiſhes him to let it alone; 
there is no diſcharge of the covenant. d. | 

If the owner of a ſhip covenants with B. that he will receive ſuch 
loading that he ſhall appoint at V. by ſuch a day, and then to go with 
the firſt fair wind to R. and there unload and take in other wares; 
and after B diſcharges him of the taking in the goods at Y. but that he 
ſhall receive his loading at-R this diſcharge of parcel of the covenant 
is not any diſcharge of the reſidue, for theſe are ſeveral. Roll. Abr, 
472. 5 Vin. 299 

By raſure, breaking of the ſeal, by raſure of the date after the de. 
livery, Oc. covenants may be avoided. 

Where the covenants are ſeveral, if the ſeal of one of the covenan- 
tors be broken off, yet this ſhall nor avoid the deed but as to him only; 
aliter where the covenants are joint; there, by the breaking one of the 
ſeals of the covenantors, all the covenants are defeated 5 Co 22. 

If the eſtate be created, and a covenant in law annexed to it, if the 
eſtate ceaſes, the covenant ſhall ceaſe ; if expreſs covenant be annex- 
ed. aiitrr. Vide 2 Brownl. 162, 163. | 

The Miyor and citizens of London, covenanted to find eight men to 
grind every day in Bridewell mill, which they let to the defendant; 
and agreed, that if they failed therein, the defendant ſhould retain fo 

much of the rent out of his rent: the defendant pulled down the corn- 
mill, and made it an horſe-mill, and would now defalk ſo much of his 
rent as he ought to be allowed for the eight men. Per Cur'—By the 
alteration of the mill in this manner, the leſſots are diſcharged of their 
covenant, Cy. Fac. 182. k 
Leſſee 
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Nee covenants to repair; leſſor grants the reverſion to another: 
28 — at ſhall not ——— damages but from the time 
of the grant, and not for any time before. And by Menwood—by the 
recovery of the damages the leſſee ſhall be excuſed for ever after for 
making reparations ; ſo as if he ſuffer the houſes, for want of ra- 
tions, to decay, no action ſhall be brought thereupon after for the lame, 
but that the covenant is extinct. 3 Leon. 51. AE 
Covenant brought againſt the aſſignee of leſſee for years, whereas 
he made a leaſe for years, reſerving rent, c. Leſſee covenanted to 
build a houſe upon the land within the firſt ten wag that he aſſigned 
over his term. He brought the action againſt the aſſignee. - Aſſignee 
pleads, that the leſſor entered, and had part of the poſſeſſion for part 
of the ninth year. It is not good: that B did enter it is too general, 
and ſhall be taken ſtrictly againſt him that pleads it; and it may be that 
he entered by wrong: and ſo it may be that he entered by right, as 
for non-payment of rent, as the truth was ; and if he entered lawfully, 
then it is no ſuſpenſion or extinguiſhment of the covenant ; and if the 
covenant was ſuſpended, yet it was only for the time the leſſor had 
poſſeſſion, and the party has not anſwered the time before or after ; and 
cited a caſe, M. 289 29 Eliz,in B. C. Leſſee for five years covenanted 
to build a mill within the term, and becauſe he had not done it, 
leſſor brought an action of covenant. Defendant pleads, that within 
the laſt three years the leſſor held him out, tc. ſo as he could not build 
it. Per Cur ——He ought to ſay, that the leſſor with force held 4 
him out, otherwiſe it would be no plea ; and in the principal caſe, he 
IH ought to have ſhewed that he would not ſuffer him to build. Godb. 
6g, 74. Moor 402. h | 
It is reſolved, in Brett and\Cumberlaud's caſe, that no act of the leſſee 
ſhall diſcharge himſelf or his executors of a ſpecial covenant to pay 
rent, of which the aſſignee of the reverſion ſhall have advantage. 
Stat. 32. H. 8. T. Jones 144. 

Leſſee covenants to repair the banks, which by ſudden floods are 
broken down, under penalty of ten pounds. Leſſee is excuſed of the 
peralty, but he muſt repair in convenient time. Dyer 32. 

4 $. and T. covenanted jointly and ſeverally with two ſeverally, and 
' WY afterwards one of the covenantors marries with one of the covenan- 
tees: P'y Maller—The covenant is gone. March 103. 
Covenant by two, artificially to build a houſt : the one makes de- 
— Wa the iſſue is found for the other ; the firſt ſhall be diſcharged. 
id. 76. | | | 
Where a covenant is become impoſſible to be done by the act of God; 


0 as where one covenants to ſerve another ſeven years, and he dies before 

0 the ſeven years are expired; by this the covenant is diſcharged," Co. 

5 98. Plow. 286. . 

” [f A. grants a rent-charge to B. for the life of C. habendum to B. his 

” heirs and aſſigns, to the ve of C. and A. covenants to pay it ad uſum 

c if the rent is behind, B. may have an action of covenant againſt A, 

P or though the rent-charge is executed by the ſtatute, and the power 
5 of diſtraining, as incident thereto, * to C. yet the covenant- 


being collateral, is not transferred nor diſcharged, but remains with 
B, Mod. 223. | Th | 1 
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If A. covenants with B. to build an houſe by a day, and B. forbid, 
him, and thereupon he forbears to do it ; the covenant is broken, and 
this will not excuſe him: but if he by an actual impediment hinders 
him, or be the cauſe why the thing 1s not done, then the not doing it 
is no breach of covenant; and therefore, if 4 leſſee covenants to 
cleanſe one of the ditches in the lands demiſed, and the leſſor enters 
upon the land itſelf, and keeps out the lefſee, and he does not cleanſe 
the ditch by the time, the covenant is not broken : but if the leſſee 


force keeps the leſſor out of the diteh or place itſelf, contra. Trin. 


36. Elis B. R. Carrel and Read. 
If the leſſor accepts the rent of the leſſee or his aſſignee after a co. 
venant is broken; this does not diſcharge the breach of the covenant, 
but the leſſor may ſue for it notwithſtanding. Ad;udged in Batchelor; 
Caſe, Paſ. 6 ( ar. B. R. 

A covenant is not a duty nor cauſe of action till it be broken; and 
therefore it is not diſcharged by a releaſe of all actions; and when it 
is broken the action is not m_ ſounded on the ſpecialty, as if it were 


2 duty. but favours of treſpaſs; and therefore an accord is a good 


plea to it, and it lies in damages. Allen 38, 39. 


Hm a Covenant G all be taken and expounded. 


A covenant in particular (being one part of a deed) is ſubject to the 
general rules of expoſition of all parts of deeds in general : as, 

1. To be always taken moſt ſtrongly againſt the covenantor, and mot 
in advantage of the coverantee, leſt the covenantor by the obſcure 
wording of his covenant ſhould find means to evade and elude it. 

2. lo be taken according to the intent of the parties. 

3. Ut res magis waleat, Ec. 

4. When no time is limited for the doing of the thing, it ſhall be 
done in reaſonable time, and the like. Flow. 287. Lit. Rep. 20). 
Moor 458. 8 C. 83. | 

Whenever the intent of the parties can be collected out of a deed, 
for the not doing or the doing of a thing, an action of covenant will 
well lie. Chan. Rep. 104. TH, 

Although in an indenture the words are the words of the feoffor only, 
yet if the feoffee puts his ſeal to one part of it, it is the deed of both. 
Co. Lit. 239 b. 10 Mod. 4), 48. 

The word either may be taken conjunQive or disjunctive, and has 
often reference to more than two. 2 Sid. 107. 

A particular covenant in fact reſtrains a general covenant in law. 
Saund. 59, 60. 

An expreſs covenant qualifies the generality of the covenant in law, 
and rerains it by the mutual conſent of both parties; ſo that it ſhal! 
not extend ſurther than the expreſs covenant. 4 Co. 80. 3. Cro. Elin. 
674. Telv. 175. 

The words yielding and paying were adjudged to be an expreſs cove- 
nant, whereupon an action lies againſt an executor. Style 406. 431- 3 
Brownl. 215. Sid 266. 401. 2 M:d. g92.Vent. 10. 2 Tones 102. 3 Lev 155. 

Reſtraining words at the commencement or end of a fentence govern 
all. Sid. 328. 

Age- 


— ——F of Ded. © ; 
Ws | covenant may be reſtrained by a particular expreſs cove- 
* but not by an implied covenant. Liz. Rep. Sto 2 8 
And where there are two particular covenants, the one may reſtrain 
the other. Lit. Rep. 6. MES” . 
If the words of the reſtraint are at the veginning of the ſentence, 
or in the middle, they ſhall always be expounded according to the ge- 
nerality of the A intent of the parties, and ſcape of the deed. 
i - 10, eB are coupled with an intire ſentence, the latter may 
explain the former ; aliter if the ſentences are ſeveral. Lit Rep, 63. 
n the exception is 2 in the covenant, it refers to all the _. _- 
iſes. Lit. Rep. 63. 9 Rey. 53. | 9”, 5 
1 covenants that be is ſeiſed of a good, pains and indefeaſi. 1 
ble eſtate in fee-hmple, and that he hath good right and lawful autho. 
rity to ſell, and there is not any reverſion or remainder in the crown 
for any act done by the defendant ; the plaintiff aſſigns a breach, that 
he was not ſeiſed of a good eſtate in fee ; Whether theſe words, by an 
act done by him, at the end of the-covenant, ſhall refer to all before, or 
only to this laſt part? Lit. Rep. 62, 63 to 69, and 203. Adjudged b 
all the judges, for the plaintiff ; and that the covenant upon whic 
the breach was aſſigned was an abſolute covenant of itſelf, Lit. Rep. 
203, Ec. See Cro. Car. 106, 107. pl. 8. : = 
Where a covenant is to permit a man to enjoy without moleſtation, 
the word moleſtation ſhall not extend to perſonal torts, as to beating or 
aſſaulting of him; but to an entry upon him, and a diſturbance in his 
poſſeſſion. Co. Flis. 421. pl. 16. 1 
In caſes where the covenantees have or are to have ſeveral intereſts or Joint and 
eſtates, there when the covenant is made to and with the covenantees, ſeveral. 
£7 cum quolibet eorum, aut altero eoruin; theſe words make the covenant 
ſeveral : as, | 
If one by indenture demiſes Blackacre to A. and Whiteacre to B. and 
Greenacre to C. and covenants with them and either of them, or co- 
venants with them and every of them, that he is lawful owner of all 
theſe acres; in this caſe the covenant is ſeveral. | 
But if he demiſes to them the three acres together, and covenants in 
this manner ; the covenant is joint, and not ſeveral. 
And if A. and B. covenant jointly and ſeverally; the covenant may 
be joint or ſeveral; and the covenantors may be ſued either the one 
way or the other, at the election of the covenantee, 5 Co, 19. Dyer 
333. Bro. Covenant 49. 
Words, though never ſo joint, ſhall be taken ſeverally where they 
have a diſtin ſubject matter to work upon. Per Holt, Ch. Juſt. 3 
Ch. Rep. 126. | | 
If A. covenants with B. that whereas a marriage is intended tobe ſo- | 
lemnized between A. and C. the daughter of B. at or before the 14th — 
day of Auguſt next, and whereas the ſaid B. has paid to the ſaid 4. one value of, &e. 
thouſand pounds for portion, c. the faid A. in confideration there. , 
of, covenants withP. that within one year of the day ofthe marriage he 


\ 


* will aſſure lands of the value of four hundred pounds per ann. in this 
, caſe, although the marriage be not before that day, yet the covenant 
” muſt be performed. George v. Lane, T. 21, Fac. B. R. | 


As 


— 


— 
— — 


2 — — 4c... * 


* — * ads ie i. 


> «4 = 


yy 7 


> 7 


Parts of Deeds. 


Nn... 


455 
: As to covenants to convey lands of ſuch a value ; or that they are or 
ſhall be of ſuch a value, wide 1 Ld Raymond 365. Cro. Eliz. 43. 1 Ri 
Abr. 429. And the caſe of Langton v. North. 2 Chan. Rep. 
That the If one makes a leaſe for years of a manor, and covenants that the 


| teffee thall leſſee ſhall make eſtate for life or years, and they ſhall be good; this 


make eſtates covenant ſhall not be taken to enable the leſſee to make his eſtates for 
d longer time than his eſtate will bear. Per Brideman J. 

If the leſſee covenants with the leffor, that if the leſſee be minded 
to ſel] his eſtate, the leſſor ſhall have the firſt refuſal ; in this cafe 
when the leſſee is minded to ſell, he needs do no more but acquaint 
the leſſor with this purpoſe, and know his mind, and if he does not 
anſwer him preſently, he may fel] it ro whom he will. 5 

And if the covenant be, that the leſſor ſhall give as much as another 
will, the leſſee muſt tell him what another offers him, and aſk him whe. 
ther he will give ſo much ; and if he refuſes, or does not accept it pre. 

. ently, the leſſee may fell it to whom he will. Dyer 13. 
To do ons If one covenants to ſerve me a year, and I covenant to pay him ten 


— ang pounds for it; in this caſe, although he does not ſerve me, yet I muſ 


That leſſor 
ſhall have 
the firſt 
tei uſal. 


the money unleſs he ſerves me a year. | 
So if one covenants to make new pales, ſo as he may have the old; 
he is not bound to make the new unleſs he may have the old pt, 
So if one covenants to pay money for ſervice, counſel, or the like, 
or covenants to marry one's daughter, or make an eſtate, and the co. 
venant is penned conditionally, and ſo as one thing is the cauſe of 
another, and it is not ſet down by mutual and reciprocal covenants; 
in all theſe caſes, if he cauſe or candition be not obſerved, the cove- 
nant ſha]l not be eee (0. L... 204. Dyer. 371. 85 
That the If one makes a leaſe for ten years, and covenants that . the leſſee pq 
Jefſee ſhall Bim ten pounds within ten years, that he ſhall have the fee-fumple, and the 
have the fee. leſſee ſurrenders his eſtate within the time; in this caſe if the leſſee 
pays the money, the leſſor is bound to make the fee- ſimple to him. 
But if the words of the covenant be, that / he pays him ten pounds 
within the term, he ſhall have the fee, and the leſſee ſurrenders his tern, 
and then pays the ten pounds; in this caſe the leſſor is not bound 
to make the ſee-ſimple, for it was not paid within the term. Co. 144. 
If one covenants to do a thing to J. S. or his aſſigns, or to J. S. and 
his aſſigns by a day, and before the day J. & dies; in this caſe it muſt 
be done to his aſſigns, if he before the day names any aſſignee ; and 
if he does not, it muſt be done to his executor or adminiſtrator, which 
is an aſſignee in law. 27 H. 8. 2. | 
If one makes a leaſe of land to another, and covenants that he 
ſhall quietly enjoy it without the let of any perſon whatſoever, or 
without the let of any perſon whatſoever claiming by or under the leſ- 
ſor; in both theſe caſes the covenant ſhall be taken to extend to ſuch 
perſons as have title, or claim ſome eſtate under the leſſor; for if in 
the firſt caſe, any perſon that has no tit'e, and inthe ſecond caſe, any 
perſon that ſhall claim under another, and has title, or that ſhall claim 
under the leſſor, claims or enters, or otherwiſe diſturbs the leſſee, this 
is held to be no breach of the covenant. Sed guere of the firſt caſe, 


for herein ſome conceive a difference between a covenant in * 
al 


Forquiet en- 
.. 


ay him ten pounds. But if I covenant to pay him ten pounds if he 
erve me a year, contra; for in this caſe I am not bound to pay hin 
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Ws enant in law; and that a covenant in law is extended on- 
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2 therefore if A. makes a leaſe for years to B. and covenants 
that B. ſhall quietly enjoy it during the term without the interruption 
of any perſon or perſons; if a ſtranger, in this caſe, that has no right, 
interrupts B. he may have an action of covenant: as when ſuch a 
promiſe is by word, an action of the caſe will lie upon it. F. NM. B. 
145 I. Dyer 328. 26 Hl. 8 3 4 Co. Bo. 

And if the leſſor covenants with his leſſee, that he has not done any 
act to prejudice the leaſe, but that the leſſee ſhall enjoy it againſt all 
perſons ; in this caſe the words. againſt all perſons, ſhall refer to the 
firſt, and be limited and reſtrained to any acts done by him, and no 
breach ſhall be allowed but in ſuch an at. Mi 

For the conſtruction of the words in a covenant, notwithſtanding any 
ad done by the covenantor, &c. ſee Vin. Abr. Covenant (T). Cro: Fac. 
233. Proctor v. Johnſon. 3 5 | 

The covenant in law upon the word: demi ſe or grant, alſo for the | 
quiet enjoying of the thing demiſed, is general againſt all perſons that 
have title during the term, and extends to the heir after the death of 
the leſſor, as againſt himſelf only, and ſhall charge the executors or 
adminiſtrators for any dilturbance in the life ofthe covenantor, but not 
for any diſturbance nf parte ; he that ſues therefore upon this cove- 
nant, muſt ſhew that he was moleſted or evicted by one that has an elder 
title. TFerwies v. Peade, M. 40. F 41 Eliz.B.R. 5 C. 17. 22 H. 6. 
52. 4 Co. 80. Dyer. 257. | 

If one covenants to enter into bond for the quiet enjoying of land, 
and does not ſay what bond; in this caſe it ſhall be taken to be a bond 
of ſo much as the land to be enjoyed is worth, 5 Co 78. | 

A warranty in a leaſe for years ſhall be taken to be a covenant for 
quiet enjoying. Fitz. Covenant 21. | 

If one covenants with another to acquit him of all charges iſſuing out To be free 
of the land, and after by parliament the tenth part of rhe value, from en- 
not of the iſſues of all lands, are given to the King; the covenant cumbrances 
ſhall not extend to this, - and charges. 

But if the parliament had given the tenth part exituum terre, the 
covenant nh 7 have extended to this as well as to rents, commons, and 
ſuch like things, wherewith the land is charged. 7 Ed. 4. 6. Bre. 

Grant 164. | 

If A. . with B. to make ſuch aſſurance, or ſuch ſurther aſ- 
ſurance of land as the counſel learned in the law of B. ſhall adviſe; 
in this caſe, although B. be learned in the law himſelf, yet he may 
not deviſe this aſſurance, but ſome other learned in the law muſt ad- 
vice; otherwiſe A. is not bound to make it. 5 Co. 19, 

Vide further, Vin. Ar. Covenant (W). Cro. Tac. 251. | 

And if A covenants with B. to make ſuch aſſurance of land by a To make at- 
day as B. or his heirs ſhall deviſe ; in this caſe B. or his heirs muſt firſt forances of 
Ceviſe the aſſurance before A. is bound to do any thing. land. 

And therefore if one ſells land for money, and the vendee covenants 
to make back to the vendor and his heirs ſuch aſſurance of the land as 
the counſel of the vendor ſhall deviſe within one year, provided that 
if the vendee makes default in the. aſſurance,” then if he does not pay 
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twenty to the vendor, that then the vendee ſhall ſtand ſeiſed 

to the uſe of him and his heirs ; and the vendor tenders no affurance, 

and the twenty pounds is not paid; in this caſe the land is in the ven- 
dee freed from the covenant. | | 

And therefore, in theſe and ſuch like caſes, where a man is to make 
ſuch aſſurance as A. or his heirs, or their counſel ſhall deviſe ; 4. or 
his heirs muſt take care that in time they have an aſſurance reaſonably 
drawn and ready to be ſealed, and to tender it to him that is to ſeal 
it, for until then there can be no breach of covenant. 

But if A. be bound to make a feoffment, leaſe, or other aſſurance 
of land to B. by a day ; in this caſe B. needs not demand or tender the 
aſſurance; for A. at his peril muſt do it, or otherwiſe he doth break 
his covenant : and yet if in this caſe B. gets the afſurance drawn, and 
tenders it to A. A. is bound to ſeal it, or otherwiſe he breaks his co- 
venant. 5 Co. 19, 20. Dyer 361. and Steed v. Spike T. 20. Jac. 
B. R. | 

And if A is bound to make ſuch aſſurance to B. by a day at the coſts 
of B. in this caſe 4 muſt do the firſt act, vis notify to B. what man- 

ner of aſſurance he will make, that he may know what money to ten- 

der; and when the money is tendered, 4. muſt ſee that he makes the 
aſſurance accordingly, at his peril; and if he fails in either of theſe, 
the covenant is broken. 5 Co. 20. 22. | | 

If A. be bound to make ſuch afſurance to B. as by the counſel learned 
of B. upon requeſt made ſhall be deviſed ; in caſe this it is ſufficient 
if the advice be given to B. and that he makes it known to A. and it 
is not needful it be given to 4. immediately. 5 Co. 20. | 

And if A. covenants with B. to make ſuck aſſurance to B. as 7. C. 
ſhall deviſe, and J. S. deviſes a reaſonable deed of bargain and ſale, | 
and he tenders it to A. to ſeal; in this caſe A. is bound to ſeal it pre- 
ſently, and he ſhall not have time to adviſe with his counſel upon the 
deed ; but if he be illiterate and cannot read the deed, he may refuſe, } 
and delay to ſeal it until he can get ſomebody to read it, which he muſt 
do as ſoon as he can, 2 Co. 3. Dyer 338. And if one be bound by co- | 
venant to make an aſſurance upon requeſt, the covenantee muſt requeſt 
and tender an aſſurance alſo, and he muſt tender ſuch a one alſo as rea- 
ſonable, otherwiſe the covenant will not be broken by the refuſal or ne- 
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If one be bound to make a feoffment to A. upon requeſt ; in thi 
caſe A. muſt ger a naked deed of feoffment drawn without warranty or 


covenants, and tender it. * 


And if the covenant be to make ſuch a leaſe as the former ; in this 
caſe the ſecond leaſe muſt not differ ſrom the former ; and if it do, 3 
the party is not bound to ſeal it. Shep. Touch, 168. Is” 

If one covenants to levy a fine at the next aſſizes ſor thirteen years re. 
extunc ; this ſhall be taken from the time of the fine levied, and not 
from the time of the covenant. Hill. 9. Fac. C. B. ws 


If one bargains and ſells land to me by deed indented, and before 
the inrolment of the deed J covenant with J. S. to convey all the land J 
whereof I am ſeiſed, and to do this before ſuch a day, and before the 5 
day the deed is inrolled; in this caſe the covenant ſhall not oY 
extend to this land conveyed to me by this bargain and ſale. Sir 7. WF 
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II A. covenants with B. that in conſideration of a marriage between 
the ſon of A. and the ſiſter of B that he, at the coſts of his ſon, and 
by his ſufficient deed, will, before Eaſter- day aſſure land to his fon, and 
B. covenants that if A. performs this, then he will make him a general 
releaſe ; in this caſe, altho A be ready, and the.ſon does not tender 
the aſſurance, and the conveyance is not made, B. is not bound to 
make any releaſe. Dyer 371. | Fe 

Covenants for further aſſurance do not oblige to releaſe the equity of 
redemption. Ld Raym. 36. 

If one covenants to keep and leave a houſe in the ſame or as good To repair 
plight as it waz at the time of making the leaſe ; in this caſe the ordi- the houſes. 
nary and natural decay of it is no, breach of the covenant ; but the 
covenantor is hereby bound to do his beſt to keep it in the ſame plight, 
and therefore to keep it covered, c. Fitz. Covenant 4. 

See accordingly C. lb. Covenants 149. Finch Rep. 86. Lant v. Norris, 
1 Burr. Rep. 28). 2 Wilſ. Rep. Part 1. p. 75. | | 

If the words of a covenant be, that the liſſee ſhall have thorns by the por having 
a/henment of the leſſor, and neceſſary fuel alſo there muſt be an aſſign- houſe-boot, 
ment of the fuel as well as of the thorns. Dyer 19. x Se, * 

If the lefſors covenants with his leſſee, that he ſhall have ſufficient . 
hedge-boot by aſſignment of the bailiff of the leſſor; in this caſe the 
leſſee is not reſtrained from that liberty that the law gives him, and 
therefore he might take without aſſignment : but if the words be nega- 
tive, that he ſhall not take without aſſignment, or that he ſhall take by 
aſſignment, and no otherwiſe, contra. Dyer 19, 20. 

claration on a covenant made by word, by defendant's teſtator, Cuſtom n 
with the plaintiff in Briſtol, and that there is a cuſtom in Briſto}, that prigol. 
conventio ore tenus facta ſhall bind the covenantor as ſtrongly as if it was 
made in writing Per Cur' This cuſtom does not warrant this acti- 
on ; ſor the covenant binds the covenantor by cuſtom, but does not ex- 
tend to his executors, but ſhall be taken ſtrictiy. Leon. 2. 


IF here a Covenant ſhall be relieved in Equity. 


Where it appears that a covenant is contrary to the intent of the 
ang. and by other covenants it is contradicted, the covenantor ſhall 
relieved againſt it in equity. Rep. Time Finch. oo. 

On a covenant or agreement for the purchaſe of lands, the vendor 
ſtands as a truſtee ſor the purchaſer till the conveyance is executed, 


3 Chan. Rep. 5. 

N And where a bad title was ſold, with covenant for further aſſurance, 
„and afterwards the vendor purchaſed a good title, and was decreed to 
. confirm, &c. See 2 Chan. Ca. 212. | 


A power to releaſe lands raiſed by a covenant to ſtand ſeiſed where 
an eſtate was ſettled on the covenantor for life, remainder to his eldeſt 
ſon, with power to himſelf to leaſe part of the land, & though not 
good at law, was decreed good in equity; it appearing that the con- 
veyance was intended to be by livery, which the father was adviſed | 
would be as well by covenant, and on other circumſtances. Chan. 
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Ca. 161. 
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A in conſideration of marriage ſettles lands upon himſelf for life, 
remainder to his intended wife for life, remainder to the heirs of his 
body on his wife to be begotten, remainder to his own right heirs; 
and in the /ertlement there is a covenant with the truſtees from the in- 
tended huſband for himſelf and his heirs, that he will not diſcontinue, 
dock or ſuffer a recovery to bar the limitations in the ſettlement, byt 
that the iſſue of the marriage ſhall enjoy and hold the premiſes, pur- 
ſuant to the ſaid limitations: the marriage takes effect, and they 9 
iſſue a daughter, who marries the plaintiff, and to whom her father, 
who made the ſettlement and covenant, gave a conſiderable portion. 
The father afterwards ſuffered a recovery to the uſe of himſelf and 
his heirs, and then deviſed the lands in truſt for his ſaid daughter for 
life, remainder to her firſt, Ic. ſon in tail-male ; and if the daughter 
ſurvived the huſband, to the daughter in fee; but if the daughter 
ſhould die firſt, then the remainder over; and died: huſband 
and wife brought a bill for ſpecific performance of the co- 
venant ; and it was held, That A. being tenant in tail, and as ſuch 
having a power to ſuffer a recovery, the lands deviſed ſhould not be 
affected, though the covenant was good to bind the aſſets ; and ſuch 
covenant being at firſt accepted, equity ought not to vary or alter it. 
Will. 104. 461. 

If a leſſee for years covenants not to alien without licence of the 105 
under the penalty of for feiting the leaſe, and he afterwards aliens without 
licence, equity will not relieve him. 8, 9 Med. 110, 

On a covenant in conſideration of marriage to ſertle lands of three 
hundred and fifty pounds per ann. on the huſband and wife, and the ifſue- 
male of the marriage, remainder to the brothers of the huſband ; 2 
court of equity will compel an execution of this covenant, and not put 
the party to an action of covenant in the name of the truſtee. 2 Will. 
"we covenant that if the eſtate was to be ſold the mortgagee ſhould have 
the benefit of pre-emption, but not being claimed before the eſtate wa 
ſold, the benefit of the covenant was loſt. 9 Mod. Ca. in Eg. 2. 

A. covenanted for himſelf and his heirs to ſurrender a copyhold eſ- 
tate to ſuch uſes, and died before it was done; but on a bill by the 


heir for ſpecific execution of the covenant, it was decreed according]y. 
9 Med. Ca. in Eg. 106. 


Of the particular Kinds of Covenants re- 
lative to their Uſes. | 


Theſe are ſuch as are commonly annexed. 


i. To all kinds of eſtates : or, 
2. To eſtates for lives or years, and not to eſtates in fee-ſimple: or, 
3. Which may or may not be in deeds of conveyances of land, or 
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Parts of Deeds. 1 


Of Covenants commonly annexed to all 

| Kinds of Eſtates. n ; 
Firſt, That the Covenantor js lawfully ſeiſed (or poſſeſſed) of N 
the Pr emiſes , * * 


In covenant that the bargainor was ſeiſed in fee at the time of the bar- | | 
gain and ſale, without condition or limitation ; the breach aſſigned by the ' 


laintiff was, that he was not ſeiſed in fee; he is not bound to ſhew 
in whom the eſtate was, to which the bargainor is only privy ; as in | 
9 Co. 61. And the replication could have been only, that he was ſeiſed 5 
in fee, and not ab/que hoc, that any ſtranger was ſeiſed; it is a good _— 
covenant, that he is ſeiſed in fee ; and the words, without condition or 4 
| mitation, is ſuper addition, Keb. 58. 
A. covenants that he is /ei/ed of a good eftate in fee; the plaintiff takes | 
iſſue by replication, that he was not ſeiſed of a good eſtate in fee ; de- 4 
fendant rejoins, he was ſeiſed of as good an efiate as J. W. who granted * 
it to bim, bad which is nothing to the purpoſe ; becauſe he was ſeiſed 14 
of a good eſtate according to ſuch an indenture, refers to the eſtate 
paſſed by the indenture itſelf, and not to him that made it z which the | 
court agreed. Judgment pro Quer Keb. 95: The ſame caſe is report- 
ed thus, in Lev, 40. In covenant plaintiff declares, that the defendant | 
bargained and ſold to him certain lands, (which he had purchaſed of 
W. and other truſtees in the late times for the ſale of delinquents eſ- | 
tates) and covenants that he was ſeiſed of a good eſtate in fee, according 
to the indenture made to him by W. &c. and aſſigns a breach, that he was | 
not ſeiſed of a good eſtate in fee. The defendant pleads, that he was : 
ſeiſed of ſo good an eſtate as V. Ec. conveyed to him. Plaintiff de- . 
murs, and judgment was given for him; for the covenant is abſolute, | 
that he is ſeiſed of a good eſtate in fee ; and the reference to the con- | 
veyance by M. ſerves only to denote the limitation and quality of the 
eſtate, not the defeaſibleneſs or undefeaſibleneſs to the titles. Lev. 40. | 
A leſſor covenante4 that he was then ſeiſed in fee of an indefeafible . 
eſtate. The plaintiff in his declaration in fad dicit, that at the time | 
of making the indenture he was not lawfully ſeiſed in fee, and ſo he had 58 1 
not performed the ſaid covenant. Defendant pleads, non eff fadtum. : 
The breach is well aſſigned, tho' he does not ſhew that any other was ö 
ſciſed; becauſe the covenant is general, and ſo the breach may be 
* as Eu. eſpecially as this caſe is, where the defendant has 
made the declaration good by pleading non eft fafum : ſo he allows the 
breach, if it had been his deed. Cro. Fac. 360. | 
B covenants that he was ſeiſed of Blackacre in fee-fmple, whereas in 
truth it was copyhold land in fee. Per Cur'——The covenant is not 
or, broken. Quære, becauſe the reporter adds, the jury ſhall give da- 
or ages according to the rate which the country values fee- ſimple lands 
ure than copyhold. MNoy. 142. : 
Of Vol. III, —Paxr, II. R Covee 
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Covenant that the defendant was lawfully ſeiſed, is intended as to the 
— ; and a covenant for quiet enjoying it is as to the poſſeſſion, 3 
Keb. 75 5. 

"FM — covenants that he is ſeiſed 4 a good, perfect and indefeaſible 
eftate in fee-fimple, and that he hath good right and lawful authority to ſell 
and that there is not any rever fion or remainder in the crown for any ac done 
by the defendant : the plaintiff aſſigns a breach, that he was not ſeiſed 
of a good eſtate in fee-ſimple: whether the words, by any act done by 
him, at the end of the covenant, ſhall refer to all before, or only to 
this laſt part, vide the reſolution, Lit. Rep 62 to 69 & 203. Adjudged, 
that it is an abſolute covenant, and ſhall not refer to all before ; and 
that the action well lay, 20 q & wide Cro. Car. 106, 107. pl. 8. 

A. conveys a meſſuage with the appurtenances to B. and his heirs, and 
alſo grants to him liberty of — to a well, c. to draw water, Cc. 
and A covenants with B. that he was ſeiſed of the premiſes: it is no good 
breach, that A. was not ſeiſed in fee of the well, for that the core- 
nant that he was ſeiſed in fee of the meſſuage and premiſes does not 

extend to the well. Lut. 608. : 

A man covenanted for him and his heirs, that he was ſeiſed of a poed 
eſtate in ger; the executor of the feoffee ſhall not have an action of 69 
venant, but the heir, for it is annexed to the land. Winch 13. 

In covenant by a leſſee of tenant in tail, not warranted by the ſtatute, 
(on aſſignment to the plaintiff ) That he was poſſeſſed of the indenture, and 
that it was unavoided and unavoidable ; tenant in tail dies; the breach 

aſſigned was, that the iſſue entered. On demurrer thereon, the court 
;nchined this is no breach, unleſs it had been, that it ſhould continue 
ſo during the term, or that the aſſignee ſhould enjoy it during the term, 
for the leaſe is only voidable on the contingent of the death of tenant 
in tail. 3 Keb. 816 | | 


Secondly, That the Premiſes are of fuch a yearly Value. 


A. 1 at the ar of the date of the ſaid indenture : 
was ſeiſed of a lawful eſtate in fee-ſimple, notwithſlanding any act done 
him 215 2 us wm that the 2 was then 7 the * tavo hun- 
dred pounds per ann. and that the pluintiff and his heirs ſball enjoy the ſamt, 
according to the ſaid limitations, diſcharged and ſaved harmleſs from all 
incumbrances made by him or them. The queſtion was, whether this 
covenant for the yearly value depends on the firſt part of the covenant, 
that notwithſtanding any ad done by him, &c. or whether is was an ab- 
ſolute and diftin&t covenant ? And it was held to be an abſolute and 
diſtin covenant, without any dependance upon the firſt part of the 
covenant. Cro. Car. 106, 107. pl. 8. See Lit. Rep. 62 to 69, 203. 

A covenant that the lands conveyed are of the yearly value of one bur- 
Ared pounds, and ſhall ſo continue notwithNlanding any act done or to be done 
by bim: in an action upon this covenant, the breach aſſigned was, that 
the lands were not of the yearly value of one hundred pounds. Ad- 
judzed, that the words notwith/?anding any af, &c. extend as well to 
the time of the covenant as to future time: and though they were not 
then (i. e. at the time of the bringing the action) of that value, the co- 
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venant was not broken, unleſs ſome act was done by him which was 


the cauſe thereof. Cro. Elis. 43, 44. Pl. 4. See Lit. Rep. 80, 81. 


Thirdly, That the Grantor, &cc. has a Right to ſell, &c. 


In a covenant that a grantor is ſeiſed in fee, and has good right to ſell, 
the words are ſynonymous. 3 Lev. 46. And if he has no right, an 
action may be brought for a breach of covenant. 2 Bulſt. 12. T. 
TR was bound to perform all covenants which æuere to be per form- 
ed in ſuch an indenture, and there was a covenant that he was rightful 


owner at the time of the covenant, and was not; yet becauſe of the 


covenant being which are tobe per formed, it was adjudged that the con- 
bond was not broken, for that it goes only to be perform- 

ed in futuro. Lit. Rep. 205. 2 Caſe 290. | 
I now have heirs and. aſſigns by theſe preſents, by the will aforeſaid do 
own full power, good right and latoful authority to. ſell ; this is good, and 


the words [heirs and aſſigns] are inſenſible and ſurpluſage ; he ought 


to be owner of a power as well as owner of the land. Roll. Rep. 84. 
The plaintiff declared, that B. by his indenture, dated, Ac. demi- 
ſed to i $. divers lands and tenements in S. for the term of fix years, if 
R R. fon of N. R. ſhould ſo long live; and covenanted by the ſame 
indenture with S. that the ſaid B. then had full power and authority to 
demiſe the premiſes according to the form and effect of the ſame inden- 
ture. S. for breach of the fal covenant averred that B. at the time of 
the making the ſaid indenture, had not full power and lawful authori- 
ty to demiſe the premiſes according to the form and effect of the ſaid 


indenture, et fic pred” B. conventionem fuam pred? cum eodem J. in bac 


parte non teruit ſed illam penitus infreeit. B. pleads concord, Wc. S. de- 


nies the concord, and it was found for him. B brought a writ of er- 


ror in the Exchequer-Chamber, and aſſigns two errors for the inſuffici- 
ency of the declaration; Firſt. That the plaintiff had not averred 
that the ſaid R. R was living at the time of the commencement of the 
leaſe, nor at the time of the action brought; ſed non allocatur ; for the 
covenant refers to the time of the leaſe made, and then, be R. R. alive 


or dead, the action lies; for if he be dead before the leaſe, then the 
leaſe is abſolute; and if he dies after the leaſe, and before action 


brought, yet the action lies, and conſideration thereof ſhall be had in 


damages, Secondly, That S. in his declaration had not ſhewed what 


perſon had eſtate, right, title or intereſt in the lands demiſed at the 
time of the making the indenture ; by which it may appear to the court 
that B. had not full power, c. But, per Cur'—— The aſſignment of 
the breach is good, for he had purſued the words of the covenant ne- 
pay and it lies more properly in the notice of the leſſor what eſtate 

e had inthe land, than the leſſee, who is a ſtranger to it; and there- 


fore the defendant ought to ſhew what eſtate he had in the land at the 


timeof the demiſe made ; by which it may appear to the court that he 
had full 1 and lawful authority, c. 9 Co. 60. 5. Cro. Fac. 304. 
Otherwiſe in debt upon an obligation with condition to perform cove- 


Us: PFourthly, 


nants. Cro, Car. 170, 


Hurts of Deeds, 


' againſt the wrong-doers ; and for the ſame reaſon, 


Fourthly, For peaceable Enjoyment. 


All covenants between the leſſor and the leſſee are covenants in law, 
or expreſs. By covenant in law the leſſee is to enjoy his leaſe againſt the 
lawful entry, eviction or interruption of any man, but not againfl tortious 
entries, evictions or interruptions ; and the reaſon of the law is clear 
and ſolid, becauſe . tortious acts the leſſee has proper remedy 

if the leſſee be 
by expreſs covenant 10 enjoy the term (or io enjoy it againſt all men, which 
is the ſame) he ſhall not have action of covenant againſt the leſſor, un- 


| leſs he be legally ouſted or evicted; for if he is ouſted tortiouſly by 


any ſtranger, he has legal remedy ; but if the leſſor expreſsly covenants 
that the leſſee ſhall enjoy his term without the entry or interruption, be it lau- 


ful or tortious, there the leſſor ſhall be charged by action of covenant 


ſor the tortious entry of a ſtranger, becauſe no other meaning can be 
given of the covenant. Yaugh. 118. 

Upon an eviction of leſſee for years, all rents, bonds and covenants 
f e are gone. Yelv. 23. 80 where the principal 
thing to be performed is void. Sid. zog. Telv. 19. Style 357. 

There is a diverſity where the cavenant for quiet enjoyment is gene- 
ral, and where ſpecial ; for where the covenant is for quiet enjoyment 
againſt A. B. the covenantor ought to defend againſt the entry of A. C. 
without the diſturbance of any perſon there; if there is any entry up- 
on the plaintiff, he muſt ſhew that the party who entered had a title. 
Oren 100. | 

Per Twiſden——1 never met with a caſe where covenant would 
he but upon an actual ouſter, either by a ſtranger, by eigne title, or by 
the leſſor himſelf. Vent. 45. | 

Covenant that the leſſee ſhall enjoy, binds not againſt a wrongful ejec- 
tor, unleſs it is 1 againſt 4. who — 2 ejects, ar elſe ex- 
preſsly againſt all ſtrangers. Hob. 35. | 

The law ſhall never judge that „ againſt all the wrongful 
acts of ſtrangers, except my covenant is expreſs to that purpoſe, for 
the law defends every man againſt wrong. Hob. 35. 

In debt on obligation of performance of covenants ; the breach aſ- 
ſigned was, that the defendant, leſſor, covenanted that it ſhould be lawfuk 


for the plaintiff, being leſſee, quietly to enjoy the land, and that the leſſor 


himſelf ouſted him ; this illegal ouſter was a breach of the covenantor. 
Cre. Eliz. 544. 

Covenant her liſſee ſball have and enjoy ; breach, that J. S. brought 
treſpaſs and recovered; it was moved in arreſt of judgment, becauſe 
it does not appear that he that recovered had title, Serjeant Levinz 
ere is an expreſs covenant that he ſhall enjoy, and he is diſturbed 
in his poſſeſſion, tho' upon no title. Dyer 328. a. Yaughan 120. 35. 


HMeb. 35. 2 Vent. 46. 


Leſſee for twenty-one years, rendering rent, with a condition to re- 
enter, Oc. leſſee Jeaſes parcel to the plaintiff for a leſs term and under 
a Jeſs rent, with this ſpecial covenant, That the plaintiff ſhould enjoy 
without impeachment of him or any other, occafioned by his impediment, in- 
terruptign, means, procurement or conſent, Deſcendant did not pay the 
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rent, thereſore his leſſor entered into the whole, and avoided the plain- 
tiff*s term. Per Cur It is a breach. Bulft. 82. ; 

An action was brought againſt the heir of E. A. the condition was, 
Whereas the ſaid E. A. ſuch a day has granted and given to the plain- 
tiff the preſentation to the church of D. if therefore the ſaid E. A. from 
time to time ſhall make good the ſaid grant from all incumbrances 
made or to be made by him and his heirs, that then, Fc. The gran- 
tor died, the church became void, the heir of the grantor preſented, 
this tortious preſentation is no. breach ; but this extends only to Jawful 
_ diſturbance by the heir; for it 5 by the pleading that the heir 

had no right to preſent, his father having granted it before. Per He- 
Bur. The words ſhall be conſtrued as if they had been, ht he ſhall 
enjoy the ſame ow any act or adds made hy him or his heirs; and in this 
caſe there ought to be a lawful eviction to make a breach of the condi- 


tion; but otherwiſe if the condition had been, that he ſhould peaceably 


enjoy from any ad or as made by him or his heirs ; for in this caſe a tor- 
tious diſturbance would have been a breach of the condition, Winch 


26. 
The condition of a bond was, that the leſſor ſhould ſuſſer his leſſee for 


years to enjoy, &c. and that without the trouble of him, or any other 
rſon ; a ſtranger enters by eigne title: the condition is not broken, 
— this word, ſuffer, is paſſive, and all the reſt is to be referred to it; 
but if any procurement or occaſion of diſturbance be by the leſſor, his 
executors or aſſigns, then he forfeits the obligation. 2 Ed. 4. 2. 6. 
Rell. Abr. 425. | We ho 
Debt to perform covenants in a leaſe; one was for quiet enjoying 


againſt all claiming title. The plaintiff aſſigns for breach, that a ſtran- 


ger entered, but ſaith not habens titulum : per Hale Habens titulum 
at that time would have done. Dyer's caſe is, another entered claim- 
_ intereſt ; but that is not enough, for he may claim under the 
leſſee himſelf, If the covenant had been, i ſave him harmleſs again/t 
all lawful and unlawful titles, yet it muſt appear that he that entered 
did not claim under the leſſee himſelf, Mod. 101. 3 Keb. 246. Hob. 
4. Moor 861. 8 
The plaintiff, by deed indented, leaſed to the defendant a farm cal - 
led D. q_— one cloſe by name. Leſſee (defendant) was bound in a 
bond to perform all the covenants and agreements in the ſaid indenture, 
and pleaded he had performed all the covenants. The plaintiff aſſigns 
for a breach, that the defendant entered into the cloſe excepted. Be- 
fendant demurred. The obligation was not forfeited by that diſturb- 
ance, for the land excepted was not named. This exception was not 
ſuch an agreement as was within the intent of the condition; it is 
an agreement that the land excepted ſhould not paſs by the demiſe, but 
no agreement that he ſhall occupy ; but in ſome caſes, an exception is 
an agreement that ſhall charge the leſſee ; but this is when he agrees on 
bis part that the leſſor ſhall have a thing dehors, which he had not 
before z as except a way or common, or any other profit apprender, that 
1s an agreement of the leſſee that he ſhall have the profit; and if he 
| be bead ea me all ——_— 770 ments if he diſturbs him 
n this he orteit his bond - Cro. Elix. 657. Moor Koll. 
Ar. 43. Vide Plow. 67. 85225 . 2 
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A covenant was, That the leſſee and his aſſigns ſhall enjoy without in. 
terruption of F E and all others cla'ming under the ſaid F. The breach 
aſſigned was, that he was ouſted by J. S. who claimed under the title of 
F. E. and ſhewed not how he claimed under his intereſt, nor by what 
conveyances: it is not good : and for that reaſon reverſed by all the 
Judges in the Exchequer-Chamber.' Cro. Eliz, 823, 

The defendant covenanted 70 ſave the plaintiff harmleſs concerning the 
poſſeſron of ſuch an * ; and breach is, that ſuch a one had ewicted bin. 
and the defendant had not ſaved him harmleſs. Verdict pro quer, It 
was moved in arreſt of judgment, that it is not ſhewed that he wa 
evicted by title; and all covenants extend only againſt legal titles and 
evictions. Per cu This agreement is only gu, the poſſeſſion, not 
guoad the title. Judgment pro quer. 2 Lev. 194. 3 Keb. 744. 

Two made a leaſe for years by indenture, and covenanted that the 
Hſe ſhould not be diſturbed, nor by any incumbrance made by them : one of 
the leſſors made a leaſe to a ſtranger, who diſturbed ; it is a breach of 
the condition of the bond for performance of the covenants, for the 
word them ſhall not be taken jointly. Latch. 161. Poph. 208. Mey 86. 

A covenant that the eee ſball enjoy againſt the leſſor, and all claiming 
under bim The defendant exhibited a bill, whereby the leſſor appear- 
ed to bein truſt; and adjudged, this was no breach. 2 Keb. 288. 
Brownl. 23. Moor 839. But this caſe was denied to be law; T. Rayn, 


371. 
; To enjoy without lawful impediment of] 8. The breach is, that 
J. S. having right, entered: it is a ſufficient breach. 2 Keb. 88. 
Per Hale—— Having right implies it is lawful eviction. 2 Lew. 37. and 
Ventr. 184. 
Covenant, that whereas D. had let to the plaintiff the parſonage of h. 
that he would ſave him harmleſs concerning it againſt MH. B and he al- 
ledged M. B. entered upon him and put him out, and did not ſay that 
the entry of M. B. was lawful. Per cur'—— When the covenant is to 
ſave him harmleſs againſt a perſon certain, he ought to defend him 
againſt the entry of that perſon, be it by right or _— ;; aliter if 
againſt all perſons, for there it ſhall be taken for a lawful entry or 
eviction. Had i been to have warranted againſt him, it muſt have 
been a lawful title; ſo that in this caſe to ſave harmleſs is more than to 


Warrant Cro Hliz. 213. Leon 324. 


In debt on bond againſt baron and feme, being made in her widow- 
hood, with condition that ſhe, her heirs and aſſigns, keep contracts and 
covenants made between her former huſband and his leſſee the plain- 
tiff; and there was an agreement that the plaintiff ſhould enjoy a war- 
ren of the demiſe of her former huſband, and that he entered till put out 
by the defendant : iſſue on the agreement, and found for the plaintiff. 
It was. moved in arreſt of judgment, that there was no eſtate alledged 
in her former huſband in jure uxo15is ; whereby, though the ſecond huſ- 
band be _— in law, yet he enters of his own wrong, and not av 
claiming under her. But, per Windham—It is not requiſite that the 
huſband be aſſignee of the eſtate, but her aſſignee of covenant. Keb 
384, 512. Judgment pro quer 

It leffor covenants with his leſſee for years, that it /ball be lawful for 
the lefſee, &c peaceably to enjoy the land, and after the leſſor enters torti- 
eu/ly upon the leſſee, and oufts him, this is a breach of the * 


— 
urn 0 


* 
* 
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ſor the intention of it was, that he ſhould enjoy it without the inter- 
ruption of the leſſor : ſo it had been if the word peaceably had nor 
been in the covenant. 2 

But if covenant be in a leaſe by indenture, that B. ſhall enjoy the land 
peaceably and quietly to his own uſe, according to the intent of the inden- 
lure, without any lawful impediment, ſuit, difturbavice, eje&', contradict, 
moleſtand', charge, incumbrance or denial of the ſaid A. the leſſor, and af- 
ter A. enters upon B. and diſturbs him in taking the profits, without 
any lawful title, but as a treſpaſſer this is not any breach of the co- 
venant ; for that is expreſsly limited, that he ſhall enjoy this without 
any lawſul diſturbance ; and ſo a diſturbance by tort is out of the co= 
venant : but if the leſſor enters and ouſts him, though it be tortiouſly, 
it is a breach. Roll. Abr. 429. 5 Vin. 156. 5 

If a leſſor covenants with the leſſee, that he ſhall bade and enjoy the land 
quiete & pacifice fine eviftione & interruptione alicujus perſonæ, and at- 
ter a ſtranger enters per tort, yet this is a breach of the condition; for 
that the covenant is, that he ſhall not be interrupted in his poſſeſſion. 

28. 2. But in Hob. Rep. Sir William Tiſdale and Efſex's Caſe is, 

That if the leſſor covenants with his leſſee, guod isſe Yeret, occuparet & 
gauderet the land demiſed and after a ſtranger enters per tort, and ejects 
him; this is not any breach of the covenant ; for the law will not con- 
ſtrue the covenant to extend to tortious acts without expreſs covenant, 
Cro. Fac. 425. pl. 10. and 144. pl. 21. Sem cont al Dy 5 | 

If a man covenants for enjoyment againſt a particular perſon or per- 
ſons, he covenants as well againſt their tortious entries as legal. Hob. 
3 35. Vaughan 118. Cro, Eliz, 212, 213. Roll. Rep. 397. Moor 

, 


If a leſſor covenants with his leſſee for years, that it ſhall be law- 
ful for the leſſee peaceably &c. to enjoy the land, and after the leſſor 
enters tortiouſly upon the leſſee, and ouſts him, yet this is a breach of 
the covenant ; for the intent was that he ſhould enjoy it without the 
interruption of the leſſor. Roll. Abr. 427, 5 Vin. 147. 

A covenant that the indenture of a leaſe at the time of the aſſign- 
ment is @ good, true and indefeafible kaſe, and that the plaintiff ſball en- 
Joy, c. without the let or interruption of the defendant, or of any claiming 
by, from or under him : the plaintiff ſhewed for breach, that before he 
that made the leaſe had any thing, one J. S. was ſeiſed in fee, and that 
he who made the leaſe re entered upon him and diſſeiſed, and leaſed 
prout, and that J. S. re-entered upon him; upon which replication the 
defendant demurs. Per Cur'——The words indefeafible leaſe ſhall be 
conſtrued as a diſtin ſentence from the laſt _ that he ſhall en- 
Joy it without the interruption of the defendant. Sid. 328. Saund. 
51. 2 Keb. 201. . | 

Covenant in a leaſe for years of a manor, that the leſſee not mo- 
10 ve x or put out any copybolder, & c. Plaintiff aſſigned for breach, that 
the defendant vi & armis entered upon a copyhold, c. in a cow-houſe, 
— of the premiſes, & fc — c. This is not any breach, 
tor the moleſtation is to be intended of ſuch ſort that he may ouſt him 
out of his copyhold, either by diſtraining, that he could not enjoy it 
quietly, or C ſome other vexation, whereby he was forced to relin- 
quiſh his poſſeſſion ; and the wrong is only here done to his 1 

| an 
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and not to his copyhold tenement; and ſo no breach. Cro. Eliz. 
21. | 
A In an action of debt on bond to perform covenants ; one of which 
that the plaintiff ſhould not be interrupted in his poſſeſſion of certain land; 
by any perſon that had lawful title, and particularly that be ſhould not be 
' #hterrupted by one T. A. by virtue of any ſuch title. Defendant pleaded 
zerformance. Plaintiff replied, 1 Nov. 20 Car. the defendant made the 
leaſe to plaintiff for years, and 3d of Nov. he entered; and that 1) 4up, 
20 Car. before, the defendant made a leaſe to A. for yours yet to come, 
who, 20 Aug. 20 Car. entered. The defendant pleaded the leaſe to 4 
was on condition for re-entry for non-payment of rent, and that be- 
fore the leaſe made to the plaintiff, the rent was behind, & /epiting 
elan formam indenturæ; and he re- entered and made the 
leaſe to the plaintiff. Upon general demurrer; per cur. The de- 
mand was not ſufficiently alledged ; for he ought to ſet forth when and 
where it was made, that the court might know if it was legal But 
for a flaw in the plaintiffs replication, becauſe he alledged his entry af. 
ter the leaſe made to A. ſo that it appears not that he was interrupt. 
ed by him, the opinion of the court was againft the plaintiff. ale 


19. | | 
2 C. granted the next avoidance, c. to M M. aſſigned it to I. to 
preſent to the ſame when it ſhall become void ; and covenanted that the 
ſame perſon who ſhall be ſo preſented by him ſhall enjoy it without the let or 
d. flurbance of the ſaid C. or M. or any of them, or any by their procure- 
ment. IL. preſented F. S. and after J. M. preſented another, claiming the 
firſt and next avoidance by the procurement of C. The declaration was 
not good ; for it _ to ſay. that C. granted to J. M. the next avoid- 
ance, and procured him to diſturb, and that by his procurement he was 
_ diſturbed, Winch. 4. | 
A leſſor covenanted that the leſſee ſhould peaceably and quietly enjoy the 
land let during the term; plaintiff declared that a ſtranger entered upon 
him, and ouſted him within the term. Per Roll. he covenant in 
this caſe is broken though he be a ſtranger, $2y/. 67. 
A leffor covenanted that the plaintiff and his wife ſhould enjoy the pre 
miſſes during the term, without the interruption of him or J. his wife; 
and the expulſion is laid of the plaintiff only, yet it is good, becauſe 
the huſband has the ſole profits and poſſeſſion ; and although the en- 
try of the leſſor is not alledged to be by title, ſo as he is merely a tor! 
feaſor, eg, he might have an action of treſpaſs againſt him. 
« Fac. 383. 
| —— — that the covenantee ſhall hold the land ſor twen 
years; this will amount unto a leaſe of the land for years; but if it i 
that he ſhall enjoy the land for twenty years, this is only a covenant. 
Cro. Fac. 172. pl. 13. Bro. Tit. Leaſes 20, 30. 60. Ney 14. Cre. 
ac. 42, 659, Palm. 201. Leon. 118. 3 Bull. 252. Cro. Car. 20). 
ones 231. Vide Hob. 35. Contra Moor 861. 2 Brownl, 23. Rol. 


Whe!, the owner of the land covenants that he ſhould hold the land 
at ſuch a rent to be paid, this will amount to a leaſe : but where 
| ſtranger covenants ſo, it amounts but to a bare covenant, 3 * 
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Roll. Abr. 847. Telv. 85. Brownl. 136. Cro. Elis. 223. Bro. Tit. 
1 the words in an indenture are in ſhew the words of the 
leſſor only, yet the leſſee accepting thereof, and enjoying of it, it is 
as well as if it had been a covenant de facto. Cro. Fac. 522. pl. 7. 
| If a leſſor covenants with the leſſee, that he hath not done any act to 
prejudice the leaſe, but that the leſſee ſhall enjoy it againſt all perſun; : thefe 
words, againſt all perſons, ſhal refer to the firſt, and be limited and 
reſtrained to any acts done by him, and no breach ſhall be allowed but 
on ſuch an at. 5 Co. 17. Cc. 22 H.6. 52. Dyer 257. Winch. 4. 
Leſſor covenanted with the leſſee, that he has not done any act to pre- 


judice the leaſe, but that the leſſee ſhall enjoy it againſt all perſons: the. 


words, ogainft all perſons, ſhall refer to the firſt, and be limited to 
my acts done by him. Winch 4. 


he condition of an obligation-was, that if the defendant all r- 


t and defend an ox-gang of land to the plaintiff againſt J. 8, and all 
_—_ &c. *Refo ved that the word defend ſhall be taken as 
a defence againſt lawful titles, and not againſt treſpaſſes. Moor pl. 
294. : 

if two men leaſe for years, and covenant that the {ee ſhall enjoy, 
free from all incumbrances made by them, and after the leſſee is diſturb- 
ed by J. S. to whom one of the leſſors had made a precedent leaſe : 
this is a breach; for them ſhall be taken ſeverally, and not jointly only. 
Lutw. 161. | | 

In covenant that whereas the plaintiff was in poſſeſſion of ſuch lands, 
that neither J. 8. nor J. D. nor ]. G. ſhould diſturb him by any indi- 
rect means, but by due courſe of law; defendant p eads, that neither 


J. S. J. D. nor F. G. did diſturb by any indirect means, but by due 


courſe of law ; it is not good, but a negative pregnant: if he had 
leaded he was not diſturbed by any indire& means, it had been good, 

if he had ſaid that he had not been diſturbed contra formam conventtonis 
' pred”. Godb. 60. 2 Leon. 197. | 

| One covenants that he ſhall enjoy againſt him and VJ. and all claim- 


ing under him; and aſſigns a breach, that C claims under V/. and cjeQ- 


ed him, Defendant pleads, that at the time of the covenant he was 
ſeiſed of an indeſeaſible title, and that by an act of parliament made, 
after reciting that /. had ſettled this eſtate in lady V. P. and that cer- 
tain perſons had unduly procured a fine of her; it enaQ, that the 
fine ſhall be void, and that any perſon might enter as if no fine had 
been levied ; and that by virtue of this fine, & non aliter, the defen- 
dant was ſeiſed, and ſold and made the covenant; and that aſter the 
act, C. claiming by title under the ſaid lady P. by Vs ſettlement, b 
virtue of the ſaid act of parliament entered and ouſted him. Plainti 
demurs, for that the title being good at the time of the covenant being 
made, and the title upon which the ouſter, it being by act of parlia- 
ment, it is no breach, as 9 (o. 106. This act does not make a new 
title, but removes an obſtruction from the old; and doubtleſs V. was 
named in the covenant for this purpoſe, in caſe this fige unduly ob- 
tained ſhould be avoided. Twiſden contra. Q. 2 Lev. 26. Vent. 
175. 2 Keb 831. | 

Where a covenant is to permit a man to enjoy without moleſtation, 
che word moleſtation all not extend to perſonal torts, as to beating 


or 
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or aſſaulting of him, but to an entry upon him, and a diſturbance J. 


his poſſeſſion. Cro. Eliz. 421. pl. 16. 

By covenant in law upon the word demiſe, the leſſee is to enjoy hi; 
leaſe againſt the lawſul entry, eviction or interruption of any ma; 
but not againſt tortious evictions or interruptions ; becauſe for ſuch 7 
tortious acts the leſſee hath his proper remedy againſt the wrong doer, 
By the ſame reaſon, if the leſſee be by expreſs covenant to enjoy. his | 
term againſt all men, or notwithſtanding any act done by the leſſor, 
or any claiming under him, the leſſee ſhall not have an action of co- | 
venant againſt the leſſor, unleſs he is ouſted ; for if he is tortiouſly | 
ouſted by a ſtranger, he hath his remedy. But if the leſſor expreſi|y 
covenants that the leſſee ſhall enjoy without the entry or interruption 
of any, then the leſſor ſhall be charged by an action of covenant for 
the tortious entry of a ſtranger, becauſe no other meaning can be 
given to this covenant. Vaugb. 119. 10 Mad. 384 | 
But where a man covenants for quiet enjoyment againſt a particular 
pour, there it ſeems the covenant ſhall extend to his tortious ach 
augh. 125 to 128. Hob. 3 


An attorney covenants on . behalf of another, chat the covenante: 
all quietly enjoy ſuch land at ſuch a rent for a year : adjudged, that 
this eovenant amounts to a leaſe, though made by a ſtranger ; for he 
acted on behalf of the owner of the land, and it ſhall be taken that 
he had authority to demiſe. 2 Vent. 62. 

The attorney muſt covenant in the name of the party for whom he 
acts, not in his own name. 9 Co. 77. 

Covenant 4% enjoy peaceably againſt M. Breach was aſſigned, that 
M. had entered and cut down five elms; upon evidence it was, A 
ſervant of M. by commandment, and in the preſence of his maſter, 
had entered and cut: and good. Leon. 157 | | | 

Where a man covenants that his leſſee ſhall quietly enjoy during 
the term, without any interruption of the leſſor, and the leffor enter 
upon him, the lefſee may bring treſpaſs if he will, or covenant if 
he will. Cro. Jac.. 383. pl. 11. Hob. 35. 

The defendant covenanted hat the Nan ſhould enjay a cloſe quieth 
fer a year ; upon which the plaintiff put in hi 
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s beaſts, and K. who had 
titulum virtute cujuſdem dimiſſionis ei inde fat” antea confection articul 
predi® entered upon the plaintiff, and expelled him, and after brought 
an action of treſpaſs againſt him for putting beafts into the cloſe, and 
that tali“ proceſs fuit, that K. recovered againſt the plaintiff twenty 
pounds damages, and ſeventeen pounds coſts, of which the plaintiff had 
notice; and ſo by the non- quiet enjoyment the defendant had broke 
his covenant. Iſſue upon this, and verdict for the Try Defend- 


ant moved in arreſt of judgment, for that plaintiff had not ſhewed fl 
what title K. had, and it may be the title which he had was under K 
the plaintiff himſelf; and there having been a ſuit wherein the title tl 
of N. appeared, the plaintiff ought to have ſhewed it, for now it i el 
in his own conuſance. Sed non allo ; for the title of K. cannot be in 
ſuppoſed to be under the plaintiff, the covenant is broken, as in Proc- b 
ter and Newton's Caſe, Trin. 23 Car. 2 B. R. Rot, 856. Judgment n 
pro gur. 3 Lev. 325. la 


Plaintif 


2 — 
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—Phantiff declared on a demiſe of a meſſuage, ſimul cum one garden, 
&& latrina (Angl. houſe of office) ad ulteriorem finem inde ; and leſſor 


covenanted, that the 45 ſhould enjoy dimiſſa præmiſſa; and aſſigns a 
breach, that the defendant had erected on part of the garden a man- 
ſion houſe, whereby the plaintiff uſum gardini præd ſecundum for mam 
& effettum dimiſo pred habere non potuit. Defendant pleaded, that non 
eblante edificat” præd the plaintiff ** 2 præd habere potuit, 
ſecundum veram intention dimiſs' pred” ; 
aliquo modo impediret le plaintiff of the uſe of the ſaid garden, ſecun- 
dum deram intentionem indentur, pred* Plaintiff demurred. Per Cur 
—'The uſe of the garden is the uſe of all the garden, and not the uſe 
only to paſs to the houſe of office, as was pretended by the defendant ; 
and the traverſe contains more than is alleged in the breach, ſecundum 
weram intentionem indent” pred”, and the court cannot know the true 
intention of the indenture but by the words of the indenture. 3 Lev. 
167. | 
Debt on bond to perform covenants ; the covenant was for quiet en- 
joyment, without let, trouble or interruption, &c. The plaintiff aſſign- 
ed his breach, that he forbad his tenant to pay his rent. Per Cur —lt 
is no breach, unleſs there were ſome other at. Brown!l. 81. | 
A covenant was, that the covenantee ſhould peaceably enjoy an acre 4 
copybold land according to the cuſtom of the manor. The defendant plead- 
ed, that by cuſtom of the manor the covenantee ought to pay to the 
lord a rent, and for non-payment the lord to re-enter ; and that the 
covenantee did not pay it, and the lord entered and demanded judg- 
ment /i afio :_ a good plea, Bendl. 32. | 
In covenant, plaintiff aſſigned for breach the non-payment of rent; 
defendant pleaded a bargain and ſale for money for one hundred years 
before that time of the ſame land made to A. and pleaded the ſtatute 
of uſes, and then ſhews the attainder of A. for high treaſon, and that 
by this attainder it is veſted in the King; and pleaded the act of at- 
tainder, and the exceptions; and it was demurred to this plea upon 4 
> 5 4 and Dyer 256, becauſe he had not pleaded that 4 or any under 
im, 


being upon the ſtatute of uſes, no entry was requiſite: but the greateſt 
doubr was, the title is in the King, and the King is in poſſeſſion with- 
out entry, and the party is in poſſeſſion, via. the defendant is account- 
able to him for the profits. In Keble, the court agreed this to be a good 
leaſe by way of oppel and if the rent be in being, the covenant 
remains, and e contra if not. And per Cu This is a ſufficient evie- 
tion without entry or office alledged, nor need any entry be laid by the 
firſt leſſee, he being ſaid in poſſeſſion by virtue of the ſtatute ; and the 


King is in actual poſſeſſion as much as if the party had entered actually, 


though a common perſon ſhould not be ſaid to be in poſſeſſion without 
entry by himſelf or the firſt leſſee: now this cannot be good as a leaſe 
in reverſion, being not ſo pleaded, but as a grant of the preſent eſtate ; 
but all agreed that upon aſſignment of the leaſe there muſt be attorn- 


ment. The plaintiff has declared on a leaſe in poſſeſſion as at common 


law, which is avoided by eviction. Judgment pro defendant. Sid, 
399. 2 Keb. 364, 444. | I 
| In 


bſque hoc, quod ædiſicatio pred* 


ad not entered upon the lands, and without entry and expulſion 
of the defendant he ſhall not be diſcharged of rent; but it was ſaid, it 


* 
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uſual clauſe at the end of all leaſes. Per Cur 


defen 


In an adtion of covenant a breach was aſſigned by the leſſee, that he 
did not quietly enjoy, £c. Leſſor pleads in bar, that the covenant 
was, that the leſſee per forming the covenants, and paying bis rents, ſhoull 
quietly enjoy, & c. Per Windham—— Theſe words, paying the vent, is ng 
covenant precedent, but rather concomitant, and is liable to conſtrue. 
tion as the ſubject- matter is; but here it can be no condition, being an 
And yeilding and 
paying makes no condition. 2 Keb. 9. 23. Sid. 280. Vide Keb. 89ß. 

Covenant, for that the teſtator ſold to the plaintiff twenty ton of 
peras, and agreed with the plaintiff, that if he failed of the payment 


of ſuch a ſum atſuch a day, that he m ght quietly have and enjoy the ſaid 


twenty ton of copperas; and alledged in facto, that the money was not 
paid at the day, & quod non potuit habere & gaudere the ſaid twenty ton 
of copperas. An action was 3 and judgment was againſt the 

on by nil dicit, and a writ of inquiry of damages awarded, and 
two hundred and ſixty pounds damages returned. Per Cur'—The 


declaration is not good, in that he aſſigned not a ſufficient breach, qui 


non potuit habere & gaudere, Ec. without ſhewing how and by whon 
he was diſturbed, is not ſufficient ; for it ought to appear to the court 


that it was a lawful diſturbance, otherwiſe there is not any cauſe a 
action; for the goods being ſold to him, if he were legally diſturbed, 


be has a ſufficient remedy, and is not to maintain an action of covenant; 
and of this opinion was all the court : and though judgment was given 
againſt the defendant by nibil dicet, yet, per cur, he came time enough 
to alledge this matter; for until the laſt judgment he may well inform 
the court of the inſufficiency of the declaration ; and the court ſeeing 
it inſufficient, ſhall abate it. Cro. Eliz. 914. 


Covenant, for that the defendant 35 Eliz. let to him the barton of (i 
B. for fix years, and covenanted that he ſhould enjoy itduring the term qui. 
ly, and d'ſcharged from tithes, &c. and further, that if the tithes were BW 
demanded and recovered againſt him during the term, that he ſhould Bi 


recoup in his hands ſo much of the rent as the tithes amounted to: 
for breach, plaintiff ſhewed, that in 42 FEliz. the parſon ſued hin 
for the tithes of corn growing there in the years 38 & 39 of Eli 


whereupon it was demurred. Per Cur'—This ſuit after the determi- } 


nation of the term was a breach of covenant, for he did not enjoy it 


diſcharged, Ic. which is not intended of a real diſcharge, for it ap- | 


_ not to be the intent of the parties, becauſe it is agreed that i 
e were ſued he ſhould recoup as much of the rent in his hands ; bu 
their meaning was, he ſhould be ſreed from ſuit and payment of it 
and he is as greatly prejudiced by a ſuit after the term as if he had 
been ſued before the expiration of the term: but becauſe it was nt 
alleged that the ſnit was lawful, or that the tithes were due, for be 
was not bound to diſcharge him from illegal ſuits, the breach ws 
not well aſſigned. Cro. Elis. 916, 917. | 

A condition peaceably to enjoy from the 1ſt February until Michaelna 
day tithes, pay ne balſcyearly during the term, and on default of paymen 


tte defendant (the leſſor) to be free from all obligation to the plaintiſ 


He replied, and aſſigned a breach in non-payment of rent at-Michae- 
mas, which was aſter the term ended; and deſendant demurred. * 
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che ſubſtance of the ſuit is quiet enjoyment, and therefore ought not 


to be taken by proteſtation. Sed per Cur'—En joyment need not be 


anſwered where it is defeaſanced by payment of rent. Yet, judgment 
pro defendant. 3 Keb. 550, 594. 


A condition to perform covenants in a leaſe ; one of Which was, 
that he ſhould enjoy ſuch lands, let bim quietly without interruption. And 


the plaintiff in his replication ſhewed in folks that the defendant 20 


March, 30 Elis. had diſturbed him, an in that aſſigned the breach. 
The defendant by rejoinder ſhewed, that in the indenture there was 
a proviſo, that if he paid ten pounds the 31 March, 30 Eliz. that the 


indenture and all therein contained ſhould be void; and alleged he 
paid ten pounds at the day (but this was after the diſturbance ſup- 
poſed). Plaintiff demurred. Judgment pro quer.” For by the co- 
venant broken before the condition performed, the obligation was 
forfeited ; and it is not material that its covenant became void before 
the action brought. But by Vray—If the proviſo had been, that 
upon the payment of the ten pounds, that then as well the obligation 


ö 


before the action brought. Cro. Eliz. 244. : 
A. tenant in tail (reverſion to the Queen in fee) let the premiſes 


he Queen, her heirs and ſucceſſors ; the Queen granted her reverſion 
o I. the tenant in tail died without iſſue ; V. entered, leſſee brought 


5 
17. 
* 


action was brought upon this covenant; and the breach aſſigned was 
hat the rent was an arrear and not paid. The defendant pleaded 
hat he had left ſo much money in the hands of the plaintiff, eo in- 
entione, to pay it to the leſſor in diſcharge of what rent was then in 
arrear: and upon demurrer the plea was held good, notwithſtanding 


Wd /olvend”, it had been good; and in this caſe the plaintiff might have 
replied non religuit, Ic. in manibus ſuis ad ſalvend. 4 Mod. 249. 

In a leaſe for years the defendant covenanted that the plaintiff ſbo ld 
enſoy it during the term, On demurrer the caſe was, tenant for life 
evied a fine come ceo, Cc. to him in reverſion; the uſes were to the 
conuſee and his heirs, on condition to pay to the tenant for life four 
pounds per ann. during his life, and upon default, that it ſhould be to 
the uſe of the conuſor for her life; the conuſee made a ſeoffment to 
the defendant, who leaſed to the plaintiff; the four pound was not 
paid nor demanded ; the tenarſt for life entered upon the plaintiff : 
this a breach of condition without any demand of the rent, 2 it is a 
ſum in groſs, and not iſſuing out of the land. The covenant is, that 
the leſſee ll abſolutely enjoy it; and it was held that this feoffment 
has not deſtroyed the future uſe, which is to ariſe from non-perform- 


[ance of the condition. Cro. Eliz. 688, 
Plaintiff declared that J. S. let to him Ec. and covenanted that 
the: plaintiff ſhould quietly enjey it during the term, without the let or © 
8 | difturbance 


as the indenture ſhould be void, aliter ; for then the bond was void 


for twenty-one years by indenture, and covenanted that the leſſee 
bould enjoy it againſt all perſons, without the interruption of any beſides 


ovenant : it lies, for the Queen's patentee is not executed. Cro. Elis. 


There was a covenant in an aſſignment of a leaſe, that the aſſignee 
bould quietly enjoy, &c. free and clear of and from all arrears of rent: 


he objection that the intention was put in iſſue ; for if it had been 
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difturbance of him, bis heirs or aſſigns, or of any other perſon by or throupb 
569% 4 or procurement; and oY for we; that IL. P. 2 
fine granted the land to J. S. and his wife, (the defendant) and t0 
the heirs of J. S. and that this fine was ſo levied by the means of J. . 
and that after he made the leaſe to the plaintiff, 7. S. died; his wiſe 
entered, who was executrix. Per Cur'. The action lies; though ſhe 
claims by title derived from another, yet ſhe claims by his means. 
Cro. Fac. 657. 2 Roll. Rep. 286. 

For tho' in point of eſtate the wife was in by L. P. yet this was by 
means of the purchaſe and procurement of her huſband, for thi; 
was procured to make her a jointure. And if he makes a leaſe, and 
the leſſee grants it over, and after he makes a ſecond leaſe with ſuch 
words; if this leſſee be ejected by the aſſignee of the firſt leſſee, it i 
a breach of the covenant, becauſe this is by means of the covenantor, 
altho* not his act: and this covenant provides as well againſt lawſul 
entries by his means and procurement, as againſt tortious ; and the 
word title does not refer to diſturbance, but to eſtate, 

Tenant in tail makes a leaſe, and covenants that the /eſſee ſhall eniy 
againſt him and all cla ming under him: if he dies, and the iſſue 
ouſts the leſſee, the covenant is broken: for though he is in per for- 
mam doni, yet it is by deſcent from the father, and ſo by his meanz, 
tho' not by his title; but if the iſſue makes ſuch a leaſe and cove. 
nant, and the iſſue of the iſlue enters, it is not broken, becauſe he 
is not in by his means, but by deſcent, which is by act in law& 
per formam doni. Palm. 339, 340. | 

If a man has good title to lands by virtue of a fine, and fell 
the ſame, and covenants with the vendee, his heirs and aſſigns, that 
he ſhall enjoy againſt him and B. and all claiming under them; and af- 
ter by an act of parliament, reciting that B. had ſettled this eſtate 
vpon C. and that certain perſons had unduly procured the ſaid fine 
from her; it is enacted, the fine ſhall be void, and that every perſon 

n ay enter as if no {uch fine had been; and after one enters, claiming 
title under C. This is a breach of the covenant, for the a& makes 
no new title, but removes the obſtruction of the old; and it wa 
ſaid, that doubtleſs B. was named in the covenant for this purpoſe, 
in oe rg fine unduly obtained ſhould be avoided. - 2 Lev, 26. 2 
Keb. 831. N | 

If a leſſee for years aſſigns to J. S. and after aſſigns to J. D. and 
covenants with J. D. that , is poſſeſſed of the term, and that J. D. 
ſhall enjoy it, and ſhall be ſaved harmleſs from all incumbrances done by 
vim; the firſt aſſignment is not any breach of the covenant before en- 
try made by 7. S. nor any — of the poſſeſſion. Roll. Ar. 


o. 
* conuſee of a ſtatute extended and aſſigned it to one, and after 
granted the land to another, and covenanted that notwithſtanding 
any act by him, or any other by his conſent, that the ſtatute, extent 
end execution ſhall be in ſorce; and in covenant brought by R. thi 
2Tignment was aſſigned for breach; and upon demurrer 1 pro 
Quer. And on a writ of error this judgment was reverſed ; for na- 
withſtanding the aſſignment, the ſtatute is in force ; but if the plain. 
tiff eo quod corceſſit to him, which implies a covenant, the action had 
been maintainable : but the breach is aſſigned in the covenant = 

| | » C 
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which is not broken by the aſſignment, for the ſtatute is in force after 
me aſſignment, ſo that the conuſee may releaſe, 17 Ed. 3. and the 
aſſignment proves the ſtatute to be in force; but if he had covenanted 
that the grantee ſhall enjoy without diſturbance, the aſſignment had 
been a breach of the covenant, and ſo is a breach of covenant in law 


implied in the word grant, if the action had been brought upon it. 


Palm. 388. 
| The defendant leaſed to the plaintiff an houſe, by the words dem ſe 


and grant, (which words import a covenant in law) and the leſſor 
covenanted that the leſſee ſhall enjoy the houſe during the term, without 


evidtion by the leſſor, or any claiming under him, (which expreſs cove-' 


nant was narrower than the other) ; and gave a bond to perform co- 
venants. - The plaintiff granted his term over to a ſtranger. The 
plaintiff aſſigned for breach, that one S. entered u the aſſignee, 


and an ejectment recovered againſt the aſſignee, debt was brought. 
By this covenant in law the aſſignee ſhall have a writ - 
of covenant, and for the breach of the covenant in law the obliga- 3 


Per Cur 


tion was ſorſeited. But becauſe the plaintiff did not ſnew that S. had 
an eigne title, (for otherwiſe the covenant in law was not broken) 
therefore judgment againſt the plaintiff. 4 Co. 80 b. Co. Elis. 
674. | 
Aud regularly, no covenant lies upon the word demiſe, unleſs in 
caſe of eviction of the leſſee, and actual ouſter or expulſion by the 
leſſor or a ſtranger. 

An aſſignee brings covenant againſt the aſſignor, for being diſ- 
turbed in non-enjoyment quietly. Defendant pleads forty pounds ac- 
cepted of him in diſcharge of the wrong. After, aſſignee brings 
covenant againſt the executor of the leſſor, who pleads this accept- 
ance. It is no plea, Had he pleaded the acceptance of the forty 
pounds in ſatisfaction of the covenant, it might have been. good. 
Style. 300. 7 ; : 

Leſſor, tenant for life, lets for twenty one years, and covenants 
that he had not done any act to prejudice the ſaid leaſe, but that 
he /ball enjoy it againſt all perſons. Tenant for life dies, the leſſor 
in reverſion enters: leſſee ſues the executors. The action lies not; 
for the laſt words refer to the firſt words, For any thing done by bim. 
Cro. Eliz, 615. | | 

J. and V. jointenants by leaſe for years; V. aſſigned all his intereft 
to another without 7.'s aſſent or privity, and died; J. after, reci- 
ting this indenture by leaſe, and that all came to him by ſurvivor- 


ſhip, granted the premiſes to P. and covenanted, that he ſhall quietly 


enjoy it notwithſtanding any aft done by him, and gave bond of per- 
formance of covenants: in an action of debt on the bond, J. pleaded 
that the plaintiff had enjoy ed it, rotwithſtanding any act done by him. 
P. replied, that V/, jointenant with F. aſſigned bis eftate to F. D. who 
entered and expelled him. The defendant demurred : but it was ad- 
Judged againſt him; for the grant was never good; for he had no 


power to grant one moiety, and 20 he had expreſsly granted the 


premiſes to P. and the condition of the obligation being, to perſorm 
all grants, the grant being deſective at the firſt as to a moiety, which 
is the ſubſtance of the 2greement of all the parties, this is not — 


Parts of Deeds. 
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by the covenant enſuing; and it is not like Noke's caſe, 4 Co. for 
there the grant was good for the whole, and becomes ill by eviction 
afterwards ; and therefore in that caſe the coyenant enſuing qualif- 
ed the general covenant. Telv. 175. Lit, 206 Bulſt. 3, 4. Cy, 
ac. 233. : | 

1 In — action of covenant to perform articles; which were, that the 
plaintiff ſhou!d hold and enjoy lands 19 from all titles and incumbran. 
ces, and for breach the plaintiff ſhewed, that B. died ſeiſed, and 
that his wife had title to dower. Plaintiff demurs Cur'—— Thi; 
covenant goeth to the land ; and there can be no difference between 
a covenant to diſcharge the land of all titles, and that the defendant 
ſhall hold the land ſo diſcharged. Keb. 937. | 

Baron and feme levied a _ JS. covenanted, that the conuſee 
ſhall enjoy it againſt all lawfully claiming from B. F. brought dower 
after the death of B. the conuſee did not plead the fine, but ſuffered 
judgment, and brought covenant againſt J. S. and it was adjudged 
2zainſt him; for the covenant ſhall not extend to a right that 1s bar- 
red ; and beſides, ſhe did not claim lawfully, | 

Covenant to enjoy fine interruptione alicujus ; it muſt be ſhewn that 
the party interrupting had a title. 2 Vent. 61, 62. 

Action of covenant, ſor that the defendant, non indempnem confer. 
wavit ipſum de & concernente occupationem quorundam clauſorum, c. 
ſecundum formam agreament” ; and ſets forth no title in the diſturber, 
Co. El:z. 914. Cro. Jac. 315. 425. Vaughan 120, 121. 2 Saund, 
78. Mod. Rep. 66 But this being after a verdiR, the plaintiff ſet- 
ting forth in his declaration, that the diſturber recovered per judici- 
um curiz,, judgment was given pro Quer. 2 Mod. 213. 

Upon a covenant for quiet enjoyment, the breach aſſigned waz, 
that a ſtranger entered and evicted him, but doth not ſay that he 
hath a title; it is naught. Havens priorem & legalem titulum at the 
time of his entry would have been good: but it is ſaſe to ſay alſo, 
not having any title ſrom the plaintiff. Mod. Rep. 293, 294. 2 Saund. 
178. 1 
"Where a man covenants that he hath not done any act to diſturb 
the plaintiff in his poſſeſſion, but that he ſhould hold it without diſ- 
turbance of the defendant or any other perſon : the plaintiff aſſigns 
for breach, that one A. recovered power out of the land : the defen- 
dant ſays, that the recovery was beſore he ſold to the plaintiff. Cu- 
r:4 —— The defendant is not bound to warrant peaceable poſſeſſion, 
but only for all acts done or to be done by him. Daliſon 59 

One covenants with J. $. that he ſhall enjoy the land; and further, 
that A 4 farmer of the tithes, ſhall pay eight pounds per ann. and 
bound to performance ; in debt on the bond, it is good to plead per- 
formance of the covenants ex parte ſua perimplend, for this implies 
the ſarmer had paid the eight pounds; and expreſs mention of .that 
needs not be. Dyer 372, 373. 

In covenant the breach aſſigned was, that B. habens jus precedens 
to the plaintiff 's conveyance, wirtu'e, tituli did enter, and good; 
though it had been plainer to have ſaid /epale jus, contra Telv. 30.) 
Hd the covenant been againſt the lawſul title of J. S. the breach 
' muſt have been fo. 3 Keb. 878. | ; 
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In covenant, the plaintiff declared upon articles of agreement made 
between W. on the behalf of T. M. of the one part. and R. of the 
other part: it was agreed between the parties, that the ſaid R. quiete 
£9 pacifice haberet & occuparet tenement', wocat” S. for one year, excepta 
Aimi ſßone pred cuidam E. K. nuper tenen premiſs' unum parvum clauſum 
parcellam premiſſorum, and that R. ſhould pay twenty pounds by quarterly 
paym»nts for the ſaid year. Plaintiff ſer forth he entered and put in his 
cattle, and before the year was out K. ſued R. in treſpaſs, and reco- 
vered damages and coſts, which he was forced to pay, and ſo he did 
not hold the premiſes quietly. Per Cur — The declaration is not good, 
for it is not ſet forth that K. had = right, for the articles amounted 
to a leaſe; but if it had been a collateral covenant by a ſtranger, it 
would be hard to extend it to a tortious entry. Cro. fac. 425. here 
the promiſe was to enjoy without the interruption of any perſon ; and 


yet holds that a title ought to be ſet out. Dyer 328. a. Roll. Abr. 4 30. 
5 Vin. 157 contra. This is no covenant expreſsly againſt X. for he is 


only mentioned in the part excepted. 2 Vent. 59. | 
. was bound to H. upon condition that H. and his heirs might enjoy 
certain copybold lands ſurrendered to him; the defendant pleaded the 
ſurrender, and that the plaintiff entered, and might have enjoyed the 
lands. Plaintiff replied, that after his entry one E. entered upon him 
and ouſted him. Per Cu: The replication is ill. becauſe he did not 
ſhew he was evicted out of the land by lawful title, for elſe he had 
the remedy againſt the wrong-doer. Vaugb. 121, 122. 
A condition was, to enjoy ſuch lands' without ewiction: the breach was 


aſſigned in the recovery by verdict in ejectment, upon a leaſe made by 


one E. and ſhews not what title E. had to make the leaſe, but avers 
that E. had good title, and it might be he had title derived from the 
plaintiff after the obligation made ; and therefore he ought to ſhew 
that he had good and eigne title before the leaſe made; and in the Ex- 
chequer-Chamber the replication was held ill. Cro. Jac. 315. 2 
Saund. 177, 178. Lev. 301. 2 Lev. 37. Moor. 861. Hob. 34. Though 
this was after a verdiR, | | 

If tenant for life makes a leaſe for twenty years, and covenants that 
the defendant ſhall enjoy it during the term, that ſhall be conſtrued du- 
ring his life, for the term ends by his death; aliter if the covenant 
had been during the term of twenty years. Brownl. 22. | 

Covenant was, that the leſſee and his aſſignee ſhould enjoy without the let 
or interruption of F. E. and all others claiming under the ſaid F E. The 
breach aſſigned was, becauſe he was ouſted by J. S. who claims under 


the title of H. E. and does not ſhew how he claims under his intereſt, 


nor by what conveyance: it is ill, though he be a ffranger. Cro. 
Eliz, 823. | | 

Where the covenant is to enjoy without the interruption of any per- 
ſon, yet the title of him who interrupts muſt be ſet forth. Vent. 62. 

Where the breach is aſſigned in the entry of a ſtranger, there he 
ought to ſhew a title in the ſtranger ; but it is otherwiſe when the leſ- 
ſor himſelf enters. Moor. 861. 

Bond, with condition that the plaintiff ſbould have, hold and enjoy land 
acquitted from all charges and incumbrances ; and for breach the plain- 
tiff ſhewed, that there was a rent-charge granted by the predeceſſor, 
under whom the defendant claimed, which is yet undiſcharged. De- 
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ſendant demurred. Per Cur'—If the acquittal refers to the land itſelf 
or to the perſon, the defendant muſt ſhew how he has diſcharged him 
from the very rent. Ke 927. 

A man made a leaſe for years, and covenanted, that neither he hin- 
Self nor his heirs or execn lors, ſhould interrupt in an action of covenant 
brought for the entry of his executors, the plaintiff need not ſhew that 
the executors entered upon any eigne or good title; for it is all one 
whether the action is brought __ the covenantor or his executors, 


aliter where a ſtranger enters; for that the plaintiff ought to ſhew that 
he entered upon eigne title and upon good title. 2 Roll. Rep. 21. 


Brownl. 80. 

Recovery by verdict is no breach of the covenant in law for quiet 
enjoyment, unleſs the plaintiff ſhews that the perſon who recovered had 
an eigne title, Ibid. Cro. Tac. 315. Mod. 298. 3 Mod. 135. Vent, 
84. 2 Lev, 37. Med. 66. | 

A ſuit in chancery is no breach of a covenant for enjoying without 
diſturbance. T. Raym. 371, 3572 2 Vent. 213, 214. | 

A covenant to enjoy a leaſe which is void, is a void covenant ; by: a 
covenant to enjoy a voidable leaſe, is good until the leaſe is avoided. 
Moor. 875. : 

If I covenant with B. 72 enter into a bond to him for the quiet enjuy. 
ment of lands, and do not expreſs what ſum, he ſhall be bound in ſuch 
{um as amounts to the value of the land. 5 Co. 78, a. 


 Fifthly, Free from Incumbrances. 


Two leſſors covenant to diſcharge the leſſee of all incumbrances done 
by them, or any other perfon ; one of the leſſors had made a leaſe, and 
ſo a breach: it is a good breach; the covenant goes to incumbrances 
done ſeverally Nn Poph 200. Latch. 161. Ney 86. 


A. covenanted that the land was diſcharged of all acts and incum- 


brances done by him; whereas in truth a poſt- fine was not paid: the 
covenant is broken, becauſe the land was, and all other of the plain- 
tiff 's lands were chargeable wich the poſt- ine. Daliſon 73. 

If 4. grants lands to B. and his heirs, rendering ten pounds rent; and 
B ſeils the land to C. and his heirs, and covenants with C. that from 
ſuch a day he ſhall enjoy it d ſcharged of all incumbrances; and before 
that day a common recovery is had againſt C in which A. is vouched; 
and this is to the uſe of C and his heirs, ſuppoſing hereby that the 
rent had been gone, which is not ſo in this caſe, the covenant is broken, 
for the rent is an incumbrance. Per Cur'— Hil. 20. Fac. C. B. Green- 
way'v. Tuchfald. 

K. was ſeiſed and leaſed for years to J. H. huſband of A. and J. H. 
being ſo poſſ: fed, by his will deviſed that the ſaid A. ſhould have the 
uſe and occupation of the ſaid lands for all the years of the ſaid term 
as ſhe ſhould remain ſole; and if ſhe died or married, that then his 
ſon thoul4 have the reſidue of the ſaid term not expired. J. H. died, 
A. entered, to whom the ſaid K. conveyed by feoffment the ſaid lands 
in fee, and covenanted that the ſaid lands from thenceforth ſhould r 

clear 


. 
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clearly exonerated de omnibus prioribus barganiis, tituP juribus, & omnibus 
aliis oneribus quibuſcungue. A. married, and the ſon entered. Per 
Cur'—This poſſibility, which was in the ſon at the time of the feoff- 
ment, though it was not actual, yet the land was not diſcharged of all 
ſormer rights, titles and charges by the marriage of the ſaid 4. It is 
become an actual charge, and the term is not extin@ by the acceptance 
of the feoffment. Leon 92. | 
am bound in a ſtatute, and afterwards ſell my land with covenant 
rout ſupra; here the land is not charged; but if the condition in the 
defeaſance be broken, ſo as the conuſee intends, now the covenant is 
broken. Ibid. | 
If a man bargains and ſells a manor, and covenants that it is free 
ror: all former bargains, &c. and incumbrances made by any perſon, excebt . 
the eflate of J. S. and ſuch eſtates as he has made, as will determine bv his 
death ; and J. S. after grants part of the manor for three lives by copy 
of court-roll : this grant by copy made after the bargain and ſale, is 
no former incumbrance ; and though it does not determine by the death 
of J. S. according to the intent of the exception, yet an exception in 
its nature bein 's added to qualify the covenant, it ſhall not be expounded 
ſo as to extend it further than the words. Sav. 74. - | 
One deviſed his land to his heir, paying a rent-ſeck of ſo much per 
ann. to his fiſter after his death without iſſue. Deviſor dies: deviſee 
{old the lands, and covenanted that it was free from all rents and in- 
cumbrances, c. She had no remedy for this rent-ſeck, becauſe ſhe 
had no ſeiſin, and then the covenant is ſo remote and uncertain. Per 
(ur Alt is expreſsly within the word rents; but had it been only 
incumbrances, it might have been a queſtion. 2 Sid. 167, 8 
M. leaſed certain lands to R. for years, and afterwards leaſed them 
to one 7. for years; T. covenanted with the defendant, that if the 
ſaid R. ſhould ſue the ſaid M. by reaſon of the latter leaſe, that then 
he would diſcharge and keep harmleſs without damage the ſaid M. and 
alſo would pay to him all the charges he ſhould ſuſtain by reaſon of any 
ſuit io be brought againſt R. in reſpect of the ſaid former leaſe : and 
M. by the ſaid indenture covenanted with T. that the ſaid land demi- 
ſed ſhould continue to the ſaid T. diſcharged of former charges, bargains 
and incumbrances ; and now upon the ſecond covenant T. brought an 
action of covenant, and ſhewed that the ſaid R. had ſued him in an 
ejetione firmæ, upon the ſaid firſt leaſe, and had recovered againſt him; 
and M. pleaded in bar the ſaid ſecond covenant, intending that by that 
latter covenant the plaintiff had notice of the ſaid fornier leaſe made 
to R. ſo as the firſt leaſe ſhall be excepted out of the covenants of for- 
mer grants, for otherwiſe there ſhould be circuitry of action. Per totam 
Cur” contra; for the covenant of M. ſhall go to the diſcharge of the 
land, but the covenant of T. only to the poſſeſſion. 3 Leon. 123. 
Upon a ſpecial verdi& the caſe was, That the defendant had made 
a leaſe of the parſonage of B. and that he covenanted to ſave 
the plaintiff harmleſs and indemniſied, and alſo the premiſes and the profits 
of it, againſt one P. B. the ah of B. And upon this the plaintiff 
brought covenant againſt the defendant, and aſſigned a breach, that the 
ſaid J had entered and ejected the plaintiff; and it was objected for 
the defendant, that the plaintiff does not ſhew that B. entered by title, 
and then it ſhall be taken that entered by wrong, and ſo the cove- 
2 | | nant 
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Palm. 388. 


nant is not broken; for to ſave harmleſs, is only of lawful harms, as 


in Puttenham's Caſe Dyer 306. Puttenham was condemned for default 


in a /cire facias in Chancery upon recognizance there; they command- 
ed the warden of the Fleet where P. was in ward for other 
cauſes, and him to detain in execution upon the condemnation 
aforeſaid ; the warden takes a recognizance of P. to ſave him harm- 
leſs againſt every one, and ſuffers him to eſcape, who imparles, 
and ſues P. upon the recognizance ; iſſue, non damniſicatus. Per 
Cur” He is not damnified, becauſe he was not by law chargeable 
ſor the ſaid eſcape, for P. was never lawfully in execution to the plain- 
tiff for the ſaid debt, becauſe a capias doth not he for execution on the 
recognizance in Chancery; but the counſel for the plaintiff in the ſaid 
caſe of Fofter al” contra, for there is a difference where the covenant is 


| general and where ſpecial; and here, inaſmuch as it is ſpecial to ſave 


armleſs againſt P B. he ought to defend againſt him, be his entry by 
title or by tort; and he cited Cateſby's Caſe, Dyer 328. Leſſor cove. 
nants that the leſſee ſhall enjoy his term, ine ejectione wel interruptione 
alicujus ; leſſee brought covenant, becauſe a ſtranger entered, and faith 


not that he hath title, and judgment pro Quer. Gaudy-—- The co- 


venant is broken; for if B. diſturbed him ſo that he could not take the 
profits, it is a breach, be it per tort or title. 2 Ed. 4. 15. 

If the covenant be to warrant the land, that is only upon title; but 
here if the leſſee be per tort or title ouſted, for to ſave harmleſs is 
ſtronger than to warrant; and per Cur The covenant is broken; 


they agree that Cateſby's Caſe is not like this. Fenner vouched 18 Ed. 


. 27 where H. is bound to ſave J. F. harmleſs againſt me, if I arreſt 
J. F. although it is tortious, the bond is forfeited ; which the other 
juſtices denied to be law. Cro. Car. 212, 213. Owen 100. 101. 

A. covenants with B. before ſuch a feaſt to make a good, ſure, ſuf. 
ficient and lawful eſtate in fee- ſimple, of and in the manor of, Ec. diſ 
charged of all former ſales, bargains, charges and incumbrances whatſoe- 
wer, (leaſes or grants of life, lives or years, upon which the ancient and 
accuflomable rent or more, are reſerved and payable during ſuch eflates 
only excepted). If a leaſe for years, with the accuſtomable rent re- 


| ſerved of the whole manor, or any part, made mean, between the 


date of the indenture of covenant and delivery of the deed, be a 
breach? Q. For three were againſt two. Dyer 139. 

Conuſee of a ſlatute extends and aſſigns it to one, and after grants 
the land to another, and covenants, that notwithſtanding any ad by bin, 
or any other by bis conſent, that the flatute, extent and execution ſhall be in 
force ; and in covenant this aſſignment was aſſigned for breach ; and 
upon demurrer adjudged for the plaintiff; and in a writ of error this 
judgment was reverſed; for notwithſtanding the aſſignment, the ſta- 
tute is in force ; but if the plaintiff eo quod conceſfit to him, which im- 
plies a covenant, the action had been maintainable ; but the breach is 
aſſigned in the covenant only, which is not broken by the aſſignment, 
for the ſtatute is in force aſter the aſſignment, ſo that the — may 
releaſe : but if he had covenanted that the grantee ſhall. hold without 
diſturbance, the aſſignment had been a breach of covenant in the law, 
implied in the word grant, if the action had been brought upon it. 


The 
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The defendant granted to the plaintiff all his right, title and intereſt 
which he then had of and in the lands in B. lately granted by L. D. or 
R. F. for twenty years by indenture, and covenanted with the plain- 
taff that he is lawful owner of the indenture, demiſe, term of years 
and premiſes ; and that dia premiſſa then were and ſo ſhall continue 
diſcharged from all former grants and incumbrances made by the de- 
ſendant for the ſaid R. F. and plaintiff alledged that R. F. before the 
aſſignment to the defendant, had granted ſeveral parts to ſeveral per- 
ſons for twenty years, and fo a breach. The defendant in his plea 
ſaid, that R. F. granted his intereſt in the lands (excepting the lands 
ſo ſeverally demiſed); and the doubt was, Whether it ſhall be intend- 
ed he was owner of the term only, .or the term to him aſſigned, and 
of the intire land, . during the term, or not ? | 

Per Cur — The word premiſes, which were to be diſcharged of all 
incumbrances made by the defendant, or R. F. tend as well to the land 
asto the term ; and the word premiſes need not to have been put in, if 
it intended caly to have the term granted to the defendant to be diſ- 
charged. And. 236. : 

A covenant was, that the plaintiff ſhould have, hold and enjoy the 
lands acquitted from all charges and incumbrances. The plaintiff for 
breach ſhews, there was a rent- charge granted by the pp eceſſor, un- 
der whom the deſendant claimed, which is yet undiſcharged. The 
defendant demurred, becauſe the action goes to the having and hold- 
ing the land, and it is not ſhewed that the plaintiff was ever in Lp 
ſion, nor that he has charged or 2 z to which Twiſden and 
Kelyng agreed: but per Wyndham---The defendant ought to ſhew how 
he had diſcharged and acquitted him from the very rent, and not to let 
it perpetually hang over him. But by all :be court — If the acquittal 
refer to the land itſelf, or to the perſon, the defendant muſt ſhew how. 
Keb. 927. | | 

If : condition be to diſcharge a meſſuage of all incumbrances, there 
one may plead generally, that he diſcharged it of all incumbrances; 
but if it be to diſcharge it of ſuch a leaſe, he muſt ſhew how. Brownl. 63. 


Sixthly, 10 make further Aſſurance. 


There are ſome caſes relating to covenants for making aſſurances of 
land, c. but 1 ſhall here confine myſelf to ſuch as relate to the making 
of further aſſurances, and refer the reſt to the diviſion poſt, which ſee. 

A covenant for further aſſurance, is not to give any thing, but to 
aſſiſt, further and ſupport, it being as a. wall or muniment about the 
eſtate. Hob. 215. 9 2 thr 

If a covenant be “ to make further aſſurance within one month up- 
on requeſt of the covenantee; if the covenantee requeſts him within 
the month, yet the covenant is broken, inaſmuch as the time of the 
month js limited to the requeſt ; aliter had it been within a month after 
the date of the deed of covenant. H. 37. Eliz.C. B. Perggint Thimblethorp. 
I the condition of an obligation be, that © if the obligor do at all 
times hereafter, within the | of one month, when he ſhall be re- 
* quired, make ſuch further act and acts, aſſurance and aſſurances, as 
„the e ſhall by his counſel demand, &c.” then the bond to be void: 
in this caſe if the obligee does not demand any further aſſurance within 
the month aſter the making of the obligation, yet the obligor is bound 
| 8 3 5 to 
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peril. Dyer 338.4. 2 Co. 3, So in Roll. Abr. 441, 442. 


to make further aſſurance within a month after requeſt made, after the 
month paſſed after making the bond; for that the hrſt words, to wit, 
at all times hereafter, are without limitation, and the other words, 
within one month when he ſhall be required, refer to the requeſt, vi. he 
ſhall ha- e a month for doing it after requeſt, for the more favourable 
conſtruction ſhall be made to make the agreement effectual; and it is 
not like a common covenant, to make further aſſurance within ſeven year;, 
for the uſe in ſuch caſes has been to W it, that be ſhall not be 
troubled after ſeven years. Hil. 1650. Wentworth and Wentworth, 

If a covenant be ſo make further aſſurance; if he make aſſurance in 
condition, it is not a performance. Rell Ar 425. 5 Vin. 13 3. | 

In debt on bond, the plaintiff ſets forth an indenture, which pur- 
ports a grant of land by two men and their wives, ſeiſed in fee in right 
of their wives, partners to the plaintiff in ſee; and it was covenanted 
that the plaintiffs and their wives had good right to aſſure the land, and 
« to tabs further aſſurance, upon requeſt, at any time within ſeven 
„years. Plaintiff _ for breach, that one of the wives was 
within age at the time of the aſſurance, and dies; and the right of the 
land deſcended to her ſon an infant. The defendant pleads, the wife 
was of full age; and it was found that ſhe was within age: it was 
moved in arreſt of judgment, here is not any reque/t ſhewed to make the 
aſſurance according to the covenant, and ſo no breach aſſigned ; and 

ough he had time for ſeven years, and the right deſcended to the 
infant, and ſo impoſſible to make a good aſſurance. Per Cur'—— The 
death of the wife in the infancy of the ſon was an act of God, and it 
was the fault of the plaintiff, that he did not demand the aſſurance 
4n the life of the wife, and after her full age ; for it appears by the 
verdict, that in 29 Car. 2. ſhe was twenty, and in 32 Car. 2. ſhe had 


iſſue, and ſo the breach is not well aſſigned. But another breach was 


ſhewed, (vis.) that the wife being within age at the time of the cove- 
nant, as appears by the verdict, * had not power then to convey the 
eſtate according to the covenant; and this was a manifeſt breach. 7. 
Jones. 195, f 

One covenants © to make further aſſurance to the bargainee, as his 
© counſel ſhall adviſe ;” in this caſe the bargainee himſelf, although 
he be learned in law, may not deviſe this afſurance, but ſome perſon 


of his counſel ought to deviſe it; ſor if the party himſelf may deviſe 


it, then jt would be no plea to ſay, Quod confilium non dedit adviſamen- 
tum. 5 Co. 19. 6. But in Eaſter term, 13 V. z. in C. B. Walker v. 
Gorver, this is denied for law by all the Judges. 

A covenanted with B. « to make and to do all ſuch acts and deviſes 
« for the better aſſurance, which ſhall be deviſed by B. or his counſel: 
B. deviſed a releaſe to be ſealed by A and C. his ſon, and A. preſenti 
ſealed it; but becauſe C could not read. he prayed B. to deliver it to 
him, that he might ſhew it to a man learned in law, to inform him if it 
were according to the covenant or condition, he would ſeal it ; which 
to do, B. refuſed, and C refuſed to ſeal it: this is a breach of the co- 
venant ; for that he did not require the writing to be read to him, and 
he was bound to take conuſance of the law, whether it was accordins 
to the covenant, and he ſhall rot have a reaſonable time to ſhew it 0 
his counſel; and the covenant was peremptory, to be perſormed at his 
If A. being 

a copy- 
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a copyholder for life, covenants with B. to ſurrender to B. in rever- 
ſion the ſaid copybold tenement, ſuper rationalem requifitionem ei fiend”, 


per B. and after B. renders to A. a writing, purporting a letter of at- 


torney of ſurrender of the ſaid tenement to B. and A. requeſts that be- 
fore they ſeal it, that ſhe by her counſel circa ſcriptum illud infra rati- 


enabile tempus tunc proximum ſequens adviſaretur, which B. refuſeth, and 


upon this A. refuſeth to ſeal it: — that 4. was bound to ſeal 
the letter of attorney, and to ſurrender by ſuch letter of attorney, 


then ſhe had broken her covenant ; for ſhe ought to take conuſance of 
the law at her peril, whether the letter of attorney be according to 


her covenant, and ſhall not have any time to be adviſed upon it; but 
the reaſonable time mentioned in the covenant, intends reaſonable time 
in the doing it, vis. ſhe ſhall have time to read it before ſhe ſeals it. 
Where a bad title was ſold with a covenant for further aſſurance, 
and afterwards the vendor purchaſes a good tirle, he ſhall make the 
ſame over to the vendee. Chan. Rep. 274. 
Covenant for further aſſurance does not oblige to releaſe the equity 
of redemption. Ld. Raym. 36. : 
One covenants “ for further aſſurance to levy a fine of all his land 


Tolevy 2 


in D.“ which were four houſes, and tenders a fine. Defendant eee fine 


that at the time of the covenant he was only ſeiſed of two houſes, and 
that the other two deſcended to him afterwards, and good ; for he is 
not bound to levy a fine of more than he had at the time of the cove- 
nant, for then more would paſs; and is not like to the caſe where more 
aeres are comprehended in the fine, which will be to the conuſor : ſo 
a covenant to levy a fine of two acres, and the fine is four acres by the 
name of two acres, comprehended in the indenture, is not good. Roll. 
r. 103. 117. 2 Bulft. 317. | 
Covenant“ to make further aſſurance, and to do any act or acts, 
tc,” Plaintiff ſhews that he demanded of him and rendered a note 


of a fine, comprehending that he would levy a fine of three meſſuages, - 


Sc. and that he required him to acknowledge it before a judge of 
aſſize, The defendant pleads, that in the note there were more com- 
prehended than he intended to aſſure : it is no plea, for the reſidue is 
to the uſe of the conuſor, and the plaintiff — 6 not ſhew that a writ 
of covenant was depending at the time of the requeſt, though he muſt 
do that to make a good fine, Cro. Fac. 251. 12 

If one be bound to levy a fine to another, he is not bound to ſue forth 


the writ of covenant, but he who is to have DR of the tine is to 


doit; andin the caſe aforeſaid, he ought to levy a fine upon this note, 
notwithſtanding there was no writ of covenant then hanging; and in 
the ſaid caſe though the note contained more acres than the two yard- 
lands, it is good. Bulft. go. 

A condition that ſuch a woman ſhould make ſuch farther reaſonable 
aſſurance to J. D. as J. D. ſhould deviſe ; F. D. levied a fine, and re- 
quired her to come before the Judge of aſſize to acknowledge; ſhe 
came, and the Judge refuſed her as non compos mentit. Her Cur'—The 
condition was not broken, becauſe it is to make a reaſonable aſſurance ; 
aliter if the words had been ſpecial, to acknowledge a fine. Leon. 304. 

Covenant © that the vendor ſhall make further aſſurance at the coſts 
* and charges of the 
note of a fine was deviſed and ingroſſed in parchment, and delivered to 


the 


Ar whoſe 


urchaſer ;” it was aſſigned ſor breach, that a coſt. 


} 
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be: charge of him to whoſe uſe the fine is levied. Bulſt. go. 


the vendor to acknowledge the fine at the aſſizes, which he refuſed 
to do, The pa ntiff's aſſignment of the breach was demurred to, be- 
cauſe he did not offer coſts to the vendor; and, per Cur, it is ill. 
Brownl. 70. | 

Where there is a covenant for further aſſurance, as the council of g 
ſhall deviſe, and it is not ſaid at whoſe charge, it muſt be at the 


= 


Seventhly, To fand ſeiſed to Uſes. 


Although at the common law a man cannot be donor and donee 
without parting with the whole eſtate, yet it is otherwiſe upon a co- 
venant to ſtand ſeiſed to uſes; and if any other conſtruction Rould be 
made, many ſettlements would be ſhaken ; in the making whereof no- 
thing is more uſual now, than for a man to covenant to ſtand ſeiſed to 
the uſe of himſelf and the heirs of his body. 2 Mod. 211. 

A. covenanted to ſtand ſeiſed to the uſe of his heirs of his body. 
Per Holt. C] -The heir and anceſtor are co-relatives, and as one 
thing in the eye of the law; and that is the reaſon why a man cannot 
make his right heir a purchaſer without putting of the whole fee-fim- 
ple out of himſelf ; and if the father's eſtate turns to an eſtate for life, 
there will be no queſtion ; and in Fenwick and Milford's caſe there 
reſulted an eſtate for life to knit the limitation to the original eſtate. 

1. Here we are in the caſe of an eftate-tail, and the — uſed to 
go far in making of ſuch a limitation good. 

2. We are in the caſe of an uſe, which 1s conſtrued as favourably as 
may be, to comply with the intention of the parties, | 

This caſe is not as if he ſhould have covenanted to ſtand ſeiſed to the 


uſe of the heirs of the body of A. B for there the covenantor would 


have had a ſeę- ſimple in the mean time; but here it is all one as if the 
limitation had been to himſelf and the heirs of his own body. Med. 9b. 

A. covenanted that after his death his heir ſhall ſtand ſeiſed to the 
uſe of his younger ſon ; this covenant is void. Hob 313. 8 

If a man in conſideration of money received, and a marriage to be 
had with his ſon, covenants to ſtand ſeiſed; there no uſe will ariſe to 
the ſon and woman without 3 although the money be paid, 
becauſe the marriage is the principal conſideration in the intent of the 
parties, and the money is but the acceſſary which attends the marri- 
age ; but it would have been good by eſtate executed by fine, feoffment 
or recovery. Moor, Cafe 247. | - 

A father cannot covenant that his ſon ſhall ſtand ſeiſed of the lands 
whereof the father is ſeiſed: for a man cannot ſtand ſeiſed of that 
which he is not ſeiſed of 3 Lew 306, 307. Vent. 140. 

A power to leaſe lands raiſed by a covenant to ſtand ſeiſed where an 
eſtate was ſettled on the covenantor for life, remainder to his eldeſt 
ſon, with power to himſelf to leaſe part of the lands, c. not good 
at law, was decreed good in equity ; it appearing that the conveyance 
was intended to be by livery, which the father was adviſed would be 
as well as by covenant, and on other circumſtances. Chan. Ca. 161. 
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not Eſtates in Fee-ſimple. 


Firſt, Concerning the Payment of Rent, and other Payments 


iſſuing out of Land. 


1 a perſon by indenture leaſes his parſonage for years, rendering 
rent, and the leſſee covenants to pay his rent, and before any day of pay- 


ment the parſonage is ſequeſtered for non-payment of the firſt-fruits, . 


yet the leſſee ſhall not be excuſed of the payment of his rent. Hetl. 54. 
C. Cmade a jointure to his wife M. for her life, and dies without iſſue ; 
T. C. his brother and heir, yon an annuity or rent-charge of two 
hundred pounds per ann. to the plaintiffs, in truſt for M. and this was 
to be in diſcharge of the ſaid jointure, habendum to them and their 
heirs, executors, adminiſtrators and aſſigns, in truſt for M. for life, 
with a clauſe of diſtreſs and covenant to pay the two hundred pounds per 
ann. to the truſtees for the uſe of M. The breach aſſigned was, that 
the defendant had not paid the rent to them to the uſe of M. Defen- 
dant demurs ſpecially, becauſe it appears here is a grant of a rent- 
charge for life, which 
fore there ought to have been a diſtreſs for non-payment. . Per Cur'— 
The clauſe of the diſtreſs is given by the expreſs words of the ſtatute to 
ceflui que uſe ; but here is a double remedy by diſtreſs or action; for 
if the leſſee aſſigns his intereſt, and the rent is accepted of the aſſignee, 


yet covenant lies _ the leſſee for non-payment upon the expreſs 


covenant to pay; ſo if a rent be granted to S. and a covenant is to pay 


toN. to his uſe, it is a good covenant. It was objeQed, that it is not 


ſaid the money is not paid to M. and if not paid to her, the breach is 
not well aſſigned : but, per Cur lt is good; and the aſſignment of a 
breach, acco1dinz to the words of the covenant, is good enough. And 
if the defendant did pay the money to the plaintiff, or to M. he might 
plead it. 2 Mod. Rep. 138. ; 

If A. leaſes to B. certain lands for years, rendering forty pounds per 
ann, and a ſtranger covenants with A. © that B. 1 
the forty pounds for the farm and occupation of the lands,” and be- 


fore any day of payment A. ouſts B. of his farm, B. is excuſed of the 


payment of the rent; for the covenant was, that E. ſhould pay forty 
pounds for the farm and occupation ; ſo that it is as a conditional cove- 
nant, and there ought to be guid pro quo; and here the conſideration 
upon which the covenant is conceived, wiz. the farm, and the occupa- 
tion of it, is taken away by the act of A. himſelf. 3 Leon. 159. 

If leſſee covenants © to pay his rent to the leſſor,” and he pays it 
before the day, the ſame is not any performance of the covenant; 
otherwiſe of a ſum in groſs. Lew. 136. 

When an expreſs covenant is to pay the rent at ſeveral days, an action 
of covenant will lie before all the days of payment be paſt, and an 
action of debt will not lie till all the days of payment be paſt; and in 
ſuch caſe, debt lies properly on grant of annuity for life or years, 
Brownl. 19, 20. 

A rent 


Covenants commonly annexed to Eftates for Lives or Years, and 


is executed by the ſtatute of uſes, and there. 


all pay unto him 
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A rent of two hundred pounds per ann. was granted to B. and H. for 
the life of H. habendum ad opus & uſum M. and there was a covenant 


in the indenture 70 pay the rent, ad opus & uſum M. B. and H. brought | 


covenant, and good. This remedy by the ſtatute of uſes was not trans. 


ferred to A. Mod. 223. By the ſtat. 37 H. 8. c. 10. ceſtui que uſe of 


a rent hath all ſuch remedies as if the rent had been aQually granted 
to him; but that has place only where one is ſeiſed of lands in truſt that 


] 
another ſhall have rent out of them, and not where a rent is granted to 


one to the uſe of another. Y:de ibid. & 2 Mod. 138. , 
A man granted a rent to one for life, and half a year after, to be 
« paid at the feaſts of the Annunciation and Michaelmas, by equal 
« portions ;” and covenants with the grantee for the payment of it ac. 
cordingly. The grantee died 2d February, and the executors of the 
grantee brought an action of covenant for twenty pounds, which was 
a moiety of the rent, and to be paid at the Annunciation after ; it is 
well maintainable. And by Coe If a man grants rent for another; 
life, the remainder to the executors of the grantee, and covenants 
to pay the rent during the term aforeſaid ;” this is good collefing, 
and Mall ſerve for both eſtates. And it was agreed, when a rent i; 
granted, and by the deed the grantor covenants to pay it, the grantee 
may have annuity or writ of covenant, at his election. 2 Breton. 283 
Two tenants in common make a leaſe, and reſerve a rent, and co- 


venant that neither ſhould releaſe, and one of them releaſeth his part; 


Per Cur 


Where 


this is a breach, for that in debt they ſhould both join, and now by their 


releaſe the action is gone. Brownl, 78. 


Sir John Spencer made a leaſe for: years to Sir John Points, rendering 
rent, by indenture ; leſſee covenants that if the rent be behind 2. 
any time of payment, according to the form of the indenture, that 
the leſſor ſhall have two hundred pounds nomine pœnæ for ſuch de- 
„fault: the rent is behind; debt is brought for the nomine pane. 
Action of debt did not lie without demand of the rent, 
Vide F. N. B. 120. ſeems contrary. Godb. 154. Roll. Rep. 459, 460. 

An aſſignee of the reverſion ſhall have covenant againſt the leſſee 
where the leaſe was made; for covenant goes only in privity of con- 
tract, and although now by the ſtatute the covenant paſſes to the aſſg- 
nee, yet the nature of it is not altered by the ſtatute, but it is aſſignadl 
only as a contract, and therefore ought to be brought where the con- 
_ was made yz otherwiſe in debt for rent. Lev. 259. Saund. 23). 
Sid. 401. | a 

If a man lets land by indenture for years, reſerving a rent payable 


rent is to be at certain days at L. and the leſſee in the ſame indenture covenants to 


demandec. 


being lawſuily demanded. Roll. Abr. 460, 5 Vin. 263. 


day of payment; for he is not boun 


pay the ſame rent at the days and place aforeſaid, he' ought to pay it 
without any demand of the leſſor. Roll. Ar. 459, 460. 5 Vin 263. 
But if a man lets by indenture certain coal-mines, reſerving rent, and 
the leſſee is bound to obſerve, perſorm, pay and keep all payments, 
rents, covenants, grants and agreements in the ſaid indenture ment! 
oned ; in debt on the bond, it is a good aſſignment of the breach of th: 
condition, that the leſſee did not pay him the rent at the day of par- 
ment by the reſervation, without alledging he demanded the rent at tht 
; to demand it, but the other 
ought to pay it without demand; aliter if covenant to pay the rent, 


I 
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If A lets land to B. per indenture for years, reſerving twenty pounds 

1. rent payable wo four feaſts by equal portions; and after B. is 
bound in an obligation to A. upon condition that if be pays to A. for the 
rent of the ſaid premiſes the yearly ſum of twenty pounds for the term 
demiſed, at four quarterly days, according to the tenor and effec of one 
leaſe made, bearing date with this obligation, and made between the 
ſaid parties, according to the tenor and effect of the ſaid leaſe, by even 
and equal portions, then the bond to be void: the leſſee is not bound 
to pay the rent by this cond*tion, without any demand of the leſſor, for 
that this refers to the indenture of leaſe, and that this ſhall be paid as 
a rent, according to the ,indenture. Roll. Ar. 460. 5 Vin. 263. T. 
Tone: 33- | 5 4 

A leaſe for years of land by deed, rendering rent, 4 the 
leſſee binds himſelf in a bond of ten pounds to perform all covenants 
and agreements contained in the deed. The rent aſterwards being be- 
hind, the leſſor brings an action of debt on the bond for non-payment. 
The obligor pleads performance of all covenants and agreements. The 
leſſor faith, = rent is behind. It is no plea for the or to ſay, the 
rent was never demanded: but in this bar he ought to have pleaded, 
chat he had performed all covenants and agreements, except the pay- 
ment of the rent, and as to that, that he was always ready to have paid 
it, if any perſon had come to demand it. But as to the firſt plea it 
was held nat to be good. But if the leſſee be particularly expreſſed by 
covenant to pay the rent, there he is bound to do it without any de- 
mand. Godby. 95. | 

Condition to perform covenants in an indenture, whereby land was 
leaſed, rendering ten pounds per ann. rent at ſuch a feaſt, or within fix 
days after the feaſt. Defendant pleads performance. Plaintiff aſſigns 
a breach, that ſuch a day, being the 6th day after the feaſt, before ſun- 
ſet, he demanded five pounds rent then due, and that neither the de- 
fendant, nor any for him, was ready to pay it. Per Cur' — He needs 
not ſhew the certain time when he came, nor how long he remained 
there. It was objected, that this demand was not good, becauſe he 
demanded as a rent then due, for he ought to have demanded as a 
rent due the laſt feaſt. But per (ur lt is not due to be demanded 
till the ſixth day, though the tenant, if he will, may pay it before. 
Cro. Fac. 499. | | 

In error in the Exchequer-Chamber of a judgment in debt in B. R. 
on bond of two hundred pounds, conditioned, that if the obligor 
ſhould at all times well and truly pay, — and keep all and ſingu- 
lar the rents, covenants, grants, articles, payment, and agreements, 
which on his part, Fe. Defendant pleads generally, performance of 
all covenants, Plaintiff replies; and ſhews os. for non-payment 
of the rent at ſuch a time, but doth not ſhew any demand of that 
rent: whereupon the defendant demurred; and it was adjudged pro 
quer'. Now the defendant aſſigned for error, that foraſmuch as the 
condition of the bond is general, and not particularized ſor the pay- 
ment of the rent, the rent is not payable without demand, and there- 
fore the breach was not well aſſigned. Cur* contra, and that the judg- 
ment is well given; for he pleading performance of the payments, co- 
venants and agreements, it ſhall be intended he had real y performed 
them, and fo had paid all the rents; and when the plaintiff replies, 
that he had not paid ſuch a rent, he need not to alledge a demand, for 
he deſendant may not ſay it was demanded, for then it ſhould be a 

departure 
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departure from the plea; and yet the obligation being general for 
formance of covenants, doth not alter the nature of the rent, but that 
it ought to be demanded. Cro, Car. 76. F 
In debt for rent, quod cum per indenturam teſtatum exiſtit; on demur- 
rer in Shelbery's caſe, judgment was for the defendant ; but in cove. 
nant on bond to perform covenants, ſuch declaration is good. Per Cur 


2 Keb. 383, Keb. 570. Debt is grounded on the demiſe, which muſt 


be more poſitively alledged ; contra in covenant, which is collateral, 
In debt or covenant by heir or executor for rent, he muſt ſay the 
teſtator was poſſeſſed : and ſo of ſucceſſors of Biſhops, he muſt ſay he 


was ſeiſed, and conveyed the reverſion by deed ; for Biſhop, Dean or 


corporation, cannot be intended ſeiſed in other capacity. 3 Keb. 69. 
2 Lev. 68. 

The plaintiff declared that he demiſed to the defendant certain land; 
for thirteen years, to pay to him forty pounds quarterly, and ſaith not an- 
nuat m. it was amended, and the word annuatim inſerted. By Kelyng 
and Windham, the addition of annuatim is more than what the law im- 
plied before. T. Raym. 160. | 

If the leſſee covenants to perform articles in the indenture, it is ſuffici- 
ent to ſay, the rent was demanded ; but if there be an expreſs covenant 
to pay the rent, there needs no demand. 3 Reb. 29g. 

n covenant for payment of rent at divers days, which amounts to 
ſuch a ſum; in the declaration the total ſum was miſcaſt, yet it was 
ond, for that all in this action ſhall be recovered in damages; aliter in 

ebt for rent. Roll. Rep. 335. 3 Bulſt. 155. 

In covenant to pay rent, in the declaration there needs not be any 
demand alledged, becauſe the covenant was to pay ſuch a ſum for rent 
expreſsly; but as to a condition of a bond for performance of cove- 
nants expreſſed in ſuch a leaſe, one of which for payment of rent, in 


that caſe the bond will not be forfeited without a demand. Vent. 259. 


Bond with condition to perform covenants in a leaſe: one covenant 
was, that the leſſee ſhould pay forty ſhillings yearly at the feaſt of the 
Anrunciation, or within fourteen days after; and the breach aſſigned 
was for non-payment at ſuch a feaſt in ſuch a year. Defendant laid, 
he paid it at the feaſt; on which they were at iſſue ; and on evidence it 
appeared that the ſame was not paid at the feaſt, but in eight days af- 
ter it was paid. Per Cu: by his pleading that he paid it at ſuch a 
day certain, and tendering that for a ſpecial iſſue, he hath made it part 
of the iſſue ; but if he had pleaded that he had paid it within fourteen 
days, vis. the eighth day, that: had not made the day parcel of the 
iſſne; but then he might have given evidence that he paid it another 
day within the fourteen days. Qu. If the breach be well aſſigned, in 
ſaying he bad nor paid it at the feaſt, without ſaying, nor within the 
fourteen days? Gods. 1co. | 

In covenant upon a deed not indented, plaintiff declared upon a leaſe 
of certain land to the defendant, rendering rent, who covenants to pa) 


it; and aſſigned a breach in non-payment. Defendant prote/iands, 
that he did not enter nor occupy the land, as the plaintiff had ſup- 


poſed, pro placito dicit, that the plaintiff Nil habuit in tenementis ten- 
pore di mi ſſionit. Plaintiff replies, Quo habuit bonum titulum unde potutl 
dimittere. Defendant demurs generally, and the court held the repl- 
cation ill, not ſhewing what title he had, according to Crs. Fac. 312. 
And this notwithſtanding it was not by indenture ;. and it is all * - 
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debt in rent ; for if there is not any rent, there is not any covenant to 
the rent. 3 Lev. 193. => J 

Foreman to — the Laden wife (on ſeparation) fifty pounds 
ann. and for non-payment, the ſeparation continuing, the action 1s 

brought; but upon oyer it was, proviſo that the wife would live at ſuch 

a place as N. and W. appointed. Defendant pleads, ſhe did not live at 
ſuch a place as N, and 2 appointed. The plaintiff replies, that ſhe 
was always ready to live at any ſuch place, but that N. and W. ap- 

inted no place. Defendant demurs, as being a condition precedent. 
but per Cur ——This is not a condition precedent, but a condition 

ſubſequent, and in defeaſance ; the covenant being in urſuance of a 
former abſolute agreement to pay ſo much; and it is like the aſſent of 
the huſband, which is intended till the contrary appears, and here 
muſt be an appointment. Judgment pro quer. 3 Keb. 229. 363. 

In action of covenant the defendant cannot plead the plaintiff nig 
habuit in tenementis, though ſuch a plea is good in action of debt for 
rent. 2 Vent. 99. | | 

If rent be ph 20 out of a thing incorporeal, and there is an ex- 
preſs covenant to pay it: Qu. If he mk plead eviction? Allen. 79. / 
One reciting that he was ſeiſed of land, granted a rent out of it, 
and covenanted to pay the rent; he could not plead to his covenant, 
that he had nothing in the land. 2 Vent. 69. | 
Covenant for not paying of rent. Defendant pleads entry and ſuſ- 
nſion. Plaintiff . the defendant did re-enter, and ſo was 

poſſeſſed of his ſormer eſtate: this is an ill replication; for they * 

to ſhew that he entered, and was poſſeſſed till the rent grew due. To 

make ſuſpenſion of a rent reſerved on a leaſe for years, the leſſor muſt 
ouſt the leſſee of part of the thing let at leaſt, and hold him out till 
after the day on which the rent is payable; and if the leſſee re-enters, 
the rent is revived. Style 432. | 

Covenant on a ſpecial covenant to pay rent at certain days. The de- 
ſendant pleads, that no rent was behind : it is an ill plea in covenant, 


for by that plea the defendant conſeſſeth the covenant broken, and that 


plea tends but in mitigation of damages. Brownl. 19. 

But by 2 Brewnl. 273. the defendant levied by diſtreſs. By this plea 
the defendant conſeſſeth that it was not paid according to the reſerva- 
tion, for the plaintiff cannot diſtrain if it were not behind after the day ; 
but payment at the day had been a good plea. | 

A. leaſed to B. land for forty pounds per ann. and a ſtranger cove- 
nanted with A. that P. ſhould pay him forty pounds for the farm and 
occupation of the ſaid lands. A. brought covenant ; defendant plead- 
ed, that before the day of payment the plaintiff put the ſaid B. out of 
his farm. Per Cur*——It is a good plea; for the defendant hath cove- 
nanted that the leſſee ſhall pay for the ſaid farm and occupation forty 
pong ſo it is as a conditional covenant, and here is quid pro quo; and, 

ere the conſideration upon which the covenant is conceived, vis. the 
farm and occupation of it, is taken away by the act of the plaintiff him- 

ſelf. 3 Leon. 159. 2 Leon. 115. | 
In debt on bond for performances of covenants, articles, &c. con- 
tained in a leaſe for a year. Defendant pleads performance of coveq 
nants, The plaintiff replied, that the deſendant did not pay the rent 
reſerved upon the leaſe at ſuch a day, according to the form and effect 
| | | of 
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de condition of the obligation. Defendant rejoins, and Clin 
ntry by the plaintiff into the land leaſed before the rent, and that 
he kept poſſeſſion until the rent-day was paſſed. On iffue found jy 


quer, the defendant moved in arreſt of judgment, for that the plain. 


tiff ſaith, that the defendant paid not his rent according to the form, 
Sc. of the condition of the obligation, whereas there is no men. 
tion of any payment of the rent in the condition of the bond 
but in the leaſe only. Sed non allocatur ; becauſe the defendant by 
this rejoinder has confeſſed that ſuch rent was in arrear, and has waiy. 
ed taking iſſue upon it, and taken ifſue upon another matter, and 
therefore this ſhall be well enough after a verdict. And per Hale, it 
is all one in ſubſtance to plead as the plaintiff has done, and to haye 

leaded ſecundum formam & effetum indenturæ : for the condition of the 
bond comprehends all that is comprehended in the leaſe. Hard. zig 
It might — been a queſtion had it been upon demurrer. 

In debt on bond to perform covenants ; one covenant was, hat th: 
defendant ſhould pay twelve pounds per ann. for a meſſuage to bim demiſ- 
ed, quarterly. The defendant pleads performance of covenants. Plain- 
tiff aſſigns for a breach, that he did not pay three pounds one quarter; 
rent. fendant rejoins, before the ſaid three pounds was due plain- 
tiff entered upon him and expelled him, Plaintiff demurs, for the ie 


joinder is a departure; and fo ruled per tot cur. There was cited a 


difference out of Crs. Car. 76. where the condition is to perform all co- 
venants contained, and where it 1s all covenants and payments, there 
the defendant pleaded performance of all. Plain.iff aſſigned a breach 
in non-payment of the rent; the defendant cannot rejoin, that it v2 
not demanded, {or it is a departure. T, Raym. 22. 
In debt on bond for performance of covenants; defendant pleaded 
erformance generally ; ſpecial breach is for non-payment of rent. 
fendant rejoined, that the plaintiff entered before the rent-day. 
Per Cult is a departure, (but in Baker and Spaines's caſe, Hob. 7. it 
was alledzed in the rejoinder, that there was no demand made) but all 
agreed, that in an action of covenant this rejoinder had not been good. 
But by Hyndlan— lt is a departure, and not like the cauſe of demand, 
which is neceſſary to make the rent due; whereas this is only an ex- 
cnſe of what he confeſſes. Cro. Elis. 76. Chapman's Caſe, By Tui. 
den, it ſhould have been pleaded that the defendant had performed co- 
venants ſpecially, paying his rent till ſuch a day, and that the leſſor 
entered; and ſo agreed per Cur' ; but this general performance is in- 
tended of an adus rformance. And by T wiſden U n general 
performance pleaded, the plaintiff replies, rent arrear. The deſen- 
dant cannot rejoin by want of a demand, though he might have excuſed 
himſelf by pleading a tender in bar. Keb. 115. 178. 185. 283. 
In covenant, breach was aſſig ned for non-payment of rent according 
to the covenant in the indeniure; defendant pleaded nil deber. That 
is no plea in this caſe upon the indenture; * upon general de- 
murrer. 3 Lev. 170 ; 
If the leſſee aſſigns his term, and aſter the leſſor aſſigns his reverſion, 
and the aſſignee of the reverſion accepts the rent of the aſſignee of the 
term, yet he may have action of covenant againſt the firſt leſſee. But 
per Teoiſchn I after ſuch aſſignment of the reverſion leſſor brings co- 


venant, leſſee may not plead he had aſſigned over his reverſion. But 


which 
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which of them, whether the leſſee or aſſignee, which firſt brings his 


action, ſhall bar the other; vis. leſſee ſhall plead ſuch recovery in 
bar to the former action. Sid. 402 and, Lev. 259. 


The plaintiff declared upon a leaſe for years, wherein the reſerva- 
tion was by the word reddendum, and an expreſs covenant for the pay- 


ment »f the rent; and that the leſſor aſſigned the reverſion to Eim and 
his heirs, and that th? rent became due at ſuch a feaſt after the aſſign- 


ment, and was not paid: et /ic infregit conventionem. The defendant 


pleads, that before the rent became in arrear, the leſſor had releaſed 


to him all covenants and demands. Plaintiff demurs. Per Cur'—— 1. 
Covenant lies upon the word reddendum. But doubted if this word 


would maintain covenant upon-a leaſe for life. 2. The releaſe of the 
lefſor, after the aſſignment of the reverſion, is no bar to the plaintiff ; 
and this is by the common law, and alſo by flat. 32 H. 8. ſor this cove- 
nant runs with the reverſion. T. Jones 102. 2 Lev. 206. * 

An action of covenant was brought by the aſſignees of a reverſion a- 
gainſt the defendants, leſſees, upon a ſpecial covenant in a leaſe for 
years, for payment of the rent according to the reſervation : and for 
non payment of the rent incurred after the aſſignment, the action is 


brought. One defendant nil dicit, the other defendant pleads ad&io 
non, and pleads a releaſe by him, before the aſſignment to the plaintiff, 


to the other defendant, by the conſent of the leſſor; and that the 
leſſor had accepted the other ſole tenant of the meſſuage, Oc. and he 
aid one rent to the leſſor, who had accepted it as of his tenant. 
Plaintiff demurs. Per Cu. On Bret and Cumberland's Caſe, Cro. 
Tac. 522. it is expreſsly reſolved, that no act of the leſſee can diſ- 
charge him or his executors of the ſpecial covenant, of which alſo the 
aſſignee of the reverſion ſhall have advantage by the fat. 32 H. 8. 
Judgment pro quer*. 2 Bulft. 282. T. Jones 144. 


In an action of covenant for payment of rent reſerved in a leaſe tor 


years ; defendant pleaded, that the plaintiff after the leaſe made had 
ſeparated, taken down, and carried away a penthouſe fixed to the ſaid 
premiſes demiſed, and detained them before the rent became, et adbuc 
detinet. Plaintiff demurs, and judgment was given for him; for this 
was not a ſuſpenſion of the rent, but a treſpaſs, for which the defen- 
dant may have his action. 7. Jones 148. | | : 

In covenant, plaintiff declares, that ſhe was poſſeſſed of certain 
houſes in St. Martin's Lane for a term of years, and that ſhe demiſed 
the ſaid houſes to R G, for twenty-one years, under a certain rent, 
which he covenanted to pay ; that before the ſealing of the leaſe, it 
was indorſed for the payment of twelve bottles of Canary wine every 
year, to C. T. the leſſor. Leſſee entered and made his will, and made 
§. G. ſole executrix ; ſhe entered, and aſſigned the term to the defend- 
ant, who entered, fc. and aſſigned the breach in non-payment of the 


twenty-four bottles of ſack. which were due for two years, and alſo | 


for arrears of rent after the aſſignment made to him by the ſaid exe- 
cutrix. Defendant pleads, that before the ſaid wine and rent became 
due, he _ his intereſt to J. M. but did not plead notice given to 
the plaintiff, or that ſhe had accepted the rent. — 2 on demur- 
rer in C. B. was given ro guer, and writ of error brought. Now in 
Keighly and Bulkley's caſe, Sid. 338. debt was brought — rent by aſ- 
ſignee of a reverſion againſt the aſſignee of a term, who pleaded on 

x © ; 
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he had aſſigned over his intereſt, but not that he had given notice of 
the aſſignment; he was adjudged ſtill tenant, becauſe he had not given 
ſuch notice. But by Twwi/den—He need not give notice. Error was 


brought in that caſe; and Hale C. J. and Bridgman were of opinion, that 


notice was not neceſſary : but in the principal caſe, judgment was giz. 
en for the defendant in the original action, and the judgment in the 
Common Pleas reverſed. It was held, that the aſſignee was chargea- 
ble by reaſon of the land, and when he had parted with his intereſt, 
there could be no reaſon given why he ſhould - any longer liable, ef. 
pecially ſince the executor of the leſſee is ſtill bound to perform the co. 
venants in the leaſe ſo long as ſhe hath aſſets; and that was the true 
reaſon of Hiliar and Caſbard's Caſe, Sid 266. Vide 2 Ventr. 228, 3 
Lev. 295. 4 Mod. 751. Sid. 338. Lev. 215. 

In action of covenant, plaintiff declared on a ſpecial covenant in a 

leaſe by deed for twenty-one years to pay the rent, The defendant 

leads a former leaſe made by bargain ba {ale to one Allen by the lef.. 

or for one thouſand years, but no entry is alledged of the firſt leſſee ; 
to which the plaintiff demurred on 4 Co. 572. Dyer 256. becauſe no 
expreſs eviction is made of the eſtate, but only of the poſſeſſion, and 
eſpecially becauſe no entry is alledged. Twiſden agreed this a good 
leaſe by way of eſtoppel, and if the rent be in being, the covenant re- 
mains; e conver ſo if not; which the court agreed: but it being ſaid 
that Allen was attainted, by reaſon whereof, and of the We 13 Car. 2. 
it came to the crown. This is a ſufficient eviction, without any entry 
or office alledged, and the king is in actual poſſeſſion as much as if the 
party had actually entered, although a common perſon ſhould not bein 
actual poſſeſſion without entry by himſelf or the firſt leſſee, Judgment 
pro defendant : for this cannot be good as a leaſe in reverſion, bein 
not ſo pleaded, but as a grant of a preſent eſtate, and being a leaſe 
extracted out of the inheritance, there needs no attornment ing al- 
ledged, being by bargain and ſale. But all agreed, that upon aſſign- 
ment of leaſe there muſt be attornment, and in both ſpecial notice muſt 
be given by the aſſignee as to penalties, though not as to the rent; the 
plaintiff hath declared of a leaſe in poſſeſſion, as at common law, 1s 
avoided by eviction. 2 Keb. 444. Vide Sid. 399. 

In an action on an expreſs covenant to pay rent, the leſſee (von 
aſſignment and acceptance ; to which the plaintiff demurred, becauſe 
he hath election, notwithſtanding his acceptance of rent of the aſſig- 
nee, which the court agreed on. Cro. Eli. 503. although this conti- 
nues as a rent. Judgment pro quer. 2 Keb. 640. < 

In ſcire facias on recognizance to keep covenants. ſpecified in certain 
indentures ſer forth,{which was a demiſe by S. to E. and a re-demiſe by 
E. to F. rendering rent at Lincoln's-Inn-Hall. Defendant pleaded 
performance. Plaintiff ſhewed there is rent due at Michaelmas laſt, 
and ſo a breach. It was moved in arreſt of judgment, that it is not 
ſufficient ; the condition being to perform payment in both indentures, 
and the breach is only aſſigned in ultimo mentionat', and either in ſeve- 
ralty ſhall not be intended. But per Cur Either of them are ſuppli- 
ed by the nature of the covenants. The iſſue in Chancery was on pay- 
ment at Lincolns-Inn-Hall ; the venue muſt be from Holborn. Keb 
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. - Concaant i brought for non-payment of rent, upon a. demiſe of 
CA "Thin pleaded the plaintiff incloſed the mines, ſo 
that the defendant could not have ingreſs, to the work; and this was 


:ed at London, where the covenant was alledged to be made, Moved 
he this WAS 2 miſ- trial; but this is aided by the fat. 16 & 17 Car 2. 


c. 8. to prevent arreſts of judgment. T. Jones 82. Aynſworth and 
Chamberlain. Vet in the caſe of Croſts and Winter, Hil. 20 & 21 Car 2. 


F. it held the contrary. See the caſe of Gerrard and Holland, 
Gro 2 But by later — this is aided by the ſaid ſtatute. 
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In debt on articles of agreement to pay an annuity during the reſidue Aunuity 


of the term aſſigned to J. &. not 33 what years a term, and 
breach aſſigned in nor- payment during che reſidue of the term, with- 
out ſaying yet to come ; and ſo when the damages are laid, the term 
might be expired. After judgment by nil dicet, the court conceived it 
might be ill: contra if a verdict were, for then a term ſhall be inten- 
ded. Ach. 435. 


In an action of covenant upon an indenture made by the wife of the 


defendant whilſt ſhe was ſole, to the wite of the plaintiff, whereby 
(reciting that ſhe was ſeized in fee of certain lands, in conſideration of 
a marriage to be had between the plaintiff and her ſon) ſhe did grant 


to the plaintiff a rent-charge out of theſe lands, habendum after the 


death of her ſon, and covenanted to pay it, &c. The defendant plea- 
ded, that ſhe had not been long in the land at the time of the grant, 
but that a ſtranger was ſeiſed of it. Upon demurrer it was a 
pro quer?, both becauſe the defendant is eſtopped by the deed, and that 


the covenant extends to it as an annuity. Alen 79. 


Plaintiff declares, that the defendant's predeceſſor, Biſhop of Saliſ- W 
bury, being ſeiſed in ſee, let to the plaintiff certain lands for twenty- hay taxes. 


one years, reſerving the ancient rent, and covenanted for him and his 


ſucceilors to diſcharge all public taxes upon the land, and that the de- 


ſendant was ſince made Biſhop, and a tax was aſſeſſed by parliament, 
and he refuſed to pay it. Q. Whether this is ſuch a covenanras ſhall 
bind the ſucceſſor as incident to a leaſe, which the Biſhop is impower- 
ed to make by the ſtatute of 32 H. 8. If it ſhould now be taken; that 
every covenant ſhould bind « ſucceſſor, the far. 1 Eliz. ſhould be of 
none effect. By Hale——Admitring this was an ancient covenant (and 
ſo it ſhould have been averred to have been uſed in former leaſes) to 
diſcharge ordinary payments, as penſions or tenths granted by the cler- 
gy, then it might bind the ſucceſſor, by 32 Hl 8. but it were very hard 
to extend it to new charges: however this covenant ſhall prove, it 
would not avoid the leaſe, but the declaration being inſufficient, they 
did not reſolve it fully; for he ſaith the predeceſſor was ſeiſed, but 
but ſaith not in jure epiſcopatus, for he might be ſeiſed in his natural 
capacity, Vent. 223, 2.Lev. 68. 

A leſſee covenanted with the leſſor to pay all charges, dues and du- 
ties to be paid for or by reaſon of the land, and to diſcharge the leſſor 
of them ; after this in 18 Car. 1. the act of parliament for. the four 
hundred thouſand pounds is made; which ſaith, that the leffors ſhall 
be charged for their rent to the ſaid tax. If this act of parliament 
diicharged the covenant, was propoſed to Mr. Hale and Serjeant Roll, 
to have their opinions under their hands, which they did in this man- 
ner: Mr. Hale wrote No; 1. Becauſe the act did ngt intend to diſ- 

Vol. III.— Paar. II. 3 charge 
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"charge this covenant; for if he had intended fo, then ir would Dave 
; ſaid, that all covenants ſhall be void, as in the. at. 39. Elis. c. 2. of 


converting arable land into paſture ; and flat. 14 Eliz. c. 11. of leaſes, 


Words 


reſſes clauſes to make all covenants void ; which ſhews that other- 
wiſe they ſhall not be taken away. 2. This covenant is a collateral 
thing. 3. It was a fault in the leſſee to make ſuch a covenant; he 
might have made a covenant to diſcharge all ordinary charges. 4. 


Authorities upon the ſame reaſon, ſtatute of ſewers, 23 Hl. 5. faith, 


that every one who may have benefit or lofs ſhall contribute: yet it 
hath been adjudged, that if any particular perſon be to repair a bank 
by preſcription, he, and no other ſhall repair it. $25 100. But Ser- 
jeant Roll and others wrote contra; 1. Becauſe the leflor is party to the 
act of parliament, and hath diſpenſed with it, as in 6 Co. Morri?'s caſe, 
2. The intent of the act was to eaſe the leſſee of part of the burthen, 
and put this part on the leffor. 3. Alias the leſſee, by the force of the 
covenant, ſhall be driven to pay all the rent to the leſſor, and yet to 
bear all the charge of the tax, and the leffor ſhall have all his rent, 
and ſha'l pay no charge of the tax, which will be againſt the words 
and intent of the act; as to the objection on the ſtatute of ſewers, the 
book is not ſo; for the commiſſioners may tax all, if they will, upon 
the words of the ſtatute. Law of Covenants 251, 252. 

Per Ch. Juſt. Roll and Juſt. Nichols, nullo contradicent In Rawſon's 
and Marten's caſe, Trin. 1650. in ſuper” banco, it was held that if an 
ordinance of parliament is, that the lefſee ſhall deduct the money 
monthly for the parliament army out of his rent, and the leſſee cove- 
nants in bis leaſe to pay all the taxes and charges for or by reaſon of 
the land : if this leaſe was made before the ordinance, there the ſub- 


\ ſequent order of parliament ſhall take away this covenant, becauſe | 
every one is privy to an act of parliament ; and fo the leſſor, by this 
{ubſequent ordinance, hath taken away the covenant, and then it is 
all one as if the leſſor had ſaid, I will pay it, and you ſhall not pay it; 


alias if the leaſe had been made after the ordinance. 


Secondly, Concerning Reparattons. 


The words in a leaſe for years, that the leſſee ſhall repair, make a 
covenant. Roll, Ar. 518. Cro. Jac. 399, 521. 3 Bulft. 163. Kal. 


Res. 359. 2 Roll. Rep. 63. 


The leſſee covenants to buijd three houſes upon the premiſes, and 
keep them in good order and repair, and deliver up the premiſes, ar 
domos & edifica ſuperinde eret” well repaired: he builds four, and lets 


one fall to decay: the covenant extends as well to the other houſe, as to 


Will paſſed during che five years, ſor want of attornment. 


the three which were agreed to be built. 2 Vent. 121. Vide 3 U 
264, 265, 3 
Magdalen College Oxon, was ſeiſed of a houſe and a mill, demiſed 

it to L. for thirty-one years: I. let the mill to J. S. for five years, and 
aſterwards demiſed the houſe and mill to F. by indenture ſor thirty- 
one years; F. covenanted to repa'r the premiſes durante termino predic- 
to of tawenty-one years; J. S. refuſed to attorn ; and whether F were 
beund to- repair the mill, was the queſtion ; becauſe it was alledged 
that the covenant was to repair during the term; and 5 in 
er Cur 


— Ke 


— 


c 
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— — He is bound to repair. Though the leaſe did not commence in 
point of intereſt, yet it did in point of computation ; and this cove- 
nant was to repair during the term of thirty-one years. Vent. 185. 
2 Keb. 879. 

Defendant covenanted, that ab & poſt emandationem & reparationem 
didti meſſuagii, by the plaintiff, he at his proper cofts and charges, as need 
hall require. ſhould well and ſufficiently repair and ſuflain the ſaid houſe : 
the defendant is not to repair it till the plaintiff has firſt repaired it; 
though it were in good reparations at the beginning, if it afterwards 
happens to decay, the plaintiff is firſt to repair it before the defendant 
is bound thereunto ; for this is not within the reach of the covenant, if 
the leſſor does not firſt repair them Cro. Fac. 645. 2 Roll. Rep. 248. 

If a leſſor covenants 79 repair during the term, and will not do it, the 
leſſee may do it, and pay himſelf by way of retainer. Leon. 237. 

If leſſee for years of an bouſe covenants 70 repair it, and to leave it 


in as 25 plight as he found it; and after certain ſparks of fire come 


out of the chimney of the leſſor into a houſe not much remote, by 
which the houſe of the lefſee is burnt : this will excuſe the perſor- 
mance of the covenant to the leſſee, ſo that he is not bound to rebuild, 
becauſe this comes by the act of the leſſor himſelf, Roll Abr. 454. 5 
Vin 244, 245 * SEAL 

If A. leaſes three meſſuages to B. for forty-one years, and B cove- 
nants to pull them down and erect three others in their place, ac etiam de 
tempore in tempus, to maintain the meſſuages agreed to be erected in ſuffi- 
cient repair, ac etiam, 10 repair the pavements, Ic. ac etiam dicta præ- 
miſſa & domus ſuperinde fore erect', at the end of the term to leave in 
* repair: and after g. pulls down the three houſes, and builds five ; 

e muſt leave them all in good repair at the end of the term: for 
though by the firſt covenant he is bound only to repair, c. the meſ- 
ſuages agreat. fore ere, yet by the laſt covenanthe is obliged to leave 
in good repair domos ſuperinde erect indefinitely, which extends to all 
22 = ſhall be built upon the — during the term. 3 

8 8 

If a man takes a leaſe of a houſe and land, and F covenants to leave 
the demiſed premiſſes in good repair at the end of the term, and he e- 
rects a meſſuage upon part of the land, beſides what was before, he 
muſt keep or leave this in good repair alſo. 3 Lev. 265. 

A covenant is to ere# three meſſuages, 2 dimiſſa pred reparare, and 
the covertantor erects five meſſuages ; he is bound to keep all in repair. 
3 * 264, 265. 2 Ventr. 216. "Ws We 

covenant to repair, except in principal timber, and the leffor 
covenant, that if there were need of ——— he would give notice, 
and that the leſſee ſhould ir within three months ; and there was 
alterwards a proviſo, that if the leſſee did not perform all the coven- 
ants, his leaſe ſhould be yoid : it was agreed that the ſecond covenant 
_—_ the firſt, that the praviſo afterwards ſeparated them, ſor that 
the leſſee was bound to repair, without warning, as often as there was 
need. Lit, Rep. 205. 

Where the covenant is, that ab poft reparationes * plaintiff, the 
defendant will repair and ſuſtain, Ac. This is conditional, and the 
plaintiff ought firſt to repair, * ö | 8 
f 2 


Parts of Deeds. 
In covenant the words were: the plaintiff utting the houſe in good 
repair, the defendant ſhould keep it ſo; theſe are held to be mutual 
covenants. 7 Raym. 183. Style 140. 8 | 
The defendant covenants, that at three months warning during the 
term, he would repair, and leave it well repaired at the end of the 
term: the clauſe to leave it well repaired at the end of the term is dif. 
tinct by itſelf, and doth not depend upon the former clauſes; for he 
ought to leave it ſufficiently repaired, at his peril, at the end of the 
term, without notice; the three months notice refers only to reparati- 
ons within the term. Cro. Tac 644. pl. 7. I 15 
Where there is a covenant for the leſſee to repair upon a penalty, 
and there is a default of repairs by means of thunder, lightning, inun- 
dation, or any ſuch like incident, the leſſee ſhall be excuſed of the pe- 
nalty : but yet becauſe of his covenant, he is bound to repair in conye- 
nient time. Dyer 33 a. pl. 101. 324. a. pl. 341. 
And if leſſee for years covenants to repair during the term, this ſhall 
bind al! others as a thing appurtenant, and which runs with the land, 
whether they come in by act in Jaw or of the party, 5 Co. 17. . 
Roll. Abr. 622. Cro Car. 221. VW. Jones. 245. 109. did, 15). 


. Raum. 80. Carib. 59. Bro. Covenant 32. W. Jones 233. Cra : 


Car. 523. 6 Vin. 313. 


Where Leſſce covenants 10 repair a houſe to him demiſed during the term, within | 

he — three months after notice oiven, and to leave It ſo rep red. it is in the , 

mult be giy- election of the leſſor either to give notice, or if the leſſee does not re. 
pair during the term, 10 bring covenant, and that there were feveral | 
covenants; and that if the lefſee comes without leaſe, after the term 
ended, to repair the houſe, he is a treſpaſſer. The firſt covenant was | 

' abſolute, the ſecond conditional, and one ſhall not take away the 


effect of the other. Noll. Rep. 250. 


A copyholder in fee made a leaſe of a meſſuage for twenty-one year, "WM 


Where co- 
warranted by the cuſtom, Ec. the leſſee covenanted 70 repair during the | 
lic, and term; the leffor granted the reverſion to his ſon, who ſurrendered to 
8 the plaintiff, who brought an action of covenant againſt the leſſee for 
not repairing The queſtion was, Whether it will lie, becauſe it isa | 
copybold, and ſo not within the ſtature of 32 H. 8. c. 34. Per Cur | 


A copyholder has an inheritance, and his eſtate is eſtabliſhed by cuſtow, 
and it is reaſon to conſtrue him within the equity of this ſtatute. 4 
Mod. 80. 3 Lev. 226. | 

If one covenants /o keep and leave a houſe in the ſame or in as gud 
plight as it was at the time of the making the leaſe ; in this caſe the ordi- 
nary and natural decay of it is no breach of the covenant ;_ but the co- 
venantox is hereby bound to do his beſt to keep it in the ſame plight, 
and therefore to keep it covered, Ec. Fitz. Covenant 4. 

The aſſignee of a reverſion may maintain covenants for repairs though 
not named in the covenant in the leaſe. Lev. 109. And likewiſe may 
maintain covenant in the county where it is ſuppoſed to be made; alitr 
in debt. id. | | 

if one covenants 1 lende a wood in the ſame plight he finds it, and he 
cuts down the trees, the covenant is broken preſently ; for now it il 
become i npoſſible by his own act to be performed ; aliter in cafe the 
tre a be blown down, for now it is become impoſſible to be done by the 
act of God, and the covenantor is not bound to ſupply it. if 
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If a covenant /9 /u/tain houſes, ſea>hanks, or covenant 70 lead them in 


by tempeſt, or the banks overthrown by a ſndden flood ; in this caſe 
the covenant is not broken by theſe incidents only; but if the covenan- 
tor do not repair and make up theſe things in convenient time, the co- 
venant will be broken. Fitz. Covenant 29. 5 C.. 15. Co. 98. Perk. 
$ 738. Plow. 229, Fs ich b _ 
If houſes are let to me for years, and I covenant. 4 leave them in as 
good plight as I find them, and I throw down the houſes ; this is no breach 


upon this covenant till the end of the term. 


with M. to repair the houſe, and that MH. ſhould enter to ſee in what 
plight the reparations ſtood, and if default was found, and thereof 
warning be given to A. his executors, c. then within four months af- 
rer ſuch warning the default ſhould be amended. The houſe, in de- 
fault of the leſſee, became ruinous ; M granted the reverſion over in 
fee to C. who upon view of the houſe gave warning to A. of the de- 
fault, which is not repaired ; upon which C as aſſignee of N. 1 1 
covenant. It was moved the action did not lie, becauſe the houſe 
came ruinous before his intereſt in the reverſion Sed per Cu. — The 
action is not conceived, upon the ruinous eſtate of the houſe ; but for 
not 0 it within the time appointed by the covenant after the. 
warning. Leon. 6a. | ; bw Es 
If A covenants to repair the premiſes before Midſummer, it is not a 
condition precedent, but only ch 
and B. vig. that A. ſhall repair it before Midſummer, B. after, during 
the term; ſor which each of them may have his remedy, by action 
Magainſt the other. | 
Leſſee covenanted that he arould not cut down more timber growine than 
ſufficient for needful reparations of the building ; the laintiff aſſigns a 
breach, that he had cut down timber to the value 2} ten pounds and 
converted it to his own uſe. Verdict per Quer. Per Cur it is ers 
roneous ; it is not the ſame covenant, and ſo no breach if he had con- 
verted it to his own uſe, except it be averred that he had cut down 
more than was neceſſary for reparations. Style 5. | 
Covenant upon a leaſe for years made by the plaintiff to the defen- 
dant of a park, &c. for five years, if he ſhould fo long live; in which 
the leſſee covenants for her, her executors and aſſigns, to keep b rev 
miſes in good reparation, and jo to leave them at the expiration of the term, 
and alſo to deliver to the plaintiff (upon notice given) four Fucks and {our 
dies in ſeaſon, during the life of the plaintiff, in every of the ſaid y-ars ; 
and after the expiration of the aforeſaid term of five years, the plain- 
tiff brought covenant, and aſſigned the breach, beca ul. | 
of the term he had committed waſte, and becauſe that after the end of' 


of the deer are during the life of the plaintiff, yet they are alſo every 
0 the aforeſaid years; and WIS it was folved, that the not 
aving them during her life, though it be in fine termini, and not ad 
finem termin/, yet it ſhall be intended a breach of covenant, and the 
action well lies. Poph. 146. 2 Roll. Rep, 38. a 
T | 


as good caſe as one finds them, and the houſes be burnt or thrown down 
of the covenant, for I may re-edify._ them, and 16 an action will he 


M. let a houſe ſor years to A. by indenture, which A. covenanted 


e time divided and mutual between 4. 


e that iv the end 


the term the defendant refuſed to deliver the deer: now the delivery 
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Hurts of Deeds. 


Declaration. 


A ſurrenderee or aſſignee of a reverſion of a 7 eſtate may 
bring an action againſt the leflee ſor not repairing of the premiſes, and 
that be is within the equity of the Stat. 32. H. & c. 34. 4 Mod. 80. 

Leaſe to B. and F. and they . to do no waſte, or to repair 
houſes. B. dies, F. ſurvives and holds in; if the wife commits waſte, 
or does not repair the houſes, no action lies againſt the wife, ſor to 
ſuch a leaſe the wife is tied to pay the rent, or to perform a condition 
made by the part of the leſſor, but not to obſerve or perform the co- 
venants of the leſſee. Brownl. 41. 

Covenant to repair a houſe ; if leſſee comes after the term without 
licence to repair it, he is a treſpaſſer, 2 Roll. Reb. 250. 

Leſſee for years covenants for himſelf and his executors {ſans the 
word affegns) to repair; he aſſigns, and an action of covenant for re- 
pairs is brought againſt his aſſignee, and to be held good ; for though 
the leſſee hath not covenanted tor his aſſign:, yet ſuch covenants as ex- 
tend to the ſupport of a thing demiſed, are quodummeds appurtenant 
thereunto, and run with the land; and in reſpect that the tenant hath 
taken upon him the repairs, the annual rent is the leſſor's, & qui ſentit 
commodum ſentire debet & onus. 5 Co. 24. 6. IS: 

In the King's letters patent there is a clauſe for the patentee's repair. 
ing; though this is by patent wherein the leſſee takes only, yet that 
clauſe cal be taken I interpreted as a covenant on the ſeſſee's part 
to bind him and his aſſigns; for when he takes by the patent, he con- 
ſents to all things therein; and the words in that clauſe, for the leaving 
and keeping the houſes and fences in repair, are as ſpoken by him, and it 
is a covenant which runs with the land; and though the bargainee be 
not named aſſignee in the declaration, it is good enough. Co. Jar. 
240. | 

One lets a leaſe of houſes, courts, orchards and gardens appertain- 
ing to them; defendant covenants 10 repair the houſes, ed:fices and build- 


. ings, with neceſſary reparations ; and that be would maintain and heey 


dimiſſa premiſſa, ſufficiently maintained, repaired, paled and fenced ; and 
ſhews, that at the time of the leaſe the houſes were well repaired ; and 


_ thatafterwards, 4 ver ſa domus loca parcella & res eorundem tenementorun 


deen ſhowed that the racks were ſet up and fixed, Ai Tufliciarii con- 


0& premiſſorum decaſu dirupta & frafta fuer & in decaſu devener & di- 


ver ſæ aliæ parcellæ & res eorundem tenementorum & præmiſſorum eiſdin 


fremiſfs affixa ab inde avulſa & aſportat” fuer prout ſequitur, tc. and 
inſtances in the pavement of the court, 22 away the locks and 
keys of a cupboard, the breaking of the glaſs in the windows, 2 
away of a ſhelf, which was not ſhewed to be fixed: it was objected, 
that the breach ſor not repairing the pavement is out of the covenant, 
for it is neither building, paling nor fencing. Sed per Cur It is within 
the intention of the covenant, and it is 9 the building, and within 
the words, leave them ſufficiently repaired ; and the ſhelf needs not be 
ſhewed to be fixed, Cre. Fac. 329. 2 Bulft, 112. 

Covenant, that the defendant ſhall put in good repair the houſes, out- 
houſes and flabl:s ; the breach was, that the defendant permitted the 
racks in the ſtable to be in decay. It was moved in arreſt of judgment, 
that the plaintiff did not ſet forth that the racks were fixed in the ſta- 
ble, and ſo part of the freehold. By Pollexſen— lt ought to have 
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tra, it ſhall be intended they ſhall be fixed for the uſe of the ſtable. 
2 Ventr. 214- | | : | 

The defendant, by indenture upon a leaſe made unto him of a houſe, 
covenanted, that he would, from time to time, during the term, after three 
months warning, ſufficienily repair; and at the end of the term action 
was brought, and ſhews in what part, &c. Defendant demurred, be- 
cauſe he doth not alledge, that he for three months before gave. notice 
unto him of his effects. But, per Cur'—The declaration is good not- 
withſtanding that exception; for the clauſe, to leave it well repaired at 
the end of the term, is diſtin by itſelf, and does not depend upon the 
former clauſes; for he ought to leave it ſufficiently repaired without 
notice, at his peril; and the notice within three months, refers only 
to the reparations within the term, whereto he is not tied without three 
months notice before. Cro. Fac. 644. 

Covenant, that the leſſee ſhould repair the houſe, provided and it was 
agreed, that the leſſee ſbould bave neceſſary timber, to be allowed and deli- 
wered by the lefſor ; the leſſor allowed ſo many loads of timber, and a 
general requeſt was laid : the plaintiff ſhould have alledged a ſpecial 
requeſt to the defendant ; it was laid in the declaration, that a ſtran- 
ger brought the timber, which was ill, for that amounted to an entry 

on the leſſee's poſſeſſion. Brownl. 23. 8 | 

Defendant covenanted, that he, his executors and aſſigns, would re- 
fair a mill; and alledged, that the mill was defective in reparations ; 
and the defendant, his executors and aſſigns, did not repair it: the 
declaration was demurred to, becauſe he did not aliedge that he, nor 
his executors or aſſigns, did repair it. Per Cur'——lt ought to be al- 
ledged in the disjunCtive, not in the conjunctive. Cro. Elis. 348. 

leſſee covenanted to repair the houſe well, from time to time during 

the term, and at the end of the term to leave the ſame well repaired to . 
lefor ; plaintiff aſſigns for breach, that the defendant did not leave it 
well repaired at the end of the term; the breach is good, though he 
doth not ſhew in what point it is not repaired ; but if the defendant had 
pleaded, that at the end of the term he had delivered it up well repair- 
ed, then if the plaintiff will aſſign any breach, he ought to ſhew in 
what particular it was not 3 ſo as the defendant might give par- 
ticular anſwer to it. Cro. Fac. 170. | 
Leſſee covenants to repair a park, and in the end of the term to leave 
it ſufficiently repaired. Breach, guad non reparavit ; but in the end of 
the term, fecit vaſtum, viz. in permittendo the pale to decay; it is 
good, though the end of the term is an inſtant of time in which a 
thing cannot be ſaid properly to be done, yet may be permitted. 2 
R/. Rep. 38. | | 

Ins covenant for no! repairing, the plaintiff ſhews for breach, that the py,,, 
houſe was burnt down through the negligence of the defendant, Cc. 
and that he did not repair it. Defendant traverſed, that it was not 
burnt down, prout, Nc. And it was adjudged an ill traverſe, becauſe | 
the defendant's not repairing it is the ſubſtantial part, and the other but = 
1nducement. 24 Car. 1. Hardy. 70. But in Style (58) the caſe is thus: | 7 
Plaintiff declared. and ſhewed that one of the houſes was burnt down 
by negligence. Deſendant pleaded a ſpecial plea, that the houſe which 
was burnt was not burnt by negligence, nor with common fire, as the 
plaintiff hath declared; and as to the reſt pleads the general iſſue, 2. 

. ey 


PS. * — N ee. manner 
—— — 
a _— 


* 


Parts of Deeds. 


they were in good repair at the end of the term. This plea contains a 
negative pregnant, for there are two matters offered in iſſue :. 1. That 
the houſe was not burnt by common fire. 2. That it was not burnt by 
the negligence of the party. It ought to have been demurred io; but 
there was a verdict. 0 

In covenant to repair, defendant pleads, that the houſe un. 
caſualty ; it is no plea. Style 161. 

The breach aſſigned in hoc; whereas the deſendant being lefſce for years 
coveranted at the end of the term to leave and yield up the tenement 
well repaired to the plaintiff, and that he had not left, e. Defendant 
pleaded, that one B. was ſeiſed in fee, until by the plaintiff diſſeiſed, 
who let to the defendant ; and afterwards B. re-entered, who enſeoffed 
J. S. who is = ſeiſed, &c. Adjudged upon demurrer a good bar, 
Co. Eliz 656. | 

The plaintiff aſſigned a breach in not repairing ; defendant pleads 
the plaintiff had acquitted and diſcharged him of all his reparations, 
Plaintiff demurred. Per Cu! This is an acquittance and diſcharge 
of the reparation for the time paſt, as well as the time to come, and 
amounts to as much as if he had releaſed that covenant; but the co- 
venant being broken, that — ſhall not take away the action on 
the obligation, which was forſeited. 3 Leon 69. 

In covenant plaintiff declared upon a leaſe made by the Queen to G. 


3 by 


B. and brought the reverſion to himſelf by divers mean conveyances, 


and brought the term to the defendant by a que eſtate he had by diver; 
mean conveyances in general, concurrentibus iis que in jure requtruniur ; 
and aſſigns divers breaches in not repairing the premiſes. Defendant 

leads, non infregit conventiones. Plaintiff demurs, and judgment for 
Ein. The pleading an eſtate in term in either perſon, under whom 
he does not = but is a ſtranger, is good; ſor he 


im a term, or in any other under whom he claims, is not good. The 
plea is too general: 1. Several breaches being alledged. 2. Two ne- 
garives cannot make a good iſſue; and the breaches in non 1eparands, 
ideo non infregit, cannot be good. 3 Lev. 19. | 

Ii. covenant to repair within a month after warning. Defendant 

leads, long time beſore that warning he aſſigaed over to 7. S. who 
bad always after paid his rent, and the plaintiff accepted it, and ayers 

rformance of all covenants till the affignment : it is an ill plea, for 
he may charge the leſſee or aſſignee at his election. Cro. Tac. 309. 

In covenant the breach was, that the defendant did not repair ; he 
pleads generally, quod raparav.t ; this was held a good iſſue after a ver- 
dict. 2 Mod. 176. 

Where the leſſee covenants to repair; in an action of covenant 
brought by the leffor againſt him for deſect of reparations; he cm- 
cludes, et fic infregit conventionem. Non infrepit conventionem is an ill 
plea upon a demurrer, but it is good after verdict; and in that caſe 
the defendant ought to anſwer to every breach, and conclude to the 
conntry. | , 

Leſſee covenanted during the term to keep in repair the * 
demiſed: the defendant ſays he did, during the term, keep all the 
1 demiſed in good repair, except only a ruinous kitchen, which 

fore he took the honſe was ſo ruinous that it could not be repaired : 

| an 


e is not privy to the 
| eſtate and conveyances to a ſtranger, but to plead an eſtate in himſelf | 
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and he pulled it down and rebuilt it, and hath afterwards kept it in 
good repair ; held to be a good plea in waſte, but not in covenant. 2 
Leon. 238. | 1 

In 3 for not 1 a houſe, being in decay, and not ſaid 
wherein ; the plaintiff demurred, and. ſhewed for cauſe, that it was 


not particularly ſer forth wherein it was in decay ; which, per Cur", is 


as well as in waſte, 3 Keb. 478. | 

The plaintiff lets houſes for years to the defendant, and covenanted 
to repair the 5 5 by ſuch a day; the defendant by the ſame indenture 
covenanted with the plaintiff, that from the time that the | macs was 
to repair the houſes, unto the end of the term, he would repair and 


leave them ſo repaired; and for not performing this covenant on the 


defendant's part, the plaintiff brought his aQtion. Defendant demurred 
to the declaration, becauſe the plain; had not ſhewed for his part 
that he had repaired the houſes according to the covenant, and ſo the 
declaration ſuppoſed he was not bound to repair, becauſe he was bound 
to repair from the time that the plaintiff had repaired them, and not 


before, and ſo no cauſe of action. Style 140. Theſe are reciprocal . 


covenants on his part, it does not excuſe the other. 4 
In covenant 79 repair, and fo to leave the premiſes repaired ; in the de- 


| claration the plaintiff ſhews the breach in ſixty roods, c. Defendant- 


pleads, that one barn was pulled down by the plaintiff's conſent ; and 
as to the reſt, that they were repaired, and fo left. To which the 
plaintiff- demurred generally; the particular breach being not anſwer- 
ed. Per Hale He ſhould have either taken iſſue reparavit the par- 
ticulars, or to ſay, they were not in decaſu modo & forma. 2 Keb. 298. 

Plaintiff declared that he let to the deſendant a houſe, and that he 
covenanted @vepair it. Deſendant pleaded, it was ſufficiently repair- 
ed before ion brought. Plaintiff demurred, becauſe he did not 


3 | plead that he himſelf did it. Kelyng and Rainsford inclined againſt 


the demurrer ; for be it repaired, though by any body, the plaintiff 
has no damages, nor cauſe of action. Twi/den 0. 

they waived the demurrer. Vent. 38. 2 Keb. 53. 

Deſendant Pleads, that after the decay he made ſuch concord that 
the plaintiff ſhould take thirty ſhillings and ſuch: goods, in ſatisſaction 
of that deſtruction, Ic. and ſhews it to be executed: on demurrer, it 
was held the plea was good; though when an action is grounded. upon 
a deed, it cannot be diſcharged unleſs by deed ; as a bond with condi- 
tion cannot be diſcharged by contract: but this plea here is not plead- 


ed in diſcharge of the covenant, but only for the damages which are 
demanded by reaſon. of the breach of the covenant, and the covenant 


remains. And in every action where only amends is demanded by way 


of damages, accord executed is a good bar in diſcharge of them; and 
o 1 Co. Fac. 199. 1 f 5 . : 


The plaintiff declared {inter alia) on a covenant to repair all the pale 
of a garden demiſed, (excepting the pales on the eaſt-fide) and aſſigned 


+ breach in not repairing the pales contra formam conventions, but 


Mews not that the defect was in the pales not excepted. Defendant 
pleads that he had repaired the pales according to the covenant ; and 
iſſue upon it; and verdict pro Quer. It was moved in arreſt of judg- 
ment, that the breach was not ſufficientl N for the defect 
might be in the pales excepted. Sed non alla“; for it ſhall be _— 
e 


oubted. Aſterwards 


li 
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ed after a verdiQ, which had given damages to the plaintiff, that the 
deſect was in the pales to be repaired by the covenant, et eo potius, be- 
cauſe the iſſue was as to repairs according to the covenant ; but it was 
agreed, if the deſendant had demurred, judgment ought to have been 
given for him. T. Tones. 125. | 

Covenant for that he let to R. M. guoddam molendinum aquatitum in 
faroch de S. & omnia domus edificia aquas, aquarum curſus ripas [ Ang 
dams] difo molendino adiacen ſpectan & pertinent for 21 years, and he 
covenanted to repair the houſes of the ſaid mill, the flood-gates, tg. 
The breach was _— for not repairing of the mill and mill-banks, 
and for not leaving the mill- ſtones; and exception was taken, becaule 
he ſhews not in what vill the mill-banks were. Sed non alleca?'; 1. 
For they ſhall be intended to be in the ſame vill where the mill is, 
2. Becauſe it was not ſhewed whether a corn-mill or a fulling-mill ; 
ſed non allocat ; for all is one, th + breach being aſſigned for not repair- 
ing: it was alſo moved, that there were three breaches aſſigned, and 

the defendant having demurred yon the whole declaration, the plain- 
tiff ought to have judgment for them wherein the breach was well af- 
ſigned; and of that opinion was all the court, for they are as ſeveral 
actions. Cre. Fac. 557. 

The leſſee covenants to repair the demiſed premiſes as often as need 
ſhall require ; a barn is built upon the demiſed premiſes after the cove- 
nant entered into, which is pleaded by the 3 in an action of 
covenant ; and upon a demurrer it was held, that the tenant ſhall re. 
pair it though built after the covenant made. Brown and Blundel, 34 
Car. 2. 2. Ret 752. 3 Lev. 205. Skin. 121. ; 

Where to Plaintiff declared of a leaſe made in Hampſhire of a meſſuage in 
be tried. Rerkſhire; and aſſigns a breach for not repairing a houſe. Defendant 

pleads, non infrerit conventionem and iſſue was tried in ja oe 
where it is ſuppoſed the covenant is made, Verdict pro Que. Moved 
in arreſt of judgment, that it ought to have been tried in Berkſhire, 
where the houſe is, and the repairs to be made; and fo per Cur, it 
ought to be. The breach is not repairing, and the iſſue is non infrepi: 
comventionem : this ſhall be intended « only in anſwer to the breach, viz. 
that he had not broken the covenant for want of repairs; and ſo this 
is the only matter triable, and only where the houſe lies. Lev. 114. 
Reb. 575.601. The plaintiff had made his breach local in not repair- 
ing, and the iſſue, non infregit conventionem, refers ſpecially to that. 
This is a ſpecial iſſue, as well as if the defendant had pleaded that the 
houſe was in good repair. T. Raym 85. Sid. 157. Ft 
A man made a leafe for years, and the leſſee covenants to make repa- 
Who ſhall ,::jons ; leſſor granted the reverſion to another; leſſee for years made 
+ 8g da- his wife his executrix, and died. Per Cu. he grantee of a rever- 
5  fion ſhall not recover damages but from the time of the grant, and 
| not ſor any time before ; but yet the wife, the executrix, ſhou!d be 
char zed for the not repairing. as well in the time of her huſband as in 
her own time; and if the makes the reparation depending the ſuit, ye! 
thereby the ſuit ſhall not abate, but it ſhall be a good cauſe to qualify 
the damages, according to that which may be ſuppoſed that the party 
ie damnihed for the not repairing, from the time of the purchaſe to 
the time of bringing the action; and by Manhood---By the recovery of 


the damages, the leſſee ſhall be excuſed ever after for making of re- 
h | parations j 
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parations ; ſo as if he ſuffers the houſes for want of reparations to 


decay, that no action ſhall be brought for the ſame thereupon after- 


wards; but the covenant is extint. 3 Leon. 51. 


Thirdly, That the leſſee will not aſſign, &c.. the Premiſes 


leaſed. 


A leſſee for years covenanted with the leſſor that he would not aſſi 
the land let, nor any part thereof, without the leſſor's conſent; 


| lefforentered into part, the leſſee aſſigned over the reſt without conſent ; 


an action of covenant lies, for it was collateral; and the covenant is 
broken notwithſtanding the leſſor's entry into part of the land. Style 
265. | 
1 leſſee covenanted that he would not alien the ad vowſon let to him 
without the conſent of the leſſor, and ſhewed he had aliened to FJ. S. 
without his conſent. Defendant pleads, he had not aliened without his 
conſent ; and found pro quer No breach was well laid, though he 
has not laid the alienation to be by deed, (an advowſon not paſſing 
without deed) for it ſhall be intended to be by deed. Winch. 34. 
Debt on bond conditioned for performance of covenants in a leaſe: 
one covenant was, that the leſſee, his executors or aſſigns, ſhall not 
alien without licence of the leſſor, but only to his wife and children. 
The leſſee deviſeth to his wife, and makes her his executrix, who en- 
ters therein as legatee, and takes X. the defendant to huſband, and they 
alien the eſtate. The leſſor brings debt upon the bond; they pleaded 
they had not aliened contra formam conventioniss The Maintif ſhews 
the alienation aboveſaid; and it was thereupon demurred. Per three 
Juſtices—— The covenant is broken; for the feme is reſtrained from 
_ by expreſs words, as well as the leſſee himſelf; for it extends 
to the leſſee and his aſſigns, and ſhe is aſſignee; ſo though there was 
once alienation by licence, yet that aſſignee cannot alien without li- 
cence. But er Walmſley——The words are, that the leſſee or aſſignee 
ſhould not alien but to his wiſe or children; and the wife is not within 
theſe words, for ſhe cannot alien to herſelf. But it hath been adjudg- 
ed, that where a condition within a leaſe was, that neither he nor his 
aſſigns ſhould aljen without licence, the leſſee died inteſtate, the ad- 
miniſtrator was bound by this condition. Cro. Els. 757. 
If a man by indenture letteth land ſor years, provided always, and 
it is covenanted and agreed between the ſaid parties, that the leſſee 


ſhould not alien; it was adjudged that this was a condition by force of 


the proviſo, and a covenant by force of the other words, Co. 
Lit. 203.6. 


» Fourthly, That the Leſſee will drain the Water which is 
upIn the Land. | 


If leſſee for years covenants t» drain the water that flands upon the land 
before ſuch a day, and after the leſſor enters upon the land, and diſturbs 
the leſſee ; this is a good excuſe of the performance of the condition. 
Roll. Abr. 454. Ces. Elis. 374. Oben (6. | 


if 
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Ii TefIze for years covenants te drain the water which is upon the land 
be fe ſuch a day, and after the leſſor enters before the day, and there 
continues till the day is paſt ; yet this ſhall not excuſe the performance 
of the covenant, ws ie this 13 collateral to the land. Roll. Abr. 45 3. 

But if it had been a covenant adhering to the land, and in reſped 


of the 4 — thereof, it would have been otherwiſe; but then it 


muſt have been ſhewed that he held him out of poſſeſſion. Moor. 402. 
Pl. 5 34. Ouen 65. | | 


Fifthly; That the Leſſee will di all reaſmable Chars for the 
6b Leiber. 75 

If lefee for years covenants to do all reaſonable chars? for his I:ſſor with 
his cos ti, carriages, and otber can, upon requeſt, and the leſſor requires 
him to bring him three loads of coals; if. the lefſee has no cart or 
carriage, he is excuſed ; for he is not bound to keep carts to ſerve his 


leſſor. Latch 202. 


Sixthly, That the Leſſee ſhall have Hanſe- bot, &c. 


A leffor covenants that the leſſee ſhall have houſe-boot, hay-boot 
and plough- boot, without committing waſte, upon pain of forfeiture; 
whether this was a condition? Curia This covenant is no more than 
what the law appoints, and therefore vain; alſo it is a coyenant on 
the part of the leſſor, and therefore cannot be a condition. Cro. Elie. 


604. pl. 18. | 


Seventhly, That the leſſor may view the Premiſes. 


Leſſee covenants that aſter four years, the leffor might come twice 
a year to ſee if there were any waſte done: the leſſor comes within 
the four years; and adjudged that he might, for that this particular 
covenant- doth not take away the genera] covenant in law, which is, 
that the leſſor may come when he pleaſes, to ſee whether any waſte is 
done. Lit. Rep. 205. | 


Eighihly, That the Leſſee will render up the Poſſeſſion at the 
End of the Term, and in good Condition, ce. 


One ſeiſed in fee of lands, lets it for years, and leſſee covenants to 
render up the poſſeſſion to the leſſor, and his heirs and aſſigns, at the 


end of the end of the term, 8 requeſt; and after the leſſor aſſigns 


over the reverſion to two, and one of them at the end of the term 
comes to the leſſee and demands the delivery of poſſeſſion. Upon this 


demand, by one only, he is bound to deliver poſſeſſion, otherwiſe he 


has ſorſeited his covenan?, for the demand of one jointenant is ſufficient 

for both. Rolf. Abr. 428. 5 Vin. 152. | 
Lefſee covenanted that he would leave the land in as good condition 

as it was demiſed ta him: he cut down oaks, waich could not grow a- 


gain 
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gain during the term; an action of covenant does not lis till after the 
term, but waſte lies preſently. 2 Roll. Rep. 332, 347» 348. | 

If a leſſee for years covenants to leave part of the land at the end of 

the term fallowed eg for wheat ; provided that if the leſſee, upon ſuct 

warning, may ſurrender and depart at any feaft of Mic aelmas at any 

' time within the term, performing the covenants: if after warnin he fur- 

renders, and does not leave the land fallowed, he has forfeited his co- 


venant: for the acceptance of this ſurrender does not diſpenſe with 
the covenant inaſmuch as by the covenant he is to accept thereof. Roll. 


Abr. 454. 5 Vin. 244. 


Of Covenants which may or may not be in Deeds of Ce- 
ances of Land, or may be in Articles of Covenant only. 


Firſt, 7 o pay Money. 


In an indenture the word covenant is the word of both; as if leſſee 
covenants to pay the rent, this amounts to a reſervation. Roll. 80, 


81. 5 ä 

I oblige myſelf to pay ſo much at ſuch a day; this is 2 covenant. 
Hard. 178. Chan Rep. 249. And an action of covenant lies upon the 
default of the firſt day, but debt | doth not lie till the laſt. Co. Lit. 
223. b. 47. b. 292. b. 3 C. 22. a. Cro. Fac. 505. Cre, Cat, 241. 
4 Co.94. 5 Co. 51. wh" a0. X 

It was agreed — A. ſhould pay B. one hundred pounds for lands in 
D. It ſeems to be a mutual covenant, and covenant lies if he will not 
convey the lands. 1. Sid. 423. T. Raym. 183. | e 

A covenant with three jointly and ſeverally, and that they ſhould 

y, Ce and one of the three was ſued, and a breach aſſigned that he 

ath not paid: and it was demurred unto, becauſe he had not- ſaid, 
nor any of the other had not paid. Curia——lf the action bad been 
brought againſt all, the non-payment of all muſt be alledged : but 
when brought but againſt one, then it is ſufficient to ſay, That he 
=_ — paid; and if either of them hath paid, the party ſued ought 
to plead it. Y: 

So if two are jointly and ſeverally bound in a bond, in an action a- 
2 one, it is ſuthcient to ſay, That he hath not paid it. Latch 50. 
po - charter-party the covenants are ſeveral, and not joint. 5 Co. 

In an action of covenant on an indenture for payment of money at à Time and 
certam time ; defendant pleaded payment at the time, and upon this place. 
iſſue was joined ; adjudged pro defendant. Plaintiff moved in arreſt 
of judgment, for that the iſſue was migjoined, becauſe the place of 
payment was not alledged, which i: material; and ſo there can be no 
judgment. It was ſaid on the other fide, it is not material to alledge 
a place of payment, becauſe it is a perſonal action, and it ſhall be in- 
tended where the action is brought. 1 £4. 5. fol. 3. There is a. dif- 
ference between finding the money paid, and the finding it not paid. 
Style 192. | = | | 

Covenant 
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Covenant to pay ten ſhillings when A. comes to his houſe, and ten 
ſhillings at the Feaſt of St. Michael, and at the Feaſt of St. Andrew 
then next following ten ſhillings. Theſe laſt ſums ought to be 
paid at the ſaid feaſts or times, and not at the feaſt next after A. comes 
to his houſe, Rall. Abr. 442. 5 Vin. 203. | 

Covenant upon an indenture to Newfoundland, to pay ſo much mo- 
ney within forty days next after the ſhip ſhall make her firſt return and 
arrival in this voyage from Newfoundland into the port of Dartmouth, 
or into any harbour, creek or port of England where ſhe ſhall firſt 
unlade her goods : the covenantor 1s to pay the money within forty 
days, after the arrival of the ſhip, and ſhall not have forty days after 
the unlading of the goods, for this is not for freight, but for adven- 
ture; and the unlading of the goods is only mentioned to deſcribe the 
haven where the arrival ſhall be, and not to put a limitation of the 
payment of the monies to have forty days after the diſcharge. S!yl: 
30. Roll. Abr. 442. 5 Vin. 203. | 

A covenant to deliver twenty quarters of corn on the 29th of Febru- 
ary next following, and that month had but twenty-eight days. Per 
Cur. is not bound to deliver the corn till ſuch a year comes, when 
ebruary/hath twenty-nine days, and that 1s leap-year. Leon. 101. 

If a man is bound by covenant or bond to pay a ſum of money at 
ſuch a feaſt and place, and between certain hours of the feaſt-day ; 
and before the feaſt, at another place, he pays the money to the cove- 
yantee and he makes acquittance of this: this is a diſcharge of the co- 
venant or condition by the acceptance, &c. Dyer 122. 

Covenant to render and pay one thouſand one hundred and eighty 
eight florins, which then amounted to thirty three pounds twelve 
ſhillings, to be paid ad ſolutionem feſti purific', called Cand!emas-day next 
_— The plaintiff in his declaration avers, that prædictæ ſolutioni: 
didai feſti purification', next after the making the covenant, according to 


the uſe of the merchants, were the twentieth day of February. Defend- | 4 


ant pleaded non eff fadum; and found againſt him. Upon arreſt mor- 
ed, it was reſolved, that payment amongſt merchants is known to be on 
the 2oth of February; and the Judges ought to rake notice of it; and 
the rather, as the defendant by his plea confeſſeth the declaration to be 
true in that averment. Brownl. 102. Fa 

If A. covenants the firſt of May to pay to B. ten pounds at the Feaſt 
of St. Michael, without ſaying more; this ſhall be intended the Feaſt 
of St. Michael next enſuing. Noll. Mr. 444. 

A covenant that D. deputy poſt-maſter of Oxon, for ſix months 
ſhould pay all ſuch ſums as he received while he continued poſt-maſter. 
On oyer, the defendant pleads performance generally. Plaintiff re- 
plies, F. continued two years longer poſt maſter, — ſuch a day re- 
ceived ſo much, and — 2 over. Per Cur' No action lay; the 
ſix months being paſt, and the continuance after muſt be on new a- 
greement. 3 Keb. 45, 50. 2 Saund. 411. 

if a place of payment be limited by the covenant he is not bound to 
pay it in any other place. Roll. Abr. 445. 5 Vin. 416. 

Covenant to pay ten pounds at D. if the covenantee accepts this at 


another place, it is a good performance. bid. 456. 


In covenant to pay one thouſand two hundred pounds on procure- 
ment of pardon for B. who killed L. T. in Ireland. The condition oo 
e 
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the articles was, that if B. were acquitted or pard ned, they ſhould 7 : 
icles W it B. W uitted or oned, they ſhould To pay mo- 
_—_ bouſand two hundred pounds. B. was convicted of the man- ney on pro- 
Er, and the penalty pardoned; nine hundred pounds were de- curement of 
Gted in the hands of Sir J. F. It was prayed that common bail might? 6 
| 275 a2 ted, this being an odious contract, to be diſcountenanced ; 
which * court agreed as to the acquittal, being in effect to ſtifle evi- 
dence and embrace jury: but as to the pardon alone, it might be leſs 
illegal ; but here is no pardon of the offence within the intent of the 
articles, but only a pardon of the penalty of conviction, and an ap- 


pearance was only granted. 3 Keb. 415. 


Secondly, To make Aſſurances of Land, &c. 


In debt for one hundred pounds the plaintiff declared, that by arti- 
cles of agreement, 1ſt May, 8 W. 3. between the plaintiff and defen- 
dant ; firſt, it was agreed between t _ aforeſaid, and the plain- 
tiff covenanted, © That he and all perſons claiming under him, ſhould - 
make to the defendant a good and ſufficient title, aſſurance and con- 
« veyance of certain lands, upon or before the 17th of November then 


t next enſuing.” Secondly, the defendant: covenants with the plain- 
: « tiff, That he or his aſſigns, tempore execution & figillation' tal con- 
* veyance, and in conſideration thereof. would well and truly pay, or 
5 = *© cauſe to be paid unto the plaintiff, his executors, adminiſtrators or 

= *© aſſigns, the full and juſt ſum of five hundred and three pounds, at 
y the houſe of Sir Francis Child, ſituate, Ic. and ſome other arti- 
e cles, do bind themſelves in one hundred pounds for performance. The 
x: 2 plaintiff avers, he had performed all the covenants and articles on his 
i; part; and that the 3 had not kept the articles and covenants 


to on bis part; and in particular the 12 avers, that he and one R. 
d- MM. of &c. © poſt confectionꝰ pred? ſeripti articulorum præd, & 
.Vante prad' 17 diem Novem' in eodem ſeripto articulorum mentionat, 


* ſeit' 16 die 22 menſis Novemb' (eodem Roberto Markham) poſ- 
i * ſeſſionat' exiſten' de & in tenementis & præmiſſis pred” pro reſid 
be * duorum terminorum annorum reverſione inde præfat Mill Chaloner 

e plaintiff) & bæredibus ſuis ſpectan' apud 5. præd' quandam in- 
if * denturam ſuam barganiz & venditionis de tenementis ac præmiſſis 
+ | « præd' in ſeripto articulo præd' mentionat' fecer' & ſigillaver, & ut 

« taQa ſua indentur' i] ad uſum ipſius Thome Davis adtunc & ibid. 
thi « deliberavere per quam quidem indentur przd' Willielmus Chaloner 
= & Robertus, pe & inconſideratione ſeparal' ſum of five ſhillings, &c. 
ral « eiſdem JW. C. & Robert” in manibus reſpective ſolut',” (and ſo recites 
_ the leaſe for « year). and then recites the releaſe dated 19th of No- 
y A vember, ſcaled and delivered, to the uſe of the ſaid Thomas Davis 
0 the ſaid Thomas Davis did grant releaſe and confirm (in conſideration 


of five hundred and three pounds bone, c. in manibus, mentionat' fore 
1to ſelut) ; and the ſaid R. M. in conſideration of five ſhillings, (and ſo 

recites the releaſe); and the plaintiff avers, that he was then and 
s at there ready, and offered “ ſemperque poſta fuit & adhuc paratus exiſ- 

* tit ad cuſtagia ipſius Thome (le defendant) facer' & procurare ſier 
* " aliquam aliam conveyanciam de tenementis & præmiſſis przd' ſecun- 
«of * dum' formam articulorum prædict:“ and further avers, _— the 
the : | en- 


H 


| 
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this day; he might have 
y 


defendant * poſtea, ſcil' præd 17 die Novemb apud S. præd de pra- 
miſſis notitiam habuit. Et fic inde notitiam ns pred (le defen- 
« dant) indent' ill ſe agreare ſeu ill de eiſdem . Chaliner & Robert, 
« ut fact eorund . Chaloner & Roberti præd Thom” acceptare adtunc 
« & ibid. penitus recufavit & adhuc recuſat & przd' ſummam 503]. 
eidem . Chaloner, {ecundum ſormam & effeQum ſcript” articulor 
* præd', pred Thom' ſeu aſſignat' ſui non ſolver ſeu ſolvi cauſaver 
« fed ill eidem Wil” Chaloner ſolvere ſecundum formam & effectum 
« articulorum pred”, præd Thomas, contradixit, & adhuc contradicit, 
« per quod actio accrevit eidem Mi Chaloner ad exigend' & habend' 
de præd Thome præd 100]. prad' tamen Thomas licer ſæpius requi- 
* fir, &c. ad damnum 20l. Et inde, &c,” On a demurrer, theſe ex- 


ceptions were taken to this dec'aration : 


1 Except. That the execution of the conveyance ought to precede 
the payment of the money, and then if the plaintiff hath not ſuffici- 
ently ſhewed that he had executed ſuch conveyance, he hath not well 
entitled himſelf to the action, and the execution of the conveyance 
ought to precede the payment of the money: and it was faid by the 
detendant's counſel, that by the articles no day certain was appointed 
for the payment of the money; but this by agreement of the partie; 
was to be reduced to a area by the act of the plaintiff, via. the 
execution of the conveyance: the articles, the conveyance was to 
be made upon or before the . of November then next enſuing; 
and, as it ſeems, if the plaintiff had executed a conveyance before 

— ht an action for the money immediately 
after, by which it is proved the duty accrues to the plaintiff aſter the 
execution of the conveyance, and not before. If the covenant had 


deen to convey the lands on a certain day, then there had been ſome 


colour that the words tempore executionis & inconſideratione inde Ic. 
ſhould refer to the ſaid day, and not to the execution of the convey- 
ance ; and yet in ſuch caſe it hath been adjudged, that the payment 
of the money ſhould refer to the act to be done, as was in the caſe of 


Elwick and Cudworth, Lut. And ſo the caſe of Shates and Sergnorer, 


Intr. 10 V. z. B. R. where the plaintiff covenants with the defendant 
to transſer to the defemdant four hundred pounds in the Bank-Stock; 
and the defendant covenants that he would accept it, and that he, 
tempore tranſlatienis ind:, would pay ſo much to the plaintiff; and in an 
aQion on the breach of this covenant, the plaintiff declares, that he had 
given notice to the defendant, that he at ſuch a day and place would 
transfer, tc. and appointed the defendant to be there, tc. which he 
had reſuſed; and the breach was aſſigned in non-payment of the mo- 
ney; but upon demurrer, judgment was given for the defendant ; 


for that it appears by the plaintiff's own ſhewing, that there was 


not any transfer, and fo no money was due: the opinion of the court 
was, that the execution of the conveyance was to precede the pay- 
ment of the money. _ | KA: xt 

And as to the point of pleading the execution of the conveyance, it 
was not well pleaded, for that upon the whole matter there was a ſur- 
render of the intereſt of Martlam to the plaintiff, and by canſequence 
the leaſe for a year was ouly the leaſe of the plaintiff, and then the 


plaintiff onght to have declared upon the truth of his cauſe, —_— 


to the opcration of law, upon all the matter of fact of the caſe, _ 
n 


* 
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not being done, the declaration for this is ill ; .and theſe caſes were 
cited to prove it, 2 Saund. 96. Ney. 66. Mod 14. 7 Co. 24. 2 Vent, 
149. 260. 266. And the opinion of the court was, that for this the 
declaration was ill; for it was ſaid, tenant for years may not make a 
leaſe within the ſtatute of uſes, and by this means to give poſſeſſion to 
the defendant to make him capable of a releaſe of the reverſion. 

2 Except. to the declaration. That by the articles the plaintiff was 
to ſeal and execute to the defendant and his aſſigns a good and ſuffici- 
ent afſurance, c. and the declaration is, that he ſealed and delivered 
to the uſe of the defendant a leaſe and releaſe, which is not a ſuffici- 
ent averment of performance of the covenant in this reſpe& ; for per- 
adventure they were delivered to him who would not deliver them to 
the defendant, and the defendant had not any means to compel the de- 
livery to him, becauſe the plaintiff has not mentioned any perſon to 
whom he delivered them. And for this exception theſe caſes, were 
cited, Noy 18. 4 Leon. Caſe 48. Cro. Car. 143- 755 

3 Except. That the covenant of the defendant was to pay one hun- 
dred and three pounds to the plaintiff 'or his aſſigns ; and the decla- 
tion is only that he had not paid them to the plainuff, but doth not ſay, 
or his affigns ; and the caſe of Colt and Hows, Cro. Car. 348. Penſon's 
Caſe, 3 Keb. 440. Abbot and Biſhop's Caſe, 2 Sid. 41. were cited. 

4 Except. The covenant is, that the defendant ſhall pay the money 
upon the execution of the conveyance at the houſe of Sir Francis Child, 
Kc. and the declaration is, that he has not paid ſecundum formam & 
effetum articulorum, which is not good pleading : for there being a 
time and place appointed for the payment, it ought to be alledged, that 
the money was not paid at ſuch time and place, 2 Keb. 874. was cited . 
to this exception. Vide Lev. 145. 3 Lev. 293. Cro, Car. 281, 2 
Med. 268. Cro. Car. 5. But no reſolution of the court was upon theſe 
three laſt exceptions. Judgment was given pro defendant, Lut. 565. 

A man by deed indented, bargained and fold lands to another in fee, 
and covenanted by the ſame deed to make him a good and ſufficient e 
in the ſaid lands before Chriſtmas next and aſterwards before Chriſtmas 
the bargainor acknowledged the deed, and the ſame is inrolled. 
Per Cur'——= By the act the covenant is not performed, for he ought to 
have levied a fine, or made a feoffment. 3 Leon. 1. 

The condition or covenant is, to make, an eftate of inheritance to the 
obligee or covenantee, at ſuch a day and place: the defendant pleads, he 
was ready at the day and place to make it, c. Plaintiff demurs. Per 
Cur'—— The plea is ill; he ought to give notice what eſtate of inheri- 
tance he would make him. Style 61. Allen 24. 5 Co 22. 

If a man covenants {0 make a conveyance of certain land,; if a war- 
rant or covenant be put into the deed, he is not bound to ſea] it. Roll, 
Abr. 424. 5Vin. 131. T. Raym. 190. Cro. Fac. 571. | 

In covenant on articles to pay upon St. Thomas's-day, the plaintiff making 
a good eflate, and licet the plaintiff had performed, though the defen- 
dant did not. Defendant pleads, ready to pay and — and that 
the plaintiff made no aſſurance. The plaintiff replied, that he ſealed 
a a feoffment, and the defendant neglected to make ſeiſin. Defendant 

demurs becauſe here is no ſufficient averment without notice of the 
charaQer made, and when and how he will execute it; for he making 
a good eſtate, is a condition precedent to the payment, which the court 
or, IlI.—Parxr II. U agreed; 
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agreed; and where a precedent condition is expreſſed, it muſt be 
averred in the declaration; and a licet the party had performed all on 


his part, is not ſufficient. Judgment pro defendant. 2 Keb. 861, 


Ventr. 147. a hog 
If a man is bound to make a good, abſolute and perfect aſſurance in 


ſee of copyhold lands, or others, it muſt not only be an abſolute, but an 


' effe tual conveyance If a man be bound to ſurrender a 2 to 
e 


the uſe of A and his heirs, on conſideration of money; if he ſurren- 
ders into the tenant's hands, he muſt get it preſented, for it muſt be an 
effeQual ſurrender : as if a man be bound to make a ſeoffment to me 
upon requeſt, if I requeſt him to make a deed of feoftment, with letter 
* to B. to make livery to me, and he doth fo; this is a good 
inception ; yet if livery be not made, it is a forfeiture of the condition, 
Rell. Mr. 425. 5 Vin. 133. 

If one of the parties covenants to aſſure lands, and the other, in 
conſideration of the ſame covenant performed, covenants to pay a ſum 
of money, he is not obliged to pay the money until the lands are af. 
ſured. 2 Saund 156, But otherwiſe it is, if the covenant had been in 


. conſideration of the covenant to be performed. id. and Brocas's Caſe, 


3 Lon. Caſe 290. | 

If a man makes a ſeoffment to the uſe of A. for life, remainder to B. 
ſor life, remainder fo C. in fee; if A. refaſes, B. thall take the eſtate 
preſently, becauſe it is a tranſmutation of eſtate. But in covenant to 
raiſe uſes, the conſideration which raiſes every ſeveral uſe is alſo ſeve- 
ral, and all the nſes grow out of the covenantor's eſtate : and therefore 
if A. refuſes, the next in remainder ſhall not take preſently, but the 
covenantor ſhall retain it. Co. 154. 

On a covenant or agreement for the purchaſe of lands, the vendor 
ſtands as a truſtee for the purchaſer, till the conveyance is executed. 
3 Chan. Rep. 5. 

And where a bad title was ſold with covenant for further aſſurance, 


and afterwards the vendee purchaſed a good title, and was decreed to - ' 


confirm, c. See 2 Chan. Ca. 212. 

One in conſideration of marriage ſettles lands upon himſelf for life, 
remainder to his intended wife for life, remainder to the heirs of his 
body on his wiſe to be begotten, remainder to his own right heirs; and 
in the deed of ſettlement there is a covenant with the truſtees, from 
the intended huſband, for himſelf and his heirs, that he will not diſ- 
continue, dock or ſuffer a recovery to bar the limitations in the ſettle- 
ment, but that the iſſue of the marriage ſhall enjoy and hold the pre- 
miſes purſuant to the ſaid limitation. The marriage took effect, and 
they have iſſue a daughter, who marries the plaintiff, and to whom her 
ſather. who made the ſettlement and covenant, gave a conſiderable 
portion. The ſather afterwards ſuffers a recovery to the uſe of himſelf 
and his heirs, and then deviſes the land in truſt for his ſaid daughter for 
life, remainder to her hrſt, c ſon in tail-male; and if the daughter 
ſurvived the huſband, to the daughter in ſee; but if the daughter 
ſhould die firſt, then the remainder over; and dies. Huſband and wiſe 
bring a bill for ſpecific performance of the covenant, and it was held 
that A. being a tenant in tail, and as ſuch having a power to ſuffer a 
recovery, the lands deviſed ſhall not be affected, though the covenant 
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was good to bind the afſers ; and ſuch covenant being at firſt accepted, 
equity ought not to vary or alter it. Will. 104. 461. 

By agreement between the ap rf and the teſtator of the defen- 
dant, a parcel of Jand was to be ſold for four hundred pounds, but if 
ir did not ariſe to ſo much, then they covenanted with each other to 
repay proportionably to the abatement; and the defendants teſtator 
covenants for himſelf and his executors to pay his proportion to the 
plaintiff, ſo as the plaintiff gave him notice in writing by the ſpace of 
ten days, but ſaith not ſuch notice was given to his executors or admi- ff 
niſtrators. On oyer of the indenture, there was a variance between . + .=- 
the covenant (which was for notice to be given to the teſtator) and this 
declaration, by which notice is averred to be given to the executor ; and 
ſo a demurrer. Per Cur? — This is no material variance, becauſe the 
covenant runs in intereſt and charge, and ſo the executor is bound to 
pay, and therefore it is neceſſary that he ſhould have notice: but the 
declaration was nought for another reaſon z they had not declared that | 
this notice was given in writing, and that be gave notice ſecundum for- 'F 
mam E effetum conditionis, which was not . 2 Med. 268; 1 

In conſideration the plaintiff had promiſed to pay the defendant ſe- 0 draughte 
ven hundred pounds for the reverſion of a manor, the defendant co- made. 
venanted to ſeal the inftrument for the aſſurance of it with warranty, 

Sc. according to the draughts between them before agreed; and though 
the defendant "tendered to him the firſt of March, the inſtruments * 
written ſecundum trafationes pr ad, and the third of March requeſted 
him to ſeal them, yet he bad not ſealed them, nor conveyed the rever- 
ſion of the manor. Aſter verdict pro Quer, moved in arreſt of judg- 
ment : 

1. That he ought to ſhew the inſtruments to the court, that they 
might judge of them ; to which it was anſwered and reſolved, the in- 
ſtruments were agreed before, and therefore he need not ſhew them = 


to the court. 


2. He doth not ſhew that he tendered him wax, pen, ink, &c. as he 
ought ; to which it was anſwered and reſolved, there needs no tender, 
for the defendant had taken upon him to do it. 
3- The requeſt is not well made, being at another time, not when 
the tender was; but it was reſolved the tender after the requeſt was 
the better ; for ſo he had time to read them and conſider them. 
And by Windham juſtice — Where conveyances are before agreed, and 
to be ſealed according to the agreement, ſo that there is not any need 
of counſel, the defendant is to do it at his peril; and where one is to 
nt a reverſion, he had time to do it at any time during his life, if it 
lo long continues a reverſion, if he be not haſtened by requeſt. Here 
is a requeſt, and the conveyance being agreed, no tender need to be; 
but if one be to ſeal a conveyance — „there the counſel of the 
purchaſer js intended to draw them, and then the purchaſer ought to 
tender them. Lev 44. Keb. 122. To make 
One covenants, that before ſuch a day he would make ſufficient eftate 8 
of lands to ſuch value to the plaintiff for life; the defendant pleads he 128 
made an eſtate in lands of ſuch a value, c. he muſt ſhew what eſtate 
was adviſed, and what land, that ſo there be an iſſue. 28 H 8.16. a 
One is bound to aſſure twenty acres of land; the acres ſhall be ac- Of ſuch a * 
tounted according to the * of the country where the lands lie, quantity. 


— „ has a — 6 W. A _ —"— 
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To ſuch per- 
ſon. tee ſhall name, and after he aſſures this to the covenantee himſelf; this 


and not according to the meaſure limited in the ſtatute. Cro. Elix. 665. 
If a covenant be to aſſure certain lands to ſuch perſons as the covenan- 


is a good performance of the covenant, though it be not alledged that 
he named himſelf, for this acceptance is a nomination of himſelſ. M. 
13 Tac. Houſy and Wild. 


Uſual cove= Condition of a bond was, that if the plaintiff ſhall ſeal the defendant 
3 a good and ſufficient conveyance in the law of bis lands in Jamaica, with 
. uſual covenants, as by the defend iints counſel ſhall be adviſed, then if the 


defendant ſhall thereupon pay, &c. Aſter oyer of the condition, the de- 
fendant pleads, that Mr. a counſellor at law, did adviſe a deed of 
bargain and ſale from the plaintiff to the defendant, with the uſual co. 

venants, of all his lands in Jamaica, and tendered the conveyance to 
the plaintiff, who reſuſed to ſeal the fame. Plaintiff demurs. 

1. Becauſe the defendant had not ſhewed the conveyance, and an 
affirmative plea ought to be particular: as to plead generally exonera- 
wit, is not good; but it muſt be ſhewed how, Cre. Tac 165. 359. 363. 
Sid. 106. Cro. Car. 383. 2 lem. 214. 

2 The matter of the Condition conſiſts of law, and both ought to 
be ſet out. The preparing of the deed is matter of fact, and the rea- 
ſonableneſs and validity thereof is matter in law, and the court muſt 
judge of it. A | 

3. The plea 1s, that the indenture had the uſual covenants, but doth 
not ſet them forth. 

But. Per Car — The plea is good; for if the defendant had fer 
forth the whole deed verbatim, yet becauſe the lands are in Jamaica, | 
and the covenants are intended ſuch as are uſual there, the court can- 
not judge of them, but they muſt be tried by the jury, he hath ſet forth, } 
the conveyance was by deed of bargain and ſale, which is well enough; | 
and ſo if it had been by grants, for lands in Jamaica paſs by grant, ad 
and need no livery and ſeiſin. If any covenants were unreaſonable and 
not uſual, they are io be ſhewed on the other ſide. Judgment pro de- 
fendant. 2 Mod. 230, 240. 

Such aff; One covenants te make ſuch aſſurance as the plaintiff's counſel ſhall ad- 
uch aſſur- _ d, - 
anceaszran- Viſe, and he pleads Gao of covenants, he cannot aſterwarG 
tee or his ſay, concilium nov dedit adviſamentum. Cro Eliz. 822. i 
counſel ſhall If | am bound to make you ſuch aſſurance as J. S. ſball deviſe, Ian 
adrite bonnd at my peril to procure notice; but if I am bounden to make 
ſuch aſſurance as your counſel ſhall deviſe, there notice ought to be gi 
en me. Leon. 105. | 

If a man covenants 7 make ſuch reaſonable aſſurance as counſel ſoa! 
adwvize; uſual covenants may be put in: for the covenant ſhould be 
fo underiood ; but there muſt not be a warranty in it. Mod. Rep. 67 

A covenant to make ſuch afjurance as ſbull be reaſonably deviſed, mult 
be of ſuch aſſurance as differs not from the bargain. Hob, 275. 

In a declaration on a covenant to mate ſuch goo and lawful eſtate and 
afſurance in the lazv, as by the plaintiff*s counſel learned in the law ſba! 

e adviſed. Plaintiff ſays, _— S. was of his learned counſel, ard 
adviſed ſueh a conveyance, and that the plaintiff gave notice to the 
deſencant of the advice, and requeſted him to perform : whether this 
advice of counſel ought to be given to the man who was to make the 

Conveyance, 


& * 
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conveyance, or to himfor whom it was to be mace ; and adjudged thar 
it muſt be given to him for whom the conveyance is to be made, and he 
is to give notice thereof to the party who is to make it. 

If a covenant be to make ſuch aſſurance to the covenantee as the co- 
venantee ſhall adyiſe, and after the covenantee deviſes an indenture, 
and tenders it to him, and he requires time to ſhew it ro his counſel to 
ad: iſe with, which the other denies to him, yet if he ſeals it not pre- 
ſently, the condition is broken. 2 Co. 3. 

A. covenants with B. to make ſuch reaſonable aſſurance to B. in fee of 
uch land, reſerving to A. and his heirs twenty pounds rent per annum as | 
counſel ſhall adviſe ; and after B. tenders to A. a deed-pall, by which 
A. ſhall enfeoff B. of land in fee, reſerving the ſaid rent to A. in fee: f 
this is not any ſuch reaſonable aſſurance to bind A to ſeal it, for this is 
a rent-ſeck, and the deed belongs to the feoffee z and then A. without 
the deed, cannot have any remedy for the rent ; it ought to have been 
a feoffment by indenture, rendering rent. Roll. Abr. 423, 5 Vin. 

131. 

If one be bound to make a man a ſure, ſufficient and lawful eflate in 
certain lands by advice of J. D. if he makes an eſtate to him according 
to the advice of J. D. be it ſufficient or not, lawful or not lawful, yet 
he is excuſed of the obligation. 5 Ca. 23. 6. 

A leaſe was made for ile by B. and F. and the covenant was, that | | 
he ſhould make ſuch reaſonable aſſurance as the counſel of the leſſee i 
ſhould adviſe. The counſel adviſed a fine with warranty by B. and F. | 
with warranty againſt the huſband and his heirs; it was moved it was 
not a reaſonable aſſurance, becauſe the warranty did not reach to o- 
ther land; but the court over-ruled it, and ſaid, it is the ordinary 
courſe in every fine to have a warranty, and the party may rebut the 
warranty. Godb. 435. 7 

* to —— ſuch land by reaſonable aſſurance, as by the — 11g 
plaintiff ſhall be adviſed and required; who deviſed and required an 
1ndenture of feoffment, with covenant to ſave and diſcharge him of all 
incumbrances made by the defendant, and for further aſſurance, and 
for not ſealing this aſſurance, the action is brought. Per Cur'”——On: 
demurrer to the declaration, though theſe covenants are ordinary and 
reaſonable, yet the agreement not Rn to make it. with reaſonable co- 
venants, but only reaſonable aſſurance, he is not bound to ſeal it ; for 
it is not any part of the aſſurance, and an aſſurance may be without 
covenants. Cro. Fac. 571. T. Raym. 190. & Sid. 467. Quære. 

Articles of agreement, whereby the plaintiff covenanted 4% make an 
aſſurance by a day of lands, as the counſel of the defendant ſball adviſe, 
and on der feing thereof the defendant is to pay three hundred pounds, and | 
three hundred pounds at a day after. The defendant pleads, the plaintiff | 
had not at the time of the covenant, or after, any right or eſtate. i 

Plaintiff demurs. Per Twiſden—— He may demur ; for though the 
' phintiff has no eſtate, yet if he be required to convey, and doth not 
then do it by the time, the covenant is broken; for the eſtate of the 
covenantor may be in truſt. Sed Cur" contra. This is good in action by 
the defendant for non- aſſurance; but here the action is for the money, 
and fo the defendant hath election to plead as here, or that he tender- 
cd ſpecial conveyance by advice, and the plaintiff refuſed ; and the 
maniſeſt intent of the parties is not to pay any money but upon aſſur- 
ance, Keb. 734. 756. | 
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Covenant to make ſuch aſſurance as counſel ſball deviſe ; they ſay, they 
tendered a leaſe 2 deviſed by counſel, and ſet it forth hw 
the uſual covenants, and with a warranty : uſual covenants may be 
put in, but not a warranty. Med. 67, Vide 2 Keb. 685. T. Run. 
190. 425 
* venant to make ſuch 1232 as counſel of, &c. Pape: deviſe ; and 
the defendant by advice of countel demands a releaſe with warranty. 
Per Cur'—This is not any aſſurance, but a means to recover in value, 
Leon. 1 30. ter 8 
If A. covenants to make ſuch aſſurance for the payment of ane hundred 
pounds to B. as his counſel ſhall deviſe, and his counſel deviſes that 4. 
ſhall make an obligation of one thouſand pounds for the payment of 
one hundred pounds, he ought to perform it; aliter if the covenant 
had been to make ſuch reaſonable aſſurance. Noll. Abr. 423. 5 Vin. 
131. 
ot man covenants o make ſuch aſſurance as the counſel 2 other ſpall 
deviſe; and the counſel adviſeth that he ſhall bound in a 
certain obligation that the other ſhall occupy the lands peaceably; 


he is not bound to perform it, for this is not any aſſurance within the 


intent of the covenant. Per Cur— But if a man be bound to do ſuch 
acts for the aſſurance of the manor of B. as the counſel for the other 
ſhall deviſe, and the counſel deviſeth that he ſhall make an obligation 
or ſtatute that the other ſhall enjoy it, he ought to perform it, other- 
wiſe he hath broken his covenant. OTTER 
If a man covenants to make ſuch aſſurance as the counſel of the covenan- 
tee ſhall deviſe of an annuity ! thirty pounds, and of two bundred pounds 
in monies ; and the counſel deviſeth that he ſhall make an obligation, 
by which he ſhall oblige himſelf, his heirs and executors, to pay to the 
other the annuity, — alſo two hundred pounds at certain days; be 


is not bound to perform it, for this obligation is not any aſſurance of 


the annuity. | 

A covenant is, to make to the covenantee or his aſſigns as good a leaſe as 
counſel may adviſe ; and that after the obligee comes to the obligor, and 
appoints him to make a leaſe to J. S. he ought to do it, altbough no 
counſel adviſeth it but the obligee himſelf; for by the words it is not 
neceſſary to have the advice of counſel, but only that the leaſe may be 
made ſo good as counſel may adviſe, | 

If the condition or covenant be /o make ſuch aſſurance in law of cer- 
tain lands to the covenantee or obligee, as by the counſel of the covenantee, 
upon requeſt made, ſball be adviſed ; and after J. S. was of counſel of the 
covenantee, and gives his advice to the covenantee, that the covenan- 
tor ſhall make a certain aſſurance ; and the covenantee gives notice to 
the covenantor of the ſaid advice, and requires him to perform it : he 
ought to perform it, for it is more convenient that the counſel ſhall give 
the advice to the covenantee than the covenantor ; for that the cove- 
nantor doth not know whether he be of counſel in this matter, ſor he 
may be of counſel in one thing, and not in another. 5 Co. 51. 6. 

If the condition or covenant is to make aſſurance to the obligee or 
covenantee as the obligee or covenantee ſhall deviſe, and after the co- 
venantee deviſeth an indenture, and tenders this to him, and he re- 
quires time to ſhew it to his counſel, he muſt ſeal it preſently, for the 


' covenant is peremptory. And. 122. Caſe 117. Roll. Ar. 424. 5 /in. 


122. 2 Co. 3 ä 
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ſecurity for the payment of one hundred pounds per annum rent for it, 


| Defendant covenanted ts ſeal ſuch a conveyance of an eftate as counſel | 


ns lid 


ud adviſe ; and the breach aſſigned was, that the defendant did not 


ſeal ſuch conveyance as his counſel adviſed ; whereas the plaintiff 
ought to have ſaid, that his counſel adviſed ſuch conveyance, and the 
defendant refuſed to ſeal it; and after verdit upon non eff fatum, 
Pollexfen, pro guer It ſhall be intended the covenantor's and not the 

laintiff's counſel, becauſe the covenantee hath one of the deeds which 


made the title, and ſo cannot adviſe any conveyance. Holt, contra 


It is a vain conſtruction to ſay, that the counſel ſhall be intended to be 
the defendant's counſel ; ſurely they will be ruled by the defendant, 


and then the plaintiff will be in a bad condition. And he cited | 


5 Co. 19, 20, Roſe ꝛvell Caſe ; and Allen and Wedgwood, Bridgman's 
Reports. But judgment was given, that the defendant who had the 
deeds, ought to have produced his title to the counſel, and to have 


given notice thereof to the plaintiff. Hayward and Gee, Paſch. 4 Fac. 


"FT + Ce | 


A covenant to make an aſſignment according to an agreement be- 
tween him and the defendant, and as counſel thould adviſe, (and ſays 


not what _— an action was brought for non- performance, and 


moved that the plaintiff's counſel ſhould give the advice, becauſe he is 
the perſon intereſted. Anſwered, That the defendant had alſo an in- 
tereſt ; for it is an advantage to him to make the aſſignment for the ſa- 
ving of his covenant. But it had been otherwiſe, had it been to make 
ſuch conveyance as counſel thould adviſe; for that the perſon to whom 
the covenant is made may chuſe whether he will have a feoffment, re- 
leaſe or confirmation ; and then the counſel ſhall adviſe what ſort of 
conveyance is proper. But here it is to make ſuch aſſignment as the 


parties had agreed upon. 3 Mod. 191, 192. | 


In action of covenant, which was to make an aſſignment to the plain- 
tiff according to an agreement made between him and the defendant, as 
counſel ſhould adviſe. The queſtion was, If the plaintiff's or defend- 
ant's counſel ſhall give the advice? It ſeems his counſel ſhall adviſe 
to whom the covenant is to be made. Bulſi. 160. 

A covenant to make ſuch eftate to the plaintiff as bis counſel ſhall ad- 
viſe ; and faith, Concilium non dedit adviſamentum it was a Quære, 
whether he ought to ſay, concilium nullym dedit adviſamentim ; but 
now It 1s ſettled a good plea, 11 H. 5. 23. a. 6 H. 7. 4. and he needs 
not 3 what perſons were of his counſel, and that they gave no 
advice, ſor the plea is in the negative: but if he pleads his counſel gave 
to him ſuch advice, he ought to plead what perſons were of his coun- 


Who be 
counſel to 
adviſe, 


ſe]; then the replication was, that F. W. was of the plaintiff's coun- 
ſel, and no more; and he gave ſuch advice, Cc. which adviſement 
the plaintiff notified to the defendant: iſſue on the advice. 6 Hen. 7. 


4. 

The defendant covenanted, that whereas the King had granted the 
Office of e 2g to the Duke of Lenox, who had made the plain- 
tiff his depnty for ſeven years, of all places except Colcheſter, ; that 
the deſen. ant covenanted with them, whereas the ſaid Duke had made 
a deputation of that office in Colcheſter for two years, he would pro- 
cure a depuration to them for ſeven years, in the ſame manner as Ever- 
den had it, proviſo that they, upon the making thereof, ſhould give 


and 


To give ſe - 
curity upon 


office to 
ſo much 
yearly „ 
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and performance of covenants; and they alledged that they were al. 
ways ready to give n the rent, and the defendant had not 
procured the deputation. Defendant demurs ; 1. Becauſe they do not 
alledge performance of the promiſe, but only a readineſs io have giy. 
en ſecurity : ſed non allocar'; for they need not give ſecurity till depu- 
tation made, and the non-performance of the promiſe ought to come 
on the other part. 2. Becauſe it is not ſhewed that they required a 
depuration to be made, and the quality how the other was made; nor 
in faclo that there was any deputation made to Everden. Sed non all- 
cat; for the covenants mention that there was a deputation, and he is 
eſtopped to ſay to the contrary ; and at his peril he ought to procure 
ſuch a one to the plaintiff as the other was, and that the defendant 
ought to procure it immediately after the two years expired, that the 

laintiff might not loſe the profits thereof after they were due. ;. 
— they ſhewed not the breach according to the uſual form. E. 
fic non tenuit conventionem in hoc, c. Sed per Cur'———There being a 
breach thereof ſufficiently alledged, they need not make a repetition. 
(ro Fac 297. | | 

In covenant to convey land to make and ſuffer, &c, all and every ſuch 

reaſonable act and as, thing and things, whatſoever they be, for the grad 
and lawful aſſuring and ſure making of the manor of F. to J. S. and his 
heirs, &c, and the breach aſſigned was, that he requeſted the defend- | 
ant, quod ipſe conveyaret & aſſuraret manerium de S. to J. S. Cc. It is 
{1ufficiently aſſigned ; for the defendant ought 10 have done this upon 
requeſt by ſeoffment, or ſome kind of 3 and if after the 
plaintiff requeſted a fine, the defendant ought to acknowledge it alſo, 
and ſo upon every ſeveral requeſt ; but he is not bound to give any 0- 
bligation or recognizance, which is collateral ſecurity. Ye 
Mow 652. Brownl. 84. | | | 
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Whereas B. per another indenture had aſſigned to C. a meſſuage, c. = 
| Now this indenture witnefleth, that R. covenants that he or his brother 
would deliver to C. or in his abſence to E. at his ſhop, a tarrier of the Wn 


premiſes, and of the verity of this, ad optimam corum peritiam, upon 
requeſt made to them by C. would take their oath before a maſter. of | 
the Chancery, and alſo would deliver to one V. ſaſely to be kept to 
the uſe of the ſaid B. and C the original demiſe whereof he then had | 
copy, Cc. Though in this caſe they are not bound to make oath with- 
out.requeſt, yet they are to deliver the original demiſe. ſans requeſt, 
for the requeſt refers not to this, but the firit, as appears by the requeſt 
among the covenants, and not in the beginning or end. 2 Roll. Abr. 250. 

I”. covenants for himſelf, his heirs, executors, adminiſtrators and 
aſſigns, within ſeven years, upon requeſt, to convey to the plaintiff, a com- 
bold efiate ; I, dies: a requeſt muſt be made to his executors ; though 
WT. was ſeiſed in ſee, the executors are bound to ſee it done. 254 153, 

Covenant o make a leaſe of ſo many rooms upon requeſt, and the cove- 
nantor proſtrated part; the plaintiff did not aver in his count, that he 
requeſted the defendant to make him a leaſe ; but it ſeems not to be 
peceſſary the de ſendant having diſabled himſelf by the proſtration of 
the Euidir gs. Lt, zog. 

if 1. covenants with B. upon reaſonable requeſt to him made by . 
to ſurrender certain land and all his intereſt in it to B. and alſo to per- 
mit B. w take the profits of the land; in this caſe the requeſt doth not 


© 


* 
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o to the taking of the profits, but only to the ſurrender ; ſo that he 
* bound to ſuffer him to take the profits without requeſt, although 
there is but one word that goes to the whole. 2 Roll. Abr. 248, 249. 
16 Vin. 203. 205. i 1 
The condition was, to make aſſurance of certain lands to the obli- 
gee before the tenth of March 1) Elix. and if it fortunes that the obli- 
ee refuſes to accept the aſſurance, and ſhall make requeſt to have one 
hundred pounds in ſatisſaction of it; then, if upon ſuch requeſt with- 
n five months after he pr the one hundred pounds, that then, Oe. 
t 


and at the day he refuſed the aſſurance; and afterwards, 27 Eliz. he 


maketh requeſt to have the one hundred pounds. The queſtion was, 


upon demurrer, whether this requeſt was ſufficient for the time? Per 
Cur ——A requeſt at any time during his life is good, and is not re- 
ſtrained to make it at or before the day the aſſurance was to be made. 
Judgment pro Quer. Cro. Car. 136. Leon. 185. | | 
Covenant or condition before Michaelmas to make, acknowledge and 
ſuffer, Ec. all and every ſuch reaſonable acts and things, whatloever 
they be, for the lawful aſſuring, ſure-making, of the manor of D. to 
J. S. and his heirs. Defendant pleads, that before Michaelmas the 
plaintiff rationabilit' non requifivit le defendant ad faciend, &c. aligua 


rationabilia atum & acta gue forent pro hona & legitima aſſurancia of a 


manor, Plaintiff replies, quod ſuch a day before Michaelmas, he re- 
queſted the defendant quod ipſe conveyaret & aſſuraret manerium de D. 
to J. S. ſecundum tenorem conditionis (conventionis) præd'. Found pro 
Que. Moved in arreſt, that no ſufficient breach was found, for the 
plaintiff ought to have required an aſſurance in certain, vis. ſeoffment, 
fine, fc. The condition being ſpecial, all and every act, c. ſed non 
allocatur ; the iſſue is good, and the condition is broken; for by the 
condition the defendant is to do all and every act whatſoever ; ſo that 
if the plaintiff requeſt a fine, Ic. then of Gag the plaintiff requeſted 
to convey the manor in generality, the defendant ought at his peril to 


WE do it by ſome kind of aſſurance; and if he makes a feoffment, yet if 


after the plaintiff requeſt a fine, Ec. he muſt do it. Telv. 44. Brownl. 
84. Moor 68 2. 

An aſſurance ought to be drawn according to the covenant ; it was 
agreed, 22 fan. 28 Elia. That the defendant ſhould make an indenture 
of bargain and ſale of all the lands which the defendant then had in Yar- 
mouth, and on the 14 Sept. 29 Eliz. the appt þ tendered to the defendant 
an indeniure of bargain and ſale of all the landi which he then had in Ta- 
mouth, hubend to him and his heirs, ſecundum conclufionem & agreamen- 
tum pred; which the defendant refuſed to ſeal. The indenture of 
bargain and ſale is not warranted by the agreement, becauſe it may be 
he had other lands on the 14th of Sept. 39 Eliz. than he had at the 
tune of the r ſo needs not to ſeal it, though in truth he had 
not any more lands j though Popham ſaid he had more lands: he ought 
to have ſhewed it. Cyo. Eliz. 660. | 

If the afſurance drawn agrees in ſubſtance with the covenants, tho 


— ry in words, it is not material; as if it were covenanted to aſ- 
urea 


it is good, Bid. | | 
If A. leaſes to B. for twenty-one years, and covenants at any tim? du- 


ing the life of B. upon ſurrender of the old leaſe, to make a new leaſe = | 
the 


is lands in D. and the aſſurance is drawn by particular names, 


Tender. 


Firſt Act. 


Mere nd 
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the refidue of the term, and after A. leaſes to a ſtranger : though B. by the 
words of the indenture ought to do the firſt act, vis. make a ſurren. 
der, yet becauſe A. has difabled himſelf to make a new leaſe, B. ſhalj 
not be obliged to ſurrender his old leaſe without poſſibility of a new 
ns. but may bring covenant without making any ſurrender. f 

, ZO, 31. | 

So if a man covenants to enfeoff J. S. upon requeſt, and aſter enſeoffi 
another, J. S. may have covenant without requeſt. 5 C. 21. a. 

A covenantor covenanted with the covenantee, that he, at the coſts 
of the covenantee, would aſſure ſuch lands to him before ſuch a day; the 
covenantor ought to do the firſt act, vi. to give notice what aſſurance 
he will make, ſo as the other may know what coſts he is to tender; aliter 
if he covenants to make ſome certain aſſurance, as fine, feoffment, . 
Cro. Eliz. 517 Oren 157. Moor 157. 5 Co. 22. And it is all one 
when the covenant is general, and when it is particular; as to make 2 
feoffment, the covenantor ought to do the firſt act there, if he will 
have it by parol or indenture. : ; 

One covenants to make an eſtate in fee at the cofts of the covenantee ; the 
covenantor is to do the firſt act, vis to let him know what conveyance 
he will make : ſo Twiford and Buckley's caſe, upon an indenture of 


covenants, wherein one of the parties did covenant to make a Jeaſe for | 
the life of the covenantee, and for two other lives as he ſhould name, 


and the covenantor was to give poſſeſſion. The breach aſſigned was, 
that the defendant had not made livery and ſeiſin; and upon perfor. 
mance pretended, the plaintiff did demur ; and upon great debate it 
was reſolved, that the covenant was not broken ; F 


name the lives. 2 Mod. 75. 


or that the plaintiff | 
had not done that which was firit to be performed on his part, vi. 10 | 


Covenant or ſtatute with deſeaſance, to make ſuch good afſurance of an 


houſe to W. Twith ſuch covenants which be ſhould accept and fignify under = 


his hand to be reaſonable, or ſhould pay to him before the firſt of Auguft | 2 


three hundred and fifty pounds. He ſurmiſeth he was always ready to | 
4˙ that the ſaid V. had not ſignified what al- | 


ſurance he would accept, nor required any. Per Cur'—He is not bound | 


make the aſſurance, an 


to deviſe any aſſurance or eſtate ; but it is in his election to accept an 
eſtate tendered, or the money, and there cannot be an acceptance but 
where there 1s a tender on the other party, and therefore the other par- 
ty ought to have deviſed the eſtate and procured V to accept thereof, 
otherwiſe he ought to pay the money. Cro. Eliz. 718. 

A condition or covenant % make a ſufficient leaſe to the oblinee or cove- 
nantte lefore ſuch a day, the ſame to be made at the coſts of the obligee: 
it is 7 good plea, that the plaintiff did not tender the coſts to him; 
and if then. that he was ready. Moor, pl. 72. 

If the aſſurances are to be made at the coſts of him to whom they ought 
tn he made, he may require the aſſurance to be made by parcels ; alter 
when the covenantor is to be at the charges: yet there, if the party 
require: an aſſurance of parcel, the covenantor muſt do it; but then 
he is diſcharged from making any aſſurance of that which remains. 
Cro. Flig. 681. 

When | am obliged, that J. S. who is a ſtranger, ſhall levy a fine to 
the obligee, the obligee is bound 10 ſue forth a writ of covenant ; for 


it is no reaſon to compel the obligor, who is a ſtranger to the eſtate that 
's | paſſeth 


* 
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-affeth by a fine, to ſue a writ of covenant ; but if I am obliged to 
"6; S. ſhall levy a fine to J. N. in ſuch caſe the fine ought to 
levied at my peril; though J. N. will not ſue a writ of covenant, 
Winch 29. 8 4 

If . — to levy a ſine of lands, he is not bound 
thereby to go before commiſſioners by dedimus. Stile Fracf. Reg. 75. 

A. covenants, at the cofts of B. to aſſure him ſuch lands before ſuch 
a day; the day was paſt, and no aſſurance tendered by the covenantor, 
nor coſts by the covenantee: the covenantor is to make the aſſurance, 


therefore he ought to notify his readineſs to do it, and what he will do, 
ſo as the other may know what coſt to tender : but if he had covenanted 
to make ſome certain aſſurance, as fine, feoffment, recovery, Ic. aliter. 


notify to the coyenantee what eſtate he will make, ſo that the cove- 

nantee may know what ſum to tender, and it is all one whether the 

covenant is general or particular, as to make a feoffment. Moor 457. 
Co. 22. b. . 

, A covenant was, that the covenantor would make ſuch aſſurance be- 

fore ſuch a day to the covenantee, at the covenantee's charge (but there 


and then the obligee is to provide the coſts for it. Moor 454. 


Thirdly, To ſave harmleſs and indennified. 


A man ſold his land, and covenants to ſave the wendee harmleſs on 
eee It was ſaid, if the land be extended by force of the ſtatute 
eeſore the requeſt, the covenant is not broken, for that now the cove- 
ant is become impoſſible by the negligence of the covenantee himſelf, 

oor. 67. : 

A covenant was, that the covenantee, his heirs and ſigns, ſhall and may 
lawfully enjoy and hold a meſſuage ; &c. without the let, &c. of the cove- 
nantor or his heirs, or of every other perſon diſcharged, or upon reaſonable 
requeſt, ſaved harmleſ; by the ſaid covenantor from all former gifts. De- 
tendant pleads, no requeſt was made to ſave him harmleſs. 1 —.— 
pro Quer: becauſe. the defendant hath not anſwered to all the cove- 
nants, vis. to the enjoying of the lands ; for there were two covenants, 
the enjoying and ſavin hore Moor 591. pl. 797. 

covenant was, whereas J. F. claimed to have a leaſe for years of 
the manor of Dale, made to bim by W. that the defendant would keep with 
out damage from all claim and intereſt to be challenged by J. F. de tempore 
in tempus, during the years, &c. The defendant pleaded, that after 


was not damnified ratione dimiffionis the plea is good; for if he were 
not damnified ratione dimiſſionis, then he was not damnified by reaſon 
of any claim or intereſt. 3 Lev. 118. | 

Covenant was brought upon indenture of leaſe for nine years, dated 
1 June, 16 Car 2. which was to ſave the plaintiff harmleſs of all evic- 
ien during the term; and the breach aſſigned was eviction, 26 — 
16 Car. 2. Deſendant pleads, that the ſaid deed was primo deliberat' 


I July, 


and that he _ be what he pleaſeth, by fine, feoffment, Wc. and 
t 


Cro. Eliz. 517. fl. 42. The covenantor ought to do the firſt act, vis. 


was no requeſt mentioned in the covenant on either part :) here the 
obligor hath his election of what manner of aſſurance he will make, 


the making of the obligation, until the action brought, the plaintiff. 
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1 July, 17 Car. 2. which was after the breach aſſigned ; py” pad 


further, that the plaintiff was not ejected after delivery of the deed ; 
upon which the plaintiff demurs. Et per Cur'— Theſe words during the 
term in computation, and not only from the time of the delivery of 
the deed, when it commenceth in point of intereſt ; and ſo judgment 
given for the plaintiff. Sid. 374. Cro. Fac. 263. 

Covenant v ſave harmleſs and indemnify the plaintiff and bis lands in 
Sale from an annual rent of ſuch a leaſe during the ſaid term, Defendant 
pleads, quod a tempore confetion” ſc rip” prod” hujcuſ; exoneravit & con- 
ſervavit the piaintiff and all his ſaid lands from the faid rent; et hec, 


Ec. plaintiff demurs, he ought to ſhew quomods exoneravit, it being a 


plea in the affirmative; had he pleaded non damnificat, it had been 
good. Cro. Fac. 634. 

In debt on bond 4 ſave harmleſs from lawful eviction; dower being 
recovered after bar by fine and non-claim, without exception to it, 
which might have been taken. it was held no lawful eviction, and ſo 
the defendant found not guilty, for the plaintiff muſt ſufficiently intitle 
himſelf. Keb. 379. 

Covenant to ſave harmleſs from ſuits and lawful ewictiont. Defey- 
dant pleads performance. Plaintiff replies, that J. S. took out a writ 
of hab” fac” poſſeſſion. out of , R. ae hito modo execut' ; and by virtue 
thereof entered on the poſſeſſion of the plaintiff, and did expel and 
amove him. Defendant demurs ; judgment ro defendant. Debit» 


modo is not ſufficient, without * particulars: contra in the ſpi- 


ritual court; as in debt for rent, to ſay A. did demand debito modo, it 
is ill; the hat? ſuc poſſeſſion? doth always recite the term of the judg- 
ment, and that muſt at leaſt be ſhewed, but not the title of him that 


evicted. Per Windham, 1 Keb. 379. 413. Lev. 83, 


In conſideration of a promiſe of ſeven pounds per ann for five years, 
the defendant promiſed to ſave harmleſs againſt all; but P. the plaintiff 
ſhewed, that one M. entered : here is no leaſe, as there was in the 


| caſes of Brocham and Cham., and Gotier's Caſe, Dyer 328. Hob. 35. 


And ſo no lawful title of entry need to be ſhewed, the debate not be- 
ing cor the title, but only concerning the occupation. 3 Keb. 
. 2 Lev. 194. 
7 a- man 44 into a bond with another for his debt, with condi- 
tion to pay money at a day, and the principal e to diſcharge and 
fave him harmleſs from the ſaid obligation, and after he does not pay the 
money at the day, by which the bond is forfeited, and the ſurety to 
avoid ſuit pays the money: he may have an action on the caſe againſt 
the principal, for the aſſumpſit is broke; and the court ſaid it is a 3 
caſe by reaſon of the word diſcharge. H. 14 Jac. B. R. Roll. Abr. 
433. 5Vin. 173. But, | 3 i 
if a leſſee of a term, rendering rent, aſſigns it to B. and B. covenants 
to keep A. without damage of all rents fours 1 to the leſſor, and after B. 
lets parcel of the land to A. and after the hay of A, is there diſtrained 


for rent in arrear, yet the covenant is not broken, for that the diſtreſs - 


for the hay is unlawful, and a treſſpaſs, and the ſufferance of the rent 
to be in arrear without actual damages, is no breach of the covenant. 
Rol. Ir 433. | 


If A. and B;. are bound in an obligation to perform certain covenants - 


contained in an indenture, whereof one is to pay certain monies, and C 
cove 
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covenants with A. and B. to ſave them harmleſs of all things contained in 
the ſaid indenture, and after the money 1s not paid according to the in- 
denture, whereby the obligation is forfeited ; yet it ſeems C. is not 
bound to ſave them harmleſs from the bond, for it is a thing collateral 
to the indenture. Mic 5 Fac. Scot and Pope v. Griffin. | 
Condition of a bond, reciting, that whereas the plaintiff and one H. 
were bound in another bond for performance of covenants : if the ſaid 


H. ſhould perform the covenants in that indenture, and ſhould ſave 


the plaintiff harmleſs of the ſaid bond, then, &c. The defendant on oyer | 


of the condition pleaded, that H. had performed the covenants in that 
indenture, and that he had ſaved the plaintiff harmleſs of that bond, 
Upon a general demurrer, the plea is ill in ſubſtance, both becauſe the 
covenants in the indenture were not ſet forth, and Tome of them 
might be in the negative, &c. and alſo becauſe he hath not ſhewed 
how he ſaved the plaintiff harmleſs. Allen 72. | 


The plaintiff declared that the defendant let him ſuch land, and co- | 


venanted to ſave him harmleſs againſt all ſuits, evifions and expulſions, 
Defendant pleads, J. S. ouſted him by an hab' fac poſſeſſion”. Plaintiff 
demurs: the plea is ill for two cauſes ; Firf, Becauſe he pleads expul- 
ſion by an execution, without ſhewing any judgment: he ought to 
have ſaid, that J. S. brought ejectment, upon which taliter proceſſum 
fuit, quod conſideratum fuit, that he ſhall. recover; and upon this ſued 
an hab fac poſſeſſion”. Secondly, He ought to have ſhewed that J. S. 
had legal time before the leaſe, upon which he brought the action; for 
the covenant doth not extend but to expulſions upon eigne droit, and 
rhaps in this caſe 7 S. might recover by virtue of a leaſe made to 
im by the plaintiff himſelf. Lev. 83. 2 Keb. 379. 


Fourthly, Concerning Marriages and Portions. 


T. vin conſideration the plaintiff would marry his daughter Sarah, 
promiſed to give him as much in marriage with her as he gave in marriage 
with any of his other daughters, and a/ledged he had three daughters”, 
Alice, Anne and Sarah ; that the plaintiff married Sarah ; and that Alice 
married E. and that T. gave 1ool. and a bond of one hundred pounds 
to pay to E. fifty pounds more at three months end after his deceaſe, if 
the ſaid Alice or oy iſſue of her body, were then living; and aſſigns 
for breach, that he had on paid him forty pounds in his lifetime, and 
that he had requeſted of the defendant's executors ſixty pounds more, 
and a bond for the payment of fifty pounds, and avers that Alice had 
ſuch iſſue alive. Per Cur He ought to have averred that Sarab, 
or ſome iſſue of her body, was then alive ; but the Judges agreed not, 
whether the covenant or promiſe extends only to money given, and not 
to the bond. Cro. Car, 186. | 
In conſideration of marriage, the defendant promiſeth or covenants 
he would pay for the wedding-apparel.” Plaintiff alledgeth he mar- 
ried her, and provided for her two gowns and two petticoats, and the 
defendant had not paid ; and it was moved for error, that he ought to 
pay for one gown and one petticoar, and no more, Sed non allocatur : 

wedding apparel to be taken according to common parlance, Ec, on 
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5 . and uſed ſome time after ; the declaration is good, 
0, Car. 53. J * 

If A. — 220 with B. © whereas there is a marriage intended to be 
ſolemnized between A. and C. the daughter of B. at or before the 14th 
day of Auguſt next; and whereas the ſaid B. hath paid A. one chou- 
ſand pounds portion, Ec. the ſaid A. in conſideration thereof doth co- 
venant with B. that he within one year of the day of the marriage will 
aſſure lands to the value of four hundred pounds per annum.” Although 
the marriage be not before that day, yet the covenant muſt be per- 
formed. Trin, 1 B. R. Gregory and Lane. 1528 

Upon marriage the plaintiff covenants © to his ſon-in-law and 
daughter” twenty-pounds per ann. and upon — the queſtion 
was, if twenty-pounds by the year ſhall be intended for one year only, 
or for their lives? It ſhall be for their lives, and the maintenance ſhall 
be as laſting as the marriage; it is in lieu of a portion, and ſhall be 
taken ſtrongly againſt the covenantor. Sid. 151. Lev. 102. 

If one covenants to pay ten pounds to the covenantee at the day of the 
marriage of the covenantee, the covenantee is not bound to give notice 
to the covenantor before his marriage, at what day he will be married, 
but the covenantor ought to take notice of it at his peril, inaſmuch a 
he has taken upon him to pay it at the day. Roll. Rep. 355. 'Cro, Fac. 
404. So if it were a covenant 1 pay ſo much within a year after B. 
ſhall marry C, Rell. Ar. 463. 5 Vin. 271. 


If A. ſeiſed of lands in truſt for B. covenants with J. S. that in con- 


fiderution that be would marry bis daughter, that he himſelf would fland 
ſeiſed of the land to the uſe of J. S. for life, remainder to D. in fee ; the 
marriage takes effect. J. S. not having notice of the truſt, it ſeems that 
the eſtate ſor the life of J. S. nor the remainder of D. are not ſubjeR 
to the truſt, becauſe they come in under a valuable conſideration, viz. 
the marriage, and have not notice of the truſt. 2 Roll. Ar. 781. 

In aſſumpſit, about the communication of the marriage of the plain- 
tiff's daughter, the defendant promiſed him, that if be would baſlen the 
marriage, and have a ſon within twelve months then next following, be 
would give him 1001. He ſets forth he did haſten the marriage, and 
had a ſon within twelve months after the marriage; and a verdict pro 
| quer'; and it was moved in arreſt of judgment, that the plaintiff had 
not ſet forth he had a ſon within the time; the words then next follow- 
ine, ſhall be referred to the time of the communication. But, per 
Cur, contra. Vent. 262. | ; 

If I covenant with a man “ that I will marry his daughter, and he 
„ covenants wich me, that for the ſame cauſe he will make an eſtate to 
me and his daughter, and tothe heirs of our two bodies begotten, of 
his manor of D- he ſhall not make it till we are married. Godb. 6. 

Lefendant covenanted, “ that if the plaintiff, ad inflantiam defen- 
* denti:, would marry the defendant's daughter, he would pay hw 
++ twenty pounds and give him twenty French pieces towards his wed- 
ding dioner ;” and alledgeth in fact, he married the defendant's 
daughter, and had required him to pay the twenty pounds, and he had 
not paid it; and that twenty French crowns amounted to fix pounds in 
our Engliſh money, and the deſendant had not paid them. Cl ject. i. 
He aver: not that he married her ad inflantiam defendentis : But. per 
Cu” 


twenty 


lt ſhall be intended ſo. And twenty French pieces is not 
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twent French crowns, for it may bean other pieces. But per Cur'— 


French crowns are the common coin of France, and here known; and 
it ſhall be intended according to the uſual ſpeech. Cro. Car. 195. 
Covenant © to pay three hundred pounds in conſideration of a mar- 
« riage between the plaintiff and his daughter ; which three hundred 
« pounds was to be paid within three months after that be ſhall come 
« to the age of eighteen years, or within eighteen days of the marri- 
« age, after notice made, which ſhall firſt happen.” Per Cur'—The 
notice ſhall relate to both, becauſe it is uncertain which of them ſhall 
happen firſt, Latch 158. | Fe | 
Covenant was to aſſure ſuch a copybold to the plaintiff if he mar- 
« ried his daughter.” Per Cur lt is ſufficient for the plaintiff to 
alledge licet ſ@pius reguiſitus, without giving notice of the marriage, 
and he need not ſhew a court to be holden. Cyo. Jac. 102. | 
A marriage-portion to be laid out, Ec. is not aſſets. 2 Keb. 841. 


Settlement of lands on precedent agreement and treaty of marriage, 


and portion paid, is ſufficient againſt the purchaſer, though there were 
no article, 3 Keb. 6. : 


Bond for performance of covenants ; one was to marry S. the daugh- 


er; another that Sir E. S. and his wife would levy a fine of ſuch lands 
to the defendant, and to the plaintiff's daughter S. and to the heirs of 
their bodies. 3. That the inheritance of the premiſes ſhould remain 
in the ſaid Sir . S. or himſelf, until the fine levied. 4. Whereas he 
had granted a leaſe for years to S. the plaintiff's daughter, that he had 
not made any former grant, nor would make any grant. thereof with- 
put the plaintiff's aſſent. The defendant, qguoad the laſt covenant in 
he negative, pleads, that he had not made any former grant of the 
leaſe, nor had made any grant after the obligation without the plain- 
iff's aſſent. Er guoad omnes alias conventiones, that he had performed 
them. Plaintiff demurs : | | ; 

1. Becauſe the covenant to levy a fine is an act to be performed by a 
ranger, and it is an act to be performed on record; in both which 
eaſes he ought to plead how he had performed it : and it is not ſuffici- 


d ſpecially, and the anſwer to them is only nul tiel record, and no other 
ſue can be taken. 5 | 

2. Becauſe the covenant being in the disjunctive, he ought to ſhew 
ſpecially which of them, and not generally. | | 

3. He pleads he did not grant without the plaintiff's a ſent, which 
Is a negative pregnant, and ſo not good. And allowed per Curiam. 


0. Jac. 559. 2 Roll. Rep. 159. 


Fifthly, Concerning building Houſes, &c. 


Leſſee covenanted to build a houſe upon the land within ten years.” 

Leſſee aſſigned his term. Action is brought againſt the aſſignee. Aſſig- 

ce pleads, that the leſſor entered, and had the poſſeſſion for part of the 

ninth year. Per Cur'—— He ought to have ſhewed that he held him 

out with force, and would not ſuffer him to build ; for it may be he 

entered by right for non-payment of rent; as indeed it was. Godb. 
* BIT: 


In. 


nt to plead general performance; for acts of record ought to be ſhew- _ 
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In a covenant to build a houſe, juxta regulas pre ſeri} "in the Slot. 10 
Car. 2. c. 23. the breach wad allied in not ring Bhi encore? 
with lead, juxta regulas preſcrip? in the aforeſaid act of parliament. 
to which the defendant demurred. Per Tuuiſden It ſhould be re. 
cited that the ſtatute doth ſo preſcribe. Wild contra This is not 


ifſuable, but confeſſed by the demurrer not to be done juxta reguly 


eſcript' in prædic“ actu; but the the other is a ſufficient averment. 
t C. ]. Hale gave judgment ; becauſe the very covenant itſelf 
to ſay it was otherwiſe in the act of parliament ; but were this not the 
covenant itſelf, the breach were too ſhort, unleſs it be averred tha 
the act eee is to cover with cantilevers, c. 3. Keb. 142. 
151. 2 Lev. 85. | | 
; f A. 3 with B. to build a houſe by a day, and B. doth forbid 
him, and thereupon he forbears to do it; in this caſe the covenant i; 
broken: but if he by aQual inipediment hinders him, or be- the cauſe 
why the thing is not done, then the not doing it 1s no breach of coye. 
nant, AFL 
Covenant for not building of a houſe ; defendant covenanted “ that 
he would erect three houſes upon ſuch land demifed to him, unleſ; 
“ he were reſtrained by the King's proclamation,” Defendant plead- 
ed, ſuch a day and year. the King made a proclamation to reſtrain 
building. Plaintiff demurs, becauſe a proclamation was pleaded, and 
no place expreſſed where he roclamation was made, and ſo no wen, | 
if iſſue ſhould be joined, a 10 becauſe it is not 1 to have been 
ſub magno ſigillo Anghe, for a proclamation binds not, unleſs it be un- 
der the great ſeal; and if it be denied, there can be no ifſue thereupon | 
(but 15 nul tiel record) which cannot be unleſs he pleads it to be ſub B 


magno figillz, Cro. Car. 180. Vide Burr. Rep. 290, 291. i 
Sixthly, To permit Things to be dne. | * 


«Plaintiff demifed two bouſes in Mark- Lane in the pariſh of St. M. 
with all ways, paſſages, &c. for twenty-one years, at twenty-four 

unds rent. The efendant covenants that ſhe would permit, ! 
ſis own coſts, ro make a drain to convey the waſte water from the de- 
miſed houſes and the main-ſhore in Six-Bell Yard” ; he ſhews be enter- 
ed, and that the defendant had broke the covenant, eo quod, that ſhe 
being poſſeſſed of a term for years then and yet to come of a certain 
parcel of land, and two ſtables lying between the demiſed premiſes and 
the ſaid main ſhore in Six-Bell od and by which the drain ought to 
run; and then ſets forth, the defendant had aſſigned all her term n 
the ſaid piece of ground and ſtables to T. who entered, and died poſl- 
effed ; and . his wife, as adminiſtratrix, poſſeſſed herſelf of it, and 
married to B and the ſaid B. and his wife non permiſerunt to make 
drain, but refuſed. Defendant pleads, the ſaid paſſage being in the 
demiſed premiſes, is ſituate in the pariſh of St. James aforeſaid, and 
leads from the demiſed houſes in Six-Bell Yard, and ſuch a drain might 
| bave been wade, and ſtill may be; and the defendant did permit the 
plaintiff ro make a drain, and the plainriff, might have done it. Plain 
tiff demurs. Per Cu. There ſhall not be election to make the 
paſſage through the ſtables, Qc. if other proper ways may be. * 


— 
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t there were exceptions to the declaration: ING at gg 
1. There is no eertam place for the houſes demifed, which are ſaid 
to be lying and being in the — pred, whereas there are two nam - 
ed before, St. Margaret's and St. James 's. Da Babe eee 
2. The breach eo quod they did not permit, is no poſitive affirma- 
non lr Abet ak wot eee eee 
3. The covenant is, that the defendant, her executors, adminiſtra- 
tors and aſſigns, ſhall permit: and the breach is laid in the aſſignee s 
not permitting. And it appears in the pleading, that this aſſignment 
was made to 7 omlinſon divers years before this demiſe to the plaintiff ; 
and this covenant cannot be extended but only to the aſſignees of the 
defendant after the demiſe made. i. te. 
4. It is ſaid, quod non permiſerunt, but no ſpecial diſturbance, which 


Per Cur'. All theſe exceptions but the ſecond are fatal, 
becauſe the diſlurbance is laid to be by an aſſignee who came in before 
the demiſe Saund. 116. 2 Vent. 277. | * p 


ſhall ſuſſer the leſſee peaceably and quietly to enjoy during the term, and that 
without trouble or evittion of the leſſor, or any other perſon, then the obli- 
ation to be void, Per Cur The word ſuffer ſhall-rule all the re- 
idue of the ſentence ; ſo that by the entry of a ſtranger on the leſſee, 
— procurement of the leſſor, the obligation is not forſeited. 
w 290. | | {1 
In 99 the plaintiff declared that he had and held the office 
of chamberlain to the Queen Dowager, and that by deed produced in 
court he agreed with the defendant for the ſale of the ſaid office, and 
that the defendant ſhould hold it with the conſent of the Queen ; but 
by the ſaid writing the defendant obliged himſelf, © that the plaintiff 
** ſhould have, receive and enjoy, during the life of the plaintiff, di- 
vers penſions and ſalaries belonging to the ſaid office, and that the 
*« defendant ſhould receive no part of them.” Then he ſhews, that 
the defendant, at his procurement, and with the approbation of the 


of a ſalary due to the plaintiff, which the plaintiff had not received, 
and the defendant had not paid him, /cet ſepius requifitus. Defen= 


the writ brought, permitted the plaintiff to receive yearly the profits 
according to the ſaid agreement, ab/que hoc, that the defendant re- 
ceived any part of the profits of the ſaid office. Per Cur. The plea 
is good; and that upon the agreement the defendant-was not bound to 
pay the money due, but only reſtrained from intermeddling. 2 Vent. 


_ not plead it ſpecially, & non permiſit, or permifit, is a good 
plea. N | | : 49 1 A 4 N | N | a | 
One 1s bound to permit his tenants to uſe the common, and that he 
ſhall not alter the courſe of the common, quod permifit, and that he 


A covenant, that the plaintiff to ſuch of — . 2 
of the country tune jacebant friſez, ſbould free ingreſs, &c, The 
defendant pleads, quod permifit querentem intrare, &c. in tales terras 
Vol. III.—- Paar II. X guales 


ought to have been particularly ſet forth for the court to judgeof. 
pecially 


A man makes a leaſe for years, and a bond with condifion that if he : 


gay was admitted, and enjoyed it; and ten years were in arrear 


dant pleads, that he, from the time of the agreement to the time of 


Where no act is to be done, but only a permittance, defendant : 


did not alter, c. is a good plea generally. Dyer 7 9 1 A | 
s, as by the cuſtom - 
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guales tunc jacebant friſce ſecundum conſuetudinem patrie ; he needs not 
ſhew what land did lie freſh ; for here is no act to be done, but a 
mittance, and it was in the negative, and not a diſturbance, in which 
caſe permiſſion is a good plea. Leon. 1 36. 

L. covenants with S. “ that he would ſuffer him and his aſſigns to 
have free ingreſs, & into his houſe and ſhop, without let or inter- 
«. ruption of the ſaid L. and that S. appundtuavit one T. ut ſurvien. 
« tem ſuum in meſſuagium, c. intrare, & præd I. expulit” It was 
moved in arreſt; 1. It is alledged that L. expelled the ſervant, but 
this was the expulſion of the maſter. 2. AppunAuavit intrare, and 
faith not what time, for perhaps his licence to enter might be deter- 
mined. 3. It is not ſaid at what time he entered, but ſuper quo intra- 
vit; but all theſe exceptions were over-ruled. 2 Roll. Rep. 78. 

A. and BE. are executors of C. and A. alone covenants with NM. that 
if N marries the duughter of C. it 2 be lawful for N. to view and 
ſearch all ſuch accounts as concerned the eſtate 7 C. payable to that daugb- 
ter. N. marries her, and after N requeſted A. and alſo B. the _ 
executor, who had thoſe accounts, to view the ſame : B. refuſed to 
ſhew them, by this 4. hath broken his covenant ; for thereby in law 
A. undertook that any perſon that had ſuch accounts ſhould ſuffer N. 
to view and "rape tp Bum Roll. Abr. 431, 5 Vn. 158. | 

If A (being a common brewer) covenants that B. ſhall have ſeven 
farts of all bis grains made in his brew-houſe fer ſeven gears; and after 
A puts in great quantities of hops into his malt of which the grains 
were made, by means whereof the grains are ſpoiled : this is a breach, 
becauſe in all contracts the intention of the parties is to be conſidered ; 
and here it was the intention of the parties, that B. ſhould have the 
grains for the uſeof his cattle ; and they will not eat them when hops 


are put into them, T. Raym. 464. 
Seventhly, To account. 


The covenantor, who was bailiff of a manor of the covenantee, co- 
venants to ſurrender a juſt account before ſuch a day, of all the ren's of the 
manor which he hath received : he pleads to an action againſt him, that 
before the ſaid day he had made an account of all the rents which 
he had received, and becauſe he did not ſhew what ſums he receiy- 
ed, the plea was ill, Co. EIL ZK. 749. 

Debt on bond, wherein the teſtator did acknowledge himſelf to be 
indebted in forty pounds to the plaintiff, which he did covenant 
to pay when ſuch a bill of coſts ſhould be ſettled by two attornies, indif- 
ferently to be choſen. Per Cur'—lIt is not a el,, but a covenant, 
which did not take away the duty aſcertained by the obligation ; and 
if it ſhould not be a covenant, but an entire bond, then it would be in 
the power of theobligor whether ever it ſhould be payable ; and the 
plaintiff having named an attorney, ought to recover. 2 Mod. 266. 

The plaintiff being poſſeſſed of a term for ſix years of a-tavern in 
Gracechurch-ſtreet, let the ſame by indenture, with plate and divers 
utenſils in the houſe, to the defendant for three years. The defen- 
dant, in conſideration thereof, covenanted with him and his aſſigns, 
that de menſe in menſem menſatim, he would, upen requeſt, render to bin 
and his aſſigns an account for every tun of wine he did ſell there, and pay 


bim for every ton fold thirty ſhillings. And there were divers other co- 
| venants 


8 


Fs Es Dandy of Deeds, 


To! his part, (ſome in the affirmative, and ſome in the nega- _ 
venants on his * ( oi 


tive) ; he pleaded covenants performed (which was ill in that). 


laintiff replieth, that upon the laſt day of July, he required the de- 


fendant to give him. an account of a tun of wine ſold at ſuch a time, 
which he refuſed ro do. The defendant rejoined, that before that 
time the plaintiff being poſſeſſed of a term in the tavern for divers 


years, part whereof were yet to come, (but ſhews not what time in 


certajn, nor the commencement of it, and therefore it was agreed by 
all it was ill in that), granted the reſidue of the ſaid term then to 
come to B. to which grant he attorned, after which time he did not, 
reſuſe. 
lieu of the rent; but the requeſt of an account was to be within the 
monih, and this requeſt, as appears by computation, was the day after 
th: month, which the ſecondary certified, and for that cauſe judgment 
againſt the plaintiff. Cro. Eliz. Ga. 

In action of covenant te account for money received during the lunacy 


of Sir B. W. The plaintiff ſhewed there was eight hundred pounds 


received, and ſaith not during the lunacy ; which, per Cur, is ill; 


præter Windham, who conceived this ought to be ſhewed by the de- 
- fendant in diſcharge: It is ſaid, the defendant laid out the eight hun- 
dred pounds in reparations of fences, and doth not ſhew he had ac- 
counted; which, per (ur, he ought to do. And it is no plea to ſay, 
the plaintiff did not aſſign auditors, as it is in account againſt bailiff. 
Judgment pro Quer, as to this breach, upon the want of account, 


2 Keb. 145. Saund. 47. 
In an action of covenant the plaintiff declared, that whereas it was 


covenanted between the plaintiff and defendant, that each of them, 


upon requeſt, ſhould be accountable to the other for all the corn 7 
upon ſuch place, and that upon ſuch account the one of them ſhould deliver 


19 the other the moiety of the corn, or the profit of it : and whereas the de- 


ſendant had taken all the ſaid corn, vis. twenty loads of wheat, &&c. 


growing upon the ſaid land, and had been required to render ac- 


count of the ſaid corn, which he refuſed to do. The defendant tra- 
verſed the requeſt ; and it was demurred to, It was moved that the 
traverſe was not good; but the defendant ought to ſay, that the plain- 


tiff did not require him modo & forma; but the exception was not al- 


lowed ; but, per Cur”, the traverſe was held good. 2 Leon. 5. 

Debt on bond or covenant, to give an account of all ſuch monies 
which ſhould come to his hands, and to pay them to the plaintiff. Defen- 
dant pleads, no monies came to his hands, Plaintiff replies, ſuch a 
ſum game to his hands. Defendant demurs. Per Cur—The replicati- 


on is ill, in not — he refuſed to come to an account, 


and that breach ought to be aſſigned. Lew. 226. Sid. 340. Saund. 
102. | 


Covenant to pay ſo much out of the profits of an office, which fball he 
clear beyond ſuch a ſum : the redo oy ſhews not the place of ac- 


count, nor the ſum clear; it is ill. Sid. 304. Bucknal['s Caſe. 2 


Keb. 92. e | | 

Covenant in writing ſealed, by which the defendant's teſtator ac- 
knowledged himſelf to be accountable to the plaintiff for all ſuch money 
that ſhall be charged by him upon A. 10 be paid to R and ſaith, he charg- 


ed ſo much upon A. to be paid to B. and that he had not- paid it, for 
| X 2 which 


Plaintiff demurs. This is a rent reſerved, and in nature and 


n 
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which he brought this action againſt the executors. Covenant well 
lies; though Cro Car. 128. Geary and Reaſon's caſe was cited to the 
contrary ; and fo it will lie upon words in a deed, purporting an 
agreement for payment of money. It was moved, that there is not 
any notice given what the money was, and that was not paid over: 
But, per (ur — He having taken it upon him, and the. perſon being 
certain, ſo that he might inform himſelf, and the agreement not bein 
to pay it upon notice, the defendant is bound to take notice himſelf 
Judgment pro Quer. Lev. 47. 

Upon a ſpecial agreement that the plaintiff ſhall enjoy and receive 
the profits and ſalary of an office during life : upon covenant brought 
the defendant pleaded, that he ſuffered the plaintiff to er joy and re- 
ceive the profits, c. And, per Cur'— It is good; for it is not a per. 
ſonal warranty or engagement to pay the ſalary. The defendant i; 
not bound by this agreement to pay the money, but only reſtrained 
ſrom intermeddling with the profits and ſalary. 4 Mod. 43. 

A condition recited, that the defendant ſerved the plaintiff as a clerk 
1 a brewer, and that if he performed ſuch covenants, & c. The defen- 
dant pleaded, performavit omnia Plaintiff replies, one covenant was } 
to give the plaintiff a true account of all ſuch monies as the defendant fhoull 
receive when .requeſte! ; and alledged, that thirty pounds came to his | 
hands, and he requeſted, and he refuſed. The defendant rejoins, | 
and confeſſeth the receipt; but ſaith, that before the requeſt made 
by the plaintiff, he laid it up in the plaintiff's warehouſe, and that 
certain maleſactors (to the defendant unknown) ſtole it away; et hv 
paratus, &. Plaimiff demurs generally. 

1, Becauſe it 1s a departure. | | 

2. He ought to have concluded to the country. Plaintiff alledzeth, 
the defendant received thirty pounds, and gave no account. Defen- 
dant in his rejoinder ſets ſorth — did give account; and there was an 
iſſue; both were over- ruled. 


Fi: ft, It is no departure, but a fortification of the bar; for ſhewing 3 


that he was robbed, is giving an account. a 

Secondly, The concluſion is proper, becauſe the defendant alledgeth 
new matter, and therefore ought to give the plaintiff liberty to come 
in with the rejoinder ; he doth not fay he gave an account, but fetteth 
forth the ſpecial matter how. Vent. 121. 2 Lev. 5. | 

Debt by a brewer on a bond to perform articles againſt his clerk: 
one was, that the defendant ſhould deliver ſuch ale and beer week- 
ly as ſheuld be delivered unto him, to ſuch cuſtomers as he had in 
his charge, and to receive the monies due for the ſame, and ſhould 
account with the plaintiff every Saturday weekly for ſuch money 
as he ſhould receive :” ſor breach the plaintiff aſſigns, that the de- 
fendant did not account with him for fog monies as he had received 
on Saturday the, '25th, &c. Verdict pro Quer. Judgment was ar. 
reſted ; for the breach was uncertainly alledged, becauſe the plaintiff 
doth not ſhew the defendant had any cuſtomers in his charge, or who 
they were, or that he had delivered ale or beer to them, or received 
any money of them. Style 473. 476. 

4 . 2b | Eighthly, 
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Fighthly, Concerning Apprentices and Servants. 


An infant by cuſtom of the land may bind himſelf apprentice by in- 
denture, and it ſhall be good. 2 Belſt. 192. n 


An action of covenant was brought by an apprentice, who aſſigned Action by 
for breach, that the teſtator of the defendant had covenanted to in- Apprentice. 


ſtruct the plaintiff in the art of a ſadler for ſeven years, and to find 
him meat and drink during this term; and that the defendant after 
the death of the teſtator did put the plaintiff out of his houſe, and ſo 
kept him from meat and drink. It was agreed, that & is a ſuf- 
cient averment of the breach, and that is not but matter of form: 
and as for the law, the opinion of the court was, that the apprentice 
remains an apprentice to the executor ; for though he cannot inſtruct 
him, yet he may find him meat and drink, &c. Per Hide---This ge- 
neral covenant to inſtruct is not gone by his death, though there be 
no particular cuſtom, as in London, eſpecially ſince the fat. 5 Elis. 
Sid. 216. Keb. 761. 820. | 8 
Covenant by infant, per gard. ſuos, for that he was bound appren- 
tice to the defendant by indenture, ard he did keep him with meat ; 
and defendant pleads he was a citizen and freeman of Briſtol, and that 
at the general ſeſſions of the peace it was ordered, that he ſhould be 
diſcharged from his maſter for diſorderly living, and this order in- 
rolled by the clerk of the peace. Per Cur, præter Hale—They had 
power to diſcharge him, and it is frequent at ſeſſions ſo to do. Vent. 
I * . * 2 F ; 
"I action of covenant was brought by an apprentice ; the maſter 
covenanted to find and allow the plaintiff meat, drink, lodging, & alia - 
neceſſaria, dur.ng ſuch a time; and the breach was as general as the 
covenant, vis. that he did not find him meat, drink. lodging, & alia 
neceſſuria. The plaintiff had judgment by 1hil dicit, and on enquiry 
entire damages were given againſt the defendant. Error was brought, 
that the breach is too — and entire damages were given, amongſt 
other things, for al:a neceſſaria, and doth not ſay for what: and in 
Cro. Fac. 486, Aftell and Mills Caſe, judgment was reverſed for that 
reaſon ; but that caſe has ſince been adjudged not to be law; a 
breach may be aſſigned as general as the covenant. Curia—In a 
quantum meruit they formerly ſet out the-matter at length, but now 
it is in general words, pro diverfis al/is bonis, and held good: there 
are indeed many inſtances where breaches have been generally aſſign- 
ed, and held ill; that in Croke is ſo, but the latter opinions are other- 
wiſe. Aflirmetur judlicium. 3 Mod. 69. | 


Covenant was bronght againſt an _— on indenture. Defen- Covenant 


dant pleads, he was within age. he plaintiff in his replication 
maintained his action by the cuſtom of London, that he may bind him- _ 


telf at the age of fourteen: the queſtion in 4 Leon: 77. and in Cro. Elis. ah him. 


Walker and Nicholſon's Caſe, was, Whether this was a departure in 
pleading ? And it was much doubted there; and the caſe in ig R 2. 
was cited, how that an infant brought an action againſt his guardian 
in ſocage; who FR that the plaintiff was within age; the plain- 
tiff did maintain his declaration, that by the cuſtom of ſuch a place an 

3 infant 


— 


| 
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infant of eighteen years might bring an account againſt his guardian in 
ſocage ; and it was held it was no departure: fo it was much argued 
in Bold and Wallis Caſe, 14 & 15 Car. 2. B. R. becauſe he brought his 
action as at common law generally, and maintained it by a cuſtom. Some 
argued that it was a departure, and cited Co. Lit. 304. It ſeemed to 
be agreed by all the court, that where one alledgeth a general cuſtom 
in a count, and replies by a ſpecial cuſtom, that this is not good. But 
by Windbam.—This is no departure in the principal caſe, being no 
matter varying from the count, that being but ſuppoſal and always 

eneral, this {pecial matter is a good ſupport ; and this is no departure 
From the title, but an anſwer to a diſability pleaded in bar. Voſter held 
it to be no departure, the gift of the action being laid in London, and 
the title is the ſame till, only the perſon enabled. But by Twwi/den--. 
All the precedents are to count on the cuſtom, as being the ground of 
the action; and he was of opinion, that it was a demurrer ; but the 
court gave leave to the plaintiff to diſcontinue his action, and to de- 


clare on the cuſtom of London, that an infant may bind himſelf, 


Winch. 63. | 

In covenant plaintiff declared, that the defendant, by his deed 
ſhewed in court, did covenant t /atisfy the plaintiff all ſuch ſums of no- 
ney as J. his ſon, the plaintiff's apprentice, ſhould embezzle from him, within 
three months after requeſt ; and then lays the embezzliag and requeſt, 
c. The defendant prayed oyer of the deed, which was entered in 
hæc verba; and there the covenant was to ſatisfy within three months 
after requeſt, and due proof made of ſuch embezzling. The iſſue 
was, Whether he embezzled ? And found pre Quer. | ire was 
arreſted, becauſe it appears by the entry of the deed, that the plain- 


tiff ought not to have bronght his action until the three months were 1 
incurred, as well after proof as after requeſt: whereas the plaintiff had 


averred no proof in the declaration, and the word proof generally laid, 


ſhall be underſtood proof judicial, by jury, confeſſion or demurrerin 


court ; but if the form of proof were by writing otherwiſe appointed, 
that ſhall prevail, as by witnefles before two Aldermen, by certificate, 
c. which proof ſhall be ſet down in the plea, with all the circum- 
ſtances, and then it ſhall be in the diſcretion of the court, whether the 

roof were —_—_— — to the meaning of the writing; but 
in this caſe proof may be made in court judicially, in action brought 
againſt the apprentice, before the action brought on the covenant made 


by another; and ſo it may well be taken for proof by trial in coun. | 


Heb. 217, 

Collateral covenants ſhall not bind an infant; as in action of cove- 
nant brought againſt the infant, on covenant “ to ſerve his maſter 
* faithfully as an apprentice in the myſtery of a draper ;” and he lays 
in the action, that he defrauded him of his goods. Per (ur — T he 
ſtatute 5 Eliz. is ſo ftrong againſt infants as to make collateral covenants 
good. An infant is not bound by thoſe words at common law, and no 
collateral covenant ſhall be maintainable upon that ſtatute Action on 
the caſe lies on the covenant in law, bur not on the covenant in ſact, 
and for that he ought to have collateral ſccurity ; and the retainer.is 
for the benefit of the infant to learn his trade, but the covenant is"tb 
his diſadvantage. But Winch thought the covenant to be good, 2 

| incident 
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incident to the retainer. There is no remedy but by action on the caſe 


Winch, 63 eil. 63. ; he es 22 
Covenant was brought upon indenture of apprenticeſhip, containin 
the uſual covenants in ſuch indenture, and he ran away with his maſ- 
ter's money in London; and two exceptions were taken to the decla- 

ration : 


1. In the indenture the words are, that the infant h be loyal ans 


reſs; but it was reſolved that the words imply a covenant. 
2. It was excepted, that where infants ſhould be bound by covenant, 
it is pleadable no where but in London ; the cuſtom is, that infant ſhall 


jon tf ſecreta ſua valere, &c. without any words of covenant ex- 


not wage his law upon covenant for tabling, Sed non allocat; it is | 


pleadable at any place. This covenant 1s allowable at law, and the 
words of the ſtatute are, that the covenants ſhall become of ſuch ef- 
ſect and efficacy, as if he had been at full age at the time of the ſeal- 
ing the indenture, and then he ſhall be bound in every place within 
the realm. The court ſeemed to be of opinion, that the action was 
well brought. Moor, Stanion / Caſe. T. Raym. bo. Lew. 81. 

Covenant againſt an executor upon the covenant of the teſtator to 
teach an apprentice his trade. It was moved, that the covenant was per- 
ſonal to the teſtator, and bjnds not the executors. but only binds the 
maſter during his life to teach him. But, per Curl lt binds the ex- 
ecutors alſo, and they ought to ſee the apprentice taught his trade; 
and if they are not of the oy they ought to aſſign him to another 
who is of the trade. Lev. 157. ; ah þ 

If a man covenants with me 7o ſerve me for a year, and I covenant 
to pay him ten pounds, although he does not ſerve me, he ſhall have an 
action for the ten pounds. But contra, if I covenant to give him ten 
pounds for his ſervice. 16 H. 7. 10. per Fineux. 8 & 9 Med. Rep. in 
Law and Equity 41. Poph. 198. 


Ninthly, To ds Things. 


If I covenant to deliver ſo many nerds of cloth, and I cut it in pieces, 
and then deliver it ; this is a breach : for the law regards a real and 


Againſt the 
executor 


the maſter, 


faithful performance of contracts, and diſcountenances all ſuch acts as 


are done in fraudem legis. 


Covenant 70 do any thing upon requeſt ; the plaintiff aſſigned for breach, 
the defendant could not be found After he made proclamation at the 
church, and in ſeveral markets, giving notice of the requeſt ; yet this 


is not any requeſt, inaſmuch as it ought to be made to his perſon. M. 
b Car. B. R. Grimit and Pinnel. 


If A. covenants with B. that A. or his ſon C. or either of them, ſball 


work with B. at the grinding and poli bing of glaſs, B. paying to each of 
them ſo much, &c and B. 12 — - 5581 with him, Sc. if he does 
not the covenant is broke; for B. had the election to require both, or 


any of them, to work with him. 2 Fil. 107. 


Error of judgment in Northampton in a writ of covenant; the error 
aſſigned was, that the declaration there was ill, becauſe he declares of 
a covenant, whereby the defendant covenanted to find the j/aini:ff with 


meat, drink, apparel, and other neceſſaries, and doth not ſuew. in parti- 


cular what other things were neceſſaries ; and the breach was aſſigned 
| as 
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drink, apparel, and other neceſſaries ; and doth not ſhew in particular 
what other things were neceſſary, or not: and, per Cur", the declara- 


tion was ill. Cru. Fac. 486. 


If a man covenants with me 10 collect my rents in ſuch a town: if 1 
interrupt him in the collecting thereof, this excuſes the covenant. 13 


II. 7. Roll. Abr. 454. | 


Tenthly. Of Covenants determining with the Eftate, and f 


ſuing on Covenants after the Eftate determines. 


It is commonly ſaid in our books, that covenants in a void deed are 


void. In Sopranie and Skurr?'s Caſe, Yelv. 18. the declaration doth 
not expreſs that Z. did demiſe the houſe, and if there be no demiſe, 
there-is no term; and the indenture was ſealed on the part of the leſſee, 
and not on the part of the leſſor, (or any thing that appears); and if 
leſſee ſeals his part, and not the leſſor, nihil operatur, neither in reſ- 
pect of the intereſt, nor in reſpect of the covenants; for the covenants 
depend upon the leaſe, and the 'bond on the covenants; and if the 


leaſe had been made, and after ſurrendered, al! the covenants and 


bonds for the performance thereof had been void alſo; but yet in ſome 
caſes the acceptance of the ſurrender ſhall not diſpenſe with the co- 
venant, as in Ney 118. Auftin and Moyle. Leon. 179. | 
Auſtin and Moyle's caſe was, A. leaſes by deed to M. for ten years, 
and N eovenants at the end of the term to lan four acres of the land 


ſallowed and ploughed; and in it alſo there was a proviſo, that if M. 


miſſike his bargain,” that upon a year's e; he may ſurrender his 
eſtate; and M. ſurrendered, but left not any fallowed land: the ac- 


ceptance of the ſurrender hath not diſpenſed with the covenant, but un- 


ona void leaſe the covenants are void, as in Capenhurſi”s caſe, Reb. 131. 
164. 182. Bond for performance of ' covenants, that the grantee ſhall 
quietly enjoy a term; but the grant was of ſo much of the ſaid term 
as ſhall be unexpired at his death, which, as Ched-ng/9n and Groveſnor's 
caſe, Dyer 7. is void; and ſo the covenants depending thereupon are 
void alſo. Windbam put a difference, and it was agreed, where a 
deed is void in the fabrick, there the covenants on it are void; as when 
a freehold is to commence in lang and where there is only want of 
intereſt in the party grantor, but that deed is good; which the court 
|. 514g if the intent is, that the covenanit ſhall go with the leaſe; 
which, if void, that falls. | | 

Leaſe of tenant pre life for twenty-one years, with covenant to en- 


joy durirg the term, and bond accordingly ; by his death the bond 


falls. In Dyer there was an opinion, that debt lay on bond notwith- 
ſtanding a releaſe of covenants in an indenture to which the obliga- 
tion relates; but that caſe is ſettled, that the bond and covenants to 
which it relates are but one aſſurance, and the one being made void, the 


other falls Vide Sid. 307. 2 Keb. 116. 


In covenant the plaintiff declared, that whereas the Queen by let- 
ters patent granted licence to him, his deputies and aſſigns, to buy Spa- 
nith wool, and to tranſport bither, &c. he, by indenture granted * 
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the defendant and to R. N. the ſaid licence for eight years in conſider- 
ation whereof the defendant did covenant and grant to pay lim one 


hundred pounds every year at two feaſts, v's. the Annunciation and 


Michaelmas ; and further, that every year at the feaſt of the Annun- 
ciation, or within twenty days after, he would make a new obligation 
of one hundred and fifty pounds for the payment of the ſaid one hun- 
dred pounds the next year; and alledges in fado, that the defendant 
had rot paid him the fifty pounds due to him at Michaelmas, 28 Elis. 
and that he did not make an obligation at the Annunciation, &c. and 
for thoſe covenants broken he brought the action. Defendant pleaded, 
that in the indenture is contained, pro iſo ſemper, that if the defendant 


. doth not every year make the bond at the feaſt of the Annunciation, or 


failed in the payment of the money at the day; that then and from 
thenceforth the {aid indenture, and every clauſe, article and ſentence 
therein, ſhould be void and of none effect; and ſhewed that he failed 
in making the obligation at the firſt day, and ſo the inden- 
ture is void. judgment / adio. The action lies, for this covenant 
broken before the indenture became void; but the court agreed that 
for the covenant ſor payment of the money no action did lie, becauſe the 


indenture was void half a year before by not making the obligation; 


and the intent of the party was, that if he ſhould be yoid only to have 
benefit of covenants broken in futuro; but for covenants broken before, 
it was never their intent, but that the party ſhould have advantage of 
them. But by Wray——The thing that makes the indenture void, is 


the breaking of the covenant; ſo they are both at one time, and ſo he 


hath had all his bargain, and all the benefit of this indenture, and ſo 
the other party is at large. Judgment re Quer. Cro. Elis. Dr. 
Man v. Gee. | 
Debt on bond condition for performance of covenants in an indenture, 
by wLich the defendant's teſtator, being leſſee for years of a long term, 
aſſigned ſo much of the term as ſhall be to come at the time of hisdeath 
to the plaintiff, and covenants that he ſhall enjoy it ; and he makes the 
defendant executor, and dies; and affigns a breach, that the defendant 
after the death of the teſtator ouſted him; and after verdict pro Quer, 
it was moved in arreſt of judgment, that the aſſignment of ſo much of 
the term as ſhould be to come after his death, was void, and ſo is the 
covenant alſo; for the covenant cannot ſubſiſt without an eſtate ; 
and that ; the aſſignment was void, were cited Co. Rector of 
Chedington's Caſe, and Grovenor's Caſe in Dyer, and Cro. Tac. 
Child and Paylie's Caſe: and ſo is the covenant, Yelv. 18. Sofra- 
nie Caſe ; and of that opinion was the court; but it was further 
moved, that then the obligation is ſingle ; for if the condition refer to 
a thing that is not, it is all one as if there were not any condition 
and to this the court inclined ; but afterwards the covenant and obli- 
gation being both for the corroboration of a grant which was void, they 


are alſo both void ; and the court 1 lan ; 
gave judgment pr» defendant, Lev. 4 
Tenant for life makes a leaſe for — ; leſſee by indenture 1 


and ſells all his eſtate, Bab. in tam amplo modo & forma 

[ e, hab, as he ought to 
hold it, Leſſee for life dies, he in reverſion — bargainee — 
pe againſt the bargainor ; it lies not. Here is no warranty in 
«ved or law, but only an aſſignment ; and if there were a warranty, 


yet the covenant determines with the eſtate ; as tenant in tail makes a2 


leaſe 
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| 
' 
| 
| 


—— 


Parts of Deeds. 


leaſe for years, and dies without ifſue, the covenant doth determine 
with the eſtate. Cyo. Eliz. 157. And. 12. | 

But let the leaſe be good or void, yet when there is an eviction, co- 
venant lies, though the leaſe be originally void. 

Covenants in law extend to lawful evictions, and to eſtate in being, 
and not where an eſtate is determined; as leſſee for life makes a leaie 
for years, and dies; leſſee thall not have action of covenant, or cove- 
nant in law. Dyer 2. 2 Brownl. 163, 164. 

R. brought covenant againſt H. Parſon of D. the caſe was, That H. 
let to the plaintiff parcel of the glebe and tithes for term of the life of 
H. if he ſhould continue ſo long Parſon, rendering twenty ſhillings and 
eight-pence rent; and covenants by another deed that the leſſee thall 
peaceably and quietly have and enjoy the ſaid land and tithes ; and 
covenants likewiſe that he had not done any act or acts by which tbe 
plaintiff ſhall be interrupted in the ſaid leaſe, where revera he had 
made another leaſe before of them to J. S. and the plaintiff being ouſt- 
ed by J. S. brought this action againſt the defendant, who pleads the 
ſtatute of 13 EZ. c. 10. that leafes made by Parſons, otherwiſe than 
is therein limited and expreſſed, ſhall be void; and he pleads over 
the ftatute of 14 liz. c 11. that covenants ſhall be of the ſame vali- 
dity, and not otherwiſe, as leaſes by the ſame perſons : and inaſmuch 
as the leaſe is void, there being another more ancient leaſe in «ſe, i 
ſo the covenant ſhall be alſo Garwwdy— The ſtatute of 14 Elis doth © 
not intend to avoid any covenants but ſuch as were made to corroborate 
leaſes made void by Sar. 13 Elia before, and not to defeat covenants * 
made upon void leaſes by the common law. Quod nata adjourn. Hil, Þ 
27 Flix. Rot. 161. | „ 

M. brought action of covenant againſt A. defendant demurs upon 
the count, and the caſe was this: leaſe for ſeven years to 4. by inden- F 
ture of land, who covenants to leave part of the land a4 fnem dim ler-. OP 
mini and fallowed and ſtirred, fit for wheat ſeaſon, proviſo that it ſhal 
be lawful for the leſſee at any time within the ſaid term, giving warnin 
to the leffor at the feaſt of St. Michael, to depart, Fc. and he doh 
not leave it fallow according to the former covenant : the queſtion 
was, If the leſſee be bound to leave it fallow or not when he depars 
within the term ? For this yung of departure upon warning is l1mit- 
ed with this performing of covenants. A4journ'. Nota per Yelvertm Þ 
and Tanfield, that the end of the term of ſeven years, and the end of 
the term, are all one, for both refer to the intereſt of the term, and to 
the determination, be it by ſurrender or otherwiſe ; but if it were n 
the end of ſeven years, this is not before the ſeven years incurred, with- | 
out reſpect to the term. Vide Bro. Expofition of Terms 44. 35 H. . 
Pape“ Caſe in the Rector of Ched.not0»'s Cue, Dyer 177. And after 
comes Croke, who ſaid that the plaintiff ſhall not have this action; 
ſor after the covenant broken it appears that he had excepted the fur- | 

render of the term. whereby he is concluded. Per tot” Gur —Though F 
be had accepted of a ſurrender of the term, yet he may have covena" [nl 
for covenant broken before; but action of waſte he may not have, for [ul 
he accepts of the land, which is parcel of the thing to be recovered by [ll 
the action; for which judgment was given pro Quer. Hil. 4 7. [il 
B. R. F f ; 

If 
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Parts of Deeds. | 494 
If the covenant depend on the intereſt of a leaſe, as a covenant to What cove- 
pay rent, it is void, if the leaſe is void ; but where the covenant is for ary Sg 
2 thing collateral, as a covenant that the lefſor is owner at the time of E 
the leaſe, or that the leſſee ſhall enjoy it; theſe covenants being col- 
lateral to the leaſe and intereſt are good 2 the leaſe be void. 
Nichols, con! Covenant to fave the plaintiff harmleſs againſt T. in 
a void leaſe, the leſſee is diſturbed by 7. the covenant is good ; for 
when an eſtate is created in which is implied a covenant in law, there 
if the eſtate be void, the covenant is void alſo ; but when there is an 
reſs covenant in deed, aliter, although the leaſe be void or yoid- 
able ; as if he covenants that the leſſee ſhall enjoy during the term, 
and the leſſee reſigns, yet is the covenant good altho' the term is gone. 
Owen 136. ME 
Where a perſon makes a leaſe for years, in which were divers co- 
venants, and after he became non-reſident, by which the indenture be- 
came void, yet he may maintain an action of covenant for a covenant 
broken before his non-refidency. Cro. Eliz. 244. | 
Condition to perform covenants in a leaſe ; the defendants pleads co- 
venants performed : the plaintiff by replication ſhews the covenants, 
whereof one was, that he ſhould enjoy ſuch lands let to him quietly, 
c. and ſhewed in fa@s, that the defendant had diſturbed him. De- 
fendant by rejoinder ſheweth, that in the indenture was a proviſo, 
that if he paid ten pounds the 31ſt of March 30 Elis. that then the 
ſaid indenture and all therein contained ſhall be void, and alledged he 
ou the tey pounds at the day ; it was adjudged, that by the covenant 
roken before the condition performed, the bond was forfeited. Cro. 
Els. $44 h | 
J Covenant, for that the defendant 3 f Eliz. let to him the land ſor 
ſix years, and covenanted that he ſhould enjoy it without interrupti- 
on daring the term, and diſcharged from tithes and other duties: and 
further covenanted, that if tithes were demanded and recovered 
XX againſt him during the term, that he ſhould recoup ſo much in his 
hands of the rent as the tithes amounted to; and for breach ſheweth, 
that the Parſon 42 Eliz. ſued him for the tithes of corn growing there | 
in the years 38& 39 Elis. and ſo brought this action; and thereupon 
it was demurred. Per tot” Cur This Jai, after the determination of 
the term, is a breach of covenant ; for be did not enjoy it diſcharg- 
ed, fc, which is not intended of a real diſcharge ; for that appears 
not by the intent of the parties, becauſe it is agreed, that if he were 
ſued he ſhould recoup as much rent in his hands; but their meaning 
was, he ſhould be freed frem ſuit and payment of it; and he is as 
reatly prejudieed by a ſuit after the term, as if he had been ſued be- 
ore the expiration of the term : but it was not alledged that this ſuit 
was lawful, or that the tithes were dye (ſor he was not bound to diſ- 
charge Him from illegal ſuits) ſo the breach was not well aſſigned, 
Cro Elis. 916. 5 
Obligation for perſormanee of covenants upon a leaſe void per ſta- 
tute-law is void alſo ; as where the Stat. 32 H. 8. makes void leaſes 1 
made of houſes to alien artificers Sid. 309. And on bond to per- 
form covenants which way ſoever the leaſe becomes void, per releaſe, 
ſurrender, Ec. the obligation is void alſo, 
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Weſt- riding 
in Vork - 
Aire. 


A memorial 


Of regiſtring Deeds and Wills, &c. 


An Abridgment of the Statutes concerning regiſtring Deeds in 
the Eaft, Weſt, and North-Ridings of Yorkſture, and the 
County of Middleſex. # 


AN abridgment of the Stat. 2 & 3 Ann. c. 4. © For the publick 
« regiſtring of all deeds, conveyances and wills, that ſhall be 
made of: any honours, manors, lands, tenements or hereditaments, 
within the Weſt-riding of the county of York, after the nine and 
« twentieth day of September 1704.” | 

This ſtatute recites, That whereas the N of the county of 
York is the principal place in the North for the cloth manufacture, 
and moſt of the traders therein are freeholders, and have frequent oc- 
ſions to borrow money upon their eſtates for managing their ſaid 
trade; but for want o iſter find it difficult to give ſecurity to the 
ſatisſaction of the money · lehders (although the ſecurity they offer be 
really good); by means whereof the ſaid trade is obſtructed, and 
many families ruined ; for the remedy whereof, at the humble requeſt 
of the Jnſtices of the peace, gentlemen and freeholders of the ſaid 
Weſt-riding, It is enacte | 

1. That a memorial 


f all deeds and conveyances which from and 


to be regiſ- after the 29th of September 1704, ſhall be made and executed, and of 


tered, 


Ropifter's 


all wills and deviſes in wry - made or to be made and en ä 


where the deviſer or teſtatrix ſhall die after the ſaid 29th of Septem- 
ber, of or concerning, or whereby any honours, manors, lands, tene- 
ments or herediraments in theſajd Weſt-riding, may be ary ways affected 
in law or equity, mav, at the election of the party or parties concern- 
ed, be regiſtred in ſuch a manner as herein after directed; and that 
every deed or conveyance that ſhall at any time after any memorial is 
ſo regiſtred, be made and executed of the honours, manors, lands, 
1enements or hereditaments, or any part thereof, comprized or con- 
tained in any ſuch memorial, ſhall be adjudged fraudulent and void 
againſt any ſubſequent purchaſer or mortgagee for valuable conſidera- 
tion, unleſs ſuch memorial thereof ſhall be regiſtred, as by this act 


1: directed, beſore the regiſtring the memorial of the deed or convey- 


ance under which ſuch ſubſequent purchaſer or mortgagee ſhall 
claim : and that every deviſe by will of the honours, manors, Jands, 
renements or hereditamenis, or any part thereof, mentioned or con- 
tained in any memorial, ſo regiſtred as aforeſaid, that ſhall be made 
and publiſhed after the regiſtring of ſuch memorial, ſhall be adjudged 
fraudnlent and void againſt any ſubſequent purchaſer or mortgagee as 
is herein aſter directed | 


2. And for ſettling and eſtabliſhing a certain method, with proper. 


office where rules and directions for regiſtring ſuch memorials as aforeſaid, it is 
tw be kept. further eracted, That one public office for regiſtring ſuch memorials 


of and concerning any honours, manors, lands, tenemerts and heredi- 
taments, that are ſituate, lying and being within the ſaid * 


r 
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ſhall be eſtabliſhed and kept in Wakefield, the neareſt market-town to 
the center or middle of the ſaid Weſt-riding, to be managed and ex- 
ecuted by a fit and able perſon, to be from time to time elected and 
appointed in manner herein after directed, or his ſufficient deputy, 
and to continue in the ſaid office ſo long as he ſhall well demean him- 
ſelf therein. : : Ro uk | 
3. And that all elections of a regiſter to be made or appointed by Regiſter 
virtue of this act, ſhall be performed by balloting in manner follow- bow elected. 
ing, (that is to ſay) All the freeholders that at the time of any ſuch 
election have an eſtate or freehold of or in any lands, tenements and 
| hereditaments within the ſaid Weſt-riding, or the yearly value of one 
hundred pounds (to be determined by the oath of the ele&or, before 
the {crutators herein after mentioned, if any doubt ariſe touching the 
ſame, which oath they are hereby empowered to adminiſter) ſhall be 
| electors of the ſaid regiſter ; and that the ſaid Juſtices of the Peace for 
the ſaid Weſt-riding in that behalf afſembled, or the major part of 
them, or any five ſuch Juſtices, to be appointed by ſuch major part, 
ſhall be ſc: utators of the ballot ; who ſhall meet on the day and place 
of election, and there in the preſence of the eleQors ſhall place one or 
more glaſs veſſels to be provided for that purpoſe, into which each 
eleQor preſent ſhall put one oper paper, containing the name of ſuch 
perſon as he approves of to be regiſter ; which Pre ſhall be taken 
out again in the preſence of the ſaid ſcrutators, by a perſon by them 
in that behalf appointed; and the name or names of every perſon - 
therein, ſhall be once tranſcribed in diſtin columns, and under each 
name ſhall be ſet down the number of their electors, which ſhall be 
diliberately caſt up by the ſaid ſcrutators, and the ſame ſhall be read 
over in the hearing, and fixed up in the view of the electors preſent ; 
and — perſon upon whom the majority ſhall fall, ſhall be declared 
regiſter. Ys 3-008 
4. The election of the firſt regiſter to be made at the next general When cho- 
quarter-ſeſſions of the peace to be holden for the ſaid Weſſ- riding. af- ſen. 
ter the feaſt of Eaſter in 1704, in open court, on the ſaid ſecond day of 
the ſaid ſeſſions, between nine in the morning and three in the aſter- 
noon. 
5- And when and as often as the ſaid office ſhall become vacant by on his death 
the death, forfeiture or ſurrender of any ſuch regiſter, the Juſtices of when ano- 
the Peace for the ſaid Weſt-riding, aſſembled at the general quarter- ther to be 
ſeſſions of the peace next after ſuch vacancy ſhall happen, or the major ®* 
part of them, ſhall in open court declare the ſaid vacancy, and by or- 
der of the ſame ſeſſions ſhall appoint and prefix a certain day and 
time within the ſpace of one calendar month, and above three weeks 
enſuing the end of ſuch general quarter-ſeſſions, for the electors to 
aſſemble at Wakefield aforeſaid, to chuſe a fit and able perſon, in the 
manner aforeſaid, to ſupply the ſaid vacancy : and to the intent that 
all perſons qualified to be eleQors may have due notice of ſuch vacan- 
cy and time of election of a ſucceeding regiſter, the clerk of the peace 
for the time being of the ſaid Weſt-riding ſhall forthwith cauſe copies 
of ſuch order for the —— the time of ſuch election, to be deliver- 
ed to the reſpective chief conſtables of the ſeveral wapentakes within 
the ſaid Weſt-riding, who ſhall and hereby are required to publiſh 
the ſame in full market in every market-town within their rel pective 
: wapentakes, 
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- ſhall con- will bears date, and the names and additions of all the parties to ſuch 


, in court of ed as evidence of ſuch reſpeQive regiſteries in all courts of 
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wapentakes, on the next market- day aſter the receipt thereof, and to 
affix the ſame in the moſt publick place of reſort there. | 
Who to ſup- 6+ And upon the death of any ſuch regiſter, and until another elec. 
ply the va- tion of a perſon to execute that office ſhall be made in manner afore. 
cancy. ſaid, the executors and adminiſtrators of the regiſter deceaſed, toge- 
ther with the ſureties for the ſaid regiſter, or their executors and ad- 
miniſtrators, ſhall appoint a proper perſon to execute the office, of 
regiſter for whoſe demeanor in the execution of the ſaid office, the 
ſecurity given for ſuch regiſter deceaſed ſhall be anſwerable. | 
How the 7. And all and every memorials ſo to be entered or regiſtered ſhall 
memorial be in writing, in vellum or parchment, and directed to the regiſter of 
ſhail be writ= the ſaid otfice; and in caſe of died and conveyances, ſhall be under the 
Or dcn. band and ſeal of ſome or one of the grantors, or ſome or one of the 
grantees, his or their guardians or truſtees, atteſted by two witneſſes, 
one whereo to be one of the witneſſes to the execution of ſuch deed 
or conveyance ; which witneſs thall upon his oath before the ſaid regiſ- 
ter, or his deputy, prove the ſigning and ſealing of the ſaid memorial, 
and the execution of the deed or conveyance mentioned in ſuch memo- 
rial; and in caſe of wills, the memorials ſhall be under the hand and 
Wills. ſeal of ſome or one of the deviſees, his or their guardians or truſtees, 
atteſted by two witneſſes, one wher@of ſhall, upon his oath before the 
ſaid regiſter, or his deputy, prove the ſigning and ſealing of ſuch me- 
morial ; which reſpective TE the ſaid regiſter, or his deputy, 1s here- 
by impowered to adminiſter. 
What the 8. And my memorial of any deed, conveyance or will, ſhall con- 
memorial tain the day of the month and the year when the deed, conveyance or 


tain, deed or conveyance, and of the deviſor or teſtatrix of ſuch will, and 
of all the witneſſes to ſuch deed, conveyance or will, and the places of 
their abode, and ſhall expreſs or mention the honours, manors, lands, 
terements and hereditaments contained in ſuch deed, conveyance or 
will, and the names of all the pariſhes, 4 hamlets, precints 
or extraparochial places within the ſaid Weſt-Riding, where any ſuch 
honours, manors, mer tenements or hereditaments are lying or being, 
that are given, granted, conveyed, deviſed, or any way affected or 

charged 6 any — conveyance or will, in ſuch manner as the 
ſame are expreſſed or mentioned in ſuch deed, conveyance or will, or | 
to the ſame effect; and that every ſuch deed conveyance and will, or 
N of the ſame, of which ſuch memorial is to be regiſtered as afore- 
aid, ſhall be produced to the ſaid Regiſter or his deputy, at the time 
The Regiſ of entering ſuch memorial, who ſhall endorſe a certificate on every ſuch | 
ter's certifi- deed, coveyance and will, or probate thereof, and therein mention the 
—_— certain day, hour and time on which ſuch memorial is ſo entered and 
the deed; Tegiltered, expreſſing a'ſo in what book, page and number the ſame | 
which ſhall entered; and that the ſaid regiſter, or his deputy, ſhall ſign the faid | 
be evidence - certificate when ſo indorſed, which certificate ſhall be taken and allow- | 
yu record whatſoever ; and that every page of ſuch regiſter-books, and | 
every memorial that ſhall be entered therein ſhall be numbered, and 
the day of of the month, and the year and hour, or time of the 
day when every memorial i« regiſtered, ſhall be entered in the mar- 
gents of the ſaid regiſtcr-books, and of the ſaid memorial; and that 
| every 
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ery ſuch regiſter ſhall keep an alphabetical calendar of all pariſhes, Alphabetical 
— places and —— within the ſaid Weſt-Riding, with lender. 
reference to the number of every memorial that concerns the honours, | 
manors, lands, tenements or hereditaments in every ſuch pariſh, extra- 
parochial place or townſhip reſpeQively, and of the names of the par- 
ties mentioned in ſuch memorials ; and that ſuch Regiſter ſhall duly 
file every ſuch memorial in order of time, as the ſame ſhall be 
brought to the ſaid office, and enter or regiſter the ſaid memorials in 
the ſame order that they ſhall reſpectively come to his hand. 

And every ſuch. regiſter, before he enters upon the execution of 
the ſaid office, ſhall be ſworn before the Juſtices of Peace ſor the ſaid 
Riding, or any three or more of them that ſhall be preſent at his elec- 
tion, in theſe words: 

« You ſhall truly and faithfully perform and execute the office and Regiſter's 

duty that is directed and required by act of parliament in regiſter- oaths. 
« ing memorialsof deeds, conveyances and walls, within the Weſt-Ridin 
« of the county of York, ſo long as you ſhall continue in the far 
« office ; and that you bave not given nor promiſed, directly nor indi- 
« rectly nor authorized any perſon to give or promiſe, any money, 
« gratuity or reward whatſoever, for procuring or obtaining the ſaid 


« office for you. 
| | rk « So help you G OD.” 

10. And when and as often as the ſaid Regiſter han appoint any Regifter's' | 
deputy, to execute the ſaid office, ſuch deputy ſhall, before he enters deputy. 
upon the execution thereof, take the ſaid oath appointed to be taken by Regiſter to 
the Regiſter, before two or more Juſtices of the Peace for the ſaid give ſecurity 
Riding; and every Regiſter, at the time of his being ſworn into the 
(aid office, ſhall alſo enter into a recognizance with two or more ſuffi- 
Lient ſureties, to be approved of by five or more of the Juſtices of the 
Peace of the ſaid Riding that were preſent at his ſaid election, by writing 
under their hands and ſeals, to be regiſtered at the next general quar- 
ter ſeſſions of the peace for the ſaid Riding, of the penalty of two thou- 
and pounds unto her Majeſty, her heirs and ſucceſſors, to be taken by 
the ſame Juſtices of the Peace that approved of his ſecurity, condition- 
ed for his true and faithful performance of his duty in the execution 
of his ſaid office: the ſame to be tranſmitted by the ſame Juſtices of 
the Peace within one month next after the date thereof, into the office 
of her Majeſty's Remembrancer of the Exchequer, there to remain 
amongſt the records of the ſaid court | 

11. Provided that when any regiſter ſhall die, or ſurrender his of- When ſecu- 
ice, and that within the ſpace of three years from and after ſuch death rity to ve 
or ſurrender, no miſbehaviour appears to have been committed by ſuch vo. 
r in the execution of his le office, then and in ſuch caſe, at the 
end of the ſaid three years after his death or ſurrender, the ſaid recog- 
nizance ſhall become void. 

12. And it is further enacted, That every ſuch Regiſter, or his ſuf- Attendance 
ficient deputy, ſhall give due attendance at his office every. day in the in the office: 
week (except Sundays and holidays) between nine and twelve in the 
forenoon, and two and five in the afternoon, for the diſpatch of all bu- 
ſineſs belonging to the ſaid office; and that every ſuch Regiſter or his 
deputy, as often as required, ſhall make ſearches concerning all — 

:  morials 
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morials that are regiſtered as aforeſaid, and give certificates concen- 
ing the ſame under his hand, if required by any perſon. * 
What ſhall 13. And that every ſuch Regiſter ſhall be allowed for the entry of 
— cbqalh every ſuch memorial as is by this act directed, the ſum of one ſhilling ; 
morials ; and and no more, in caſe the ſame do not exceed two hundred words; bu Wl 


! ; 


for certifi- if ſuch memorial ſhall exceed two hundred words, then after the ras 
cates ; and and proportion of ſixpence an hundred for all the words contained in 
for ſearches. ſuch memorial, over and above the firſt two hundred words: and the 
like fees for the like number of words contained in every certificate or 
copy given out of the ſaid office, and no more; and for every ſearch 
in the ſaid office, one ſhilling and no more. 
Penalty on 14. And that if any ſuch Regiſter, or his deputy, ſhall neglect to 
Regiſter, perform his or their duty in the execution of the ſaid office, accordi 
&c. to the rules and directions in this act mentioned; or commit, or ſuffer 
to be committed, any undue or fraudulent practice in the execution of 
the ſaid office, and be thereof lawfully convicted; that then ſuch R.. 
giiter ſhall forfeit his ſaid office, and pay treble damages with full WM 
coſts of ſuit to every ſuch perſon or.perſons that ſhall be injured there- Wl 
by; to be recovered by action of debt, &c, 42 
In vacancy is. And that the perſon to be nominated as aforeſaid, npon the | 3 
oath to be death of any Regiſter, to execute the ſaid office during the time the 
taken. ſame ſhall be vacant as aforeſaid, ſhall, before he enter upon the exe- al 
cution thereof, take the oath herein before appointed to be taken by 
ſuch wee — and his deputy, before two or more Juſtices of the Peace al 
for the ſaid Riding: and that if ſuch perſon ſo nominated ſhall be law- 
fully convicted of any neglect, miſdemeanor, or fraudulent practice iu 
the execution of the ſaid office during ſuch vacancy, he ſhall be liable | MB 
to pay treble damages, with full cofts of ſuit, to every perſon that ſhall | 6. 
be injured thereby; to be recovered as aforeſaid. | x 
hold or 16. Provided that this act ſhall not extend to any copyhold eſtates, or | 
Jeaſchold to any leaſes at a rack-rent, or to any leaſe not exceeding one and twen- | 
eſtates. ty 1 where the actual poſſeſſion and occupation goeth along wi 
the leaſe. . = 
* Manors, &. 17. Provided that where there are more writings than one for mal. 
to be once ing and perſecting any conyeyance or ſecurity, which do name, ne 
named in . d - 
the memo- mention, or any ways affect or concern the ſame honours, manors, land, Wn 
rial, &c.$ tenements and hereditaments, and the pariſhes, townſhips, hamlets, or 
extraparochial places where the ſame lie, be only once named or men- | 
tioned in the memorial, regiſter and certificate of any one of the deed: 
or writings made for the perfeQing of ſuch conveyance or ſecurity; ll 
and that the dates of the reſt of the ſaid deeds or writings relating t0 
the ſaid conveyance or ſecurity, with the names and additions of the Bil 
= rties and witneſſes, and the places of their abodes, be only ſet down | 
| | J in the memorials, regiſters and certificates of the ſame, with a refer- Ji 
| ence to the deed or writing whereof the memorial is ſo regiſtered, that Bi 
| contains or expreſſes the parcels mentioned in all the ſaid deeds, and 
| — directions how to find the regiſtering of the ſame, | : | 
| | Decds made 18. And that a memorial of ſuch deeds, conveyances and wills, u 
ac. be made and executed, or publiſhed in London, or in any other 
G in the Weſt- place not within forty miles of the ſaid Weſt-Riding, which do ot 
| Riding, how may concern or affect any honours, manors, lands, tenements or heredi- 
ti toberegi- | tamehts in the ſaid Weſt-Riding, ſhall be entered or regiſtered by the 
__ | | aforeſaid 
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Toreſaſd Regiſter, or his deputy; in caſe an aflidavit ſworn before any 
1 1 at Weſtmidſte,, or a Maſter m Chancery, be brou ght 
with the ſaid memorial to the ſaid Regiſter, or his deputy, wherein 
one of the witneſſes to the execution of ſuch deeds and conveyances 
ſhall ſwear he or tbe ſaw the ſame executed, and the memorial ſigned _ 
and ſealed as aboveſaid, or wherein one of the witneſſes to the memo- 
rial of any will ſhall ſwear he or ſhe ſaw ſuch memorial _ and 
ſealed as aboveſaid ; and the ſame ſhall be a ſufficient authority to the 
ſaid Regiſter, or his deputy, to give the party that brings ſuch memo- 
rial and affidavit a certificate of the regiſtering ſuch memorial; which 
certificare figned by the ſaid Regiſter, or his deputy, ſhall be taken and 
allowed as evidence of the regiſteries of the ſame memorials in all 
courts of record whatſoever. - N | [5 FOR | 

19. And that if any perſon or perſons ſhall at any time forge or Of forging 
counterfeit any ſuch memorial or certificate as are herein before-men- 333 
tioned and directed, and be thereof lawfully convicted, ſuch perſon or ©.0t 
perſons ſhall incur and be liable to the penal ties in fat, of Elis againſt penalty on 
1 all forgers of falſe deeds and writings : and that if any pe on' or 1 perſons ſor» 
ball at any time forſwear himſelf before the ſaid Regiſter, or his de wearing 


HE forefaid, and be thereof lawfully convicted, ſuch perſon or perſons 
Shall incur and be liable to the ſame penalties as if the ſame oath had 
een made in any of the courts of record at Weſtminſter. 6 

20. Provided that all memorials of wills that ſhall be regiſtered in Memorials 
anner as aforeſaid, within the ſpace of fix months after the death of of wills, 
very reſpective deviſor or teſtatrix dying in England, Wales, and when to be 
own of Berwick upon Tweed, or within the ſpace of three years af. 
rue death of every refpective deviſor or teſtatrix dying upon or in 
y parts beyond the ſeas, ſhall be as valid and effectual againſt ſubſe- 
ent purchaſers, as if the ſame had been regiſtered immediately after 

death of ſuch reſpeQive deviſor or teſtatrix.  _ 5G 
21. Provided that in caſe the deviſee, perſon or perſons intereſted in Of will 
e honours, manors, lands, tenements or hereditaments deviſed by any conteſted. 
ch will as aforeſaid, by reaſon of the conteſting ſuch will, or other 
evitable difficulty, without his, her or their wilful neglect or default, 
all be diſabled to exhibit a memorial for the regiſtry thereof within 
e reſpeQive times herein before limited; then and in ſueh cafe the | 
giſtry of the memorial within the ſpace of fix months next after his, 23M 
r or their attainment of ſuch will, or a probate thereof, or removal iypn 


hibitſuch memorial, ſhal 
this act. 8 Who is 

22. And no member of parliament for the time being ſhall be capa- 4% be Rag. 
e of being choſen Regiſter, or of executing by himſeſf, or any other ter. 8 
rlon, the ſaid office; or have, take or receive any fee, or other pro- 
whatſoever, for or in reſpe& therèof: nor ſhall any Regiſter, or his 


rve in parliament. 351 | Om 
23. This act ſhall be taken as a public act; and all udges and Juſ- Public act. 
es are hereby required as ſuch to take notice thereof, without ſpe- 

| pleading the ſame. | e e 0e nigh 

An abridgment of the fatute 6 Ann. c. 35. © For the public regiſ- 

tering of all deeds, conveyances, wills, and other incumbrances that 


ſha]l be made of or that may affect any honours, manors, lands, te- 
Vor. III. —PAAx II. * nement 


1 puty, or before any Judge or Maſter in Chancery, in any of the cafes I 3 


the impediment, ear, he, the or they are diſabled or hindered to = | 
be a ſufficient regiſtry within the meaning A 


puty for the time being, be capable of being choſen à member to 
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« nements or hereditaments within the Eaſt-Riding of the county of 
« York, or the town and county of the town of Kingiton upon Hull, af. 
< ter the nine and twentieth day of September 1705, and for rendering 
the Regiſter in the Weſt-Riding more complete.” 1 , 
Eaft-Riding This ſtatute fecites, That whereas the lands in the Eaſt-Riding of the 
in York- county of York, and in the town and county of the town of Kingſton 
ire. upon Hull, are generally freehold, which may be ſo ſecretly tranſer- 
red or conveyed from one perſon to another, that ſuch as are il W 
o, by 


- 


have it in their La to commit frauds, and frequently do | 

means whereof ſeveral perſons (who through many years induſtry in 
their trades and employments, and by great frugality, have been ena. 
bled to purchaſe lands, or to lend monies on land-ſecurity) haye been 
undone 1n their purchaſes and mortgages, by prior and ſecret convey- 
ances and. fraudulent incumbrances, and not only themſelves but their 
whole families thereby utterly ruined ; for remedy whereof, (at the 
humble requeſt of the Juſtices of the Peace, gentlemen and freeholders ' 
of the ſaid Eaſt-Riding, and of the ſaid town and county of the town 
oP of Kingſton upon Hull) it is enacted, | 0 | 
A memorial 1- That a memorial of all deeds and conveyances, which after the 
to be-regiſ= 29th of September 1708, ſhall be made and executed, and of all wills 
tered. and deviſes in writing made or to be made and publiſhed, where the 
| deviſor or teſtatrix ſhall die after the ſaid nine and twentieth day of 
September, of or concerning, and whereby any honours, manors, lands, 
tenements or hereditaments in the ſaid Eaſt-Riding, or in the ſaid 
town and county ot the town of Kingſ.on upon Hull, may be any ways 
affected in law or equity, may be regiſtered in ſich manner as herein 
after directed; and that every ſuch. deed or conveyance that ſhall at 
any time after the ſaid nine and twentieth day of September, be made 
and executed, ſhall be adjudged fraudulent and void againſt any ſubſe- 
quent purchaſer or mortgagee for valuable conſideration, unleſs ſuch 
memorial thereof be regiſtered, as by this act is directed, before the re- 
iſtering of the memorial of the deed or conveyance under which ſuch 
—— purchaſer or mortgagee ſhall claim: and that every ſuch 
deviſe by will ſnhall be «djudged — and void againſt any ſubſe- 
quent purchaſer or mortgagee for a valuable conſideration, unleſs 
memorial of ſuch will be regiſtered in ſuch manner as is herein aſter 

ms And for fetling and eftabiſh od, wit 

2. And for ſettling and eſtabliſhing a certain method, with proper 
— aro rules and directions for regiſtering tach memorials. as *Preſaid, it is 
ſuch memo- further enacted, That one public office for regiſtering ſuch memorials 
rials, of and concerning any honours, manors, lands, tenements and heredi- 
taments, that are fituate, lying and being within the ſaid 1 
or the ſaid town and county of the town of Kingſton upon Hull, ſhall, 
(at the public charge of the ſaid Eaſt-Riding, to be raiſed by the Juſ- 
tices of the Peace thereof at their general quarter-ſeſſions of the peace. 
in ſuch manner as they are impowered to raiſe more for the repairs of 
Where re- public or county bridges) be erected and eſtabliſhed at Beverley, the 


% 


gitter office neareſt market-town to the centre or middle of the ſaid Eaſt-Riding. 
to be” to be managed and executed by a fit and able perſon, tc be from time 
to time elected and appointed in manner herein after directed, or his 
ſufficient deputy, and ſo continue in the ſaid office for ſo long time as he 


ſhall well demean bimfclf therein. 
| 3. And 
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3. And it is further enacted, That all elections of a 127 to be Regiſter, 
made or appointed by virtue of this act, ſhall be erte ot 
ing in manner following: that is to ſay. All the freeholders that at the 
time of any ſuch election have an eſtate of freehold of or in any lands, 
renements or hereditaments within the ſaid Eaſt-Riding, and the ſaid 
town and county of the town of Kingſton upon Hull, of in either of 
them, of the yearly value of one hundred pounds to'be determined: 
the oath of the eleQor, before the ſcrutators herein after mentioned, 
if any doubt ariſe touching the ſame, ſhall be electors of the ſaid Re- 
giſter ; and that the Juſtices of the Peace for the ſaid Eaſt-Riding, in 
that behalf aſſembled, or the major part of them, or any five of ſuch 
uſtices, to be appointed by ſuch major part, ſhall be ſerutators of the 
lot, who ſhall meet on the day and place of election, and there in 
the preſence of the electors ſhall place one or more glaſs veſſels, to be 
provided for that purpoſe, into which each elector preſent ſhall put one 
open paper, containing the name of ſuch perſon as he approves of ta 
be Regiſter ; which papers ſhall be taken out again in the preſence of 
the ſaid ſcrutators, by a perſon by them in that behalf appointed; and 
the name or namesof every perſon therein ſhall be once tranſcribed in 
diſtin columns, and under each name ſhall be ſet down the number 
of their electors, which ſhall be aro ae caſt up by the ſaid ſcruta- 
tors, and the ſame ſhall be read over in the hearing, and fixed up in the 
view of the electors then preſent, and the perſon upon whom the ma- 
jority ſhall fall ſhall be declared Regiſter. | : 3 
4. The election of a perſon to be the firſt ny ep? ſhall be made at Leng 
Beverley aforeſaid, upon the 13th of July in t 1 As 
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e ſaid year 1708, in 
open court, between nine in the morning and three in the afternoon. 
5. When and as often as the ſaid office ſhall become vacant by the On Regic: 
death, forfeiture or ſurrender of any ſuch Regiſter, the Juſtices of the ter's death 
Peace for the ſaid Eaſt- Riding aſſembled at general quarter-ſeſſions of the another to 
ace next aſter ſuch vacancy ſhall happen, or the major part of them, be 
| Il in open court declare the ſaid vacancy, and by order of the ſame 
ſeſſions ſhall appoint and prefix a certain day and tinie within the ſpace 
of one calendar month, and above three weeks enſuing the end of uch 
r uarter - ſeſſions, for the electors to aſſemble at Beverley afore- 
aid, to chuſe a fit and able perſon in the manner aforeſaid to ſupply the 
ſaid vacancy : and to the intent that all perſons qualified to be eleQors 
may have due notice of ſuch vacancy and rite of election of a ſacceed- 
ing Regiſter, the Clerk of the Peace for the time rag for the ſaid 
Eaſt-Riding, ſhall forthwith cauſe copies of ſuch order, for the prefix- 
ing the time of ſuch election, to be delivered td the reſpective chief 
Conftables of the ſeveral wapentakes within the ſaid Eaft-Ridin , who 
ſhall and are hereby required to publiſh the ſame in full market, in 
every market. town within their reſpective wapentakes on the next 
market-day after the receipt thereof, and to affix the ſame in the moſt 
_ mow of _ — WE. 
And every ſuch Regifter, before he enters upon the execution of who 4.1 
the ſaid office, ſhall be R's before the Juſtices ks Peace for the Who tal 
ſaid Riding, or any three or-more of them that ſhall be preſent at his 
eleQion, in theſe words : 'F | | 
** You ſhall truly and faithfully 133 and execute the office and Rege- 
« duty that is directed and required by you to be done by act of par- =» "_ 
| Y 2 « lament, 


by ballot- ber di. 
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| liament, intitled, An act ſor the public regiſtering of all deeds, con- 
veyances, wills, and other incumbrances that ſhall be made of, or 
that may affect any honours, manors, lands, tenements or heredit. 
ments within the Eaſt-Riding of the county of York, or the town and 
county of the town of Kingtton upon Hull, after the nine and twen. 
tieth day of September one hooking ſeven hundred and eight; and 
17 Ins have not given or promiſed, directly or indire&ly, nor autho. 
1 rized any perſon to give or promiſe, any money, gratutv of reward 
whatſoever, for procuring or obtaining the ſaid office for you. 
"34-1 18g help yu GOD” 
Regifter's 7. And when and as often as the ſaid Regiſter ſhall zppoint any de. 
| deputyto puty to execute the ſaid office, ſuch deputy ſhall, before he enters up- 
take the on the execution thereof,” take the ſaid oath appointed to be taken by 
ſame oath. the ſa d Regiſter; before two or more of the Juſtices of the Peace for 
the ſaid Riding: © r 
Who to ex- g And upon the death of any ſuch Regiſter, and until another elec. 
- may tion of a ſit per ſon to execu e thairffice ſhall be made in manner afore. | 
cancy. ſaid, the executors and adminiſtrators of the Regiſter deceaſed, roge. | 
ther with the ſuretie> ſor the ſaid Regiſter, or their execn'ors or ad. 
miniſtrators, ſtha'] appoint a proper perſon to execute the office of i 
Regiſter ; ſor whoſe demeanor in t e execution of the ſaid office, the | | 
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| ſecurity given for ſuch Regiſter deceaſed ſhall be anſwerable 
To take the 9 The perſon to be appointed as aforeſaid, upon the death of any 
- aid oath. Regiſter, to execute the ſaid office during the time the ſame ſhall be 
vacant as aforeſaid, ſhall. before he enters upon the execution thereof, 
take the oath herein before appointed to be taken by ſuch Regiſter and 2 
his deputy, before two or more Juſtices of the Peace for the ſaid Riding; ÞY 
Penalties on and if ſuch perſon ſo appointed ſhall be lawfully convicted of any ne- 
neglects. ole, miſdemeanor, or fraudulent practice in the execution of the ſaid 
office during ſuch vacancy, he ſhall be liable to pay treble damage, 
with full coſts of ſuit, to every perſon that ſhall be injured thereby, 
to be recovered as is herein after directed. 
How me- 1. All and every memorial ſo to be entered and regiſtered ſhall be 
morials ſhall put into writing, in vellum or parchment, and brought to the ſaid 
be written. office ; and in Caſe of deeds and conveyances, ſhall be under the hand 
and ſeal of ſome or one of the grantors, or ſome or one of the gran 
tees, his or their heir+, executors or adminiſtrators, guardians or trul- 
tees, atteſted by two w:tneſſes, one whereof to be one of the witneſſes 
to the execution of ſuch deed or conveyance; which witneſs ſhall up- 
on his oath before the ſaid Regiſter, or his deputy, prove the ſigning 
and ſealing of ſuch memorial, and the execution of the deed or con- 
veyance mentioned in ſuch memorial.z and in caſe of wills, the memo- 
rial: ſhall be under the hand and ſeal of ſome or one of the deviſeez, 
his or their heirs, executors or adminiſtrators, guardians or truſtees, at. 
teſted by two witneſſes; one whereof ſhall, upon his oath before the 
1 or his deputy, prove the ſigning and ſealing of ſuch me- 
| morial. 
What * 11. Every memorial of ariy deed, conveyance or will, ſhall contain 
* . the day of the month and the year when ſuch deed, conveyance or wil 
bears d ite, and the names and additions of all the parties to ſuch deed, 
or conveyance or will, and the places of their abodes; and ſhall ex- 


| preſs or inention the honours, manors, lands, tenements and heredin- 
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ments contained in ſuch deed, conveyance or will, .and the names of all 

the. pariſhes, townſhips, hamlets, precinQs or extraparochial places 

within the ſaid Eait-Riding. and the ſaid town and county of the town 

of Kingſton upon Hull, or either of them, where any ſuch honours, 

manors, lands, tenements or hereditaments are lying or bein that are 

given, granted, conveyed, deviſed, or * way affected or charged by 

any ſuch deed, conveyance or will, in ſuch manner as the ſame are 

expreſſed or mentioned in ſuch deed, conveyance ard will, or to the 

ſame effect; and that every ſuch deed, conveyance and will, or prodate 

of the ſame, of wh'ch P's memorial is ſo to be regiſtered as aforeſaid, 

ſhall be produced to the ſaid Regiſter, or his deputy, at the time of 1 

entering 5 memorial, who ſhal: indorſe a certificate on every ſuch e * 

deed, conveyance and will, or probate thereof, and therein mention ing memo- 

the certain day, hour and time on which ſuch memorial is ſo entered rial, 

or regiſtered, expreſſing alſo in what book, page and number the ſame + | 

is entered; and the ſaid Regiſter, or his deputy, ſhall fign the ſaid cer- —_ 

tificate when ſo indorſed, which certificate ſhall be taken and allowed * . 

as evidence of ſuch reſpective regiſtries in all courts of record what= |» 

ſoever ; and every page of ſuch regiſter-books, and every memorial tat 

ſhall be entered therein, ſhall be numbered, and the day of the month, 

and the year and hour, or time of the day when every memorial is re- 

giſtered, ſha!l be entered in the margents of the ſaid regiſter books, 

and of the ſa d memorial ; and that every ſuch * rs ſhall keep an Aa 

alphabetical calendar of all pariſhes, extraparochial places and town- 1 calendar. 

ſhips within the ſaid Eaſt-Riding, and the ſaid town and county of the \ 

town of Kingſton upon Hull, with reference to the number of every 

memorial that concerns the honours, manors, lands, teneiments or here- 

ditaments in every ſuch pariſh, extraparochial place or townſhip reſ- 

pectively, and of the names of the parties mentioned in ſuch memorials; 

and that ſuch regiſter ſhall duly file every ſuch memorial in order of 

time, as the ſame ſhall be brought to the ſaid office, and enter or re- 

giſter the ſaid memorials in the — order that they ſhall reſpectively 

come to his hand a | 
12. And that a memorial of ſuch deeds, conveyances and wills, as ä 


Wi ha 
n 


ſhall be made and executed, or publiſhe in London, or in any other Londen 
place not within forty miles of the ſaid Eaſt-Riding, which do or may gc. concern- 
concern or aſfect any honours, manors, lands, tenem nis or heredita- iis lands, 
ments in the ſ1id Eaſt-Riding, or the the ſaid town and county of the Kc. in the 


town of Kingſton upon Hull, ſhall be entered ard regiſtered by the Eaſt-Ridang 


aforeſaid Regiſter, or his deputy, in caſe an affidavit ſworn before one 
of the ſudges at Weſtminſter, or a Maſter in Chance v, ordirary or ex- 
traordinary, be brought with the ſaid memorial to the ſaid Regiſter, or 
his deputy, wherein one of the witneſſes to rhe ex cut ion of ſuch deeds 
and conveyance; ſhall ſwear he or ſhe. ſa the ſame execmed. and the 
anemoria] figned and ſealed as aforeſaid ; and the ſame ſhall be a ſuf- 
ficient authority to the ſaid Regiſter, or his depu!y, to give the party 
that brings ſuch memorial and affidavit a certificate of the regiſterin 
ſuch memorial; which certificate ſigned by the ſaid Re iter, or bis 
deputy, ſhall be taken and allowed as evidence of the regiſtcries of rhe 
lame in all courts of record whatſoever. 
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- 13. Provided that where there are more writings than one for making 
and perſecting any conveyance or ſecurity which do name, mention, or 
any ways affect or concern the ſame honours, manors, lands, tenement 
or hereditaments, it ſhall be a ſufficient memorial and region thereof, 
if all the ſaid honours, manors, lands, tenements or hereditaments, and 
the pariſhes, townſhips, hamlets, or exrraparochial places wherein the 
ſame lie, be only once named or mentioned in the memorial, regiſter 
and certificate of any one of the deeds or writings made for the per- 
ſecting of ſuch conveyance or ſecurity ; and that the dates of the ref 
of the ſaid deeds or writings relating to the ſaid conveyance or ſecurity, 
with the names and additions of the parties and witneſſes, and d 
places of their abodes, be only ſet down in the memorials, regiſters and 
certificates of the ſame, with a reference to the deed or writing where- 
of the m-morial is ſo regiſtered, that contains or expreſſes the parcel; 
mentioned in all the ſaid deeds, and directions how to find the regiſter. 
ing the ſame 

14. Provided alſo, that all memorials of wills that ſhall be regiſter- 
ed in manner as aforeſaid within fix months after the death of every re. 


when to be ſpeQive deviſor or teſtatrix dying within the kingdom of Great Britain, 


wills 
Locke 


Recital of 


frat. 27 H. 


or within three years after every reſpeQive devrſor or teſtatrix dyin 
upon or in any. parts beyond the feas, ſhall be as valid and effeQua 
againſt ſubſequent purchaſers, as if the ſame had been regiſtered 


immediately after the death of ſuch reſpective deviſor or teſta- | 5 


trix. 
- 15. Provided always, that in caſe the deviſee, or perſon or perſons 
intereſted in the honours, manors, lands, tenements or hereditaments 
deviſed by any ſuch will as aforeſaid, by reaſon of the conteſting ſuch 
will, or other inevitable difficulty, without his, her or their wilful 
neglect or default, ſhall be diſabled to exhibit a memorial for the re- 
gittery thereof within the reſpective times herein before limited; and 
that a memorial ſhall be entered in the ſaid office of ſuch” conteſt or 
other impediment within the ſpace of fix months after the deceaſe of 
ſuch deviſor or teftatrix who ſhall die within the kingdom of Great 
Britain, or within the ſpace of three years next after the deceaſe of 
ſuch perſon who ſhall die upon or beyond the ſeas ; then and in ſuch 
caſe Ke regiſtery of the memorial of ſuch will, within fix months nen 
after his, her or their attainment of ſuch will, or a probate thereof, 
or removal of the impediment whereby he, the or they are diſabled 
or hindred to exhibit ſuch memorial, ſhall be a ſufficient regiſtry with- 
in the meaning of this act ; 

16. And whereas by an act of parliament made in the 25th year of 
the reign of King Henry the 8th, intitled, An act for inrolments of 
bargains and ſales, it is enacted, That no manors, lands, tenements 
or other heredi!aments, ſhall paſs, alter or change from one to ano- 
ther, whereby any eftate of n or freehold ſhall be made by 
reaſon only of any bargain and ſale thereof, except the faid bargain 
and ſale be made by writing indented, ſealed and inrolled in one of 
the King's court of record at Weſtminſter, or elſe within the ſame 
county or counties where the ſame manors, lands, tepements or he- 
reditaments ſo bargained and ſold, lie or be, before the cu/fos rotuls- 
rum, and two Juſtices of the Peace, and the Clerk of the Peace of the 
ſame county or counties, or two of them at the leaſt, * 
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Clerk of the Peace to be one; Which act hath been found by experi- And its ef- 
ence to be of little or no uſe Sin the ſaid Eaſt- riding, or the ſaid te | 
town and county of the town of Kingſton upon Hul, for. that the 
Clerks of the Peace thereof reſpeQively for the time being, who haye 1 
the keeping of the ſaid enrolments within the ſaid reſpective places, 3 
are not by the ſaid act injoined to give any ſecurity ſor the ſafe keep- 6 7 
ing, nor under any penalty for the negligent keeping of the ſaid inrol- 

ments; nor is there by the ſaid act any certain place 2 for the 

keeping thereof: and whereas by this preſent act a public office is in- Publie of- 
tended to be erected and eſtabliſhed at. Beverley aforeſaid, at the pub- fice. Where 
lic charge of the ſaid Eaſt-riding, for regiſtering and ſafe keeping wo 2 
memorials of all deeds, conveyances and wills as aforeſaid, and a 
public Re iſter to be choſen, who, according to the directions here- 

after mentioned, is to give ſufficient ſecurity for the due execution of 

the ſaid office: for rendering therefore the ſaid act, made in the 27th 

of King Henry the 8th, more effectual and beneficial to the inhabi- 

tants of the {aid Eaſt-riding, and of the town and county of the town 9 
of Kingſton upon Hull, it is further enacted, that after the ſaid ag tn 
day of September 1708, all bargains and ſales of any manors, lands, Of inrolling 
tenements and hereditaments, ſituate, lying and being within the ſaid lande at Be- 
Eaſt- riding, or the ſaid town and county ot the town of 8 upon 1 
Hull, which ſhall be inrolled by the ſaid Regiſter, or his deputy for 

the time being, in the ſaid publie office at 12 ſhall be as berg 
effectual and available, to all intents and purpoſes whatſoever, as i 

the ſame had been inrolled in one of the Queen's courts of record at 
Weſtminſter, or before the cuſlot rotulorum, and two Juſtices of the 
Peace, and Clerk of the Peace of the ſaid Eaſt-riding, or of the ſaid 

town and county of the town of Kingſton upon Hull, or two of them, 
according to the aforeſaid act of the 27th of King Henry the 8th, or 

any other act now in force: and one or more Juſtice or Juſtices of 

the Peace of the ſaid Riding for the time being ſhall have power to 

take and enter an acknowledgment of the bargainor, if but one, or 

one of the bargainors, if more, in ſuch bargains and ſales ; and the 

ſaid Regiſter, or his deputy for the time being, ſhall well and ſuffici- 

ny inrol by ingroſſing in parchment books all ſuch bargains and ſales 

as ſhall for that purpoſe be acknowledged as aforeſaid ; and ſhall in- 

dorſe a certificate on ſuch bargains and ſales of the times of inrolling 
thereof, and ſign the ſame; and the books thereof ſhall ſafely keep 
in the ſaid public office, there to remain upon record amongſt the 
memorials of deeds there regiſtered. 

5 And that all deeds of bargain and ſale fo inrolled in the ſaid Certificate 
public or regiſter-office as aforeſaid, which ſhall appear to be ſo in- of deeds rev” © 
rolled by an indorſement or certificate on the ſaid deeds of bargain and 8 I 
ſale, ſigned by the ſaid Regiſter, or his deputy ; and that all copies of .,jgence. 
the inrolments thereof remaining on record in the ſo id 2 
thall be allowed in all courts where ſuch bargains and ſales, or co- 
bees ſhall be produced, to be as good and ſufficient evidence as any 

rgains and fales inrolled in any of the courts at Weſtminſter, and the 
copies of the inrolments thereof. of: : 

18. And that every ſuch inrolment of every ſuch deed in the ſaid Iarolment 
regiſter-office as aforeſaid, ſhall be deemed and adjudged to be the 2 > 5cemed 
entering of a memorial thereof purſuant to this act, and ſhall * the mona 

8 the rial. 
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memorial of ſuch judgment, ſtatute or recognizance, 


the ſame force and effect upon the eſtate therein mentioned, in rela. 
tion to all ſubſequent deeds, conveyances and wills, and to all other 
intents and purpoſes, as if a memorial of ſuch inrolle4 deed had 
ow entered in the ſaid regiſter-office as aforeſaid, , purſuant to 
this act J mu 
19. And that no judgment, ſtatute or recognizance (other than ſuch 
as (hall be entered into in the name 3 the proper account oſ 
her Majeſty, her heirs and ſucceſſors) which ſhall be obtained or en- 
tered into aſter the ſaid 29th of September in the year 1508, ſhall 
affect or bind any honours, manors, lands, tenements or heredita. 
ments, ſituate, lying and being in the ſaid Eaſt Riding, or in the ſaid 
town and county of the town of Kingſton upon Hull, but only from 
the time that a memorial of ſuch judgment, ſtatute or recognizance, 
mall be entered at the ſaid regiſter-office, expreſſing and containing, 
in caſe of ſuch judgment, the names of the plaintiffs, and the names 


and additions therein of the defendants, the ſums thereby recovered, 


and the times of the ſigning thereof; and in caſe of ſtatutes and recop- 
nizances, expreſſing and containing the date of ſuch ſtatute of re- 
cognizance, the names and additions of the cognizors and  cognizees 
therein, and for what ſums, and before whom the ſame were acknow- 
ledged ; and that in order to the making and entry of ſuch memorials, 
judgments, ſtatutes and recognizances as aforeſaid, the party and par- 
ties defirmg the ſame, ſhall produce and do leave with the ſaid Re- 
giſter, or his deputy, to be filed in the ſaid public or oy nega a 
igned by the 
roper officer, or his deputy, who ſhall fign ſuch judgment, or his 
* in the ſame office, or by the proper officer in whoſe office 
ſuch ſtatute of recognizance ſhall be inrolled, together with an affida- 
vit, ſworn beſore one of the Judges at Weſtminſter, or a Maſter in 
Chancery, that ſuch memorial was duly ſigned by the officer whoſe 
name ſhall appear to be thereunto ſet, which memorial ſuch reſpective 
officer is hereby required to give ſuch plaintiff or plaintiffs, cognizee 
or cognizees, or his, . her or their executors or adminiſtrators, or at- 
torney, or any of them, he, ſhe or they paying for the ſame the ſum 
of one ſhilling, and no more. 
20. And that the ſaid Regiſter, or his deputy, ſhall make an entry, 
and likewiſe (if required) ſhall give a certificate in writing under his 


hand, teſtified by two credible witneſſes, and of every ſuch memorial 


of any judgment, ftatute or recognizance brought to him to be ſo re- 
| meas as aforeſaid, and therein mention the certain day on which 
uch memorial is ſo regiſtered or entered, expreſſing alſo in what book, 
page and number the — is entered. 

21. And that every ſuch Regiſter ſhall be allowed, for the entry of 
every ſuch memorial as is by this act directed, the ſum of one ſhilling, 
and no more, in caſe the ſame do not exceed two hundred words; but 
if ſuch memorial ſhall exceed two hundred words, then after the rate 
and proportion of ſix-pence a hundred for all the words contained in 
ſuch-memorial, over and above the firſt two hundred words. and the 
like fees ſor the like number of words contained in every ſuch bargain 


and ſale as aforefaid, and in every certificate or copy given out of the 


ſaid office, and no more; and ſor every ſearch in the {aid office, one 
ſhilling, and no more. | 
22. And 


W 
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And that every ſuch Regiſter, or his ſufficient deputy, ſhall Atrendance 
N= attendance a bis office every day in the week (except Sundays at the officp. 
and bolidays) between-nine and twelve in the forenoon, and two and 
five in the afternoon, for the diſpatch of all buſineſs belonging to the 
{aid office ; and that every ſuch Regiſter, or his _ , as often as 
required, ſhall make ſearches concerning all memorials that are regiſ- 
tered as aforeſaid, and give certificates concerning the ſame under 
his hand (if required by any perſon) teſtified by two credible wit- 
| neſles. | 
; 23. And that every Regiſter, at the time of his being ſworn into the Regiſter c 
ſaid office as aforeſaid, ſhall enter into a recognizance with two or 8e 
more ſufficient ſureties, (to be approved of by hve or more of the Juſ- 
tices of the Peace of the ſaid Riding that were preſent at his election, 
hy writing under their hands and ſeals, to be regiſtered at the next 
general quarter- ſeſſions of the peace for the ſaid Riding) of the penal- 
ty of two thouſand pounds unto her Majeſty, her heirs and ſucceſſors, 
to be taken by the ſame Juſtices of the Peace that approved of his ſe- 
curity, conditioned for his true and faithful performance of his duty 
in the execution of his ſaid office, in all things dire&ed and required 
by this act: the ſame to be tranſmitted by the ſame Juſtices of the 
Peace within one month next after the date thereof, into the office of 
her Majeſty's Remembrancer of the Exchequer, there to remain 
amongſt the records of the ſaid court. 

24. That if any ſuch Regiſter or his deputy ſhall neglect to perform Penalty on 
his or their duty in the execution of the ſaid office, according to the neglett of 
rules and directions in this act mentioned: or commit, or ſuffer to be duty. 
committed, any undue or fraudulent praQtice in the execution of the ſaid 
office, and be thereof lawfully convicted; then ſuch Regiſter ſhall 
forfeit his ſaid office, and pay treble damages with full coſts of ſuit to 
every ſuch perſon or Ka" 2 as ſhall be injured thereby ; to be reco- 
vered by action of debt, Qc. in any of her Majeſty's courts of record at 
Weſtminſter. 

25. Provided nevertheleſs, that when any Regiſter dies, or ſurren- When re- 
ders his office, and that within the ſpace of three years after his death cognizance 
or ſurrender no miſbehaviour appears to be committed by ſuch Re- 0 be void. 

fer in the execution of the falk office, then at the end of the ſaid 
three years after his death or ſurrender, the ſaid recognizance ſo enter- 
ed into by him ſhall become void and of none effect to all intents and 
purpoſes, | 

26. That if any perſon or perſons ſhall at any time forge or counter- of | 
ſeit any entry of the and of any — ee, in any ſuch N , 
—_— and ſale as aforeſaid, or any ſuch memorial, certificate or in- 
dorſement as is herein mentioned or direQed, and be thereof lawfull 
convicted, ſuch perſon or perſons ſhall incur and be liable to ſuc 
pains and penalties, as in and by an act, made in the fiſth year of 
Queen Elizabeth, intitled, An ad ogainft forgers of falſe deeds and 
writings, are impoſed upon perſons for forging and publiſhing of falſe 
deeds, charters or writings ſealed, court-rolls or wills, whereby tbe 
ſreehold or inheritance of any perſon or perſons, of, in or to any lands, 
tenements or hereditaments, ſhall or may be moleſted, troubled or 
charged : and that if any perſon or perſons ſhall at any time forſwear 
himſelf before the ſaid Regiſter, or his deputy, or before any jane | 

. | | aſter 
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Maſter in Chancery, in any of the caſes herein mentioned, and be ther. 
of lawfully convicted, ſuch perſon or perſons ſhall incur and be lab 
to the ſame penalties as if the ſame oath had been made in any of th, 

courts = record — 3 as Oh 
Certificate 27. at in caſe of mort , judgments, ſtatutes ar Tecogni- 
ei mortgages zances, whereof memorials ſhall be entered in the ſaid regiſter- oo 
Eſcharged. purſuant to this act, if at any time afterwards a certificate ſhall he 
| — to the ſaid Regiſter, or his deputy, _ by the reſpectin 
mortgagors and mortgagees in ſuch mortgage, plaintiffs and defendant 
in ſuch judgment. cognizor and cognizees in ſuch ſtatute or recogri. 
zance, their reſpective executors, adminittrators or aſſigns, atteſteſh 
two witneſſes, whereby it ſhall appear that all monies due upon 10 
mortgage, Us —— ſtatute or recognizance reſpectively, have bee: Mi 
paid or ſatisfied in diſcharge thereof; which witneſſes ſhall, upon ther il 
oath before the ſaid Regiſter, or his deputy, prove ſuch monies to be 


ſatisfied or paid accordingly, and that they ſaw ſuch certificate ſign. 
ed by the ſaid mortgagors and mortgagees, plaintiffs and defendant, 
cognizors and cognizees reſpectively, their reſpective executors, ad 
miniſtrators or aſſigns ; that then in and every ſuch caſe the ſaid . 


per, or his deputy, ſhall make an entry in the ſaid margents ofthe nl 
aid regitter-books againſt the regiſtry of the memorial of ſuch mon. 


gage, judgment, ſtarute or recognizance reſpeRively, that the ſane (WM 


was ſatisfied and diſcharged rr to ſuch certificate, to which 
the ſame entry ſhall refer, and ſhall after file ſuch certificate, to n. 
main upon record in the faid regiſter-office. | 
When judg- 28. Provided nevertheleſs, that if any judgment, ſtatute or recoe- 
mente, &c. nizance be regiſtered in the ſaid regiſter-office within thirty days after 
wo be _regil- the acknowledgment or ſigning thereof, all the lands that the defer 
* dants or cognizors had at the time of ſuch acknowledgment or ſign 
ſhall be bound thereby, 
This act not 29. Provided always, that this act ſhall not extend to any copyhold 
to extend to eſtates, or to any leaſes at a rack-rent, or to any leaſe not exceeding 


; eopyhold ef- twenty-one years, where the actual poſſeſſion goeth along with the S 


tates, &c Joſe. 


How bar- 30. That in all deeds of bargain and ſale hereafter inrolled in pur- 1 
keins and ſuance of this act, whereby an eſtate of inheritance in fee ſimple is - Bl 
fales of fee mited to the bargainee and his heirs, the words grant, bargain and ſil, Bil 


22 e ſhall amount to, and be conſtrued and adjudged in all courts of jud- 


coniltued. 


from the bargainor for himſelf, his heirs, executors and adminiſtra- 
tors; that the bargainor, notwithſtanding any act done by him, was at 
the time of the execution of ſuch deed ſeſſed of the herediraments and 
remiſes thereby granted, bargained and ſold, of an indefeaſible eſtate 
in fee-fimple, free from all incuwbrances (rents and ſervices due to the 
lord of the fee only excepted) and for quiet enjoyment thereof again 
the bargainor, his heirs and aſſigrs, and all claiming under him; and 
alſo for further aſſurance thereof to be made by the bargainor, bi 
heirs and aſſigns, and all —_ under him, unleſs the ſame ſhall be 
reſtrained and limited by expreſs particular words contained in ſuci 
deed, and that the bargainee, his heirs, executors, adminiſtrators 2 
athzns reſpectively, ſhall and may, in any action be brought, _ , 


cature to be expreſs covenants to the bargainee, his heirs and aflign, BY 
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breach or breaches thereupon, as they might do in caſe ſuch covenants 
were expreſsly inſerted in ſuch bargain and ſale. 

31. That every leaf of the aforeſaid Regiſter-books and Inrolment- Reziſter- 
books ſhall be ſigned by two Juſtices of the Peace of the ſaid Riding an = * 
(to be from time to time appointed by the Juſtices of the Peace thereot, 
or the major part of them, at their general quarter-ſeſſions of the 
peace aſſembled) who are hereby required to ſign the ſame accord- 
ingly ; and that an entry thereof ſhall be made from time to time, by 
the clerk of the peace of the ſaid Riding for the time being, in the 
Order-book of the ſaid ſeſſions, and ſigned by the ſame Juſtices of the 
Peace that ſhall from time to time ſign the ſaid Regiſter and In- 
rolment-books, to remain upon record amongſt the records of the ſaid 
ſeſſions; and that a like entry ſhall be made upon record, and ſigned 4” 
as aforeſaid, of the number of the ſame books, and how called or 3 

marked, and how many pages each of them contains, that are at any 
time and from time to time uſed in the ſaid Regiſter-office. 

2. That no member of parliament for the time being ſhall be ca - Who not to 
pable of being choſen Regiſter, or of executing by himſelf, or any de "<xiſter- 
other perſon, the ſaid office; or have, take or receive any fee, or * 
other profit whatſoever, for or in reſpect thereoſ: nor ſhall any Re- 
giſter, or his deputy for the time being, be capable of being ehoſen 4 
member to ſerve in parliament. | | y ER 

33. That this act ſhall be taken and allowed in all courts within This is a 
this kingdom as a public act; and all N and other per- publick aft, 
ſons therein concerned, are hereby required as ſuch to take notice 
thereof, without ſpecial pleading the ſame. 

34. And whereas an act of parliament, made in the ſecond year of Recital of 
her preſent Majeſty's reign, intitled, an act for the publick regiſtring Stat, 2, 
ec all deeds, conveyances and wills, that ſhall be made of any honours, _ % ts 
anors, lands, tenements or hereditaments within the Weſt-riding of 18. IE MY 
= the county of York, after the _ day of September 1704 ; and alſo 

one other act, made in the (a) fifth year of her preſent Majeſty's reign, (z) See this 
intitled, an act for inrolment of bargains and ſales within ti e Weſt- el. Tit. 
riding of the county of York, in the Regiſter-office there lately rg" wi 
provided; and for making the ſaid regiſter more effectual, were of 
wy good deſign, but have been found by experience to be deſective 
in everal particulars, for which apt remedy 1s provided by the method 
of this act, in and for the ſaid Eaſt-riding of the county of York, and 
the town and county of the town of Kingſton upon Hull; it is enaQted, yy, 
That from and after the ſaid 29th day of September 1708, all and Clauſes in 
every the proviſions, clauſes, articles, matters and things in this pre- this act, not 
ſent act contained, concerning the ſaid Eaſt-1iding, and the town and contained 
county of the town of Kingſton upon Hull, and not provided for or in the fad 
contained in the ſaid recited acts, or either of them, ſhall extend unto —_—— 
and affect all honours, manors, lands, tenement*, and hereditaments, henours, 
ſituate, lying and being within the ſaid Weſt-riding, (the mortgage or &c. in the 
purchaſe whereof ſhall exceed the ſum of fiſty pounds) as effrQuually Weft-ri- 
a* if the ſame and every of them were reſpectively inſerted and con- s. 
tained in the ſaid recited acts; and that from and after the ſaid aqih | 
day of September 1708, all and every perſon and perſons in the execu- 
— of the ſaid recited acts reſpeQively within the ſaid Weſt-riding, 

| conform unto and duly obſerve the alterations, additional — 2 
ons, 


| 
Wh 
ul 
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Parts if Deeds. 5 


Of regiſtring 


ons, orders, rules and directions of this preſent act, as to the honour;, 
manors, lands, tenements, and hereditaments, ſituate, lying and bein 

within the faid Weſt riding, and every matter and thing relating there. 
unto, in like manner as is by this act required and in;o:ned to be done 
within the ſaid Eaſt-riding, as to the honours, c. within the ſaid af. 


riding, and town and county of the town of Kingſton upon Hull, or any 


matter or thing relating thereunto. 
An abridgment of the Stat.) Ann. c. 20. For the public regęſter. 
« ing of deeds, conveyances and wills, and other incumbrances that 
„ thall be of, or that may affect any honours, manors, lands, tenement; 
« or hereditaments, within the county of Middleſex, after the 2gth 
« day of September 1709.” | | | 
Whereas by the different and ſecret ways of conveying lands, tene- 


deeds and ments and hereditaments, ſuch as are ill- diſpoſed have it in their power 


A memorial 


to be made. 


wills, Kc. in to commit frauds, and frequently do ſo, by mears whereof ſeveral per- 


ſons (who through many years induſtry in their trades and employments, 
and by great frugality, have been enabled to purchaſe lands, or to lend 
monies on land-ſecurity) have been undone in their purchaſes and mort- 
gages, by prior and ſecret conveyances and fraudulent incumbrances, 


and not only themſelves but their whole families thereby utterly ruin. 


ed: for remedy whereof, (at the humble requeſt of the Juſtices of the 
Peace, Gentlemen and freeholders of the county of Middleſex) It is 
enacted, 

That a memorial of all deeds and conveyances, which from and af- 
ter the 29th day of September in the year of our Lord 1509, ſhall be 
made and executed, and of all wills and deviſes in writing made, or to 


be made and publiſhed, where the deviſor or teſtatrix ſhall die, after 


Regiſter of- 


fice erected. 


Who to be 
regilters, 


the ſaid 29th _y of September, of or concerning and whereby any ho- 
nours, manors, lands, tenements and hereditaments in the ſaid county, 
may be any ways affected in law or equity, may be regiſtered in ſuch a 
manner as herein after directed; and that every deed or conveyance, 
that ſhall at any time after the ſaid 29th day of September be made and 
executed, ſhall'be adjudged fraudulent and void againſt any ſubſequent 
urchaſer or mortgagee for valuable conſideration, unleſs ſuch memo- 
rial thereof be regiſtered, as by this act is direQed, before the regiſ- 
tcring of the memorial of the deed or conveyance under which ſuch 
ſubſequent purchaſer or mortgagee ſhall claim: and that every ſuch 
deviſe by will be adjudged fraudulent and void avainſt any ſubſe- 
quent purchaſer or mortgagee for valuable conſideration, unleſs a me- 
morial of ſuch will be —— at ſuch time and in ſuch manner as 1s 
herein after directed. | 
And ſor ſettling and eftabliſhing a certain method, with proper rules 
and directions for regiſtering ſuch memorials as aforeſaid, it is further 
enacted. That one publick office for regiſtering ſuch memorials of ard 
concerning any honours, manors, lands, tenements and hereditaments, 
that are ſituate and lying and being within the ſaid county, ſha!l be 
erected and eſtabliſhed in manner 5 that is to ſay, That ſor 
the beiter and more effectual putting in execution the matters and things 
in this act contained, the {worn clerk to execute the office of inrolment 
in the High Court of Chancery, who is appointed to inrol for the coun- 
ty of Midaleſex, the chief clerk to inrol pleas in the Queen's-Bench, 
the cleik of the warrants in the court of Common Fleas, and the 


Queen's 


Queen 5 Remembrancer, or his deputy, in the court of Exchequer, ſhall Deputies, 
be the Regiſters or maſters of the office for the matters and things in 
this act contained; and alſo ſhall and ma ſrom time to time nomi- WIN 
nate and appoint one or more able and ſufficient perſon or perſons, for 
whom they ſhall be accountable, io be their deputy or deputies; 
which ſaid Regiſters, or their deputies, ſhall well and truly do and 
erſorm all and every the matters and things intended by this act to 
done and performed, in ſome convenient office or place, to be pro- 


vided by the ſaid clerks or Regiſters in or (a) near ſome of the inns of (a) The of- 4 
the court of Chancery, whereto all perſons ey have free reſort at fice is in the 
the times appointed by this act: and.that the ſaid clerks or Regiſter r 
ſhall preſent ſuch deputy or „ 00 to the Lord High Chancellor, or ar Lin- 


Lord Keeper, or Lords Commiſſioners of the Great Scal of Great Bri- coln lan. 
tain, to the Chief Juſtice of the Queen's-Bench, to the Chief Juſtice of | 
the Common Pleas, and to the Chief Baron of the Court of Exchequer | 
for the time being, to be by them, or any three of them, approved 

of, before ſuch deputy or deputies ſhall enter upon the execution of 

the fail office; and that. ſuch deputy or deputies (ball and may be dif- 

placed and removed by the ſaid Lord High Chancellor, or Lord 

Keeper, or Lords Commiſſioners of the Great Seal, the Chief Juſtices 

of the Queen's-B-nch and Common Pleas, and Chief Baron, or any 

three of them. by ary writing under their hands and ſeals ; and that the 

faid Lord Chancellor, or Lord Keeper, or Lords Commiſſioners of 

the Great Seal, the two Chief {uſtices and Chief Baron, or any. three 

of them, ſhall from time to time have ſull power and authority to 

make ſuch rules and orders for the better managing and government 

of the {aid office, agreeable to the form and true intention of this act, 

as they ſhall find convenient and neceſſary. 

And that every ſuch Regiſter or maſter, before he enters upon the Regiſter to 
execu ion of the ſaid office, ſhall be ſworn before the Lord Chance]. be worn. 
lor, or Lord Keeper, or Lords Commiſſioners of the Great Seal of 
Gren Britain, or the Chief Juſtice of the „ ele; Chief juſtice 
of the Common Pleas, and Chief Baron of the court of Exchequer, or 
any one of them. in theſe words: | 

„ You ſhall ſwear, that you will truly and faithfully perform and 
* execu'e the office and duty chat is directed and required by you to 
* done by a@ of parliament, intitled, An act for the publick regiſ- 

* tring of deeds, conveyances and wills, and other incumbrances, 

that ſhall be made of or that may affect any honours, manors, lands, 

tenements or hereditaments within the county of Middleſex, after 

the 29th day of September 1709, and that you have not given or 

* promited, directly or indirectly. nor authorized any perſon to give 

* or promiſe, any money, gratuity or reward whatſover, for pro- 

* curing or obtaining the ſaid office for you. | 
. « So help you GOD” | 

And that if ſuch T coy ſo appointed Regiſter or maſter ſhall be Midemea- 

lawfully convicted of any neglect, miſdemeanor, or fraudulent prac- nors, | 

tice in the execution of the ſaid office, he ſhall be liable to pay treble 

damages, with full coſts of ſuit, to every perſon that ſhall be injured 

thereby; to be recovered as is herein after directed. 1 


— 


« 
« 
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Memorials And that all and every memorial ſo to be entered and regiſtered 
— writ- ſhall be put into writing, in vellum or parchment, and brought to 

the ſaid office z and in caſe of deeds and conveyances, ſhall be under 
the hand and ſeal of ſome or one of the grantors, or ſome or one of 
| the grantees, his or their heirs, executors or adminiſtrators, guardi. 
ans or truſtees, atteſted by two witnefſes, one whereof to be one of 
the witneſſes to the execution of ſuch deeds or conveyance ; which 
witneſs ſhall upon his oath before one of ſaid Regiſters or maſters, or 
before a maſter in Chancery, ordinary or extraordinary, prove the 
ſigning and ſealing of ſuch memorial, and the execution of the deed 
or conveyance mentioned in ſuch memorial; and in cafe of wills, the 
memorials ſhall be under the hand and ſeal of ſome or one of the de- 
viſees, his or their heirs, executors or adminiſtrators, guardians or 
truſtees, atteſted by two witneſſes, one whereof ſhall upon his oath 
before the ſaid Regiſters or maſters, or before ſuch maſter in Chance- 
ry as aforeſaid, prove the ſigning and ſealing of ſuch memorial ; and 
ſhall indorſe a certificate thereof on every ſuch memorial, and fign 
the ſame. 

And that every memorial of any deed, conveyance or will, ſhalt 
contain the day of the month and the year when ſuch deed, conveyance 
or will bears Gas, and the names and additions of all the parties to ſuch 

deed or conveyance, and of the deviſor ot teſtatrix of ſuch will, and 
of all the witneſſes to ſuch deed, conveyance or will, and the places of 
their abodes ; and ſhall expreſs or mention the honours, manors, lands, 
tenements or hereditaments contained in ſuch deed, conveyance or will, 
and names of all the pariſhes, townſhips, hamlets, precinRs or extra- 
parochial places within the ſaid county, where any Tuch honours, ma- 
hors, lands, tenements or hereditaments are lying and being, that are 
given, granted, conveyed, deviſed, or any way affected or chatged by 
any ſuch deed, conveyance or will, in ſuch manner as the ſame are ex- 
preſſed or mentioned in ſuch deed, conveyance or will, or to the ſame 
effect; and that every ſuch deed, conveyance and will, or probate of 
the ſame, of which ſuch memorial is ſo to be regiſtered as aforeſaid, 
ſhall be produced to the ſaid regiſters or maſters at the time of entering 
ſuch memorial, who ſhall indorſe a certificate on every deed, convey- 
ance and will, or probate thereof, and therein mention the certain day, 
hour and time on which ſuch memorial is ſo entered or regiſtered, ex- 
preſſing alſo in what book, page and number the ſame is entered; and 
that the ſaid Regiſters or maſters ſhall ſign the ſaid certificate when ſo 
indorſed, which certificate ſhall be taken and allowed as evidence of 
ſuch reſpective regiſtries in all courts of record whatſoever ; and that 
every page of ſuch Regiſter-books, and every memorial that ſhall be 
entered therein ſhall be numbered, and the day of the month, and year 
and hour, or time of the day when every memorial is regiſtered, ſhall 


be entered in the margents of the ſaid Regiſter-books, and in the mar- 


| gents of the ſaid memorial; and that every ſuch Regiſter or maſter 
Alphabetl- ſhall keep an alphabetical calendar of all the pariſhes, extraparochial 
cal calendar. places and townſhips within the ſaid county, with reference to the num- 
ber of every memorial that concerns the honours, manors, lands, tene- 
ments or hereditaments in every ſuch pariſh, extraparochial place of 
- townſhip reſpectively, and of the names of the parties mentioned in 
ſuch memorials; and that ſuch Regiſter of maſter ſhall duly file —- 

ue 
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{ach memorial in order of time as the ſame ſhall be brought to the ſaid 
office, and enter or regiſter the {aid memorials in the ſame order that 
they ſhall reſ ng to his hands. 

Provided a mw that w 
making and pe 


WY 


here there are more writings than one for How me- 
eQing. any, conveyance or ſecurity which do name, morials 0 


mention, or any ways affect or concern the ſame honours, manors, lands, be where 


tenements or hereditaments, it ſhall be a ſufficient memorial and regiſ- 


ter thereof, if all the ſaid honours, manors, lands, tenements or here- K. 


ditaments, and the pariſhes, . townſhips, hamlets, or extraparochial 
places wherein the ſame. lie, be only once named or mentioned in the 
memorial or regiſter of any one of the deeds or writings made for the 
performing of uch conveyance or ſecurity; and that the dates of the 
reſt oſ the aid deeds or writings relating to the ſaid conveyance or ſe- 
curity, with the names and additions of the parties and witneſſes, and 
the places of their abodes, be only ſet down in the memorials and regiſ- 
ters of the ſame, with a reference to the deed or writing whereof the 
memorial is ſo regiſtered, that contains or expreſſes the parcels men- 
tioned in all the {aid deeds, and directions how to find the regiſtering 


the ſame. 


Provided alſo, that all memorials of wills that ſhall be regiſtered in Wills, ohen 


manner as aforeſaid within the ſpace of ſix months after the death of valide 
every reſpective deviſor or teſtatrix dying within Great Britain, or with- 
in three years after the death of every reſpective deviſor or teſtatrix 
dying upon the ſea, or in any parts beyond the ſeas, ſhall be as va lid 
and effeQual againſt ſubſequent purchaſers, as if the ſame had been re- 
giſtered immediately after the death of ſuch reſpeQive deviſor or teſta- 
wie. | 
Provided always, that in caſe the deviſee, or perſon or perſons in- 
terefled in the honours, manors, lands, tenements or hereditaments de- 
iſed by any ſuch will as aforeſaid, by reaſon of the concealment or 
ſuppreſſion, or conteſting ſuch will, or other inevitable difficulty, with- 
ut his, her or their wilful neglect or default, ſhall be diſabled to ex- 
ibit a memorial for the regiſtry thereof within the reſpeRive times 
erein before limited; and that a memorial ſhall be entered in the ſaid 
office of ſuch conteſt or other impediment within the ſpace of two 
rears after the death of ſuch deviſor or teſtatrix who ſhall die within 
he kingdom of Great Britain, or within the ſpace of four years next after 
he deceaſe of ſuch perſon who ſhall die upon the ſea, or beyond the 
eas; then and in ſuch caſe the regiſtry of the memorial of ſuch will, 
thin the ſpace of ſix months next aſter his, her or their attainment 
ff ſuch will, or a probate thereof, or removal of the impediment where- 
dy he, the or they are diſabled. or hindered to exhibit ſuch memorial, 
all be a ſufficient regiſtry within the meaning of this act. 
Provided nevertheleſs, that in caſe of any concealment or ſu - 
Dn of any will or deviſe, any purchaſer or purchaſers ſhall not be diſ- 
urbed or defeated in his or their purchaſe, unleſs the will be actual- 
/ regiſtered within five years after the death of the deviſor or teſ- 
atrix. | 

And it is further enacted, that every ſuch Regiſter or maſter ſhall 
de allowed for the entry of every ſuch memorial as is by this act di- fees. 
7-Ced, the ſum of one. ſhilling, and no more, in caſe the ſame do not 
xceed two hundred words ; but if ſuch memorial ſhall ner ts 

| | undr 


deeds, 


Regiſter's 
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Attendance 5 
at the office. give due attendance to his office every day 1n 


hundred words, then after the rate and proportion of ſixpence a 
hundred for all the words contained in ſuch memorial, over and aboye 
the firft two hundred words: and the like ſees for the like number of 
words, contained in every certificate or copy given out of the ſaid of. 
fice, and no more; and for every ſearch in the fſaid- office, one ſhil- 
ling, aud no more. 
And it is further enacted, that every ſuch . or maſter ſhall 
the week (except Sun- 
days and holidays) between the hours of nine and twelve in the fore. 
noon, and the 8 of two and five in the afternoon, for the diſpatch 
of all buſineſs belonging to the ſaid office; and that every ſuch Regiſ. 
ter or maſter, as often as required, ſhall make ſearches concerning aj 
memorials that are regiſtered as aforeſaid, and give certificates con- 
cerning the ſame under his hand, (if required by any perſon) teſtified 
by credible witneſſes. | 


Regifters to And that each of the ſaid Regiſters or maſters, at the time of his 


give ſecuri- 
ty. 


or forging 


Certificate 


being ſworn into the ſaid office as aforeſaid, ſhall enter into a recog- 
nizance with two or more ſufficient ſureties, (to be approved of by the 


Lord Chancellor or Lord Keeper, or Lords Commiſſioners of the 


Great Seal of Great Britain, or the Chief Juſtice of the Queen's-Bench, 
Chief Juſtice of the Common Pleas, and Chief Baron of the court of 
Exchequer, or any one of them) of the penalty of two thouſand pounds 
to her Majeſty, her heirs ard ſucceflors, to be taken by one of the 
ſaid Chief Juſtices, conditioned for his true and faithful performance 
of his duty in the execution of the ſaid office, in all things directed and 
required by this act: the ſame to be tranſmitted-by ſuch Chief Juſ- 
rice within one month next after the date thereof, into the office a 
her Majeſty's Remembrancer of the Exchequer, there to remain 
amongſt the records of the ſaid court. IAG 

And that the damages before mentioned to be forfeited by any ſuch 
Regiſter or maſter for any neglect, miſdemeanor or fraudulent practice 
in the execution of his office, ſhall be recovered by an action of debt, 
Ec. in any of her Majeſty's courts of record at Weſtminſter. 

And that if any perſon or perſons ſhall at any time forge or counter- 
ſeit any entry of the acknowledgment of any ſuch memorial, certih- 
cate or indorſement as are herein mentioned or directed, and be thereoſ 
lawfully convicted, ſuch perſon or perſons ſhall incur and be liable to 
ſuch pains and penalties, as in and by an act made in the fifth year of 
Queen Elizabeth, intitled, An act againſt forgers of falſe deeds and writings, 
are impoſed upon perſons for forging and publiſhing of ſalſe deeds 
charters or writings ſealed, court-rolls or wills, whereby the freehold 
or inheritance of any perſon or perſons, of, in, or to any lands, tene- 
men's or heretitaments, ſhall or may be moleſted, tronbled or charged: 
and that if any perſon or perſons ſhall at any time forſwear himſelf 
before the ſaid Regiſters or maſters, or beſore any Judge or maſter it 
Chancery, in any of the caſes herein mentioned, and be thereof lav - 
fully convicted, ſuch perſon or perſons ſhall incur and be liable tothe 
ſame penaſties as if the ſame oath had been made in any of the courts 
record at Weſtminſter. | 

And that in caſe of mortgages, whereof memorials ſhall be entered 


of mortgages in the ſaid Regiſter- office purſuant to this act. if at any time 2 
charged. yards a certificate ſhall be brought to the ſaid Regiſters or 2 
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ned by the mortgagee or mortgagees in ſuch mortgage, his, her or a 
— 2 nid 3 and — e witne . 
ſes, whereby it ſhall appear that all monies due wow uch mortgage "7" 
have been paid or ſatisftied in diſcharge thereof; which witneſſes ſhall 
upon their oaths before the ſaid Regiſters or maſters, or before a maſ- 
ter in Chancery, ordinary or extraordinary, prove ſuch monies to be' 
ſatisfied or paid accordingly, and that they ſaw ſuch certificate ſigned 
by the ſaid mortgagee or r his, her or their executors, ad» 
miniſtrators or aſſigns; that then and in every ſuch caſe the ſaid Re- 
giſters or maſters ſhall make an entry in the margents of the ſaid Re- 
giſter-books againſt the regiſtry of the memorial of ſuch mortgage, 
that ſuch mortgage was ſatisfied and — according to ſuch 
certificate, to which the ſame entry ſhall refer, and ſhall- after file 
ſuch certificate, to remain upon record, in the ſaid Regifter-office. . 

Provided always that this act ſhall not extend to any copyhold ef- What this 
tates, or to any leaſes at rack-rent, or to any leaſe not exceeding twen- & ſhall-not 
ty-one years, where the actual poſſeſſion and occupation goeth alon IE 
with the leaſe, or to any of the chambers in Serjeant's-Inn, the inns i=” 
court, or inns of Chancery, | . 

And it is further enacted, That no judgment, ſtatute or recogni- when judg- 
zance (other than ſuch as ſhall be entered into in the name and upon ments, &c. 
the proper account of her Majeſty, ber heirs and ſucceſſors) which to affect 
ſhall be obtained or entered into after the ſaid 29th day of September 1 Ade. 
in the year of our Lord 1769, ſhall affect or bind any honours, ma- f 
nors, lands, tenements or hereditaments, ſituate, lying and being in 
the ſaid county of Middleſex, but only from the time that a memo- 
rial of ſuch judgment, ſtatute or recognitance, ſha!l be entered at 
the ſaid Reyiſter-office, expreſiing and containing, in cafe of ſuch 
judgment, the names of the plaintiffs, and the names, additions and 
— of abode (if any ſuch be in ſuch jud 22 of the deſendants, the 
ums thereby recovered, and the time of the ſigning thereof; and in 
Caſe of ſtatutes and recognizances, expreſſing and containing the date 
of ſuch ſtatute or recognizance, the names, additions and places of 
abode of the cognizors and cognizees therein, and for what ſums, and 
before whom _ ſame were acknowledged; and that in order to the © _ 
making an entry of ſuch memorials of judgments, ſtatutes and re- Memorials 
cognizances as aforeſaid, the and — deſiring the ſame ſhall of judg- 
produce to and leave with the faid Regi ers or maſters, to be filed in 22%, 4c. 
the ſaid publick or Regiſter-office, a memorial of ſuch judgment, ſt - 
tute or recognizance, — by the proper officer or his deputy, who 
ſhall ign ſuch judgment in the ſame office, or by the proper officer 
in whoſe office ſuch ſtatute or recognizance ſhall be inrolled, 
together with an affidavit ſworn before one of the judges at 
Weſtminſter, or a maſter in Chancery, that ſuch memorial was 
duly ſigned by the officer whoſe name ſhall appear to be there- 
into ſet ; which memorial ſuch reſpeRive officer is hereby required 
to give ſuch plaintiff or plaintiffs, cognizee or cogninees, or his, her 1 
or their executors or adminiſtrators, or attorney. or any of them, he, - + 
ſhe or they paying ſor the ſame the ſum of one ſhilling, and no more, 

And that the faid Regiſter or maſter ſhall make an entry, and like- 
wiſe (if required) ſhall give a certificate in writing under his hand, 
teſtified by two credible witneſſes, of every ſuch memorial of any 
judgment, ſtatute or recognizance brought to him to be regiſtered as 


atorefaid, and therein mention the certain day on which ſuch memo- 
Vor. III. —PAur II. 2 ; 


0 
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8 rial is ſo regiſtered or entered, expreſſing alſo in what book, page and 


i | _ not to And that no member o 
li be Regiſter, vb or of executing by himſelf, or any other perſon or perſons, the 
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number the ſame is entered 


| This a pub- Ard that this act ſhall be taken and allowed in all courts within this 


yy kingdom as a publick act; and that all Judges, Juſtices and other per- 
ſous therein concerned, are hereby required as ſuch to take notice 


thereof, without ſpecial pleading the ſame. 8 
F parliament ſhall be capable of being Re- 


aid office; or to have, take or receive any fee, or other profit what. 
ſoever iſſuing ont of the ſaid office, or for or in reſpe@ thereof: nor 
hall any ſuch Regiſter, or his deputy, or any perſon or perſons re- 
ceiving profits out of the ſaid office, be at any time hereafter capable 
of being, or being choſen a member to ſerve in parliament. 


| North- An abridgment of Stat. 8 G. 2. c. 6. intitled, . An a for the pub- 
| — of «© lick regiſtering of all deeds, conveyances, wills, and other incum- 
- Yorkſhire. 4 brances that ſhall be made of, or that may affect any honours, ma- 


| - * nors, lands, tenements or hereditaments within the North-riding of 
« the county of York, after the 29th day of September 1736. 
Preamble, * This act recites, That whereas the lands in the North-riding of the 
county of York, are generally freehold, which may be fo ſecretly 
transferred or conveyed from one perſon to another, and incumbered, 
| that ſuch perſons as are ill-diſpoſed have it in their power to commit 
frauds, and frequently do ſo; by means whereof ſeveral perſons, (who 
through many years induſtry in their trades and employments, and by 
great frugality, have been enabled to purchaſe lands, or to lend monies 
on land-ſecurity) have been undone in their purchaſes and mortgages, 
by prior and ſecret conveyances and fraudulent incumbrances, and not 


remedy whereof, (at the humble requeſt of the Juſtices of the Peace, 
Gentlemen and freeholders of the {aid North-riding), It is enacted, 


[| 
[| only themſelves but their whole families . utterly ruined : for 
| | 

| 


Memorials . That a memorial of all deeds and conveyances, which from and 


ö | to be rexil= after the 29th day of September 15 36, ſhall be made and executed. and 


| of all wills and deviſes in writing, made or to be made and publ:ſhed, 

where the deviſor or teſtatrixſha]l die, after the ſaid 29th day of Septem- 
ber 1736, and of all judgments, ſtatutes and recognizances (other than 
ſuch as ſhall be entered into in the name and upon the proper account 
of his Majeſty, his heirs and ſucceſſors) which ſhall be obtained or en- 
tered into after the ſaid 2gth day of September 1736, of or concern- 
ing, or whereby any honours, manors, lands, tenements or heredita- 


[| ments, in the ſaid North-riding, may be any ways affected in law or 


equity, may be regiſtered in ſuch manner as is herein after directed; 
and that every ſuch deed or conveyance, judgment, ſtatute or recogni- 
zance. that ſhall at any time after the ſaid 29th day of September 1736, 
be made and executed, obtained or entered into, ſhall be adjudged frau- 

dulent and void againſt any ſubſequent purchaſer or mortgagee, plain- 
tiff or cognizee, for or upon valuable conſideration, unleſs ſuch memo- 
rial thereof be regiſtered, - as by this act is directed, before the regiſ- 
tering of the, memorial of the deed or conveyance, Judgment, ſtatute 
or recognirance. under which ſuch ſubſequent purchaſer or mortgagee, 
plaintiff or cognizee, ſhall claim: and that every ſuch deviſe by will 
ſhall be adjudged fraudulent and void againſt any ſubſequent purchaſer 
or mortgagee, plaintiff or cognizee, for or upon valuable contideration, 
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unleſs a memorial of ſuch will be regiſtered in ſuch manner as is her. 


in aſter directed. | 


2. And for the better ſettling and eſtabliſhing a certain method, with Where res: | 


giſter's of. 
cs to be, 


-oper rules and directions for ag ſuch memorials as aforeſaid, 
it is enacted, That one publick office for regiſtering ſuch memorials 
of and concerning any honours, manors, lands, tenements and here- 
ditaments, that are ſituate, lying and being within the ſaid North-riding, 
ſhall be erected and eſtabliſhed at ſuch market-town as the Juſtices of 

the Peace, or the major part of them, aſſembled at their general quarter 

ſeſſions in and for the ſaid North-riding, which ſhall be beld at North- 

allerton on the 17th day of June 1735, ſhall agree and adj ide to be the 
neareſt market-town to tle centre or middle of the ſaid North-riding z 

to be managed and executed by a fit and able perſon, to be from time 

to time elected and appointed in manner herein after directed, or his 
ſufficient deputy, and to continue in the ſaid office for ſo long a time 

as he ſhall well demean bimſelf therein. 10 | 

3. Provided that the coſts and charges of procuring and paſſing of _ 
this act of parliament, and in erecting and eſtabliſhing the ſaid publick . paids 
Regiſter, ſhall be at the publick charge of the ſaid North-ridin ; 

which coſts, charges and expences, ſhall be raiſed by the Juſtices of the 

Peace of the ſaid North-riding at their general quarter-ſeſſions of the 

peace, in ſuch manner as they are impowered to raiſe money for repairs - 

of public or county bridges. Ls EE F ‚ 

4. And it is enacted, That all elections of a Regiſter to be made or Regiſter, 
appointed by virtue of this act, all be performed by balloting in man- how 
ner 2 that is to ſay, All the freeholders of the age of twenty- 
one years, that at the time of any ſuch election have an eſtate of free- 
hold of or in any Jands, tenements or hereditaments within the ſaid 
North-riding, of the yearly value of one hundred pounds, to be deter- 
mined by the oath of the elector, or ſolemn affirmation of ſuch eleQor 
being of the perſuaſion of the people called Quakers, before the ſcru- 
tators herein aſter mentioned, if any doubt ariſe touching the ſame, 
ſhall be electors of the ſaid Regiſler ; and that the Juſtices of the Peace 
for the ſaid North-riding, in that behalf aſſembled, or the major part 
of them, or any five of ſuch Juſtices, to be appointed by ſuch major part, 
ſhall be ſcrutators of the ballot, who hall meet on the day and place 
of election, and there in the preſence of the electors ſha!l place one or 
more glaſs veſſel or veſſels, to be provided for that pur poſe, into which 
each elector preſent ſhall put one open paper, containing the name of ſuch 
perſon as he approves of to be Regiſter ; which papers ſhall be taken 
out again in the preſence of the ſaid ſcrutators, by a perſon by them in 
that behalf appointed; and the name or names of every perſon therein 
ſhall be once tranſcribed in diſtin& columns, and under each name ſhall 
be ſer down the number of their electors. which ſhall be deliberately 
caſt up by the ſaid ſcrutators, and the ſame ſhall be read over in the 
hearing, and fixed up in the view of the electors then preſen! ; and the 
perſon upon whom the majority ſhall ſall ſhall be declared Regiſter. . | 

5, And that the election of a perſon to be the firſt Regiſter ſhall be The time 
made at Northallerton aforeſaid, upon the. 8th day of Fl 1735, in and plate of 
open court, between the hours of eight in the OE ſix in the —_ — 
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uture 


How the 

office of Re- 
giſter to be G g þ ; 
| executeddu- together with the fureties for the ſaid Regiſter, or their executors and 


ring a va- 
Cancys. 


Penalty or 
rmiſdemean- 
or of the 


| . perſon cting 
during ſuch 


Vacancy. 


of the ſeveral wapentakes within the ſaid North-Riding, who ſhall and 


thereof, take the oath herein before appointed to be taken by — 


af the death, forfeiture or ſurrender of atiy-ſuch Regilter, the Juſtices 
the Peace for the ſaid North - Riding, aſſembled av the general 
rter-ſeſſſon of the peace next after ſuch vacancy thalt happen, or 
the major part of them, ſhalf in open court declare the ſaid vacancy, 
and by order of the ſame ſeſſions ſhall f and prefix a certain day 
and time within the f. of one calendar month, and not lefs than 
three weeks enfuing the end of ſuch general quarter-feffions, for the 
elector to aſſemble at ſuch place where the office ſhall be ereQed a5 
aforeſaid, to chuſe a fit and able on in the manner aforeſaid to ſup- 
ply the ſaid vacancy ; and that all perfons qualified to be eleQors may 
dave due notice of ſuch vacancy and time of election of a ſucceeding 
Regiſter, the Clerk of the Peace for the time being for the ſaid North- 
Riding, ſhall forthwith cauſe copies of fuch order, for the prefixing the 
time of ſuch election, to be delivered: to the reſpective chief Conſtable 
are hereby required to publiſh the fame in full marker in every market- 
town within their refpeQive wapentakes, on the next market-day aſter 
the receipt thereof, and to affix the ſame in the moſt public place of 
reſort there. | 
7. That every ſuch Regiſter, before he enters upon the execution of 
the ſaid' office, ſhall be ſworn before the Juſtices of the Peace for the 
ſaid Riding, or any three or more of them that fhiall be preſent at 
his election, who are hereby impowered and required to adminiſter 
fuch oath in the words 9 
«« You ſtall truly and faithfully rm and execute the office and 
« qnty that is directed and required by you to be done by act of parli- 
« ament, intitled, An act for the public regiſtering of all deeds, con- 
« yeyances, wills, and other incumbrances that ſhall be made of, or 
« that may affect any honours, manors, lands, tenements or heredita- 
« ments within the North-Riding of the county of York, after the nine 
« and twentieth day of September 1736, and that you have not given 
or promiſed, directly or indirectiy, nor authorized any perſon to 
* give or promiſe any money, gratuity or reward whatſoever, for pro- 
« curing or obtaining the ſaid office for you. 
| « So help yon G OD.” 
8, And that when and as often as the ſaid Regiſter ſhall appoint any 
deputy to execute the ſaid' office, ſuch deputy ſhall, before he enters 
upon the execution thereof, take the ſaĩd oath appointed to be taken by 
the ſaj>& Regiſter, before two or more Juſtices of the Peace for the ſaid 
Riding. | 
9. 9404 that upon the death of any ſuch Regiſter, and until another 
election of a fit perſon to execute that office ſhall be made in manner 
aforeſaid, the executors and adminiſtrators of the Regifter deceaſed, 
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adminiſtrators, ſnall appoint a proper perſon to execute the office of 
Regiſter ; ſor whoſe demeanor in the execution of the ſaid office, the 
ſecurity given for ſuch Regiſter deceaſed ſhall be anſwerable. 

10. And that the perſon to be appointed as aforeſaid, upon the death 
of any Regiſter, to execute the ſaid office during the time the ſame ſhall 
be vacant as aforeſaid, ſha!l, before he enters upon the execution 
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iter and his deputy , before two or more Juſtices of the Peade for tre 
Aang ; —_—_ if ſuch perſon ſo appointed ſhall be lawfully con- 
victed of any neglect, miſdemeanor or fraudulent practice in the exe- 
cution of the ſaid office during ſuch vacancy, he ſhall be liable to pay 
treble damages, with full colts of ſuit, to every perſon that ſhall be 
injured thereby, to be recovered as is hereinafter directed. 8 | 
11. And that all and every memorial of ſuch deeds, conveyances and The method 
wills ſo to be entered and regiſtered, ſhall be put into writing in vel- — regiſter- 


or parchment, and brought to the ſaid office; and in caſe of deeds 
= . ſhall be — the hand and ſeal of ſome or one of the 
grantors; or ſome or one of the grantees, his her or their heirs, exe- ® Sie inre« © 
cutors or adminiſtrators, guardians or truſtees, ® attefled by two witneſſes cordo. 
| to the execution of fuch deed or conveyance, which witneſs ball upon bis 

oath, or being a Quaker, on his ſolemn affirmation, before the {aid Re- 
giſter or his deputy, prove the ſigning and ſealing of ſuch memorial, 

and the execution of the deed. or conveyance mentioned in ſuch me- 

morial, (or elſe the perſons ſo ſigning and ſealing the ſaid memorial as 
aforeſaid,. or one of them, ſhall, beſore the ſaid Regitter, or his deputy, 

W acknowledge his or their ſigning and ſealing of the ſaid memorial, and 
de execution of the deedyor conveyance mentioned in ſuch memorial) 
ind in caſe of wills, the memorial ſhall be under the hand and ſeal 1 

= ſome or one of the deviſees, his or their heirs, executors or adminiſtra- 
tors, guardians or truſtees, atteſted hy two witneſſes, one whereof ſholl, 

upon his oath, or being a Quaker on his ſolemn aftrmation, before the 

ſaid Regiſter, or his deputy, prove the ſigning and ſealing ſuch memo- 
rial, or the ſame ſhall be acknowledged in like manner before the ſaid 
Regiſter, or his deputy, by the perſons fo ligning and ſealing the ſame 

memorial as aforeſaid, or one ot them: and the ſaid Kegiuer. or his 

= deputy, is hereby impowered to take the ſaid reſpective acknowledg- 

ments as aforeſaid, and ſhall enter a memorandum ot the taking the ſame 
reſpectively upon the ſaid reſpective memorial, within the ume when 
che ſame was — and the ſaid memorandum ſhall be ſigned by the 

Regiſter, or his deputy, and alſo by the party ſo acknowledging the 


lame 18 
12. That every memorial of any deed, conveyance or will, ſhall The con- 
contain the day of the month and the year when ſuch deed, convey- tente of the 
ance or will bears date, and the names and additions of all the parties 2 — 
to ſuch deed or conveyance, and of the deviſor or teſtatrix of ſuch will, ted. 
and of all the witneſſes to ſuch deed, conveyance or will, and the places 
of their abodes; and (hall expreſs or mention the honours, manors, 
lands, tenements or hereditaments contained in ſuch deed, conveyance 
or will, and the names of all the pariches, townſhips, hamlets, precincts 
or extraparochial places within the ſaid North - Riding, where any ſuch 
honours, manors, lands, tenements or hereditaments are lying or being, 
that are given, granted, conveyed, deviſed, or any way affected or 
charged by any ſuch deed, conveyance or will, in lach manner as the 
ſame are expreſſed or mentioned in ſuch deed, conveyance or will, or 
to the ſame effect ; and that every ſuch deed, conveyance and will, or 
probate of the ſame, of which ſuch memorial is to be regiſtered as 
aforeſaid, ſhall be produced to the ſaid Regiſter, or his deputy, at the The certifi- 
ume of entering ſuch memorial, who ſhall indorſe a certificate on eve- cate of re- 


r7 ſuch deed, conveyance and 21 or prabate thereof, and therein giſtering. 
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mention the certain day, hour and time on which ſuch memorial is ſo 
entered or regiſtered, expreſſing alſo in what book, page and number 
the ſame is entered; and that the ſaid Regiſter, or his deputy, ſhall} 
ſign the ſaid certificate ſo indorſed, (which certificate ſhall be taken 
and allowed as evidence of ſuch reſpective regiſtries in all courts of re. 

cord whatſoever) ; and that every page of ſuch regiſter-books, and 

every niemorial that ſhall be entered therein, ſhall be numbered, and 
the day of the month and the year, and the hour or time of the day 

when every. memorial is regiſtered, ſhall be entered in the margin of 
the ſaid regiſter books, and of the ſaid memorial; and that every fuch 

| Regiſter ſhall keep an alphaberical calendar of all 32 extraparo- 
chial places and townſhips within the ſaid North-Riding, with refer. 
ence to the number of every memorial that concerns the honours, ma. 
nors, lands, tenements or hereditaments in every ſuch pariſh, extrapa- 
rochial place or townſhip reſpectively, and of the names of the parties 
mentioned in ſuch memorials. | 

On what 13. That a memorial of ſuch deeds, conveyances and wills, as ſhall 

condition be made and executed in any place not within forty miles of the ſaid 

ſech cert:fi- public regiſter-office, which do or may concern or affect any honours, 
cate (hall be manors, lands, tenements or hereditaments in thę ſaid North-Riding, ſhall 
granted: de entered or regiſtered by the aforeſaid Regiſter or his deputy, in caſe 
an affidavit ſworn, or a ſolemn affirmation of a perſon of the perſuaſion 
of the people called Quakers, made in writing before one of the Judges 
at Weltminſter, or a Maſter in Chaneery, ordinary or extraordinary, 
be brought with the ſaid memorial to the ſaid Regiſter, or his deputy 
wherein one of the witneſſes to the execution of ſuch deeds and convey- 
ances ſhall ſwear, or being a Quaker ſhall affirm, that he or ſhe ſaw 
the ſame executed, and the memorial figned and ſealed as aforeſaid ; 
or wherein one of the witneſſes to the memorial of any ſuch will ſhall 
ſwear, or being a Quaker ſhall affirm, that he or ſhe ſaw ſuch memo. 
rial ſigned and ſealed as aforeſaid ; and the ſame ſhall be a ſufficient 
authority to the faid Regiſter, or his deputy, to give the party that 
brings ſuch memorial and affidavit, or affirmation, a certificate of the 
— — ſuch memorial ; which certificate, ſigned by the ſaid Regiſ- 
ter, or his depoty, ſhall be taken and allowed as evidence of the regiſ- 
tries of the ſame memorials in all courts of record whatſoever. 

th cafe of 14. Provided always, that where there are more writings than one 

ſeveral wri- fo; making and perfecting any conveyance or ſecurity, which do name, 

dings the mention, or _ ways affect or concern the ſame honours, manors, lands, 


3 tenements or hereditaments, it ſhall be a ſufficient memorial and re- 


mentioned 


1 
ume 


iſter thereof, if all the ſame honours, manors, lands, tenements and 
hereditaments, and the pariſhes, townſhips, hamlets, or extraparochial 
places wherein the ſame lie, be only once named or mentioned in the 
memorial, regiſter and certificate of any one of the deeds or writings 
made for the perſecting of ſuch conveyance or ſecurity ; and the dates 
of the reſt of the ſaid deeds or writings relating to the ſaid conveyance 
pr fecurity, with the names and additions of the parties and witneſſes, 
and the places of their abodes, be only ſet down in the memorials, re- 
giſters and certificates of the ſame, with a reference to the deed or 
writing whereof the memorial is ſo regiſtered, that contains or ex- 
reſſes the parcels mentioned in all the deeds, and directions how io 

d the regiſtering the ſame. 
N 15. Pro- 
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19 Provided alſo, that all memorials of wills that ſhall be regiſtered in Memorials 
manner as aforeſaid, within the ſpace of fix months after the death of of wills. 
every reſpective deviſor or teſtatrix dying within the kingdom of Great 
Britain, or within three years after the death of every reſpective devi- 
for or teſtatrix dying upon or in any parts beyond the ſeas, ſhall be as 
valid and effeQual againſt ſubſequent purchaſers, judgments, ſtatutes * 
and recognizances, as if the ſame had been regiſtered immediately after 


the death of ſuch reſpective deviſor or teſtatrix. 


4 


16. Provided always, that in caſe the deviſee, or perſon or perſons wille con- 


intereſted in the honours, manors, lands, tenements or hereditaments teſted. 
deviſed by any ſuch will as aforeſaid, by reaſon of the conteſting ſuch 
will, or other inevitable difficulty, without his, her or their wilful ne- 
gle& or default, ſhall be diſabled to exhibit a memorial for the regiſ- 
try thereof within the reſpective times herein before limited; and that 
a memorial ſhall be entered in the ſaid office of ſuch conteſt or impe- 
diment, within the ſpace of fix months after the deceaſe of ſuch devi- 
ſor or teſtatrix who Fall die within the kingdom of Great Britain, or 
within the ſpace of three years next after the deceaſe of ſuch perſon 
who ſhall die upon or beyond the ſeas; then and in ſuch caſe the re: 
giſtry of the memorial of ſuch will, within the. ſpace of fix months 
next after his, her or their attainment of ſuch will, or a probate there- 
of, or removal of the impediment whereby he, ſhe or they are diſabled 
or hindered to exhibit ſuch memorial, ſhall be a ſufficient regiſtry 
within the meaning of this act. Ba e | 

17. Provided nevertheleſs, that in caſe of any concealment or ſup- os 

reſſion of any will or deviſe, no purchaſer or purchaſers for valua- e 
le conſideration, ſhall be defeated or diſturbed in his or their pur- will. 
chaſe ; nor any plaintiff in any judgment, or cognizee of any ftatute _ - 

or recognizance, ſhall be defeated of his or their debts,. by any title 
made or deviſed by ſuch will, unleſs the will be actually regiſtered 
within three years after the death of the deviſor or teſtatrix. 

18. And that all and every memorials of judgments, ſtatutes and',, m0 
recognizances, ſo to be entered and regiſtered at the {aid regiſter-of- of Judg- 
fice as aforeſaid, ſhall be in writing, and expreſs and contain, in caſe. ments. 
of ſuch judgment, the names of the vlaincith, and the names and ad- 
dirions therein of the defendants, the ſums thereby recovered, and the 
times of the ſigning thereof; and in caſe of ſtatutes and recognizances, 
the date of ſuch ſtatute or recognizance, the names and additions of 
the cognizors and cognizees therein, and for what ſums, and before 
whom the ſame were acknowledged; and that in order to the making Statutes and 
an entry of ſuch memorials of judgments, ſtatutes and recognizances recogni- 
as aforeſaid, the party and parties deſiring the ſame, ſhall produce zances, 
to and leave with the ſaid Regiſter, or his deputy, to be filed in the 
ſaid public or regiſter- office, a memorial of ſuch judgment, ſtatute or 
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ſign ſuch judgment, or his ſucceſſor in the ſame office, or by the pro- 
per officer in whoſe office ſuch ſtatute or recognizance ſhalllbe iarolled. 
together with an affidavit ſworn, or ſolemn affirmation in writing of a 

perſon of the perſuaſion of the people called Quakers, made before 
one of the Judges at Weſtminſter, or a Maſter in Chancery, that ſuch ' 
memorial was duly ſigned by the officer whoſe name ſhall appear to 
be thereunto- ſet ; which memorial ſuch reſpective officer is hereby 

required to give ſuch plaintiff or plaintiffs, cognizce or cognizees, - 


9 ſigned by the proper officer, or his deputy, who ſhall ++ +++ 
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his, her or their executors or adminiſtrators, or attorney, or any of 
them, he, ſhe or they paying for the ſame one ſhilling, and ng 
Fee. more. 
Methed of 19 And that the ſaid Regiſter, or his deputy, ſhall make an entry, 
regiſtering and likewiſe, (if required) ſhall give a certificate in writing under 
and giving his hand, teſtified by two credible witneſſes, of every ſuch memorial 
of any judgment, ſtatute or recognizance brought to him to be ſo regiſ- 
tercd as atoreſaid, and in ſuch book wherein ſuch memorial ſhall be 
entered, and alſo ia ſuch certificate to be ſo given, ſhall mention the 
certain day and hour, or time of that day on which ſuch memorial is 
ſo regiſtered or entered, and in ſuch certificate ſhall mention in what 
book, page and number, the ſame memorial is entered 
20. And that ſuch Regiſter thall duly file every ſuch memorial of 
deeds, conveyances, wills, judgments, ſtatutes and recognizances, in 


And filing 
mem rials. 


order of time, as the ſame ſhall be brought to the ſaid Regiſter, and 
ſhall enter or regiſter the ſame memorials in the ſame order that they 
_ ſhall reſpectively come to his hands. | 
Recital of 21. And whereas by an act of parliament made in the 27th year of 
the act 27 the reign of King Henry the Sth, intitled. An act for inrolments of 
N. 8. 0. 16. „ bargains and ſales, it is enaJed, That no manors, lands, tenements 
or hereditaments, ſhall paſs, alter or change from one to another, 
« whereby any eſtate of inheritance or freehold ſhall be made or take 
effect in any perſon or perſons, of any uſe thereof to be made 
© reaſon only of any bargain and ſale thereof, except the ſaid bargain 
and ſale be made by writing indented, ſealed and inrolled in one 
„of the King's courts of record at Weſtminſter, or elſe within the 
** ſame county or counties where the ſame manors, lands, tenements 
* or hereditaments ſo bargained and ſold lie, or before the cu/tos rotu- 
« krum, and two Juſtices of the Peace, and the Clerk of the Peace of 
„the ſame county or count es, or two of them at the leaſt, whereof 
the Clerk of the Peace to be one; which act hath been found by ex- 
perience to be of little or no uſe within the ſaid North-Riding, for that 
the Clerk of the Peace thereof for the lime being, who hath the kee 
ing of the ſaid inrolments within the ſaid North-Riding, is not by ts 
| faid act injoined to give any ſecurity ſor the ſafe keeping, nor under 
any penalty far the negligent keeping of the ſaid inrolments ; nor is 
any place by the ſaid act appointed for keeping thereof: And 
« whereas by this preſent act a public office is intended to be erected 
« and eſtabliſhed as aforeſaid, at the public charge of the ſaid North- 
„Riding, for regiſtering and ſaſe keeping of memorials of all deeds 
« and conveyances as aforeſaid, and a public Regiſter to be choſen, 
* who, according to the directions hereinafter mentioned, is to give 
« ſufficient ſecurity for the due execution of the ſaid office ;” for ren- 
dering therefore the ſaid act. made in the 27th year of the reign of 
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1 Bargains and mY enry the Bth, more effectual and beneficial to the inhabitants 


tales of lands Of the ſaid North-Riding, it is further enacted, that after the 29th 
inrolled by day af September 1736, all bargains and ſales of any manors, lands, 
the laid Re- tenements and hereditaments, ſituate, lying and being within the faid 
gifter, a3 North-Riding, which ſhall be inrolled by the ſaid Regiſter, or his 
if inrolleg deputy for the time being, in the ſaid public office, ſhall be as good, 
according to effeckual and available, to all intents and purpoſes whatſoever, as if 
the (aid act. the ſame had been inrolled in one of the Kivg's courts of record * 


« 
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Weſtminſter, or before the cuffos rotulorum, and two Juſtices. of the 
—— and the Clerk of che Peace for the {aid North-Riding, or two 
of them, according to the aforeſaid act made in the 27th year of the 
reign of King Henry the 8th, or any other act now in force ; and one 
or more Juſtice or Juſtices of the Peace of the {aid Riding for the time 
being, ſhall have power to take and enter the acknowl gment of the 
bargainor, if but one, or one of the bargainors, if more, in ſuch bar- 
ains and ſales ; and the ſaid Regiſter or bis deputy, for the time be- 

ing, ſhall well and ſufficiently inrol by ingroſſing in r books, 
all ſuch bargains and ſales as ſhall for that purpoſe | F 
as aforeſaid ; and ſhall indorſe a certificate on ſuch bargains and ſales | 
of the times of inrolling thereof, and fign the ſame ; and the books The copies 

= thereof ſhall — keep in the ſaid publick office, there to remain up- 2 _ 22 

on record among 1 

1 


the memorials of deeds there regiſtred: and that 
all deeds of bargain and ſale ſo inrolled in the {aid publick or regiſter - 
office as aforeſaid, which ſhall _— to be ſo inrolled by an indorſe- 
ment or certificate on the ſaid deeds of bargain and ſale, ſigned by the 
ſaid Regiſter or his deputy, and all copies of inrolments thereof re- 
= maining on record in the ſaid regiſter-office, ſhall be allowed in all 
courts where ſuch bargains and ſales, or copies, ſhall be produced, to 
be as good and ſufficient evidence as any bargains and ſales inrolled in 
any o 2 courts of Weſtminſter, and the copies of the inrolments 
thereof. | 

22. And whereas deeds have often been deſtroyed by fire and other Theregif- 
accidents, it is further enaQed, That from and after the 29th day of uind of | 
Septeinber 17 36, any perſon or perſons having or claiming title to any Fall — 
honours, manors, lands, tenements or hereditaments in the ſaid North- 
Riding, may regiſter at full length in the ſaid regiſter-office, all and 
every or any deeds, writings, wills or conveyances, by or under which 
ſuch title ſhall be claimed, and which ſhall be made and executed, or 
ſigned and publiſhed ; and in caſe of wills, where the deviſor or teſta- 
trix ſhall die aſter the ſaid 29th of September 1736, and the ſaid Re- 
giſter, or his deputy, is hereby authorized to enter and inrol all ſuch 

eeds, writings, wills and conveyances, as ſhall be ſo brought to be 
and regiſtered at full * by ingroffing them in parchment books; 
and the ſaid Regiſter, or his deputy, ſhall in the margin of every ſuch 
5 inrolment mention the time of ſuch entry and inrolment, and 
ſhall indorſe and ſign a certificate on ſuch deed, conveyance or will, 
in manner as is by this act directed, where a memorial is entered, and 
ſhall ſafely keep all and every the books, wherein ſuch entries and in- 
rolments ſhall be made, in the ſaid publick office, there to remain 
upon record ; and all ies of ſuch entries, and inrolments of ſuch 
deeds, writings, wills and conveyances ſo regiſtered at full length, and 
which copies ſhall be ſigned by the ſaid Regifter, or his deputy, and at- 
teſted by two or more witneſſes, ſhall be allowed in all courts of re- 
cord to be good and ſufficient evidence of ſuch deeds, writings, wills 
” 4 Ts ſo regiſtered, and deſtroyed by fire or other acci- 

nt. | | 

23. And that at the time any deed, conveyance or will, made and What tefti- 
executed, or ſigned and publiſhed, after the 29th day of September * 
1736, ſhall be brought to the ſaid Regiſter's office to be regiſtered or 3 ; 
iarolled at full length, ane of the witneſſes to the execution of ſuch 
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deed or conveyance, or to the ſigning and publithing ſuch will, ſhall 
make oath, or being one of the people called Quakers, take his ſolemn 
affirmation, before the ſaid Regiſter, or his deputy, that ſuch deed or 
conveyance was duly executed by the grantor or grantors, or that 
ſuch will was figned and publiſhed by the deviſor or teftatrix. - 
and what if 24. Provided always, That ſuch deeds, conveyances and wills, that 
4amiles ſhall be made and executed in any place not within forty miles of the 
from the Taid office, may be entered and regiſtered at full length by the afore. 
faid office. ſaid Regiſter, or his deputy, in call an affidavit ſworn, or a ſolemn 
affirmation of Quakers, made in writing, before one of the Judges at 
Weſtminſter, or a maſter in Chancery, ordinary or extraordinary, be 
brought with ſuch deed, conveyance or will, wherein one of the wit. 
nefſes to the execution of ſuch deed or conveyance, or to the ſigning or 
publiſhing ſuch will, ſhall ſwear or affirm, that he or ſhe ſaw the faid 
deed executed, or in caſe of wills, ſuch will ſigned and publiſhed by 
the deviſor or teſtatrix. | | | 
Inrolment 25. And that every ſuch inrolment of every ſuch deed of bargain 


| atfulliength and ſale, and regiſtry at full length of ſuch deeds, writings, convey- 


* . ances and wills in the ſaid regiſter-office as aforeſaid, ſhall be deemed 
f a-memo- and adjudged to be the entry of a memorial thereof purſuant to this 
rial. act, and ſhall have the ſame force and effect upon 10 eſtate therein 
mentioned, in relation to the ſubſequent deeds, conveyances and wills, 
and to all other intents and purpoſes, as if a memorial of ſuch inrolled 
| deed or deeds, writing, conveyance or will ſo regiſtered at full length, 
had been entered in the ſaid regiſter-office as aforeſaid, purſuant to 
the ſaid aQ; and the certificate Aged and indorſed on ſuch deeds of 
bargain and ſale ſo inrolled, or on ſuch deeds, conveyances or wills, 
regiſtered at full length, ſhall be taken and allowed as evidence of 
| ſuch inrolments or regiſtries in all courts of record whatſoever, 
Rexiſter's 26. That every ſuch Regiſter ſhall be allowed for the entry of eve. 
fees, ry ſuch memorial as is by this act directed, the ſum of one ſhilling, 
and no more, in caſe the ſame do not exceed two hundred words; 
but if ſuch memorial ſhall exceed two hundred words, then after the 
rate and proportion of four-pence an hundred for all the words con- 
tained in ſuch memorial over and above the firſt two hundred words 
and the like fees for the like number of words contained in every ſuch 
bargain and ſale inrolled, and deeds, writings, conveyances and wills 
regiſtered at full length as aforeſaid, and in every certificate or coy 
iven out of the {4d office, and no more; and for every ſearch in the 
ſaid office, one ſhilling and no more. | 

Attendance. © 27. That every ſuch Regiſter, or his ſufficient deputy, ſhall give at. 
tendance at his office every day in the week, (except Sundays and 
holidays) between nine and twelve in the forenoon, and two and hve 
in the afternoon, for the diſpatch of all buſineſs belonging to the ſaid 
office ; and that every ſuch Regiſter, or his deputy, as often as requir- 
ed, ſhall make ſearches concerning all memorials that are regiſtered, 
deeds of bargain and ſale —2 deeds, writings, conveyances 
and wills ſo regiſtered at full length as aforeſaid, and give certificates 
concerning the ſame under his hand, (if required by any perſon) teſti- 

fied by two credible witneſſes, . 
Regiſter to 28. That every Regiſter, at the time of his being ſworn into the 


give 20-0l. ſaid office as aforeſaid, ſhall enter into a recognizance with two or 
lecurity. , ' more 
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more ſufficient ſureties, (to be approved of by ſive or more of the Juſ- 

tices of the Peace of the ſaid Riding that were preſent at his election, 

by writing under their hands and ſeals, to be re iſtered at the next ge- 

neral quarter-ſeſſions of the peace of the ſaid Riding) of the penalty of 

two thouſand Aa unto his majeſty, his heirs and ſucceflors, to be 
a 


taken by the ſame Juſtices of the peace that approved of his ſecurity, 
cnt for his = and faithful performance. of his duty in the 
execution of his ſaid office, in all things directed and required, by this 
act: the ſame to be tranſmitted by the ſame Juſtices of the peace with- 
in one month next after the date thereof, into the office of his Majeſ- 
| ty's Remembrancer of the Exchequer, there to remain amongſt the 
records of the ſaid court. ater: | 


20. And that if any ſuch Regiſter, or his de uty, ſhall neglect to penalty on 
** his or their duty in the execution of the ſaid office, according Regiſter for 
to the rules and directions in this act mentioned. or commit, or ſuffer 2 of 
to be committed, any undue or fraudulent practice in the execution of *'Y* 


the ſaid office, and be thereof lawfully convicted, then ſuch Regiſter 


ſhall forfeit his ſaid office, and pay treble damages with full coſts of 
ſuit to every ſuch perſon or perſons as ſhall be injured thereby; to be 
' recovered by action of debt, &c. | : 


30. Provided nevertheleſs, that when any Regiſter ſhall die, or ſur- Regiſter's 


render his office, and there ſhall within the ſpace of three years from ſecu 


and after ſuch death or ſurrender no miſbeha viour * to have been 
committed by ſuch Regiſter in the execution of the ſaid office, then and 
in ſuch eaſe, at the end of the ſaid three years after his death or ſur- 
render, the ſaid recognizance ſo entered into by him ſhall become void 
and of none effect, to all intents and purpoſes whatſoever. 


31. And it is enaQted, That if any perſon or perſons ſhall at any 


hen to ba 


vacated. 
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time ſorge or counterfeit any entry of the acknowledgment of any bar- forzery. 


gainor in any ſuch bargain and ſale as aforeſaid, or any ſich memo- 
rial, certificate or indorſement as is herein mentioned or directed, and 


be thereof lawſully convicted, ſuch perſon or perſons ſhall incur and 


be liable to ſuch pain and penalties, as in and by an act made in the 
fifth year of Queen Elizabeth, intitled, an ad againſt forgers of falſe deeds 


and writings, are impoſed upon perſons for forging and publiſhing ok 


falſe deeds, charters or writings ſealed, court-rolls or wills whereby 
the freehold or inheritance of any perſan or perſons, of, in or to any 
lands, tenements and hereditaments, ſhall or may be moleſted, troubled 


or charged: and that if any perſon or perſons ſhall at any time for- And * 


{wear himſelf, or being a 1 ſhall falſely, maliciouſly and cor- ry 
e ſai 


ruptly afhrm, before t Regiſter, or his deputy, or before any 
udge cr maſter in Chancery, in any of the caſes herein mentioned, and 
thereof lawfully convicted, ſuch perſon or perſons ſhall incur and 
be liable to the ſame penalties as if the ſame oath had been made in 
any of the courts of record at Weſtminſter. | 


* 


32. That incaſe of mortgages, judgments, ſtatutes and recoznizances, Certificates 
whereof memorials ſhall be entered 2 the ſaid regiſter-office, or in ef morigages 


caſe of gages where the mortgage-deed ſhall be regiſtered at full 
length, purſuant to this act. if at any time afterwards a certificate ſhall 


be brought to the ſaid Regiſter or his deputy, ſigned by the mortgagees 
in ſnch mortgage, plaintiffs in ſuch judgment, cognizees in ſuch ſtature 
67 recognizance, their reſpeRive executors, adminiſtrators or aſſizns, 

| and 


diſcharged, 
ow to be 
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and _—_ . — it ſhall appear that — monies 
due uch mortgage, j nt, te or recognizance reſpeQiye. 
þy have been paid be 864 in diſcharge thereof; which — 
Il wpon their oath before any one of the Judges of his Majeſtys 
court of King's-Bench or Common Pleas, or any one of the Barons of 
the court of Exchequer, or before any one of the maſters of the court of 
Chancery, or before the ſaid Regiſter, or his deputy, who are hereby 
reſpeQively impowered to adminifter ſuch oath, prove ſuch monies io 
be ſatisſted or paid accordingly, and that they ſaw ſuch certificate ſign. 
ed by the ſaid mortgagees, plaintiffs'or cognizees, their reſpective ex- 
ecutor;, «dmmiftrators or aſſigns ; that then and in every ſuch caſe the 
ſaid Regiſter, or his deputy, ſhall make an entry in the margin of the 
faid regiſter-books againſt the regiſtry of the memorials of ſuch mort. 
gage, judgment, ſtatute or recognizance, or againſt ſuch deed regiſter. 
ed at full length reſpectively, — mortgage, judgment, ſtatute or 
_ recognizance reſpectively, was ſatisfied and diſcharged according to 
fach certificate to which the fame entry ſhall refer, and ſhall after file 
ſuch es to remain u 3 in the ſaid regiſter-office. 
„ Provided nevertheleſs, That if judgment, ftatute or a 
Jo — * * be regiſtered in the ſaid . — within twenty days a 
ed m_twen- ter the acknowledgment or ſigning thereof, all the lands that the de- 
ry days *f- fendants or eognizees had at the time oſ ſuch acknowledgment or fign- 
es ing ſhall be bound thereby; and the regiſtry of = memorial-of ſuch 
ment, ſtatute or recogyizance within the time aforeſaid, ſhall be as 
available to all intents and purpoſes as if ſuch memorial thereof had 
been entered in the ſaid regiiter-office on the day of the figning or ac- 
knowledgment of judgment, ftatute or recognizance. : 
Te der not 34. Provided always, That this act ſhall not extend to any copyhold 
extend to eſtates, or to any leaſe at a rack-rent, or to any leaſe not exceeding 
eopyhold eſ- twerity-onE years, where the actual poſſeſſion and occupation goe 
pon along with the leaſe. 4 
Deeds of 35- And it is enaQted, That in all deeds of bargain and ſale hereaf- 
' bargain and ter infolled in purſuance of this act, whereby an eſtate of inheritance 
ſale of eſ. im ſee-ſimple is limited to the bargainee and his heirs, the words gran!, 
tate in fee- harpnin and fell, ſhall amount to, and be conſtrued and adjudged in all 
imple. courts of judicature, to be expreſs covenants to the bargainee, his heirs 
and aſſigns, from the bargainor, for himſelf, his heirs, executors and 
adminiſtrators, that the bargainor, notwithſlanding any act done by 
him, was at the time of the execution of fach deed, ſeiſed of the he- 
reditaments and premiſes thereby granted, bargained and ſold, of an in. 
defealible eſtate in fee-ſimple, free from all incumbrances, (rents and 
ſervices due to the lord of the fee only excepted) and for quiet enjoy- 
ment thereof againſt the bargainor, his heirs and affigns, and all claim- 
ing under bim; and alſo for further aſſurance thereof to be made by 
the bargainor, his heirs and affigns, and all elaiming under him, unleſs 
the ſame hail be reſtrained and limited by expreſs particular words 
contaided in ſach deed : and that the bargainee, his heirs, executort, 
adminiſtrators and aſſigns reſpectively, ſhall and may, in any action to 
be brought, aſſign a breach or breaches — as they might dd in 
caſe ſuch covenants were expreſsly inſerted in fuch bargain and . 
30 


. ; 75 Parts of Deeds. | 54 


36. And that every leaf of the aforeſaid regiſter-books and inrolment- Every leaf | 
books be ſigned by-two Juſtices of the Peace of the ſaid Riding (to be of the Re- 
from time to time appointed by the Juſtices of the Peace thereof, or the , 
major part of them, at their general quarter-ſeſſions of the aſſem- tuo jvſtices, 
bled) who are hereby required to ſign the ſame accordingly ; and that and entered 
an entry thereof ſhall be made from time to time, by the Clerk of the bythe Clerk 
Peace of the ſaid Riding for the time being, in the order-book of the of che Peace. 
ſame ſeſſions, and ſigned by the ſame Juſtices of the Peace that ſhall 
from time to time ſign the ſaid regiſter-books and inrolment-books, to 
remain upon record amongſt the records of the ſaid ſeſſions; and that a 
like entry ſhall be made upon record, and ſigned as aforeſaid, of the 
number of the fame books, and how called or marked, and how many 
pages each of them contains, that are at any time and from time to time 
uſed in the ſaid regiſter- office. f 1 | 

37. And that no member of parliament for the time being ſhall be ca- The Regiſ- 
pable of being choſen Regiſter, or of executing by himſelf, or any other ter excluded 


a member 


or other profit whatſoever iſſuing out of the ſaid. office, or for or in mn 

reſpe@ thereof : nor ſhall any ſuch 9 or his deputy, or any per- : 

ſon or perſons receiving profit out of ſuch office, be capable of being a 

member to ſerve in parliament. | | | 
38. And that this act ſhall be taken and allowed in all courts in this Publick act. 

kingdom as a publick act; and all Judges, Juſtices, and other perſons 75 

therein concerned, are hereby required to take notice thereof as ſuch, 

without ſpecial pleading the — | 

A purchaſer with notice of a prior incumbrance is not protected by 

the not regiſtering it. Str. 664. | | 

Regiſtering an aſſignment is not regiſtering the leaſe. 2 Str. 1064. 


For the forms of theſe memorials, certificates, &0. 17 the practical part 
© of this work under Title REGISTERING DEE DS. 
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perſon or perſons, the ſaid office; or to have, take or receive any fee, from 2 5 
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Ihe different Means of acquiring and con- 
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Of conveying Per ſonal Eftates. 5 


1 * 


veying Perſonal Eſtates. 
Which we ſhall conſider under the following Heads : 
1ſt. By A in Law, by Ad of the Party, and by 


mixed Act. 
2d. By Adminiſtration and Diſtribution. 
3d. By Cum. 


4th. By Executorſup. kept oy . 
5th. By Forfertures in Criminal Caſes, © © 
6th. By Forfeitures in Cuil Caſes, © 
th. By Gift. * | 
8th. By Judgment and Execution. 
9th. By Legacy. | 
roth. By Marriage. 
11th. By Sale. 


© 


xK, 5 Of Acquiring an d conveying per * | 


Eſtates by Act in Law, by Act off 
the Party, or by a mixed Act. 


PERSONAL Things, either in action or poſſeſſion, may be ut. 
quired or transferred three ways: by act in law, by act of tie 
party, or by a mixed act, conſiſting of both. Hale's Anal. p. 67. f. 25 


The Acquiſition of Property by Ae in Law. 


This acquiſition by act in law may be many ways, vis. 1. By E 
Jin, whereby properties are transferred to the ſucceſſors of ſuch : 
corporation by law or cuſtom, which has a power to receive pe 
things in a politick capacity ; as, 1. A ſole corporation, by cuſton 
2. An aggregate corporation, by common law. 

2. By devolution, viz. To the executor. 2. To the ordinary. 5 
To the adminiſtrator. 4. To the huſband by the intermarriage ; '-' 
— to perſonal things in poſſeſſion, but not as to perſonal things ” 
aQion. | 

= 


= 
K; 
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3. By prerogative, whereby they are given to the King, or to ſuch | 


as have the King's title by grant or preſcription, as waif, ſtray, wreck, 
treaſure-trove. 


4. By cuſtom, as in the ' caſe. of beriot: cuſtom aud desde en 


mortuaries, heir-looms, foreign attachment, aſſignment of bills of en- 
$CLEAIICE. - G | 


— jud; | f and execution thereupon, which in the caſe of the 


King extend as, well to things in action that have a certainty in 
(as debts) as to things in po 


Elegit. 2 3 + 
6 By ſale in market-overt. Hale's Anal. p. 70. $ 27. 


4 wy 


The Acquiſition of Property by Aa of the Party. 


Acquiſition of property by act of the party may be three ways, vix. 
1. By grant, 2. By contract, or 3. By aſſignment. : 
And herein is conſiderable, . Thar in the King's caſe, it extends as 
well to things in action as in poſſeſſion ; for debts may be aſſigned to 
him, or by * 2. In the caſe of other perſons, only things in poſ- 
ſeſſion are aſſignable. Hale's Anal. p. 71. F. 28. | 


The Acquifitimm of Property by a mixed Af, partly by Af of 


Law, and partly by Act of the Party. 


Thus things in aQion as well as in poſſeſſion are transferable two 
ways EIN 


—_ are aſſignable 
2. 


y operation of the law, concurring with the ad or default the 


party; as forſeitures of ſeveral kinds, vis. 1. By outlawry in perſonal 


actions. 2. By being put to the exigend in the caſe of felony. | 3. By 
attainder of treaſon or felony. 4. By motion to the death of any per- 


ſon, as deodand. Hale's Anal. p. 71. 5 28. 
Theſe (according to Lord C. J. Hale) 


being very neceſſary for the underſtanding this ſubje& : but to diſpoſe 


the matter more conveniently, I have choſen the following heads and 


diviſions, fc. which will bave reference to this ſeQion, as to which 
acqueſt, fc, is an act in law, an act of the party, or mixed act. 
- Ot fe Vide further Blackflone's Analyſis,  _ 


2 


effion ; and this by 0 RIInAS 


i. By 40 of the party with cuſtom co-operating. Thus bills . of ex- 


i are the various ways whereby 
things perſonal either in poſſeſſion or action may be acquired or trans- 
ferred, with their divifions and ſubdiviſions, ic. which are put here, 
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2d. Of acquiring perſonal Eſtates &c. by 
L e 


ROPERTY in goods may in ſome meaſure be 7 | 

F# letters of adminiſtration ; as that if he pays the inteſtate — 
ces or deeds with his own money, he may retain far the goods in 

kind of the inteſtate as is equivalent to the money paid, and ſhall haye 
the property therein, c. But now he muft not have the ſurplus of the 
md and chattles of the inteſtate after his debts, Ic. paid, (though an 
executor may of the goods of the teſtator) for it muſt be diſtributed 
according to the ſtatutes, Ac. hereafter mentioned: by which alteration 
in the law, thoſe who receive their ſhares of ſuch ſurplus acquire ſo 


much of the inteſtates eſtate by diſtribution, _ | 
Adminiſtration, what ; and who is an Admimflrator. 


Adminiftra= Adminiſtration is the ma t (commitred by the ordinary in 
ties what. writing under ſeal) of the goods and ehattles of one that dieth inteſtate, 
or by not appointing an executor in his will, or where the executor 
refuſes to prove his will. Terms de la ley, Adminiſtration. 2 Inft. 307. 
Adminiftra= He to whom ſuch management is committed is called an adminiſſs - 
tors rats, tor, or if commirted to a woman the is called an adminiſtratrix. 


who. 
By whom Adminiſtration may be granted. 


By whomto An adminiftration is to be granted by the Biſhop of the dioceſe, or 
be granted. Arehdeacon, or judge of the peculiar juriſdiction where the pati 
whoſe goods are to be gdminiſtered lived at the time of his death; but 
a Judge of a peculiar ought to ſhew his grant, how he has power tw 
grant it Cre. 791. 20 556. | 
" Regularly, he that fball have the probate of a will ſhall haye-the 
of an adminiftration when the party dieth inteſtate ; and if there 
are bong notabilia, the adminiſtration mult be granted there where rhe 
robate of a will in ſuch a caſe is to be granted, (vis. by the Arch- 
Mop of the province. In the time of the vacation, of a biſhoprick, 
the guardian of the ſpiritualties may grant the adminiſtration. 
The ordinary upon good cauſe way allo revoke an admigiſtre- 
tion. * | | 
Power given By the ftat. 31 Ed 3. c. 11. where one dies inteſtate, (i. #. either is 
to the ordi- fact quhere be maker no will, or in law whether he makes a will, and ile 
+4 fat. executors refuſe before the ordinary, or all die inteflate, © Co. 40. a.) the 
1. , ordinaries ſhall depute the next and moſt law fu fiend of the inteſtate 
to adminiſter his goods; which deputies ſhall have an action to demard 
and decoter the debts due to the inteſſate in the King's courts, to ers- 
ble them to adminiſter, c. and ſhall anſwer alſo in the King's courts 


to others, to whom the ſaid inteſtate was bound, in the ſame w__ 
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D conveying perſonal Eſtates. 


as executors ſhall anſwer ; and ſhall be accountable to or 
ecutors are in caſe of a teſtament. - 5. | | | 
This act gave power to ordinaries to grant adminiſtrations, which How the 
they could not do before ; for originally the King, who is parens patrie, ne che u. 
and has the ſupreme care. to provide for all his ſubj that every tute. | 
one ſhould enjoy that which he ought to have, uſed by his officers to 
ſeize the goods of the inteſtate to preſerve and diſpoſe of them for his 
burial, and for payment of his debts, and for advancement for his wife 
and children, it he had any, and if not, thoſe of his blood. And af- 
terwards this care and truſt was committed to the ordinaries, but no 
ower was given to ordinaries to ſell or diſpoſe of the goods, either to 
his own uſe or the uſe of any other, though the goods were in danger 
of periſhing, but only to the uſe of the Gd as to pay his debt; 
Cc. 2 Infl. 393. 9 Co. 38, 39. 
Neither could the ordinaries bring actions for recovery of the debts 
of the inteſtate, though an action lay againſt them at common law, or 
their committees, by the name of - executors, if they intermeddled 
with the goods, and would not pay the debts. After poſſeſſion of goods 
they might have an action of treſpaſs for carrying them away, or before 
, poſſeſſion ſue them in the Spiritual Court. 8 Co. 135. 9 Co. 39, 40. 
2 Inft. 398. | | 
But = by the ſaid ſtatute of 31 Ed. 3. fix alterations are made; What alter= 
three as to the ordinaries, and three as to the adminiſtrators. tion bs 
I, As to the ordinary. Firſt, Whereas - before the ſtature he was not — _— 
compellable to grant adminiſtration, now by the act of parliament he 
is commanded and thereby compelled to grant adminiſtration. Se- 
condly, He muſt grant it to the next and moſt lawful friends, (i. e. the 
next of blood who are not attainted of treaſon or felony, Ic.) But the 
_ ſtat. 21 U. 8. c. 5. (which ſee poſt) gives power to the ordinary to com- 
mit adminiſtration to the wife of the inteſtate, or to the next of blood, 
or to both, and ſo as to the wife has altered the act of 31 Ed. 3. 
Thirdly, The ordinary himſelf has not greater intereſt in the — 
by this act, but has a greater power than he had before, in this only, 
that he may a point adminiſtrators, who ſhall have by this act greater 
intereſt and ability than they had before the at. 9 Co. 39. 40. 
Under the word ordinary, commiſſaries, archdeacons, officials, and 
other eccleſiaſtical Judges, are comprehended for this purpoſe within 
the meaning of the aQ. | 1 Fea | 
Il. 4s to the adminifirators. Firſt, The adminiſtrators have by this act a 
greater intereſt in the goods, &c. than the ordinary ever had, and as 
abſolute a property in the goods and chattels as executors have, which 
they had not before this act [But now ſee the flatute of [map poſt; ] 
Secondly, Adminiſtrators ſhall recover the debts, and have all actions 
as executors may have, which they could not do by the common law. 
Thirdly, Adminiſtrators ſhall anſwer to actions, Ac. in the fame man- 
ner as executors, and be accountable to the ordinaries as executors are. 
9 Co. 1 a, b, | 


By ſtat. 21. H. g. c. 5, incaſe any perſon dies inteſtate, or the execu- 


tor reſuſes to prove the teſtament, the ordinary ſhall grant adminiſtra- 
tion of the goods of the perſon deceaſed to the widow of the ſame per- 
ſon deceaſed, or to the next of kin, or both, as the ordinary ſhall think 
fit, __ ſecurity for the true adminiſtration thereof; and in caſe 
11. „ where 
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Of conveying perſonal Eftates. 


How the 
law is now. 
As to who 
may admi- 


| father dies inteſtate, the ſon ſhal 


where divers perſons claim the adminiſtration as next of kin, which be 
in equal degree of kindred to the perſon deceaſed, the ordinary hath 


election to accept any one or more making requeſt; or where but one 
or more of them, and not all, being in equal degree, make requeſt, the 
ordinary may admit the widow, and him or them only making requeſt, 
or any one of them, at his pleaſure. . 

Now, as before it is obſerved, this act as to the wife has altered the 
31 Ed. 3c. 11. and as tothe next kin, where an executor refuſes to prove 
the teſtament, the ſtatute ſuppoſes that ſuch an inteſtate's intent was 
to prefer the kin; but if he makes a reſiduary legatee, that preſum 
tion is taken away; in that caſe the reſiduary legatee ſhall have the 
adminiſtration, who is to have what remains after the debts and lega- 
cies are paid. An adminiſtration 4urante minore tate of an executor, 
is not within the ſtatute, or of neceſſity to be granted to the widow of 
the teſtator, nor adminiſtrator pendente lite. Hob. 250. Vent. 219, 
2 Lev. 56. | 

Adminiſtrator durante minore ætate of an executor ought to ſhew that 
the executor is under the age of ſeventeen. But the omiſſion is aided 


| by 1 over. Id. Raym. 409. 


dminiſtrator pendente lite muſt aver that the conteſt continues, 2 

Ld. Raym. 1971. | 3 | 
An adminiſtrator pendente lite about a will may bring actions. 2 Stra. 
917. 2 Will. Rep. 576. Fitzgib. 202. Barnard. K. B. 423. Se 
Andr. 366. 5 


To whom Adminiſtration may be granted. 


Now the law is thus, as to whom adminiſtration ſhall be granted: 
it ſhall be granted, 

1. To the huſband of the wiſe's goods and chattels, as of a leaſe for 

ears. 

. 2 To the wife of the huſband's goods and chattels. 4 Co. 51. 

But an adminiſtration may be granted to the father before the widow, 
T. Raym. 93. Show, 351. ; 

Adminiſtration to the next of kin ſhall be repealed at the ſuit of the 
huſband ; otherwiſe of the wife. Ld. Raym. 685. 

And a reſiduary legatee ought to be preferred before the widow, in 
an adminiſtration cum teſlamento annexo. Vent. 217, 218, 219. 

If there is no huſband nor wife living, then, | 

3. To the children, ſons or daughters. | 

4. If children die firſt, to the 7 or if the father is dead, to the 
mother. 3 C. 40. If there be grandfather, father and ſon, and the 

Fees the adminiſtration, and not the 

grandfather, Ar. Ca. Eq. 249. 2 Vern. 125. And if no father or 
mother, then, | | | 

5. Toa brother or fifter of the whole blood; and for want of them, 

6. To brother or ſiſter of the half blood ; for they are all next of kin 
in equal degree. Style 74, 75, 102. And if none of the half blood, then, 

7. To the next of kin, uncle, aunt, or couſin : and if none of theſe 
deſire the adminiſt ration but reſuſe it, which they often do, becauſe 
the inteſtate's debts are greater than the eſtate will bear, then. 

8. To a creditor. Bac. I. Trads 160. And for want of all hes, 

| | 9g 
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Of conveying per ſonal Efaates. . 


- To any other perſon or perſons, at the diſcretion of the ordinary ; Letters ad 


or the ordinary may ex 0 


cio grant to a ſtranger letters ad collivendum 
bona defunti; or the ordinary may take them into his own hands, to 
y the debts of the deceaſed, in ſuch order as an executor or adminiſ- 


trator ought to pay them; but he or the ſtranger who has letters ad 
colleendum cannot ſell them without making themſelves executors of 


their own wrong. 
9 C9. 39. 


to the great-grandmother. Ld, Raym. 6 
ade may retain againſt the next of kin. Ld. Raym. 689 


An aunt was denied a prohibition to oy * granting «miniſtration 
itor who has had 


Dyer 256. Roll. Abr. 918. Vent. 350. 8 C. 135. 


If one has made a will, and after the death of the teſtator the exe- Adminiſtra- 


cutor proves it, and then dies inteftate, the ordinary muſt grant admi- 
nitration de bonis non, Ic. vis. non adminiſtratis to ſome other perſon. 
Roll. Abr. 907. 11 Vin. 55. | | 

An executor obtains an award of execution on a ſcire faciat; the 
adminiſtrator de bonis non mult bring his ſcire facias on the original judg- 
ment. 2 Ld Raym. 1049. 


executor is not executor of the firſt teſtament, but adminiſtration cum 
teflamento annexo muſt be granted : but where an executor has proyed 
the will, and dies, making an executor, the ſecond executor may be 
executor to the firſt teſtator. Roll. Ar 907. 11 Vin 55. 

Yer if an adminiſtrator dies inteſtate, or makes an executor, his ad- 
miniſtrator or executor ſhall not be adminiſtrator or executor to the 
firſt inteſtate or teſtator, but the ordinary is to grant a new ad- 


ment, for none ſhall have execution of that judgment, but he who ſhall 
de ſubject to the payment of the debts of the firſt inteſtate ro which 
the executors of the adminiſtrator are not ſubject Co. 9. 


anne xo to the next of kin, c. 


but ſuch adminiſtration ceaſes when the infant is ſeventeen years of age, 
and ſo it does if an infant executrix marries a huſband of full age before 
ſhe is ſeventeen years of age. 2 Inft. 398 5 Co. 29. 6 Co. 67. 

If an infant is intitled to an adminiſtration, it muſt be granted to 
another durante minore #tate, becauſe till he is of full age he cannot 


tion de bonia 
non, &c. N 


If an executor has not proved the will of the teſtator and dies, his 


miniſlrat.on, or an adminiſtration de honis non, c. of the goods of the 
rſt inteſtate or teſtator; therefore where an adminiſtrator has judg- 
ent, and dies, his executor: cannot ſue out execution upon tha! judg- 


If an executor refuſes to prove a teſtament, or if the teſtator has ap- ——— 


pointed no executor, adminiſtration muſt be granted cum te/lamento teſtamento 
annero. 

If an infant is made executor, adminiſtration mult be granted cum Durante mi- 
eflamento annexo to his guardian or next friend durante minore late; nore #tate, 


n cum 


ner into a bond with ſureties to adminiſter faithfully, as required by - 


the Stat, 22 £9 23 Car. 2. c. 10. but before that ſtatute the adminiſtra - 
tion ceaſed at ſeventeen years of age. 


An adminiſtrator durante minore tate may bring actions, but be can- A Adlon by 


rot fell any of the goods of the deceaſed, unleſs it is u 
for the payment of the debts, Ec. or for fear the go 
He cannot let a leaſe if the grant of the adminiſtration is ſpecial, as 
ad opus, commodum et utilitatem executoris durante minore tate, & non 
«liter, Ec. but if the grant of the aduiaiſiration is general, Wie 
, KS uch 


n neceſſity, as him. 
thould periſh, Selling goods 
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Of the different Means 


Grantin 


leaſes. 


Adminiſtra- 


tion durante 


abſentia ex- 
tra regnur;, 
or pendente 


lite. 


Where ad- 
miniſtration 


Bond to 
make in- 
ventory, ad- 
miniſter, 
account, 
and U 
bute the 
ſorplus, 


How di. ſtri- 
bution is to 
be made. 


If their ſhares are not equal to the other ſhares, thoſe children 


on With the other children, without any conſideration of what he hal 


ſuch reſtraint, ſuch an adminiſtrator may let leaſes, Ic. Q. Ney's Max 
106. Roll. Abr. io. Cre. Elis. 718, 719. 

On judgment againſt an adminiſtrator durante minore ætate, à ſejn 
facias lies againſt the executor, c. when of age. Id. RH 
265. | ; 

Mandamus lies not for an adminiſtrator durante minore etate, , Wl 
Stra. 892. | | | 

An adminiſtration may be granted durante abſentia extra regnun, or 
pendente lite, which is as good as an adminiſtration durante ming; 
Slate. | 

Adminiſtrators durante abſentia muſt aver in his declaration, thy 
the executor is abſent in parts beyond the ſea, 2 Ld Ran 
1071. 

If adminiſtration is granted to two, and one dies, yet the adminiſtn. 
tion does not ceaſe, for it is not like a letter of attorney to two, where 
by the death of one the authority ceaſes ; but it is rather an office; 
and adminiſtrators are enabled to bring actions in their own nan, il 
they come in the placè of executors, and therefore the office ſurwWa Bil 
2 Vern. 514. | | 


# 
* 
+ 


The Office and Duty of an Adminiftrator ; and therein hn, 9 
to whom, and of what Diſtribution is to be made. 3 


The office and duty of an adminiſtrator is the ſame as that of u 
executor, as to the burial of the deceaſed, payment of funeral chargs, Wl 
making an inventory, payment of debts, A paſſing the account. A"! 
as an executor muſt take a probate of the will, to the adminiſtra WR 
muſt apply io the Ordinary for letters of adminiſtration, upon grant; Wn 
of which he muſt enter into a bond to make an inventory, Oc. as ben 
aſter mentioned. | | 
By flat. 22 & 23 Car. 2. c. 10. All Ordinaries and eccleſiaſtical Jus Wl 
(upon grantin i muſt take bond of the adminiſtrator, wil Wn 
two or more {ureties, with condition that the adminiſtrator ſhall mtr iſ 
a true and perſect inventory of all the goods and chattels of the c 
ceaſed, and exhibit it into the regiſtery of the Ordinary's court by 
ſuch a day, and to adminiſter according to law, and to make a i 
and juſt account thereof, and to make diftribution of the ſurpluſege u 
ſollows, (vis. 8 ; 
One third to the wife of the inteſtate, the reſidue among bis cl: 
dren, and ſuch as legally repreſent them, if any of them are dead; 
except ſuch children (not heirs at law) who had any eſtate by ſettl- 
ment of the inteſtate in his lifetime equal to the other ſhars al 


row have ſo much of the ſupluſage as ſhall make the eſtate of allo 
equal But the heir at law ſhall have an equal ſhare in the diftribut- 


of land, by deſcent or otherwiſe, from the inteſtate. 

If there are no children, nor legal repreſentatives of them, 9 
half of the inteſtate's goods and chattles ſhall go to the wife, the r 
ſique equally to the next'of kindred to the inteſtate in equal deze. 


and thoſe that repreſent them. If there is no wife, all ſhall be — 
* tri 


m— 


of e &c. per/onal Eftates. 


tributed eas the children; if no child, all ſhall be diſtributed 
— che next of kin to the inteſtate, in equal degree, and their 
e 


ives. (See flat. 1. Fac. 1.c. 17.) 
"Io repreſeatative 2 be admitted amongſt collaterals, after bro- 


chers and ſiſters children. 5 | 

On the ſaid ſtatute, the queſtion was, on the clauſe, That if there 
bould be no repreſentations among collaterals beyond brothers fifters 
children, whether it be intended of brothers and ſiſters to the inteſtate ; 
or whether, when diſtribution falls out amongſt brothers and ſiſters, - 
though remote relations to the inteſtate, repreſentation ſhall be ad- 
mitted ? And the court held, that the repreſentation ſhould be only 
between brothers and ſiſters to the inteſtate. Ar. Ca. Eg. 249. 2 
Vern. 233. Salt. 250. 

If one dies inteftate, leaving a grandmother, and uncles and aunts, 
the grandmother is intitled to the perſonal eſtate, in excluſion of the 
neles and aunts. Abr. Ca. Eq. 249. Salk. 251. . 
Security muſt be given by thoſe to whom ſuch di hribution ſhall be 
ade, to refund to the adminiſtrator in caſe debts afterwards appear, 
„mentioned by the Lord Chancellor in the caſe of Edward: and 


7 


reeman. | 0 . 

A man died inteſtate, leaving a brother of the whole blood, and 
ſter of the half blood; and it was held, that the ſiſter of the half 4 
dlood ſhould come in for an equal ſhare with the brother of the whole 1 
Flood. Mad. 209. Vent. 316. 2 Lev. 173. Vern. 437. 2 ern. 124. ww 
how. Parl. Ca. 108, 2 Ven. 317. I 
By flat. 29 Car. 2 c. 3 the act of the 22 & 23 Car. 2. c. 10. ſhall 
ot extend to the eſtate of a feme-covert that dies inteſtate, but that 
zeir huſbands ſhall have adminiſtration of their perſonal eſtates, as 
fore the making of the act; and the huſbands are not compellable 
d make diſtribution of their perſonal eſtates. | 
By flat. 1 Fac. 2. c. 17 if after the death of the father any of his 
hildren ſhall die inteſtate without wife or children in the life of the 
other, every brother and ſiſter, and the repreſentatives of them, ſhall 
ave an equal ſhare with the mother. | 
A. had three brothers, one died, leaving three children, another 
o, and the third five ; then A. died inteſtate; and it was reſolved, 
hat diſtribution ſhould be per cap ta, and not per flirpes ; and that all 
he children ſhould have equal, becauſe none take by way of repre- 
entation, but all as next of kin. Ar. C.. Eg. 249 | 

If a man makes his will, and his ſon executor, but makes no diſpo- 
tion of the ſurplus of the perſonal eſtate ; the ſon dies without prov- 
ng of the will; the teſtator. is dead inteſtate as to the ſurplus, and the 
ame ſhall be diftributed amongſt the next of kin of the teſtator, 
> Vern. 634. | TRE} | 

F. on the marriage of the daughter of B. covenanted, in caſe of a Of vringing 
econd marriage, to pay the firſt ſon by the firſt wiſe five hundred into hotch- 
pounds z there was a fon and ſeveral other children of the firſt o. "vg 
irriage z the father died inteſtate ; and it was held, that the heir - gr | 
wit bring the five hundred pounds into hotchpor, although in na- diſtribution, 
ure of purchaſer under a. marriag:-ſettlemenr 2 Vern. 638, 639. and of diſ- 

The great caſe between Edwards and Freeman, Michaelmas 1729, tribution 
an the ſtatute of diſtributions, was thus: _ — 

Aa 3 £08 
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already been F. on his marriage entered into articles, in conſideration of the 
made for ſaid marriage, and of four thouſand pounds portion, to ſettle ſuch an 
ſome of the eſtate to the uſe of himſelf for life, remainder to his intended wife for 
__— life, remainder to the firſt and other ſons of the marriage ſucceſſiye] 
tate. in tail-male, ema inder to truſtees for one thouſand years (in truſt 
| to raiſe portions ſor daughters, in caſe there were no ſons ; that is 10 
| ſay, if but one ſuch daughter five thouſand pounds, and if two or 
—_— more, then fix thouſand pounds equally between them, to be paid x 
fl their reſpective ages of eighteen years, or days of marriage, which 
ſhould firſt happen ; and eighty pounds per ann. maintenance in the 
mean time to each daughter, with remainder to his own right heir, 
and gave a bond of ten thouſand pounds penalty for performance of 
covenants : the marriage took effect, and they had iſſue one daughter 
only, one of the plaintiffs, and no ſon ; then the wife died, and after. 
wards F. married a ſecond wife; and on that marriage made a ſel- 
tlement of this eſtate amongſt others; but neither the ſecond wiſe, nor 
her truſtees, had any notice of the articles made on the firſt marriage, 
Afterwards F. died inteſtate, leaving a ſon and daughter by his ſecond 
wiſe, and leſt a perſonal eſtate to the amount of twenty thouſand 
unds and upwards ; the daughter by his firſt wife, at that time, was 
about er of age, and ſome time ſince intermarrying with 
the plaintiff, they brought their bill to have an account of the perſonal 
eftaie of F. and their diſtributory ſhare thereof; and the only queſtion 
was, Whether the five thouſand pounds ſhould not be looked. upon to 
be ſa far an advancement of the | ns hter of the firſt marriage, that 
if ſhe would have any farther ſhare of her father's perſonal eſtate, the 
muſt bring tbis five thouſand pounds into hotchpot, upon the ſeveral 
clauſes bs. intent of the ſtatute of diſtribution, 22 23 Car. 2. 
Areued for plaintiff, 1. That they were intitled to a Adee ſhare 
of the father's perſona] eſtate, without regard to this five thouſand 
unds, which was no advancement either within the words or mean- 
ing of the act of parliament, which intended only an advancement of 
children after they came in eſſe, and when they were about being mar- 
ried or diſpoſed of in the world ; but this, if any, was an advance- 
ment long before the plaintiff was born, and when it was wholly 
unknown and uncertain whether there ever would be ſuch : 
daughter. | 
2. That it was likewiſe contingent and uncertain, after ſhe ws 
born, whether ſhe would ever be intitled to this fortune or not: for 
if ſhe had died before eighteen or marriage, it would have ſunk in 
the inheritance for the benefit of the heir at law, according to the cal: 
of Pauliit and Pawlett, 2 Vent. 366. and ſhe was but 145 I years 
age at the time of her father's death, and therefore might have dicd 
before ſhe was jntitled to this five thouſand pounds. | 
3. That her diſtributive ſhare of her father's perſonal eſtate veſted 
in her immediately on her father's death, or not at all; and then it 
could not be diveſted out of her, by the accident of her attaining 
eighteen, or being married, whereby this five thouſand pounds be- 
came que. 5 
4. That this five thouſand pounds was a debt upon the father's ef- 
tate, which ſhe was intitled to as a creditor or purchaſer, in conſide- 


of conveying, &c. perſonal Eftates. 818 
— — 
ration of her mother's marriage and portion ; for which was cited the: w 
caſe of Feaft and Feaft, 3 April 1726, where on a marriage treaty 
Sir HF. F. covenanted to leave his wife two thouſand pounds at his death, 
two thouſand pounds to his eldeſt ſon, and one thouſand pounds a- \ 
iege to his younger children; and afterwards, being a freeman of 
don, died, leaving ſeveral younger children: and it was held in 
that caſe, that the one thouſand pounds a-piece to the younger chil- 
dren being due only by covenant, was a debt on the perſonal eſtate, 
and not being to be paid till aſter the father's death, was no provi- 
ſion or advancement either within the ſtatute of diſtributions, or the 7 
* cuſtom of London, to bar them of their cuſtomary or diſtributary e See the _ 
ſhares of their father's 8 eſtate, which were greatly advanced ſtat. 1 Jace. 
at the time of his death. | 
„That this was not an advancement within the ſtatute, it was om of Lon- 
urged, 1. That the ſtatute mentioned only two caſes wherein there is gon, &. 
to be any bringing into hotchpot : /,, Where the child had been ad- 
vanced by the father with any eſtate; 24% Where he had been ad- 
vanced with any portion. As to the firſt, the plaintiff cannot be ſaid 
to have any eſtate by thoſe articles, for the word eftate in the ſtatute 
means lands, in oppoſition to portion; and in the latter part of it, it 
is mentioned linds by ſettlement expreſsly ; but in the preſent caſe 
the plaintiff cannot be ſaid to have any proviſion of lands, the ſettle- 
ment of the Jands being only in the nature of a mortgage for her por- 
tion: Secondly, That this portion is not within the ſtatute, as an ad- 
vancement by the inteſtate in his lifetime, being neither payable nor 
demandable till after his death; and therefore in the caſe of Rowland 
and Shepherd, where the father agreed to give in marriage with his 
daughter the ſum of ſeven thouſand pounds to be paid by ' inſtalments 
of one thouſand pounds a year : and the father had paid fix thouſand 
po of this portion, but died before the laſt one thouſand pounds 
came due. And on a bill brought for a diſtribution of his perſonal 
eſtate, it was decreed by Lord Macclesfield, and affirmed by the then 
preſent Chancellor (King), that the fix thouſand pounds paid was not 
part of the advancement to be brought into hotchpot, but that . 
the remaining one thouſand pounds was a debt to be paid out of the 
perſonal eſtate. 3 
2 That the ſtatute muſt operate either at the time of the father's 
death, or within a year after at fartheſt ; but in this caſe the plaintiff 
was not intitled to her five thouſand pounds either in her father's liſe- 
time, or within a year after ; and is the diſtribution to wait till it be 
leen, whether ſhe would attain eighteen, or be married? Suppoſe 
there had been a ſon at the time of the father's death who had after 
died without iſſue, would this portion have been an advancement in 
the mean time, ſo as to debar her of her diſtributary ſhare ? For being 
contingent at firſt, ſuch value cannot be ſet on it in equity, as game- 
ſters do on chances ; and if part is to be laid up till the contingency 
happens, it is no advancement in the mean time ; nor is there any 
2 that one diſtributary ſhare ſhould be laid up to make a 
eap. ö | | | 
3. This five thouſand pounds was not a voluntary proviſion moving 
from the ſather ; but the plaintiff was a purchaſer thereof; in conſide- 
ration of her mother's portion; and ſuppoſe a child had money of his 


| 
| 
| 
| 


own 
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| 
| | mo 9, 
| own, and agreed with his father, in conſideration thereof, to have 2 
portion from his father after his death; or if a collateral relation had 
purchaſed ſuch a portion from the father for his child, certainly thi 
would not be an advancement : and the intent of the ſtatute was 10 
make them all equal out of the father's perſonal eſtate, not out of what 
was purchaſed for them by others, or by the mother, as in thi 
caſc. | 
4. That this was not a debt originally payable out of the perſonal 
_ eſtate, but out of lands, notwithſtanding the ten thouſand pounds bonds 
| for performing of covenants; and tho' the defendants, who claim un. 
der the ſettlement made on their mother's marriage, ſhall not be af- 
fected as to the lands thereby ſettled, for want of notice, yet as to the 
lands comprized therein, they ſhall be liable in the firſt place; and if 
they are not ſufficient, the perſonal eſtate muſt be applied in aid u 
make it up, by reaſon of the bond 

5. Beſides, no caſe can be produced where a portion ſettled by mar. 
riage articles had been brought into hotchpot as an advancement by the 
re ht and yet it muſt often have happened that fathers who have 

made ſuch ſettlements have died inteſtate, and is therefore of great 
conſequence. 

For defendants it was argued, 1. That in the firſt place no ſettlement 
being made purſuant to the articles, and the bond for performance 
thereof, the — will in no ſort be ſubject thereto, but in aid of the per- 
ſonal eftate, if that were deficient ; and that too by the aſſiſtance of the 
court of equity on the agreement; for between the heir and the exe- 
cutor the perſonal eſtate ſhall be applied in the firſt place to diſcharg: 
incumbrances even on the real eſtate, and would have been fo in thi 
caſe where it is reſted barely in covenant, and on the bond, 

2. That the five thouſand pounds thus provided for by the ſettlement 
was an advancement within the meaning of the ſtatute, which appean 
throughout to intend and preſerve an equality between the ohildren, % 
and if any fineſſe of reaſoning were made uſe of in the conſtruQio Wl 
| thereof, it ought rather to be in ſupport of that intent. 3 

3. That the ſubject matter of the ſtatute was chiefly perſonal eſtar, 
and yet there is no reaſon to exclude a proviſion by a real eſtate ; and 
therefore where the ſtatute ſays, Other than ſuch child who ſball have an 
eſtate by ſettlemert, why ſhould not that be extended both to real and 
perſonal eftate ? It is true, the ſtatute is not perſectly correct according 
to the rules of grammar, and therefore where portion is mentioned n 
the firſt part, it is omitted in the ſecond ; and what is called eſtate in 
the firſt part, is called land in the ſecond. 

4. Thar if the lands are in equity to be conſidered as a ſettlement 0 
lands, then it is an advancement according to the act; if they are nc 
to be conſidered as a ſettlement of lands, then it is an advancement % 
a portion ; and as to the objeQtion, that this was not a voluntary pro 

ſion of the father, but aroſe from the contract of the parties; it vn 
anſwered, that the ſtatute makes no ſuch diſtinRion, and thereſore 
neither ought this court to make it; ſor the act only intended an equi 
lity between the children, whether the proviſions was voluntary or by 
purchaſe ; and a child provided for either one way or the other, 5 pr 
vided for ; and it is not like the caſes put, where a child, either u. 


his own or a relation's money, purchaſes an eſtate, or a ſum of _ 
7 
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from the father; for this certainly is no proviſion by the father, but a 
direct ſale, as much as it would have been to any ſtranger : and in the 
caſe of Newland and Shepherd, the queſtion was not, whether the fix 
thouſand pounds paid ſhould not be brought into hotchpor, if ſhe had 
deſired to be let into a further ſhare ; but whether the fix thouſand 

unds, being more than her ſhare of the whole, ſhe ſhould beſides 
gen the other one thouſand pounds? And it was agreed that ſhe ſhould. 
Beſides, there is no pretence to ſay, that the cuſtom of London is to 

overn an act of parliament, | 

5. That this your though not payable till aſter the father's death, 
was nevertheleſs a proviſion- for her by him in his lifetime, as the act 
ſpeaks; as the principal part of it, vis. the ſecurity, was executed 
by him in his lifetume, and as he was not at liberty to controul it. And 
ſuppoſe he had given ſuch a portion at his death, would not this be a 

proviſion within the ſtatute? And here the portion is payable as 
= as poſſible it can be wanted, iz. at eighteen or marriage, and 2 
maintenance of eighty pounds per ann. in the mean time; and though 
it is true, that a portion out of lands finks in the inheritance if the part 
dies before it becomes payable, which if it were of a perſonal eltate it 
would not; that this is not material, ſince the ſtatute makes no diſ- 
tinction, whether the portion is payable out of the real or perſonal 
eſtate. 

6. That if a bill had been brought immediately after the father's 
death for a diſtribution, there would be no inconvenience in ſetting 
apart a ſum to anſwer the contingency when it ſhould happen, no more 
than in the caſe of debts, which is every day done; and there are ſome 
whoſe eſtates are not got in till ſeveral years after their death; and a 
diſtribution may very properly be made thereof from time to time, as 
they come in; neither is the diſtribution wholly to wait till they are 
got in; and in the caſes of Finney and Finney, and Lonoy and Hutchin- 
Jon, it was agreed, that the heir at law ſhould bring into hotchpot 
whatever ſhare he received out of the perſonal eſtate, if he would have 
any more; and in the caſe of Kelway and Kelway, on the ſtatute 21 
Fac. 1: it was held, that where a man died leaving a wife and no chil- 
dren, that the wife being intitled to one moiety of his perſonal eſtate, 
the other moiety ſhall be diſtributed equally between his mother and 
brothers and ſiſters ; and yet the caſe of leaving a wife is not mentioned 
in that ſtatute. 

The court were all clear of opinion, That this was an advancement by 
the father in his lifetime within the meaning of the ſtatute, though con- 
tingent and future, ſo that ſhe could not have that and her diſtributary 
ſhare likewiſe; and the Maſter of the Rolls ſaid, that the civil law 
made no difference between a real and perſonal eſtate, but only move- 
able and immoveable; and the words of the aQ, which ſpeak of a pro- 
viſion made by the father in his lifetime, are very proper to diſtinguiſh _ 
between that and a proviſion made by his will; and cited the writ de 
rationabili parte Lonorum, and Swinb. 200. to prove, that a ſuture pro- 
viſion will exclude the heir, or any other of the children; and cited 
Pawlett and Pawlett, 2 Vent." 266. Vern. 321. And the Chief ſuſtice 
ſaid—Suppoſe the father had left but two thouſand pounds perſonal 
_ it would be extremely hard that the eldeſt daughter ſhould have 

er five thouſand pounds and a ſhare of the two thouſand pounds — 
An 


Of the different Means wn 

And per Lerd Chance!lor ——The caſe of Feaft and Feaft is not to de 
cited in this caſe, that being a cauſe by conſent, and the queſtion very 
little confidered. And he ſaid, he thought any ſettlement in or out of 
lands, either by annuity, rent or portion, would be a proviſion within 
the ſtatute ; and that ſuch proviſion might be valued and brought into 
Collatio bonorum if they think it worth their while; that the five thou- 
ſand pounds, whether called contingent or not, is an intereſt, and ſuch 

a one as wonld happen within a reaſonable time, wiz. fix or ſeven 

years aſrer the father's death, and there was then no ſon ; and it wa 

ſuch an intereſt as was valuable. That the diſtribution muſt be made 
as the eſtate ſtands at the father's death, and the parties are to give bond 
to reſund if debts afterwards appear; and future debts due to the 
inteſtate muſt be diſtributed as they can be got in; that here the con- 
tingency has happened, and ſhe is now at liberty to ſay, whether ſhe 
will ſack to that proviſion, or bring into the computation of collatio b. 
norum, in order to have an equal ſhare with the reſt. But as to the 
eighty pounds per ann. maintenance, that is not to be brought in, being 
only for the education and maintenance of the daughter, which the 
parents were beſt judges of. And according the decree was pronounced 
per Lord Chancellor King a ſſiſted by Raymond, C. J. and the Maſter of ile 

Rolls, and Price and Forteſcue, F. Abr. Ca. Eq. 249. to 254. 

And by the ſaid /tat. 29. C. 2. c. 3. an eſtate per auter wie ſhall go to 

prog Per theexecutors or adminiſtrators of the. party that had the eftate, and be 

Leer de. aſſets in their hands, if no deviſe be thereof made, or no ſpecial oceu- 
nt thereof. 

But ſince the making that ſtatute, doubts having ariſen, where 50 
deviſe was made of ſuch eftates, as to whom the ſurplus ſhould belong 
after debts, Ic. paid; therefore by far. 14 G. 2. c. 20. f 9. it is enat- 
ed, That ſuch eſtates per avter wie, if there be no ſpecial occupant 
thereof, of which no deviſe ſhall have been made according to the faid 
fat. 29 C. 2. c. 3. or ſo much thereof as ſhall have not been ſo deviſed, 
ſhall go, be * and diſtributed, in the ſame manner as the perſo- 
nal eſtate of the teſtator or inteſtate, | 

Egner i By fot. 1 Fac. 2 c. 17. ſuch part of any inteſtate's eſtate within the 
London and City of London or province of York, as any adminiſtrator has by virtue 
wrovince of only of being adminiſtrator, ſhall be ſubject to diſtributions as in other 
| York. caſes, and the cuſtom obſerved therein ſhall not be ſubject to extend 
to it. 

By fat. 1 Fac. 2 c. 19. no adminiſtrator ſhall be cited to render an 
account of the perſonal eſtate of the inteſtate, otherwiſe than by inven- 
tory, unleſs it be at the inſtance of ſome perſon in behalf of a minor, 
or of one having a. demand out of ſuch perſonal eſtate as creditor or 
the next of kin. 
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Accounting. 


The Power of an Adminiſtrator. 


IIe can do nothing till an adminiſtration is granted to him, except 
act of neceſſity and charity. See concerning executors de ſon tort. 

But an executor has his power from the will, and may act in mary 
caſes before probare, /of which fee concerning the power of executors.) 

Aer the adminiſtration is granted, the power of an adminiſtrator 


is almoſt equal with that of an executor ; yet if there are many admi- 
| niſtrator:, 
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niſtrators, one of them cannot ſell goods, releaſe debts, Ic. without 
the other, but rhey muſt all join, becauſe they have but one authority. 
y Max. 106. Bac. L. Tracts 162. N 


The Intereſt of an Alminiſtrator in the Goods, &c. of die 


Inteſtate. 


An adminiſtrator by virtue of his adminiftration has intereſt in all the 
chattels real and * ih. of the inteſtate, and in all the goods and chat- 
tels either in poſſeſſion or action, in like manner as an executor in the 


ous of the teſtator deceaſed. And all thoſe goods and chattels which 


longed to the inteſtate at the time of his deat ,and which come to the 
hands of the adminiſtrator, ſhall be aſſets, or ſufficient goods and chat- 


tels to make him chargeable to the creditors as executors are to credi- 


tors and legatees, but before they come into his hands he is not chargea- 
ble. Roll. Abr.919. 2 Inft. 398. 11 Vin. 314. F © 
By cuſtom of the city of London, if a contract is made by a citizen 


of London to pay money to another citizen, and he who ought to pay 


dieth inteſtate, the adminiſtrator ſhall be bound to pay it as if it were 


by obligation. 5 Co. 82. 7 
But tho' an executor ſhall have all the reſidue or ſurpluſage of goods 


and chattels after debts and legacies paid, by virtue of his executor- 
ſhip, it is otherwiſe in caſe of an adminiſtration, for an adminiſtrator 
can take no advantage by his adminſtration, (unleſs by paying his own 
debt firſt, (2 Roll. Ar. 922.) if it is equal in degree with others, or 
taking the goods and chattels as they are appraiſed) becauſe the ſur- 

luſage muſt be diſtributed amongſt the next of kin, if there are any 

indred, according to the ſtatute of 22 & 23 Car. 2. c. 10. hereafter 
mentioned, | 

If a debtor takes adminiſtration of the goods and chattels of his cre- 
ditor, this ſhall not diſcharge the debtor, but his debt ſhall be aſſets, 
becauſe the inteſtate did no act to free him from the debt, whereas by 
making a debtor executor the teſtator doth thereby releaſe the debt. 
8 Co. 136. Rell, Abr. 922. 11 Vin. 261. But the duty remains, and is 
aſſets. Co. Lit, 264. 6. 7 | 

When an adminiſtrator (as well as an executor) has paid funeral 
charges, debts, &c. with his own money, he may retain ſo much of the 


goods of the inteſtate in kind, according to the value, and ſhall have 
property in them. | 


3d. Of acquiring Things perſonal by | 


Cuſtom. 


HINGS perſonal may be acquired by cuſtom; as heriots, 


_  mortuaries, heir-looms, &c, The acquiſition whereof is by 
act in law. 


A beriot (beregate, from herus Lord, and gate beſt) is a render made Heriot. 


at the death of the tenant to the lord, of the beſt beaſt, as a horſe, See 2 Burr, 
Eh | Dc. Rep» 991. 
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Landaff, 


Oc. or in ſome manors the beſt goods, as a piece of plate, c. found in 
the N of the tenant deceaſed, or ſome other. Kitch, 133. 

There is berio!-/ervice and beriot-cuſtom : heriot-ſervice is payable on 
the death of a tenant in fee-ſimple, and heriot-cuſtom upon the death 
of the tenant for life, ; k | 

When a tenant holds by ſervice to pay a heriot at the time of his 
death, which ſervice is expreſſed and eſpecially reſerved in the deed 
of feoffment, this is heriot-ſervice. | 

And where heriots have been cuſtomarily paid time out of mind af- 
ter the death of the tenant for liſe, this is heriot-cuſtom, Co, Lit, 
185. | | 5 
For heriot-ſervice, the lord may diſtrain or ſeiſe: the diſtreſs ma 
be of any beaſt on the land, but ſeizure may be of any beaſt belonging 
to the tenant. But for herio/-cuſlom, he muſt ſeiſe and not diſtrain. 
Here the lord may ſeiſe the beſt beaſt, Ec. tho! it is in ſome place out 
of the manor, or in the highway, that being no diſtreſs ; for it is his 
own proper goods by the tenant's death, and therefore he may ſeiſe it 
where he finds it. 

A mortuary is a gift by a man at his death to his pariſh church, in 
recompence of perional tithes omitted to be paid in his lifetime : 
or it is that beaſt or other chattel moveable, which after the owner's 
death, by the cuſtom of ſome place, is due to the Parſon, Vicar or 
Prieſt of the pariſh, in lieu of tithes, or offerings ſorgot, or not well 
and truly paid by the deceaſed. Terms de la Ley 449. 

They are due by cuſtom only, and are now ſettled to be paid in mo- 
ney flat. 21 H. 8. c. 6. where mortuaries are due by cuſtom, he 
who dies poſſeſſed of moveable goods to the value of forty pounds or 
upwards bois debts being firſt paid) pays ten ſhillings ; he who dies 
poſſeſled of goods to the value of thirty pounds and under forty pounds 
pays fix ſhillings and eight-pence, to the value of fix pounds thirteen 


killings and four-pence ; and under thirty pounds, pays three ſhillings 


and four-pence'; goods under fix pounds thirteen ſhillings yield no 
mortuary. No mortuary is to be paid by any feme-covert, child, per- 
fon not keeping houſe, way-faring man, one not reſiding in the place 
where he happens to die ; for his mortuary ſhall be paid in the place 

where he ſhall find his moſt abode. 
But by far 12 Ann. Seſſ. 2. c. 6. mortuaries in the dioceſe of Bangor, 
St David's and St. Aſaph, are taken away, and recompence 

made to the Biſhops by adding Redories fine cura. 
By cuſtom the heir ſhall have goods and chattels called heirs-looms, 

and not the executor. | f 

Heir-looms are ſuch goods and chattels as by cuſtom have been de- 


ſcended to the heir along with the ſreehold, and are not deviſable by 


Foreign at- 


| tachment, 


* 3 for the law prefers cuſtom before a deviſe. Co. Lit. 
18. 28. | 

Foreign attachment is an attachment of the goods of foreigners, found 
in ſome liberty or city, to ſatisfy their creditors with ſuch liberty or 
city. Carth. Rep. 66, | | 

And by the cuſtom of ſome places, as London, &fc. a man may at- 
tach money or goods in the hands of a ſtranger, but not where the mat- 
ter is before any of the courts at Weſtminſter. Cro. Eliz. 691. * 
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Bills of exchange are ſignable by cuſtom, Hale's Annal. p. 70. 4 27. Bill of Ex- 19 
but promiflory notes by ſtatute. | DHS | — 4 
See Athyn's Reports 399 to 408. 3 


- 4th. Of acquiring, &c. perſonal Eſtates by 
Executorſhip, N 
Who are Executors, and how they are appointed. 


oops may be acquired by executorſhip, either by act in law, 
or by the property's devolving to the executor. 


Executors are perſons appointed by a teſtator (i. e. the perſon who Executors 


makes a will or teſtament) to execute or perform his will after his de- who. 


C 


ceaſe. 
Which appointment may be by expreſs words, or by words of cir- 
cumlocution, that amount to an appointment. Hs 


Who are capable of being Executors. 


All that are capable of making a teſtament are capable of being 

executors. Weſt. nb. F635. Coro. Car. 9. | 

But ſome that cannot make a teſtament are capable of being execu- 
tors. A Mayor and Commonalty may be executors. Roll. Abr. 91 ö. 
3 Danv Abr. 305. 11 Vin. 140. | | 

An infant in ventre ſa mere may be executor, Mess Symb. 5 635. 


But when he is born he cannot act as ſuch till ſeventeen years of 


* age ; and therefore the Ordinary muſt grant adminiſtration durante 
minore æ tate till that age. 4 Inft. 335. | 

A woman covert may be al'o an executrix. 

So may a perſon excommunicated, outlawed or attainted; or an 
alien, &c. Cre Eliz. 683. Cro. Car. 8, 9. | 
Popiſh recuſants convict ſhall not be executors or adminiſtrators. 
Nor a married woman being a Popiſh recuſant convict (the huſband 
not being convicted) that does not conform, c. by the ſpace of one 
year before her huſband's death, ſhall be capable of being executrix or 


How ap- 
pointed. 


adminiſtratrix to her huſband, and enjoying any part of her huſband's 


goods /r Sat 3 Foc l. c. 5. 


Nor thoſe that execute an office, £c. after they having neglected or 


refuſed to take the oath mentioned in fat. 13 W. 3. c. 6. and 1 Geo. 1. 


4 
Nor artificers exerciſing or teaching their trades in foreign parts, by 


flat. LO IS 
When the King is made an executor, he appoints certain perſons to 


take the execution of the will upon them, againſt whom ſuch as have 


cauſe of ſuit may bring their action; and appoints others to take the 
| Account; and ſo was done when Katherine, Queen Dowager, __—_— 
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H. 6. made her will, and appointed him executor thereof. 4 Inf. 
335. | | 1 1 
8 For what Time Executors may be appointed. 


An executor may be made to a fixed time, upon condition, (as if the 
executor will find ſureties to perform the will) or to ſome certain 
of the eſtate, or to ſome certain act. Mood, B. 2. c. 6. p. 320. 

If one makes an infant his executor, and appoints, that during hi 
nonage J. 5. ſhall have the diſpoſition of his goods, 7 S. is executor 
during that time. Cv. El. 164. | | 

How many may be appointed. 

He that may make one executor may make two, three or more; but 
all of them in the eye of the law are but one executor, in which ref. 

& moſt acts done by or to any one of them are done by or to all. 
Weft's Symb. 637. Roll. Abr. 914, 924. 

A man may make an executor for part of his goods, and another 
executor for the reſt. Roll. Ar. 914. 11 Vin. 138. 

A man man made his wife his ſole and whole executrix of all his cat. 
tle, corn and moveable goods, and did not mention what ſhould be done 
concerning the reſidue of his eſtate ; the queſtion thereupon was, Whe- 
ther the wife be abſolute executrix guoad all his eſtate, or only particu- 
lar executrix guad his cattle, corn and moveable goods, and not gun 
his leaſes and his debts? And thereupon the Judges all agreed, That 
one may make ſeveral executors ; the one quoad things real, the other 
guoad things perſonal, and may divide their authority: yet quoad cre- 
ditors, they are all executors, and as one executor : but Jones and Croke 
conceived, as this caſe is, That ſhe is ſole and abſolute executrix for 
the whole eftate, as well leaſes as debts and other things ; for when he 
ſays, that ſhe ſhall be his ſole and whole executrix of his cattle, corn 
and moveable goods, it is but an enumeration of the particulars, and 
no excluſion of any, eſpecially when he does not make any other executor 
jor the reſidue, and catalla in Latin extends to all things, and it may be 
intended that ſo was the intent of the teſtator, when he did not make 
any other executor. But Berkley conceived, that ſhe is a ſpecial exe- 
cutrix quoad the things enumerated, and no general executrix. Fer 
guad adjernatur. Cre. Car. 293. 8 | | 

If a man makes A. and B. his executors, but wills that 4. ſhall not 
meddle until he has paid B all money due to the teſtator; in ſuch caſe 
A is not executor, nor can by virtue of the will adminiſter until he bas 

paid all ſueh money Moor 11. pl. 44. 3 Leon. 2, 3 | 
| Where there are two executors, payment to one is payment to both. 
3 Burr. R-p. 1384. | * 


By whom Executors my be appointed. 


The Biſhops, Lords and commons, aſſented in full parliament, that 
the King, his heirs and ſucceſſors, might lawfully make their teſta- 
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b before made. 4 fl. 335. | 
” he Queen, the wife of the King, may make executors. Roll. Ar. 


TA ſeme-covert may make an executor of things in action due to her. 
Roll. Abr. 912. | : Sho | 

A ſeme-covert cannot make an executor without the aſſent of her 
huſband, for the adminiſtration of her goods of right belongs to her 


huſband. 4 Co. 51. b. Roll. Abr. 914. 11 Vin. 140. This muſt be 
— Tas in action. to which kf huſband by r 


lion to her might intitle himſelf. Went. Off. of Execut. 286, 287. 


But a feme-covert executrix may make an executor of rhe goods 
which the has as executrix without her huſband's aſſent. Rall. Abr. 


36, 287. : | 
: A tes HHH with the conſent of her huſband, may make an executor 


of things which the huſband ſhall not have by her death. Roll. Abr. 
914. 11 Vin. 140. 122 Ar. 364. 
A man attainted o 

11 Vin. 122. 


by it he loſes all his goods) may make executors to reverſe it, 5 Co. 111. 


for there he is not atrainted. ; 
And a man outlawed in a perſonal action may make executors, for 


he may have debts upon contract not forfeited to the King. Roll, Abr. 
giz. 11 Vin, 122. b 


An Executor 's Power. 


The power which an executor has is wholly by the will, and there- 
fore he may releaſe an action of debts or duties, or do any thing as ex- 
ecutor before the probate of the will, if he aſterwards proves it; but 
before probate he cannot bring actions for debt, c. due to the teſtator, 
for he muſt ſhew the teſtament proved under the ſeal of the Ordinary ; 
at leaſt when he declares, he may take the goods and chattels to him- 
ſelf, or give power to another to ſeiſe them for him; yet he cannot 
make a teſtament of the goods he has as executor before the propert 
1s altered ; neither can executors make a diviſion of the goods among 
themſelves till the property is altered, Phwd. 277, 275. 280. 5 Co. 
2 9 Co. 38. Co. Lit. 292. b. Noys Max. 103. Vento. Off. of 

*. . 

If an obligee releaſes to the executor of the obligor before probate of 
the will, it is a good releaſe if he proves the will after. Roll, Abr. 
917. 9 Jin. 202, | 

If an executor before probate of the will brings an action of debt 
upon an obligation due to him as executor, but when he declares he 
ſhews it in court proved, it being proved after the action brought; 

t the action is well brought, becauſe he was executor before pro- 

te, though by law he he is not permitted to ſue before probate ; 
yet this being proved, the impediment is removed ab initio, for by his 


— and chat execution ſhould be done of the ſame, whereof ſome 


912. 914. 11 Vin. 140. 3 Danv. 359. 365. Went. Off. of Execut. 


felony cannot make executors. Koll. Ar. 912. 


But a man againſt whom an exigent for felony is awarded (though 
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gage; if he does, ſuch ſale ſhall be void. 5 Co. 27. 29. Cre. Cy 


on which he had againſt the teſtator for the ſame, Co, Lit. 200 4 


ſhewing the will to the court he hath fatisfied the ceremony which the 
law requires. Roll. Ar. 917: 9 Vin, 203. 

An infant executor after ſeventeen years of age has as much power 
as another executor of full age; but he is diſabled to do any thin 
to his own hurt; and therefore if he releaſes a debt before he re. 
ceives it, the releaſe is void, though it might have been good u 

yment ; and if au infant before ſeventeen years of age aſſent to 2 
3 beſore the debts are paid, the aſſent is void ; or if he do any 
act that will be a devaſiavit, or a waſting of the goods, in another 
executor of full age, it ſhall not bind him; he cannot ſell a leaſe for 
years, which he hath as executor, before he is twenty-one years of 
490. Co. Lit. 264. b. ; 

A feme-covert executrix may do any lawful act which another ex. 
ecutor may do, but ſhe cannot prejudice her huſband by releaſing 2 
debt before it is paid, by aſſenting to a legacy before the debrs are 
paid, c. yet the huſband may do it. 5 Co. 27. 

If the goods of the deceaſed are kept from the executor, he may 
ſue for them in the ſpiritual court, or at common law. 

If one ſeiſed of a meſſuage in fee-fimple, fee-tail or for life, hath 
goods in his houſe, and makes his executors, and dies; his executor; 
thall have free entry, egreſs and regreſs, to carry the goods out of 
el houſe (to whomſoever it doth belong) in a reaſonable time. Iii. 

. * | 
' One executor may ſell a leaſe for years, and the ſale ſhall bind the 
other, Roll. Abr, 924. | 2 
An executor may demiſe before probate granted, Vide Blackflnes 


Reports, Vol. 2. p. 694. 
| The Executor's Intereſt in the Goods, &c. of the Teſiato. 


The mtereſt of an executor ariſes at common law by virtue of the 
teſtament, which is temporal, and which gives him all the chattels real 
and perſonal of the teſtator, which are likewiſe temporal ; for the pro- 
bate of the Ordinary is only a confirmation. Plowd. 280. 9 Cs. 37, 
38. W, Max 10g. 

The law gives him not only thoſe in poſſeffon, as leaſes for years, and 
charters and evidences concerning them, arrears of rent due at the death 
of the teſtator, rent-charge, grants of next advowſons and preſentat- 
ons of the teſtator's inheritance becoming void in his lifetime, relief 
due to the teſtator, corn cut or growing, &c. where the teſtator had 
ſuch an eſtate as might in poſſibility have continued till the corn, &c. wa 
Tipe, (as where the teſtator had an eſtate for the life of another, or in 
the right of his wife, Ec.) gold, filver, jewels, plate, houſhold-ſtuf. 
cattle, implements of huſbandry, apprentices for years by cuſtom, Cc. 
but alſo thoſe things that lie in acion, as rights and intereſts upon jv4g- 
ments, ſtatutes, recognizances, obligations and bonds, and all other 
debts due to the teſtator, (if they are not bequeathed) ; becauſe on the 
other hand the law ſubjects the executor to every man's claim and act: 
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388. a. Noy's Max. 103, 104. Co. Car. 515. 3 Danv. Abr. 366. 1” 
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a "For this 9. the executor is ſaid to be the teſtator's aſſignee, and 
15 to repreſent the perſon of the teſtator. Co. Lit. 209. I 
5 But for perſonal wrongs done by the teſtator to the perſon, goods 
on or lands of another, he does not repreſent him, becauſe perſonal aQi- 
2 ons die with the perſon. Noy's Max. 104. Co. 89. SOIC S > bet | 
ad B. poſſeſſed of a leaſe for years, deviſed the benefit thereof to A. his Whatthinzss 
ber WF vie for fix years, and that F. his ſon, if he came home, ſhould have 4 a 
for WF the reſidue of the term, but if be did not come home within fix years, ur or g 
then / his ſon ſhould have it till J. came home, and died; and aſter niſtrator. 
. WW //. died within the fix years, and after F. did not come home within the | 
fix years; though this was bur a poſſibility to have the term, (viz.) if 
7 did not come home within the years, and V. died before the poſſibi- 
1 lity happened, yet his executors ſhall have it; for it was a poſſibility 
re fred in the teſtator, and only to be perſected by the act of God, with- 
out any act of the parties; for this is not like a leaſe to be named by 
77. for there is not any perfection before the naming. Sheriff v. Wra- 
tham, Roll. Abr. 916. 11 Vin. 159. Co Fac. 509. Pp 
So if a termor deviſes his term to one and the heirs-male of his body, 
and if he dies without iſſue- male, then ro 7 S and J. S. dies in che life 
of the firſt deviſee; yet the poſſibility that he had to have the term by 
the deviſe ſhall go to his executor for the cauſe aforeſaid. Price and 
Amore, Roll. Arr. 916. But this caſe is differently reported in 4 Leon. 


t — 


246. Mor 831, and Bulft. 191. where it is ſaid, that the termor by N 4 
his will made his wife executrix, and deviſed the term to her; and if 4 
ſhe died before the term ended, that the ſame ſhould remain to his fon 1 


and the heirs-male of his body. The executrix entered and claimed 
as legatee, and aſſigned the term over; the ſon died in the life of the 
wife, and his executor entered Per Cur This entry was not lawful, 
for the ſon had but poſſibility, and no intereſt: for by the deviſe of J 
the whole term the whole intereſt was in the wife, and when it was in 1 
her, it could not remain over; otherwiſe if the land had been granted 4 
o her for life, and if ſhe died, that it ſhould remain a+ before And 1 
n 4 Leon, there is a note, that 25 Elis it was reſolved in C. B. that 
17s neh a poſſibility could not be releaſed: and 29 Elis. in Hamm ngton's 
4 caſe, that it could not be granted. TALE ne 
n This caſe in Cro. Far. 510. is cited, and denied to be law; but the 
court conceived the reſolution in Lamper's caſe, 10 Co. 51. b. to be good 
- law in this point. In which caſe a ſpecial verdi& was found, that 
e 7. Lord L.t9 aÞ were ſeiſed in fee, and demiſed the premiſes to J. M. 
jun. for a term of five thouſand years, who entered and was poſſeſſed, 
aud deviſed the ſame to J. . his father for life, and after his deceaſe 
7 to his ſiſter Elizaberh, and the heirs of her body; and made his ſaid 
„ acher executor, and died. The father accepted the executorſhip, en- 
c. tered, and was poſſeſſed; Elizabeth married W. J. both of whom re- 
leaſed the reſidue of the term to the ſaid 7. MH. ſen. who demiſed the 
premiſes to M. S. the defendant for ten years; ſaid . J. died, and ſaid 
Elizabeth married V. L. J M. ſen. died, ſaid . L. and Elizabeth 
entered. and demiſed to R. L the plaintiff, who entered and was pol- 
ſeſſec till M.$ the defendant ejected bim. Now whether the ſaid grant 
or releaſe to 1 M the father, then being poſſeſſed of the whole term, 
can bar the ſaid Elizabeth, becauſe ſhe has bh a poſſibility, and neither 

Vo. II. Paar I. Bb _ Intereſt 


: 
OR” CE 


522 


Of the different Means © * 


or in futuro but thoſe who joined in the grant. So where the huſband of 


ſing, the other in accepting of it: and in the caſe when both join in the 


intereſt or right in poſſeſſion, reverſion or remainder, was the pring. 
pal queſtion, (10 C. 47. 4.) upon which it was reſolved, that the ſaid 
releaſe bad barred the faid Elizabeth to claim any thing in the ſaid leafs 
after the death of the ſaid J. M. ſen. 10. Co. 48. 4. 8 
And theſe reſolutions were likewiſe made: | 
1. That when a man 1 of lands ſor years deviſes the uſe 
rofits, or the land itſelf, to one for life, and afterwards to another 
8 the reſidue of the term, the deviſe of a chattle after the death 
of the firſt deviſee, is good. 10 Co. 47. a. | 
2. The executory deviſe after the death, &c. is good, though the 
term itſelf (and not uſe or occupation) was deviſed to the firſt for li 
c. and afterwards to others. 47. 6. | 

3. That the firſt deviſee, after aſſent made by the executor, coul 
not bar the executory deviſee, although a poſſibility. 10 Co. 47, a. 

4. The aſſent of the executor to the brit deviſee ſhould enure tothe 
other, 1 he has it by executory deviſe, and not by remainder, 

5. When the deviſe is ut ſupra to the executor ſor life, and after. 
wards to another, c. and the executor enters generally, he ſhall hay 
it as executor, which is his firſt and general authority, and not as legs. 
tory, without claim or demonſtration of his election, although tl: Wi 
teftators were not indebted to any. 10 C. 47. 5. | 

6. Such executor's intereſt might not be granted to a ſtranger during 
the life of the firſt deviſee. 47. 6. | | 

The ſaid releaſe has extinguiſhed the future intereſt of the ſaid El. 
zabeth for divers reaſons : | 

1. Becauſe it is a future intereſt in a chattel, which as it may be 
more eaſily created than a freehold, ſo it may be more eaſily deter- 
mined. 10 Co. 48. B. 

2. It is a maxim in law, that land in fee-fimple may be charged by an 
away or other : and it is another maxim in law, that every right or title, „ 
intereſt, iu præſenti or futuro, ” the joining of all wwho muy claim an 
Such right, tile or intereſt, may be barred or extinguiſhed, 48. b. Upon 
the firſt maxim it was concluded, that if at the common law the donor 
and donee in tail had joined in a grant of a rent-charge, and afterward 
the donee had died without iſſue, and the land had reverted to the do- 
nor, he ſhould hold it charged, and yet he had but a poſſibility at the 
time of the charge made; but all thoſe who had eſtate or intereſt in 
pra ſenti or futuro joined in the charge; a fortiori, if they had joined 
in a leaſe for years, and the donee had died without iſſue, the leaſe i 
good againſt the donor. 80 upon the ſecond maxim, if I J. M. ſen. 
and Elizabeth had joined in a deed of aſſignment to another, it had utter. 
ly barred the ſaid Elizabeth, for no other had intereſt either in projent 


Elizabeth releaſes to him in poſſeſſion, both conſented to it ; one in relex- 


rant, it is the grant of him who had the term, and the releaſe or con- 

rmation of the other. 10 Co. 49. a, 1 8 

3. Quando diverſi defiderantur actus ad aliguem ſlatum perfciendun, fin 
reſpic.t lex actum originalem, when to the perſecting of an eftate or 1. 
tereſt divers acts or things are requiſite, the law has more regard io 
original act, quia eujuſque rei potifſima pars eft principium, for that i the 
ſundamental part on which all the others are founded, In pe 
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of conveying, Sc. perſonal Eftates, 
ings are requiſite to the perſecting the intereſt of Elizabeth, (1. 
EY (in which in included the death of the deviſor), this is the 
undamental part. (2.) The aſſent of the executors, which appears 
given. And ( the death of the firſt deviſee. 10. C. 49 ESA 
4. If the ſaid W had died before the firſt deviſee; the execus 
ors or adminiſtrators of the ſaid El aber would have had the reſidue 
f the ſaid term after the death of the firſt deviſee ; which 1s a proof 
hat Elizabeth herſelf might have releaſed ſuch intereſt. which by her 
geath might have come to her executors or adminiſtrators. 10 C. 5. 
. Note ; This is tbe point particularly referred to in Cro. Jac, $10, nubich 
he court beld to be good law, and denied the caſe of Price and Almore be- 
we-mentioned to be law. 1 | £5 38} Ee > 
5. The legacy or deviſe to Elizabeth is in eſſe and preſent, although 
he intereſt is in futuro; and therefore 8 eviſe may be dif» 
harged, and by conſequence the intereſt itſelf; for. qui deſtruit medi 
ruit finem. - 51. b. | 7 Br een 
6. 1 — de nets ſuch manner of perpetuity ſhould 
made ofa chattel, when af an inheritance neither by act executed b _ 
he common law, nor by limitation of an uſe, nor by deviſes in la == 
ills, any perpetuity can be eſtabliſhed ; and if it ſhould be allowed, =» 
would be cauſe of contentions, ſuits, and other inconveniencies. And 
was obſerved, that theſe leaſes for ſo many hundreds and thouſands 
years, (which were made in truth to deceive or defeat the King or 
her Lords of their wards or other lawful duties) are many times un- _ 
drtunate, and ſubje to be loſt at outlawry or other forfeitures ; and 9 
the owner thereof dies inteſtate, the Ordinary ſhall grant adminiſee . 
ation, whereby women will loſe their dower, men their tenancies by 3 


\ * 


3 x 


Wc courteſy; and many other inconyeniencies, in ſubverſion of the _ 4 
on pmmon law, will from thence enſue'; arid therefore it would be of al! 
1 hers the moſt dangerous to make a perpetuity of them. 10 Co. 52. 6. "3 
a If A. leaſes land to B. for eighty years, if, he ſo long lives, and iſ he 
- ies within the term, that then immediately after his death the land will 2 


main to his executors for 1 years, and after the leſſee dies 4 In 
1 | 


r6 Wnt eftate, yet bis adminiſtrator ſhall have the term for twenty-one years, 3 

x or — adminiſtrator is within the intent of the grant. Noll. Ar. 916. 2 
1 Vin. 15 | | Erin 

ti If a man makes B. and C. executors, and deviſes to them reHduum bo« Where upon 

ned orum, &c. after debts and legacies-paid; and after B. dies, the ſurplu- the death of 

en age ſhall not ſurvive, for it ſhall be ſuppoſed that the teſtator intended ne of the 

ſen n equal ſhare to his executors : and decreed for the adminiſtration of — ä 

ler. B. accordingly, but much to the diſſatisfaQion of the bar; ſor where of the per- 

nt he intention is ſecret and not declared, it muſt give way to the legal ſonal eſtate, 

d of WWntent. Chan. Ca. 2 38. 9. | X after debts 

lex For the reſolutions ſince have been otherwiſe in equity ; and it ſeems 2d, Fal 

— vell ſettled, that the ſurvivor ſhall have the whole by law ; as where a furvive to 


man deviſes goods to A. and B. and the executor aſſented to the legacy: the uther, 
and A. died, and his executors ſued in the Spiritual court for A. ſhare, 
here being no ſurvivorſhip in ſuch caſe by the eccleſiaſtical law, where- 

pon B. ſued a prohibition, and declared ; and upon demurrer and ar- 


gument it was adjudged the prohibition ſhould ſtand ; for by the aſſent | | 
deo the executor the intereſt was veſted in the legatees, and became a .. 
— chattel in them, governable by os * of the common law. Lev. 269. 9 


— XI iy ms > ng pe _ — ᷣ — rn ** 


— 


07 the different Means y 


What things If a deviſe be of a legacy to one and his aſſigns, and the deviſe 


an executor dies before payment, his adminiſtrator ſhall have it as afſiznee, I 
or admini- 


A deviſed the ſurplus of his eſtate, after his debts paid, to B and ( 
B. died: adjudged in the delegates, and decreed by the Lord n 
and confirui ed by Jefferies Lord Chancellor, that this was a joint devif, 
and ſhould ſurvive to C. And the Lord Chancellor's opinion vn 
- that if B, and C. had been made executors, and B. had poſſeſſed a mix. 
ty of the goods, and died, it would have been all one; Vern. 482. 
So where a man deviſed all the reſt and reſidue of his goods, chu. 
tels, and perſonal eſtate to two perſons, their executors and admin 
ſtrators, and one of them died; and on a bill brought by his execus if 
againſt the ſurviving deviſee, it was held, that the ſurvivor ſbou WR 
take the whole to his own uſe, and ſhould not be a truſtee, as to H 
moiety, for the repreſentative of him who is dead; and that the 
were to be conſidered as jointenants, where ſurvivorſhip takes plac 4 
as well in caſes of chattels as in caſes of inheritance. Abr. Cu, 
2 | ; | Per 

A 1 made his will, and after ſeveral legacies gave and deviſed all th 
reſt, reſidue and remainder of his perſonal Aer to three perſo 
whom he made his execucors ; one of them died in the lifetime af 
teſtator ; and the only queſtion was, whether the two ſurviving ex. 
cutors ſhould have the whole, or whether the third part ſhould vl 
diſtributed according to the ſtatute, amongſt the next of kin? A 
the Maſter of the Rolls, on time taken to conſider of the caſe, i i 
citing moſt of the authorities, both out of the civil and common la 
was of opinion, and decreed accordingly, that the two ſurviving en 
cutors ſhould take the whole. Ar. Ca. Eg. 243. | 


Arator Abr. 9.5 3 Danv. Abr. 367. 11 Vin. 156. 
ſhall have aa If the condition of an obligation be, that if the obligor pays tuen 


aſſignee, 


to an aſſignee in law. Mow 855. Hoh. 9. 14. Godb. 192. adjudget 


dies, and B. takes letters of adminiſtration, and if the obligor {1 
pay the money to the adminiſtrator, or that the obligor ſhould be a. 
charged. was the queſtion. And it was the opinion of the whole coun, 


pounds to ſuch perſon as the obligee by his laſt will in writing fu. ll 
appoint it to be paid, then the obligation to be void; and the oblizz 
appoints no perſon to whom it ſhall be paid, but makes his lat wi 
and makes executors thereby, yet the obligor ſhall not pay the ter 
pounds to the executors, becauſe the condition has reference to“. 
nomination ; and here it appears, that this was to be paid to an 
ſignee in deed, to be made by the obligee by his appointment, and nm! 


Lit Rep. 173, 174. The like point dubitatur. 11 Vin, 156. 

And per Cole, there is a diverſity where the condition is to pay 
pounds to the aſſignee of the obligee, and where to the obligeeor h. 
aligns ; ſor in the laſt caſe it veſts as a duty in the obligee, and i 
go to his executors Godb. 192. | 

But where one was bound to ſtand to the award of two arbitrator 
who award, thar the party. ſhall pay to a ſtranger or his aſſigns t. 
hundred pounds before ſuch a day, the ſtranger before ſuch a dn 


„ 
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that the money ſhould be paid to the adminiſtrator, for he is aſſiget 
and by Gazwdy, Juſtice, if the word a/ſipnee had been left out, yet the 
yment ought to be made to the adminiſtrator ; gud Coke affirm 
con. 310. | 


- 


of conveying, &c. perſonal Eſtates. 
If the condition of an obligation be to pay ten pounds per annum af- 
ter the death of the obligee, to the executors of the obligee, for the 
iſe of his children, and he dies without making any executors, the 
money ſhall be paid to his adminiſtrators. Heel. 115, 116. Lit. Rep. 
156. adjornatur. a g ; 

If a leſſee for years of a ſhop aſſigns it to B and covenants with B. 
not to ſell wheels for coaches to the prejudice of A. or his aſſigns, and 
aſter A dies, and adminiſtration is granted to his wife, who continues 
the trade in the ſhop, and B. after ſells wheels for coaches, to the pre- 
judice of the adminiſtrator, he hath broke his covenant; for the ad- 
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hildren, and twelve pounds a- piece to MH. and S. whom he made ex- ſurplus of 
ecutors, for their care; the ſurplus of the perſonal eſtate being five NN 
thouſand pounds, and upwards, the queſtion was, Whether the ſurplus ee 


) the miniſtratrix is an aſſignee to have benefit of this covenant. Rall. Abr. 
they 916. 11 Vin, 160. * 7 5 | | | 
lai . by will deviſed particular legacies to his children and grand- When the 
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hs ould be a truſt for the children, or go to the executors ? And it EN 
{ 1, WC ecreed a truſt for the children, Mich. 1687. Per Tefferies, Lord Chan- he is to be 
en cc llor, Vrn. 47 3 Same caſe cited, 2 Vern. 649. and ſaid to be affirm- — 2 
14 i d in the Houſe of Lords. Upon which caſe the author of the 5 


en. Abr. of Ca. in Eq. p. 243. obſerves, That ſince this caſe there has teſtator. 
deen variety of reſolutions both in Chancery and the Houſe of Lords 
dn this head, notwithſtanding which this matter ſeems as undetermin- 


be. d as any in equity; for though the law caſts the whole perſonal eſtate | 
| dn the executor, yet as the intention of the teſtator is chiefly to be re- | 4 
ate zarded in a will, if it appears by a ſtrong and neceſſary implication, 1 
* hat the executor was not to have it to his own uſe, equity will decree. = 
ima truſtee for the next of kin to the teſtator; and therefore it ſeems I 
nr WS gr <<d, that if ſtrangers or diſtant relations are made executors, and, br 
1, WW g2cies are given them for their care and trouble, that they ſhall not — 
Foo have the ſurplus; but where the executors are as nearly related as 2 
oy hoſe who claun as next of kin, and they have had all the legacies given Y 
n. hem, though perhaps ſome of them greater, and ſome of them leſs, 4 
0 1; Sr <at doubt had been; in which inſtances it has (as appears by the N 
i aſes) been determined according to the intention of the teſtator, col- 
4% ded not only from the words of the will, but likewiſe from collate , 
bee a] proof of teſtator's greater kindneſs, c. which upon theſe occaſions 


as 22 — 881 ſometimes for the executor, and ſometimes for the 
ext of kin. 3 

Mrs. S. was executrix of A. her ſormer huſband, and after married 
Ir. S. who by his will in 1686, deviſed to his wife the plate and goods 
ie brought him in marriage, and two filver falvers in lieu of the 
plate that had been changed away; and made her executrix, and died, 
leaving a daughter by a former wiſe, and his wife enfient of a daugh- 


an er; and there being no deviſe of the ſurplus of the perſonal eftate, 
mm queſtion was, whether ſhe would take it as executrix to her own 
. or be liable to diſtribution, And my Lord Keeper decreed the 
. urplus to the wife, as well for that this his will was made before the 
1 ale of Fofler and Munt, as alſo for that in this caſe nothing 1s deviſed to 


the wiſe but what was her own before, and as ſhe was executrix to her 
Lormer huſband, but principally, becauſe where a wiſe is made exe- 
4 | cutrix, 
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fice of trouble, but of benefit, to take the ſurplus. 2 Vern, 675, 


| that the giving one of them his horſe and furniture, was only to er- 
clude the other, who, by being executor with him, would have been 
| equally entitled to it, and could not be conſtrued a legacy to ſhut them 


cutrix, it is to be preſumed ſhe was not made ſo to have barely ad. 


676. OY 

75. married one Mrs. A. ſiſter to V. A. who was poſſeſſed of a per. 
ſonal eſtate to the value of about two thouſand pounds, and made hi, 
will in writing the very day before his death, and thereby deviſed { 
veral legacies to his relations, and amongſt the reſt gave the plainif 
his ſiſter about one thouſand pounds, and gave ſeventy pounds to . 
S. and his wife, and their four children, to buy them mourning ; an 
gave to Mrs S. (one of the daughters of Mr. S.) five hundred pound, 
and gives his horſe and furniture to one of the defendants by his chriſ 
tian name and ſurname, and his clothes to be diſpoſed of by his exe. 
cutors ; and then concludes, as to the feven hundred pounds I am er 
titied to in the South-Sea Company, and the reſt of my perſonal eſtate, 
Iwill that the ſame ſhould be ſold for the payment of my debts and le- 
gacies, and I make Mr J. and Mr. T. S. my executors; and dies. The 
executors were two of the children of Mr. S. and entitled to their pro. i 

ortion of ſeventy pounds deviſed for mourning, and one of them to the 
— and furniture, but were no ways related to the teſtator. The 
ſurplus of the perſonal eſtate came to about fix hundred pounds, and 9 
the bill was brought againſt the defendants, the executors, to have n 
account thereof; and that it might be paid to the plaintift, whoſe wile 
was the only ſiſter and next of kin to the teſtator. And for the plain 
tiffs it was infiſted, that the executors were mere ſtrangers, no way: | 
related to the teſtator, and that they had particular legacies left then 
for mourning out of the ſeventy pounds, and one of them had a horſe hn 
and furniture expreſsly deviſed to him: and that therefore it was nat | | 


reaſonable that they ſhould go away with the ſurplus of the perſon! 
eſtate, On the other fide it was infiſted, that the defendants being er- 
ecutors, they repreſented the teſtator ; that they ſtood in his place, 
and were intitled to whatever he left undiſpoſed of; that this was the 
ancient law for many ages, and therefore the legal title being in then, 
they ought not to be defeated of it without a manifeſt intention of the 
teſtator to the contrary ; and here appeared no ſuch intention in the 
will, for they are not named either by chriſtian name or ſurname, or ſo 
much as by the name of their office, till the very cloſe of the will ; my 
it was in proof, that the teſtator did not ſo much as conſider whom 
he ſhould make his executors, till he had diſpoſed of all the legacies; 
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out of the ſurplus, ſince it rather regarded the other executor than the 
plaintiff, the next of kin ; that they had it fully in proof, that the teſ- 
tator being aſked, Whether he would n. give his ſiſter more ? anſwer- 
ed, He would not; that being aſked, Who ſhould have the * 
or what ſhould become of the ſurplus ? he ſaid, His will ſhould tand 
as it was; and that he had a very great regard for the defendants fi- 
mily, and was to have married their ſiſter : that theſe proofs being in 
affirmance of the diſpoſition which the law made to the executors, might 
be read; and that ſeveral reſolutions, ſince the cafe of Foſter and 
Munt, had pared away the authority of that cafe, and therefore pray 
ed that the bill might be diſmiſſed. My Lord — or 
clear 
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of cenveying, &c. perſonal Eftates. 


early of opinion, that the proof being in affirmance of the diſpoſition, 
— © $47) and aid. that has were ſo full as to make an end 
of this caſe ; that without a 18 and violent implication, the exe- 
cutors ought not to be defeated of the re/iduum ; that here was no ſuch 
implication in his will, but rather the contrary ; that to make ſenſe 
of the laſt clauſe, it muſt be conſtrued as a deviſe of the South-Sea 
ſtock, and the reſt of his perſonal eſtate, to his executors z for it imme- 
diately follows, And I make J. and T. 8. my executors ; which could 
have no relation to the direction for ſale, unleſs by giving them the 
ſurplus which ſhould ariſe by ſale; and as there appeared no ſtrong 
ot violent implication to induce * other conſtruction, he could not 
give into ſo great a charge of the law, but muſt decree for the exe- 


cutors; and accordingly did ſo. Abr. Ca. Ep. 246, 247. 2 ern. 736, 


2 made his will to the effect following : I diſpoſe of my eftate after- 
mentioned, and what elſe I have in the world, in manner and form fol- 


near the value of his eſtate, (as appears by a calculation of his own 
hand-writing made by him about that time) and appointed his mother 
and N, executors, and gave them twenty pounds, and intreated them 
to take the trouble of getting in his eſtate ; the teſtator lived ten years 
after, and acquired an additional eſtate, and died, not having alter- 
ed or new publiſhed his will ; and on a bill brought by the legatees 
againſt N. the ſurviving executor, to account, it , was decreed, that 
the ſurviving executor was but an executor in truſt for the legatees, 
and that the new acquired eſtate ſhould go to the legatees in proportion 
to their legacies. 2 Vern, 148, 149. . 

So where A. L. made his will, and his wife executrix, and lived 
twenty years aſter the will, and acquired an eſtate, the ſurplus was 
decreed to be diſtributed. 2 Vern. 677. ; | 


books, ſuch as his wife ſhould chuſe, as plays, romances, ſermons, but 
not law books) and made her executrix ; it was held by my Lord 
Keeper, that ſhe ſhould not by this deviſe be excluded from the benefit 
of the ſurplus of the perſonal eſtate. Abr. Ca. Eg. 245. 

So where one not of kin, but a ſtranger, was made executor, and 
had conſiderable legacies given him, although it was decreed by Sir 
Peter King in the Mayor's court in favour of the teſtator's two brothers, 
that the ſurplus ſhould be diſtributed, yet upon appeal to the Houſe 
of Peers, that decree was reverſed ; not barely as it ſtood upon the 
will, but 222 proof ought to be received in favour of the execu- 
tor' title, conſiſtent with the will; and the proof being full as to the 
teſtator's frequent declarations, that his executor, though a ſtranger, 
ſhould have the ſurplus, it was decreed accordingly. Abr. Ca. Eg. 
245. 2 Vern. 648, | 

A. Ir of a long term for years by will deviſed it to bis wife 
for life, and after her death to the child ſhe was then enfient with 
and if ſuch child died before it came to twenty-one, then he deviſed 
one third part of the ſame term to his wife, her executors and admi- 
niſtrators, and the other two thirds to other perſons, and made his 
wiſe executrix of his will, and died; and the bill was brought againſt 
her by the next of kin to the teſtator, to have an account and diſtribu- 
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hwing ; and then gives ſeveral legacies to his relations, amounting to 


But where a man deviſed his library of books to A. (except ten 


tion 


3 


% 


. 


* Of the different Means 


What the 


L ber ſhail 


have. 


two diſſenting Miniſters, and made them her executors, but did not 


. mourning, and B. not being of kin to teſtator, the ſurplus of the per- 


tion of the ſurpius of his perſonal eſtate not deviſed by the will ; and 
the two queilions were made, iſt. Whether the deviſe to the wife of 
one third part of the term was good? becauſe it happened ſhe was not 
then eint at all; the other queſtion was, Whether this term, bein 
part of the perſonal eſtate, and expreſsly deviſed to her for life, wit 
ſuch other contingent intereſt on the death of the ſuppoſed enfert 
child beſore twenty-one, ſhould ſhut her out from the 4 of the 
perſonal eftate which belonged to her as executrix, and ſo the ſurplus 
go in a courſe of aduiiniſtration to be diſtributed amongſt the plaintiff, 
as next of kin ? As to the firſt part, my Lord Keeper delivered hi 
opinion, that though the wife was not enfi-nt at the time of the will, 
yet the deviſe to her of ſuch third part of the term was good; and x; 
to the other point diſmiſſed the plaintiff's bill. and ſo let in the execu- 
trix to the ſurplus of the perſonal eſtate, notwithſtanding the deviſe to 
her of part as aforeſaid. Abr. Ca Fg. 245. 

E. B. by will gave ſeveral legacies therein ſpecified, to all her next 
of kin by name; and likewiſe gave particular legacies. to M. and P. 


make any expreſs diſpoſition of the ſurplus of the ſonal eſtate; 
and the executors were decreed to account, and diſtribute the ſurplus 
amongſt the next of kin to the teſtator. 2 Vern. 361. 

So where A. made B his executor, and gave him twenty pounds for 


ſonal eſtate was decreed to be diſtributed. - Abr. Ca. Eg. 244. 2 Vern. 
676. 

So where D. gave one hnndred pounds legacy, and the intereſt of 
three hundred pounds to his wife for her life, and made her and 3. 
executors, and gave V. twenty pounds for mourning; the ſurplus was 
decreed to be diſtributed. 2 Vern. 677. - 5 

deviſed lands to be ſold for payment of his debts, and wills that 
the ſurplus ſhall be deemed part of his prom eſtate, and go to his 
executors, and gives to his executors one hundred pounds a- piece as a le- 
gacv; and the queſtion was, Whether the executors ſhould have the 
ſurplus to their own uſe, or ſhould diſtribute according to the ſtatute 
of diſtributions. For the executors it was inſiſted, that the ſurplus 
ſhould be part of his perſonal eſtate, and go to them, and that he meant 
them to the r own uſe ; and his giving them a legacy of one hundred 
pounds a- piece cannot alter the cafe, for the 3 perhaps might be 
nothing, and therefore he gave them the one hundred pounds, that they 
might at all everts be ſure of ſomething, and not to exclude them of 
the b-nefit of the ſurplus; and this being a deviſe of the ſurplus aſter 
debts and legacies paid, cannot be a truſt in them, for then all their 
truſt is perſormed when debts and legacies are paid. On the other ſide 
it was ſaid, that the words in the will, that the ſurplus ſhould be part 
of his perſonal eſtate, (and go to his executors) were only intended to 
exclude the heir, who elſe would have had it, and not to give ary grea!- 
er intereſt to his executors than they wonld have had 88 ard 
of the ſame opinion was my Lord Chancellor, and decreed accordingly. 
Ar. Ca. ig. 244, 245. | 

And the heir ſhall have the glaſs windows, the wainſcot that is ixed 
by nails or ſcrews, furnaces of lead or brafs faſtened to the walls, or 
in the ground, lead fixed to the houſe, doors within or without that 

| = 
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Te hanging, locks, keys, (though the executor hath the leaſe for years of 
— — e alle the heir muſt — the trees, and the deeds belonging to 
the inheritance. Noy's Max. 107. 4 Co. 63, 64. 11 Ce. 50. 3 Danv. 
. . R 39 
R ſhall not have the deeds which concern the inheritance, 
but the heir. Roll. Abr. 915. * Danv. Ahr. — 11 Vin. 144. | 
And if they are in a cheſt, the executors ſhall have the cheſt, and 
the heir the deeds. Mbid. 85 
If a cheſt with deeds be but, the heir ſhall have the cheſt alſo : but 
if it be not ſþut, the executor ſhall have the cheſt. bid. cires 41 E. 3. 
2. Fitz 40. Br. charters de terre 13. 14 H. 4. 30. Fitz, Detinue 35. 
The words in Rell are ſoit incloſe—ne ſoit incloſe. 
If the teſtator recovers in detinue for deeds in a box, the executor 
ſhall have the execution of this, and the damages and coſts, and not the 
heir. Roll. Mr. 915. 3 Danv. Abr. 366. 11 Vin. 144. 
But if the teſtator recovers a ſpecial deed, the heir ſhall have exe- 
cution of this and of the damages, if the deed cannot be had. 1bid. 
If a man delivers a deed to another to re-deliver to him and his heirs, 
not having any title to the land, his heir ſhall not have the deed, but 
his executors, becauſe this was but a chattel in him without land. 1bid, 
11 Vin. 145. ; | | 
If a => buys ſeveral fiſhes, as tenches, breams, carps, tc. and What things 
flores his pond with them, and dies, the. executor ſhall not have the the heirs 
fiſh, but the heir who has the water. Roll. Ar. = 11 Vin. 166, 7 _ 
Co Lit. 8. 42. They ſhall go with the inheritance, becauſe they were OOO 4M 
at liberty, and could not be gotten without induſtry, as by nets and | 
other engines ; otherwiſe it 1s, if they were in a trunk, or the like, 
Co. Lit. 8. a. | CAA 
If a man dies ſeiſed of a park, the heir ſhall have the deer, and not 
the executor. Roll. Ar. 916. 11 Vin. 166. Co. Lit. 8. a. So in caſe 
« 5 ＋ N or dovehouſe, the conies andd oves ſhall go to the heir. 
» Lit. 8. a. 
If one bas a leaſe for three lives to him and his aſſigns, this is no 
chattel, nor ſhall go to the executor or heir, but to him that firſt en- 
ters and claims it as an occupant in caſe no aſſignment was made in the 
life of the leſſee. Wentw. Of. of Ex. 77. 
Where one is ſeiſed in right of his wiſe of land, and is attainted of 
treaſon or felony, the profit thereof accruing to the crown is but a 
chatte]; and though the King grants it to one and his heirs, yet it ſhall 
go to his execntors. Wentw. Off. of Ex. 78. 
I ong poſſeſſed of land for a term of years only, grants a rent out 
of the ſame to A. and his heirs, or the heirs of his body, yet the rent 
ſhall go to his executors, and not to any heirs ; for being derived out 
of a chattel, it cannot be any freehold or inhericance, but a mere chat- 
teh Wentw. Off. of Ex. 29. | | 
So if one ſciſed in fee leaſes for years, reſerving a rent, and deviſes 
the rent to A. and A. dies, his executor, and not his heir, ſhall have 
it. Dyer F. b. : 
In ancient time the heir was permitted to have an action of debt upon 
a bond made to his anceſtor and his heirs, but the law is otherwiſe at 
this day. Co, Lit. 8 3. 
2 . The 


Of the different Means | rs 


The wiſe after the death of ber huſband muſt have her Jarapher. 
nalia, (i. e. her wearing-apparel, which is neceſſary and convenient 
for one of her ſtation and character,) and not the executors of her hu, 
band. But ſhe ſhall not have exceſſive apparel ; the executors ſhall 
have them. Roll. Ar. 911. 3 Danv. Abr. 358. 11 Vin. 178. 

If the huſband delivers to the wife a piece of cloth to make a pur. 
ment, and dies, although it was not made into a garment in the Fe 
time of the huſband, yet the wife ſhall have it, and not the executor, 
of the huſband becauſe it was delivered to ber for this intent ; by 
againſt the debtee of the huſband the wife ſhall have no more appar 
than is convenient. Koll. Abr. 911. 3 Danv. 358. 11 Vin. 179. 

And a chain of diamonds and pearl worth three — and ſeven 

nds being uſually worn by a woman who was the daughter of u 
Ear] of Ireland, and a Baron of England, and the wiſe of a Knigh 
and Serjeant at law of the King, ſhall be bona paraphernal a, ſo thu 
the huſband cannot deviſe them from the wife, but the deviſe ſhall be 
void. Lord Haſtings and Douglas, Trin. 8. Car. B. R. Upon a ſpecill 
verdict, the defendant having married the wife of Sir John Davis, who 
uſed the chain in the life of Sir Jobn, Hil. ꝙ Car. B. R. it was oy ©. 
per Cur' ; and Ricburdſon and Croke thought the wife ſhould not have 


them, though no debts, becauſe of the deviſe ; viz. that ſhe ſhould 


not have them againſt the will of her huſband ; becauſe they were not 
neceſſary for her, N convenient. But Jones and Barkeley e contra, 
becauſe convenient for her to wear; but Jones thought ſhe ſhould not 
have them as paraphernalia, but by the law of reaſon and convenience. 
But all the court agreed ſhe ſhouſd have her neceſſary apparel as ju. 
repbernalia, and the huſband could not deviſe them from her, becauſe 
neceſſary that ſhe ſhould not go naked, c. Roll. Ar. 911, giz. 3 
Dany. Abr. 158. See ſame caſe Cro. Car. 343. Jen. 332. 11 Fin 
178. 179. See 2 Ath. Rep 77, Cc. 
Four gold chains, twenty-eight dozen of gold buttons, and an agate 
were allowed to be paraphernalia of a viſcounteſs. Moor 213. 2 
166. | 23. 


Of Aſeis. 


Aſſets (from the French word 2 enough) are all the goods and 
chattels which belonged to the teſtator at the time of his death in rr 

art of the world, and which come to the hands of the executor. 
Re ſufficient goods and chattels to make the executor chargeable (25 
far as the goods and chattels extend) to a creditor vor legatet; if a 
ſtranger 6. goods out of his poſſeſſion, yet they are aſſets in his hands. 
Aſſets in the hands of one executor are aſſets in the hands of all the 
ex<cutors ; but ſuch things are not valuable, or not to be ſold, (a 
reſentation ta a church actually void, c.) ſhail not be accounted aſſets. 
he goods of other men in the hands of the executor ſhall not be aſ- 
fets. Terms de la Ley, Tit. Afets. Co. Lit. 331. 378. 6. Noy's Mas. 

104. | | 

If the cattle of the teſtator do breed aſter his death, the young fhall 
be aſſets. So wool growing on the ſheep's back, goods and chartels 
mort- 


o 
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mortgaged to the teſtator, and not redeemed, or the money wherewith 
they were redeemed, ſhall be aſſets. of of Ex. c. 9 p. 119. ; 

If lands are only deviſed to be fold, the money and profits of the ſaid 
lands ſhall not be accounted any of the teſtator's goods. * Co. 34. 

If a man deviſes lands to be ſold by J. S. for payment of his debts and 
legacies, and makes J. $ his executor, and dies; the money made by 
J. S. upon the ſale of the land ſhall be aſſets in his hands. Roll. Abr. 
920. 11 Vin. 226. Lev. 224. Hard. 405. | | 

But it is otherwiſe where the land is deviſed to be ſold by the execu- 
tors and others, for there the money ſhall not be aſſets, for they are 
not truſted therewith as executors. | 

If lands are deviſed to executors for three years, for payment of debts, 
it is aſſets in the hands of the executors : but if lands are deviſed to 
be ſold for payment of debts, it is no aſſets before ſold. Brownl. 34. 
2 Brownl. 47. Wentw. Off. of Ex. 165. 

If a man deviſes lands held in ſocage to be ſold by his executor, and 
that the money thereof coming ſhall e in legacies ſpecially . 
expreſſed in the ſame will, if the executor after his death ſells the land 
for money, this money ſhall be aſſets in his hands to pay the legacies. 
Rall. Abr. 920, 11 Vin. 226. But not for payment of debts. Leon. 
87. 2 Leon. 119. Wentw. Off. of Ex. 105. 

So if a deviſe be of ſueh land to his executor, upon condition to ſell 
it, and with the thereupon accruing, and alſo with his perſonal 
eſtate, to pay his debes and gives power by the ſame will to his ex- 
ecutor to {ell it accordingly, &c. and after the executor ſells it accord- 
ingly, the money received upon the ſale ſhall be aſſets to the debts. 
Roll. Abr. 920. 11 Vin. 226. 

Alſo all goods and chattels, debts, Ec. that are recovered by the ex- 
ecutor by action at law or ſuit in equity after the death of the teſtator, 
ſhall be accounted aſſets, but not before they are recovered ; for if the 
executor do never recover, or get a debt into his poſſeſſion, he ſhall 
never be charged, provided he hath uſed his utmoſt endeavour to re- 
cover it, and cannot do it. Co. 98. Off: of Ex. c. 6. p. 92. Roll, 
Abr. 920. 11 Vin. 226, 227. 

Damages alſo recovered 2 goods taken away in the life of the teſ- 
tator, ſhall be afſets. Lir. F 192, Co. Lit. 124. 4. | 

If an obligee or creditor is made executor, the debt is aſſets, but he 
may pay himſelf before any other in equal or inferior degree. If the 
1 or ereditor makes the obligor or debtor executor, it is a releaſe 
2 the debt, 3 the caſe of an infant. Co. Lit. 264. 5. Off. of 
Ex. c. 2. P. 43. 3. 

But his debt ſhall be aſſets for ſo much to other creditors, if there is 
not aſſets beſides. 2 Roll Abr. 920, 921. 11 Vin. 226, 227, 3 

If money due to the teftator is paid to a ſtranger by conſent of th 
executor, it is aſſets in his hands immediately; and if without ſuch 
conſent, and he after brings an action ſor it againſt the receiver, (by 
which he agrees to the receipt) and recovers, it will be aſſets immedi- 
. 2 execution, for the original debtor is thereby diſcharged. 

If the debtee makes the debtor and a ftranger executors, by which 
the debt is extint in the hands of the debtor, yet it ſhall be aſſets — 
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his hands to debts, for this is extin& but by the will. Roll. Abr. 920. 
Wentw, Off. Ex. 45. Telv. 160. 11 Vin. 227. | 
So if the debtee makes the debtor executor, and dies, by which the 
debt is extinct in the hands of the debtor, yet it ſhall be aſſets; for that 
this is extin& but by the will. Roll. Abr. 920, 921. Mente. Of. 
of Ex. 45. Yelv. 160, Salk. 304. 11 Vin. 229. | 

If the teftator was indebted to the King in thirteen pounds, and the 
King ſeiſed the goods of the teſtator in the hands of the executor for 
the aid debt, and after the executor pays the thirteen pounds and hath 
the goods re · delivered; the value of the goods above the ſum of thir- 
teen pounds ſhall be aſſets to the other debts. Kall. Ahr. 921. II Vin. 

If executor of leſſee for years enters, and receives the profits, yet 
no part thereof will be aſſets unleſs what is over and above the rent, 
but is received by executor as tertenant, and appropriated to the uſe 
ef the leſſor. Salk 79. | | | | 

If A takes a bond in truſt for B. and dies, this is not aſſets in the 
hands of the executors of A. Salk. yg. © | 

So if the obligee aſſigns over a bond, and covenants not to revoke it, 
and dies, this is not aſſets in the hands of the executors of the obligee. 
Fall. 79. | A | | „ 
ff money is hrought into the Prerogative Court, and there delivered 
to the executor as Te to the teſtator, and preſently after in the ſane 
eonrt, by order thereof, and the ſame day, he pays it to a creditor of 
the teſtator, and after ſuch payment and upon the ſame day another 
takes out a writ; upon plene admin fravit pl aded. this money will be 
taken to be aſſets, tho” perhaps by ſpecial pleading the defendant might 
have been aided. Dyer 208. * ee; 

A bond of the teſtator in the hands of an executor is not aſſets till 
recovered, becauſe but a e rm action; but if an executor releaſes 
the debt, he has made it aſſets in his hands to the value of the whole 
bond. Orv. 36 4 bad 914 

Goods diftrained or impounded are not aſſets in the hands of an ex- 
ecuior Cro. Eliz. 23. an O68 ö 

HI an executor puts in ſuit a bond of one hundred pounds for per- 
formance of covenants, and the . parties ſubmit to an award, and it 
w-* awarded. that the obligor ſhould pay ſeventy pounds in full fatis- 
faction, and that the executor ſhall releaſe, which is done accordingly, 
the executor ſhall be taken 10 have aſſets to the value of the whole 
one hundred pounds; and though by the award compelled to releaſe, 
it was his own act to ſubmit to the arbitrament. 3 Leon 53. 

I a treſpaſſer takes goods in the life of the: owner, ſo that they 
were never more than a choſe in ation to his executor or adminiſtra- 
tor, they are not aſſets till recovered ; otherwiſe if taken after his 
death. Cre. Elis. 810. | 

If 4. for money due from the King takes a debenture in the name 
of B and 4 makes C. his executor, and dies, and C. procures B. to 
releaſe and ſurrender this, and for the ſame money C takes. a new 
debeuture to himſelf, this is no aſſets in the hands of B. nor devaſla- 
dit in C the executor. 'Goul/. 115, - © 

If an executor being of full age, upon receipt of all principal and 
intereſt due releaſes the bond, it is no devaſiavit, and aſſets only 6 

| . 
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the money received, becauſe nothing done but what in good ä 


ence ought to be. Crs, Car. 4999 NN 

If a man makes A. his executor — Hom minority of B and 
makes B. his executor aſter his ſull age, and after B comes to full age, 
and takes upon him the executorſhip of the will; the goods of | the 
teſtator which are in ſpecie in the hands of A. after the executorſhip 


of B. are aſſets in the hands of B. tho' B. never had the poſſeſſion 


thereof, for he may have trover and converſion for them againſt him. 
Roll. Abr. 921. 11 . 1 .- os n 


If an executor after he comes of full age proves the will, und re- 


leaſes all actions to him who was adminiſtrator during his minority, 
and who then had goods in his hands of the teſtator's, this is aſſets in the 
hands of the executor, for the law preſumes he hath received as much 
as he releaſed. But it was ſaid, chat if an executor releaſes on ac- 
count, and it was uncertain what he - ſhould recover, it is not aſſets; 


but if it can appear or be proved that io much was due, it is aflets. 


Cro. Elis. 43. N | | | 
If an executor of his own wrong, to whom twenty pounds is owing, 


4 » as. 
. 4 289 


ſeiſes goods to the value of twent pounds intending to pay himſelf a 2 


debt of that value, this ſhall be aſſets in his hands, to make him ch 


* 


able to any creditor or legatee : if he alters the property of ay og 
0 


belonging to the teſtator, as by laying down his own money in lieu 

it, it belon to him; if one recovers againſt an executor a juſt debt 
of an hundred pounds, and the executor compounds for fixty pounds, 
he ſhall not be allowed a hundred pounds, to defraud other eredi- 
tors. 5 Co. 30. 8 Co, 132, 133. | * enen 


Though a plantation be an inheritance, yet being in a foreign 
country, it is a chattel to pay debts, and a thing that is teftamentary. 


2 Vin. 358. whos. 20 Srl | | 
By 1 904 Car. 2 c. 3. an eſtate for the life of another ſhall be aſ- 
ſets in the hands of the beir or executors, and truſts in ſee-ſimple ſhall 
be aſſets in the hands of heirs. I | | 
Aſſets ſhall be always intended till the executor alledges the want 


of them in excuſe. 9 Co.. go. 


94 8 . 
After all the debts and legacies are paid, that which remains be- 


longs to the executor by virtue of his executorſhip, but the intereſt 
which the executor hath as executor in the goods of the teſtator before 
probate of the will, and before ſuch payments, is different from the 
intereſt which every one hath in his own proper goods; for then an 
executor, as executor, cannot by will give away the goods, but his 
executor alſo thall be executor to the firſt teſtator. Neither can the 
E which a man hath as executor be liable to pay his own debts, 

ut if an executor alters the property from the teſtator to himſelf, by 
paying a debt io the value of ſuch particular goods named by him, 
Dyer 185. 187. or by paying the rent, and receiving che profits of a 
leaſe, or part of the profits received equal to the rent, the goods and 
. profits received equal to the rent are his own. 5 Co. 31. 

If an executor becomes bankrupt, the — cannot ſeize the 
ſrecific effects of his teſtator ; not even in money, which ſpecifically can 
be d ſtinguiſbed and aſcertained to belong to ſuch teſtator, and not to the 
bankrupt himſelf. Per Lord Mansfield, 3 Burr. Rep. 1369. 
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Of excepting and refufing an Executorfup. | , 


fo what A perſon appointed executor, if he has not iatermeddled with the 
caſes a per- teſtator's effects, may refuſe the executorſhip ; and after he has once 
SD may re- refuſed the executorſhip. can never afterwards intermeddle_; nor af- 
| — "> der be has once legally accepted it, he can never after refuſe it ; for 
> =. he cannot accept and refuſe too. So if an executor is cited by the Or- 
dinary to prove the will, and he appears and refuſes to prove the will, 
he cannot afterwards accept and intermeddle with the eſtate. 9 Ry, 
„ 37, 38. Vide Stat. 21 fl. 8. c. 5. , 
J If an executor adminiſters before refuſal, he cannot afterwards re- 
: fuſe. Mente. Off, Ex. 26, 27. Salk. 308. . 
What afts If he uſes any action for the debt of the teſtator, it ſhall be an ad- 
will bean miniſtration. Roll. Abr. 917. 8 H. 6. 36. Br. Adminiſtration 25. 
adminifſtra-©@0 If he takes the goods of the teſtator, and converts them to his own 
ke 1 uſe, it is an adminiſtration. Roll. Abr. 917. 20 E. 4-17. Br. Adui. 
conſent to nifiration 35. 11 Vin. 205. 2 * 
an executor- But if he takes the goods of the teſtator taken from him by wrong in 
ſhip. his life, it is no adminiſtration. Roll. Abr. 917. 20 E. 4. 17. Br. 
Adminiſtration 35. 11 Vin 205. | SAT 2 
If he happens of any thing which was the teſtator's it is an admini- 
| tration. Koll. Abr. 917. 11 Vin. 206. | 
If executors grant any of the chattels of the teſtator, it is an admi- 
niſtration in law, Roll. Abr. 917. 11 Vin. 206. - 
If an executor releaſes to a debtor of the teftator, it is an adminiftra- 
tion in law. Roll. Ar. 917: 11 Vin. 206. 11 H. 4. 84. Br. Debt. 65. 
Br. Executor 57. And he cannot afterwards refuſe the executorſhip, 
2 Brownl. 58. A. | 
So if he makes an acquittance of any debt of the teſtator. Roll. Ar. 
917. 8 H. 6. 36. Br. Almi niſtration 25 11 Vin. 206. 
If certain goods are deviſed to an executor, and he takes them with 
out the aſſent of the other co-executor, it.is an adminiſtration ; becauſe 
a deviſee cannot take goods devited, without the aſſent of the exe-_ 
— . Roll. Abr. 917. 11 H. 4. 84 Br. Executor 57. 11 Vin, 
But it is otherwiſe if he takes them with the aſſent, by the delivery of 
the other executor. Roll. Abr. 917. 11 H. 4. 84. Br. Executor 57. 
11 Vin. 296. | 
If the executor ſeiſes of the — of the teſtator, it ĩs an adminiſtra- 
tion. Roll. Abr. 917. 8 H. 6. 36. Br. Adminiftration 25. Stokes 
2 Porter. And. 11. Moor 14. N. Bend. 74. Dy. 166. 11 Vin. 


0 
c 
And if he ſeiſes the goods of another man to the intent to adminiſter a 
them, this will be an adminiftration, cho'the goods are after taken from i 
him by the owner. Dubitatur, Roll. Abr. 917. 8 H. 6. 35. Br. Ad- 
miniſtration 25. 11 Vin. 206. 

If the teſtator was tenant at will of certain goods, and after his death ö 
his executor ſeiſes the goods, ſuppoſing them to be the teſtator s, to t 
have them adminiſtred, and afterwards the owner of the goods takes b 
them out of his poſſeſſion, yet this ſhall be an adminiitration in * V 
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of con veying, &c. perſonal Eftates. 
his intent appeared, Dubitatur, Roll. Abr. 917. 8 H. 6. 35. 6. Br. 
Amin tration 25. 11 Vin. 206. e 1 
But if the executor, being commiſlary, ſequeſters the goods of the 
teſtator as commiſſary, this is no aſſent to the executorſhip. Roll. Abr. 
917. 11 Vin. 206. 20 H. 6. 1: b. | Fitz. Executor 15; CAA >. 
If an executor proves the will, it ſeems that this is an adminiſtration 
in law, ſo that he cannot after plead Ne -unques executor,” Dubitatur, 
Roll. Abr. 918. 26 H. 8. 8. a. Br. Executor 5. | Adminiſtrator 2. * 
Thus it is where there is but one executor ; but where there are Of refeſal 
many executors named, and all are cited by the Ordinary to prove the or conſear 
will, and only ſome of them appear and refuſe the-executorthip, and arg these 
aſterwards one of the executors proves the will, and takes upon him the . 
executorſhip, this ſuffices for them all; and they who refuſed may at ä wo 
any time join with him-or them, and intermeddle with the eſtate, as 
well as any of the reſt. Perk, 485. 9 Rep. 37, 38. N Max. 


102. | liz Hig 24 £83 
And if the acting executor dies, and makes an executor, the ſurviv- 
ing executors may act, ſor their refuſal before the Ordinary is void in 
this caſe ; but where all refuſe, no one can ever after come in and 
prove the will; for the teſtator now dies inteſtate and without an exe- 
cutor ; ſo that the Ordinary may grant adminiſtration cum teflamenta 
annexo, or ſequeſter the goods in the mean-time till the adminiſtration 
is granted. Co, Lit. 113. a. Noy's Max. 102. 9 Rep. 37, 38, 39. 
a man makes two executors, and they refuſe to act, two ot 
ſhall be his executors : and in this caſe, if the firſt two executors admi=- 
niſter, the two laſt ſhall not be executors, nor named in actions; but it 
is otherwiſe if the two firſt refuſe. Roll, Abr. 914. 
But if a man makes two executors and dies, and one of them before 
bate of the will releaſes on action to a debtor of the teſtator; this * 
1s a conſent to the executorſhip, ſo that he cannot after refuſe to admi- 
niſter. Roll. Mr. 918. 11 Vin. 207. 
And where there are two executors, and one of them proves the will 
in the name of both againſt the conſent of the other; this is not any — = 
adminiſtration ſor him who did not conſent to the probate, but he may ; 
plead ne ungues execut?, c. for the probate doth not make him execu- * 
tor, if he does not adminiſter, Noll. Abr, 918. 11 Vin, 207, 26 H. 8. 
8. 2. Br. Adminifirator 2, Executor 5. CS. -- 
If there be two executors, and one of them only proves the will, : 
and the other by his delivery, and as his ſervant, takes and ſells the | 
ou ; = is no adminiſtration by him who aQed as ſervant, Cro, | | 
18. 858. f | | | 
In caſe where one accepts, and all the reſt refuſe, he muſt bring a#i- T7: 
ons in all their names, and one may releaſe the action, for the poſſeſſion | 
of one is the poſſeſſion of all of them; but an action muſt be brought 
againſt him or them that act or adminiſter, and he that firſt cometh 1 
ſhall firſtanſwer Perk. 485. Noy's Max. 102, 103, Off. of Ex. p. 95. c. 9. be 
But every intermeddling with the goods of the deceaſed is not an ac᷑- How far 
ceptance of the executorſhip to make one chargeable as executor : as acts of cha- 11 
if one does an act of charity or humanity, by locking up the goods of rity or ba- 
the deceaſed that they be not waſted ;' by burying * deceaſed, tho 2 3 
he ſells his goods to do it; or if one does take away his own goods that une r. 4 
were in the houſe of the deceaſed, or uſe ſome of the goods of the 2 ecutorſhip, = 
ceaſed TAI 


s 


Of the different Means — 


, ceaſed in the neceſſary. occaſions of the family, or take the goods by 
letters ad colligendum, &c. Theſe acts will not amount to an acc 
of the*executorſhip, if the ſpecial matter be pleaded, Dyer 166, 16) 
Noy's Max. 102, 103. Roll. Ar. 918. wn 
| When an executor has accepted the executorſhip, he cannot afſignit 
over. Vaugh. 182. Roll. Abe, 918. ; 
Regularly, one executor cannot ſue the other at law, but he may 
have relief in equity. r 3 


- 


* 1 i 
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The Office and Duty of an Executor. 


Is firſt to bury the teſtator in a decent manner, according to his rank 
and character, but with regard to his eſtate left after debts paid; for 
funeral expences that are unreaſonable ought not to be allowed: out of 
the teſtator's eſtate. Whatever the executor lays out extravagant), 
if there is not enough to pay debts, he muſt bear it at his own ex- 

nce. | 

Funeral charges that are neceſſary muſt be paid before debts and 
legacies. Dr. and Stud. Dial. 2. c. 10. p. 129. Roll. Ar. 226. 11 
Vin. zoo. | | 

2. The executor muſt prove the will before the Ordinary, either by 
common form by his own oath, or, by witneſſes beſides his own oath, 
if any that have intereſt call him to do it ; and though a will is proved 
in common form, or per eſtes, it muſt be exhibited in the office belong- 
ing to the Eccleſiaſtical Court, to be kept by the Regiſter ; and a copy 
thereof in parchment is to be delivered to the executor under the Or. 

dinary's ſeal, which copy in parchment ſo ſealed is called the probate, 
w; it is rather the certificate of the probate. 2 Inf. 488. Perk. 486. 

7. 37, 38. | 
7 A will may be proved before the Ordinary which contains goods and 
lands, though formerly a prohibition uſed to be granted as to the lands, 
If there is a deviſe of lands and tenements of freehold in the teſtament, 
it is proper alſo to prove the will by witneſſes in the court of Chancery, 
Vent. 207. 6 Co. 23. | 

The probate of the will, with reſpe& to goods and chattels, is ne- 
ceſſary; for though as to freehold lands deviſed it is not at all materia 
to prove the will before the Ordinary, yet as to goods and chattels it i 
neceflary, to give the executor power to bring actions, and to confirm 
= act which he did as executor before probate. Noll. Ar. 117. Ny 
Max. 103. | 

If all hs goods of the deceaſed, which comprehends ſpecialties, as 
bonds, ſtatutes, c. be within the ſame dioceſe in which the teſtator 
lived and died, the executor muſt prove it before the Biſhop of the dio- 
ceſe, or his commiſſary, or before the Archdeacon, or his official, ac- 

_ cording as the compoſition has been made with the Biſhop, or as preſ- 
cription directs. er 305. Kull. Ar. 908, oog. | 

But ſometimes the executor has been obliged to ſhew how an Arch- 

deacon, c. has power to prove a will, whereas the . of the Biſhop 


or his commiſſury, will be allowed of courfe, Perk. 491, 492. — 
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© Debts without ſpecialty are to be accounted goods in that dioceſe 
where the debtor lives. Vide Canon. ga. r 
In ſome places lords of manors have the probate of the wills of their 
tenants within the manor, by cuſtom time out of mind. 5 Co, 73. 
Co. 37. Therefore it is to be obſerved, that if probates of wills 
or letters of adminiſtration are denied in the King's courts, and thereof 
an iſſue joined, it ſhall be tried by a jury, and not by certificate of 
the Ordinary; becauſe this power of the Ordinary was not originally 
of eccleſiaſtical cognizance. 2 Inft. 231. 9 Co. 31. 40, 41. 
By the 21 H. 8 c. 5. The fees for the probate of teſtaments are li- 
mited, and the Ordinary may c »nvene executors to prove the teſtator's 
will, and to bring in an inventory. FE” 
By the 23 H. 8. c.9. A man is not to be cited out of his dioceſe, or 
peculiar juriſdiction, to prove a will, or to take letters of adminiſtra» 
tion, unleſs there are bona notabilia. _ | 
3- The executor ſhould make an inventory of all the goods and chat- Inventory. 
tels of the deceaſed at the time of his death, with their value, and of 
all debts due to him, which ought to be made and appraiſed in the pre- 
ſence of the executor, or by two or more of the creditors, or two of 
the next of kin, or in their default by two or more of their neighbours 
or ſriends to the deceaſed ; and then the executor muſt deliver the ſame © 
upon oath to the Ordinary, unleſs the Ordinary gives him time to bring 
in the inventory, or upon good cauſe diſpenſes with it. | 
4. It is the executor's office and duty to pay debts and /epacies. A Debts and 
bond or 4 ſecurity ſor payment is to be accounted payment. Hob. legacies. 
250. 2 Vent. 358. wh | 
All debts muſt be paid before legacies. In payment of debts this or- 
der muſt be obſerved—— | 
1. After the charge of the funeral, inventory, oppoſition by a ca- 1ſt. Debts. - 
vent, and the probate, the King is to be preferred for his due upon : 
record and ſpecialty, Off. of Ex. c. 12. pl. 179. Roll. Abr. gay. Ba, 
L. Trafts 161. 11 Vin, 300. | | 
2, Then the forfeitures * not burying in woollen are to be allowed 
out of the eſtate of the deceaſed, before any ſtatute, judgment, or 
other debt, legacy, or any other duty whatſqever, Per Stat. 30. Car. 


2, Coin thc. | | 
3. All money due for letters to the poſt-office ſhall be paid before any 
debt due to a private perſon. Per Stat. 9 An. c. io. 1 
4. Afterwards debts due to private perſons upon judgment againſt the 
teſtator in apy court of record, without any conſideration of firſt or 
laſt. 4 Co. Mrs Go. 28, F 
But by flat. 4 U 5 . & M. c. 20. Judgment not doggetted ſhall + 
not affect lands or eng as to purchaſers or mortgagees, or have 5 
any preference againſt heſrs, executors or adminiſtrators, in their ad- 
miniſtration of their anceſtors, teſtators or inteſtates eſtate. 
Yer amongſt judgments, he that firſt ſueth execution ſhall be pre- 
ſerred, but before execution it is at the eleQion'of the executor to pay 
whom he will firſt. | "3, „275436 0 
5. Then /atutes or recognizances, thoſe forfeited before thoſe that 
are for performance of covenants, Ec. not broken; otherwiſe amon 
ſtatutes and recognizances the executor may give precedency, as he 
Ce -_ pleaſes 
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WY the different . 


higher degree out of his own eſtate, if he hath not aſſets to pay all i 


* 


bim, though there is nothing left to diſcharge the other legacies. &. 


An action of covenant is as much a lien upon the aſſets, as an adio i 
debt. 3 Burr. Rep. 1 | 


| for there is no difference betwixt notes and ſhop-books, tc. Sour 


law is allowed, except in detinue. 


his debt, (for he is not bound to ſtand ſuit) and plead —_— pleas (vi 
his fr 


he whole debt to any one debtor in equal degree, tho' he hath no aſſ 
left to pay unto another wn part of his debt 


24 Legacies, g After all the debts are paid in ſuch order as directed, the executi 


— — 


pleaſes, before execution. 4 Co. 60, 5 Co. 28, 29. Off. of Ex. «1, 
P. 201, Cc. Contra Cro. Tac. 734, 822. | 


6. Then debts due or arrearaves of rent upon leaſes, Ic. in writ 


(though ſome ſay upon parol leaſes too) becauſe it favours of the ra. 
| Hty in regard of the profits received, for the leſſor may diſtrain a4 
pay himſelf, whether the executor will or no. Off. of Ex. c. 1, N 


209, 210, 211. 2 Vent. 184. Bac. L. Tratts 161. 3 Lev. 265. 
7. Then debts due upon ſpecialties, as obligations, bills penal, or ſo. 
gle bills ſealed without penalty. OF. of Ex. 204, Cc. | 


84. 
And Sthly, Debts — upon 5˙/ͤwUi or notes unſealed, or verbal contras,, 


refer a debt due for wages of ſervants, that are within the ſtatute a 
Ln before debts due upon ſhop-books. Roll. Abr. 927. 90 
87, 88, 89, go. 11 Fin. 303. | 

| In ſuch an action where the teſtator might wage his law, the execy 
tor is not bound to pay; therefore they are not chargeable in an adi 
of debt, as they may be in an action of the caſe, where no wager i 


Note, That amongſt debts that are of equal degree, the executor un 
always pay himſelf brit. Plowd. 543. Off. of Ex. p. 204, Cc. 
Per Lord Mansfield, 3 Burr Rep. 1383. It is now ſettled, That: 
retainer of a debt may be given in evidence. | 
But an executor of his own wrong cannot retain, as before mentio 
ed. 5 Co. 30. 2 Vent. 180. b | 
Fxecutors will ſometimes confeſs judgment preſently to a friend fo 


wit, ſuch confeſſed judgment) to a ſtranger's debt, that his friend ny] 
be firſt paid upon execution. 
But if judgment for a hundred pounds is ſuffered to ſtand to ai 


agreement, and the plaintiff compounds for fixty, the judgment i= 


the whole ſum will not be allowed to keep off other creditors, as be 
fore mentioned. 8 Co. 133. 9 Co. 110. 
If no fuit is begun, the executor may make a voluntary paymentd 


The ſame order throug 
cutors 
If the executor pays in any other order, he muſt pay the debts of 


out is to be obſerved by executors of en 


creditors. 

Deb's of a higher nature, ſubſiſtin agd undiſcharged, muſt ie 
Pleadel by an executor; but debts diſcharged may be given in evidere 
to ſhew that the aſſets are exhauſted, per Mr. Juſtice Plack/lone in th 
— of Loane againſt Caſey, executrix, Blackflont”s Reports, Vol. 2. 
C68. © 


ſt pay lepacies. Dr. & Stud. Dial. 2 c. 11. 8 Co. 136. 9 00. by, 
And berein the executor may prefer himſelf if any legacy is given" 
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terwards he may pay what legacies he pleafes-firft,' though there is not 
enough to ſatisfy all the legatees, or he mw to each of the legatees 
2 part of their legacies in proportion with the other legatees, if there 
is not enough 5 7. every one his whole legacy. This is the faireſt 
way; for it is not here as in the caſe of debts due from the teſtator: 


be allowed to pay thoſe which come to his knowledge firſt ; but bere 
the legacies are all known as ſoon as the will is opened. Plow. 545. 
Off. of Ex. c. 12. p. 204, Ac. 2 Vent. 358. 360. {Bia 
But if there is a ſpecific legacy, or any particular thing given in 
pecie, as a leaſe, a horſe, a ſilver cup, Ic. this muſt be delivered ac- 
cordingly before any other legacy, if there are aſſets. Off. of Ex. c. 
19. P. 317. | | Fg 5 
chere is enough to pay all the legacies, they muſt be all paid, 
If one binds himſelf and his executors in an obligation, &c. to 
form a certain thing, and in his will 5 divers legacies, and dies, 
leaving goods ſufficient only to pay this o 
his obligation ſhall be no bar to the legacies, becauſe it is uncertain 
hether it may ever be forfeited. Noll. Abr. 928. 11 Vin. 303. 
The executor therefore may make a livery upon condition (vis. to 


alty recovered. 2 Vent. 358. . me 

If there is not enough to pay debts, or W debts, the lega- 
ces muſt loſe their legacies. 25 
By fas. 29 Car. 2. c. 3. No executor or adminiſtrator ſhall be pages 
dn a ſpecial promiſe to anſwer damages out of his own eftate, unleſs 
ome note thereof be in writing, and figned by the party to b charged, 
r ſome other by him authorized. | | 


2 and chattels of the teſtator. 9 Co. 39, 40. 
* | e inventory ſhews what is his charge, * the aecount muſt be his 
"=_ iſcharge for ſo much as he can prove to be laid out in payments for 


uneral charges, making the inventory, probate of the will, debrs and 
egacies ; this account will diſcharge him of all ſuits in the Spiritual 
ourt, but will not diſcharge him of ſuits at common law, ſor there 
ch particular muſt again be prove. 1 

By fat, 1 Tac. 2. c. 17. executors muſt not be called to an account 
x officio, c. | E | 

By flat. 4 U 5 Ann. c. 16. An action of accaynt lies againſt the exe 
utor or adminiſtrator of a guardian, bailiff, receiver, 2 and the au- 
litors ſhall examine the parties upon oath, and ſhall be allowed as the 
— Lr judge reaſonable, by the party on whoſe ſide the balance 
121! be. ; | x, | 


ice, and if executors will not be prevailed on to do their duty, the 
dverſeers may complain of them in the Spiritual court. Off of Ex. i. 
43.14. N F 


im in the management thereot, k ing what ought not to be paid, 
Ir by not obſerving the right e 'or doth any thing by 
Ce 2 of nmegli- 


the executor may know the number of the debts, and therefore ſhall ; 


ligation when it is forfeited, | 


turn the legacy, if the obligation, tc, is ever ſorſeited, and the pe- 


Laitly, if any executor does waſte or Sitten the eſtate of the yy Ky 
beceaſed, or ſells the goods of the teſtator at an under-value, though mm 
dy ſubmiſſion to arbitrators, or does not obſerve the law which direQs 


5. The executor muſt paſs his account before the Ordinary concerning Account. 


If one maketh overſeer: in his will, they have no power to execute Overſeer of 
he will, or to intermeddle with the * z they give council and ad- « will. 


* * 
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negligence or fraud againſt bis truſt; it is a LH > — 
he ſhall be charged ſo much upon the dewaftavit returned by the ſheriff 


de bonis proprits upon his goods, as if it were for his own proper debt, . 
Terms Ae ha ley, Th Devaſtavit. Noy's Max. 104. Off. of K.. C. 13. 


p. 26, Oe. 80. 133. 


Executor de 
ſon tort, 
who. 


Where there are many executors, the fraud or negligence of one 
_ not be chargeable upon the reſt. - Of. of Ex. c. 13. p. 231. Roll. 
Ar. 920, 220: . 215 e ie ee | 

If 64 waking executors. dies, his executors or adminiſtrators are 
chargeable (See Sat. 4 ff 5 M. ) | | 

Bur. it is not ſo with Ab een for they have but one authority, 
which muſt be executed by all joĩned together. Of. of Ex. c. 13. p. 
232. Contra. Roll. Abr. 920. 5 08 | 

An executor de ſon tort, is he that is neither lawful executor or ad- 
miniſtrator, and yet aQs as an executor. {> 

As when he takes in his hands the goods of the deceaſed, and uſes or 


converts them to his own uſe, and alters the ny by gift, ſale, 
bc. though he has letters ad colligenilum bona 4d, or the Ordinary 
ern 


himſelf has no power to give or ſell them. 
ni ſtrator. Roll. Abr. 918. 5 Co. 32.4. 33 b. 
Or where he has a writ ad colligendum granted by the commiſſary, in 
which authority is given ad vendendum & venditioni exponendum bona in- 
reftati peritura, & que fine detrimanto ſervari non poſſunt, & ad computum 
inde reddendum ; by force of which he ſells grain; this is ſuch an admi- 
niſtration by which the defendant ſhould be charged of his own wrong, 
7 we Ordinary himſelf could not do this. Roll. Abr. 918. Went. Of: 
of Ex. 250. | 


Or if he delivers the goods of the deceaſed to creditors or Jegatees 


ms de Ia ey, Tit. Admi- 


in ſatisſaction of their debts or legacies: or receives uy debt due to the 


deceaſcd, and gives a releaſe for the ſame; or releaſes any debt due 
to the deceaſed beſore it is paid ; or pays any debt due from the de- 
ceaſed, except 'it be with his own money. Noy's Max. 102. 5 Ce. 31, 
32. 33. 8 C05. 135. 9 Co. 39. Roll. Abr. 918. 

If leffee for years in reverſion dies inteſtate, and his wife aſſigns the 
term, and after takes ont adminiſtration, and aſſigns to another, the 
firſt aſſignment js void ; for upon ſuch term'no entry would be made, 
nor could there be gn executor de ſon tort thereof. Moor 26. 

But where ſuch termor dies inteſtate, and one enters and poſſeſſes 
himſelf thereof, he thereby -becoines executor de ſon tort, Style 406. 
432. 2 Med. 274. F & 
If an executrix makes à fraudulent gift of all her teſtator's goods, 
and yet continues the poſſeſſion thereof, and marries, and dies, and 
the huſband being poſſeſſed of part thereof pays legacies, he his charge- 


able as an executor 4e fon tort. Cro. Fliz. 405. 


mn | 
A Woman executrix adminiſters, and takes huſband, and they are 


If lefſee for years dies inteſtate, and one enters, he thereby becomes 
an executor A fon tort 4 and if he commits waſte, an action of waſte 
Ties againſt him; 3 L. 5. d {Bis 

If a woman after the death of her huſband takes more of her ap- 
is couvenfent, ſhe is executrix of her o wrong. Re! 


pa rel tha 


SL WH i {| 


aficr divorced dnia præcontractus, and the wiſe appeals from the ſen- 


* — 


in this time B. who was bound TERS of one hundred erz to 
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| of conveying," xe. perſonal Eſtates, 


cence, and pending this appeal the huſband adminiſters the goods, and 
the wife dies, the appeal not being determined, and the adauniſtration 
of the goods is granted to another; whether the huſband may be 
charged as executor of his own. wrong for the ſaid adminiſtration, = 


bitatur. Roll. Ar. 918. . 


8 


3 


An executor de ſon tort cannot retain to ſatisfy his own debt, yet up- The power 
on pl-ne adm niſtraxit he may give in evidence payment of juſt debts, of an execu- 


and though in an action brought by the rightful executor or admini- = 


ſtrator he cannot plead payment of debts, c. to the value, yet upon 
the general iſſue pleaded, ſuch payments ſhall be recouped in damages. 

Carb. 103, 104. N ot en: | 
A. makes a will, and J. S. executor thereof; and after makes a lat- 
ter will, and thereof makes J. D. executor, and dies; and after J. &. 
proves the firſt will in the Prerogative Court, and there this is allow+ 
ed, decreed and publiſhed for a will: and after J. S. adminiſters the 
s of the teſtator, by force of this, ſor half a year aſter ; and with- 


the teſtator, pays the money to J. S. he not having knowledge of any 
other laſt will, and thereupon. J. S. gives a releaſe, and after the pro- 
bate of the firſt will is repealed, and the will itſelf diſannulled, and 


the laſt will proved, & this payment made and releaſe is no bar of an ® But fee 
action upon the ſaid obligation by F. D. the laſt aud true executor, be- Plow. Com. 
cauſe it does not lie in the power of the Ordinary to make another ex- 282. d Fitz, 


ecutor than he who is made executor by the teſtator himſelf ; and — 6+ 3 


though it be miſchievous to hin» who-pays the money, and the execu- * 


tor who proved the will before he knew of the laſt will ; yet the miſ- 
chief would be as great on the other part, ifthe Ordinary ſhould have 
wer to make another executor than he who 1s the true ' executor 


made by the teſtator, and he ſhould have power to diſpoſe of the ef- 


rate of the teſtator. Adjudged, upon the advice of all the Judges, M. 


16 Car. 2. B. R. Graves and Weigham ; for the Ordinary has no power 


to grant adminiſtration, or to give any other power to diſpoſe of the 


eſtate of the teſtator, where he had made an executor, ' Roll. Abr, 
919. | | 1 1 
if an executor de ſon tort. poſſeſſes himſelf of goods of an inteſtate, 


and ſells them, and after takes out adminiſtration, this ſale is good by 
relation. Moor 126. Nel „ a 
An inteſtate's widow took his goods into her hands, and by the di- 


inteſtate's goods amounted to. An action was afterwards brought 
againſt the wife as executor de /on tort, who pleaded plene adminiſira- 


vit, and ſhewed the ſpecial matter in evidence; upon which it was 


rection of his ſon ſold them, and the ſon after took out adminiſtration, . 
and paid the juſt debts of the inteſtate upon ſpecialties, as ſar as all the 


adjudged that ſhe ſhould not be charged, but that the plaintiff ſhould 


| bebarred ; for this action being brought after the adminiſtration com- 


mitted, and whew' ſhe was chargeable for thoſe goods to the admini- 
ſtrator, and when the adminiſtrator had ſully fſatisfied-in paying the 
debts of the inteſtate as far as all the goods of the inteſtate amounted 
unto, it is not reaſon ſhe ſhould be charged againſt the plaintiff for 
then ſhe ſhould be double charged, vis. to the adminiſtrator, and alſo 
to the creditors ; alſo it is not reaſon that more ſhould be ſatisfied out 
of the goods of the inteſtate unto the. creditors than the goods of the in- 

Cc 3 a teſtate 


"Of the difrem Mam 
teſtate amounted unto, and ſo much being ſatisfied by the adminiſtra. 
tor, they ſhoul4 not have more; but if the action had been bro bt 
againſt her before the adminiſtrator had fully adminiſtered all 2 
peradventure it might have been otherwiſe ; for ſhe having gained 
goods into her hands, is chargeable ſor them as executor 85 fon fert 
demeſne, until ſhe gives ſatisſaction for them to the true adminiſtri. 
tor, or ſhe herſelf ſatisfy for the true debts to 'thz, value; whereupon 
it was adjudged for the defendant. Crs. Car. 88, 89g. ⁴ mn 

An executor of his own wrong ſhall be bound to pay legacies as well 
as executors of right. 7 bs er 

If a woman executrix takes huſband who waſtes the goods, and the 
wife dies, by the common law there is no remedy againſt rhe huſband, 
but in this caſe by the eccleſiaſtical law the huſband ſhall be puniſhed 
and compelled to make execution. . 
And if an executor waſtes the goods. and dies, his executor ſhall 
not be charged for them; for a&#io fer ſonalis moritur cum perſona, Rall p 
Abr. 919, 920. Not even in the caſe of the Tag 2 Lev.-110. Vu. 
292. Sed vide Stat. 30 Car. 2. c. 7. C48 5W. GM poſt. al 

If an executor of his own wrong waſtes the goods, and dies, his er. c| 
ecutor ſhall not be charged. Roll. Ar. — | 

If an executor durante minore &/ate waſtes the goods, after the age 
of the infant, he ſhall be charged upon the ſpecial matter, and not u 
an executor of his own wrong, becauſe he had a lawful authority o 
that time, YVoy 86. | | 
Although an executor de ſon tort is not chargeable to creditors fur- ſy 

ther than he has received, yet for his tortious intermeddling the right 
ful executor may have an action againſt him, and ſhall recover di- 
mages, though not according to the value of the goods, becauſe wha 
he has lawfully paid ſhall be recouped. Skin. 274. Carth, 10 F 
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my os 
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Vent. 249. | 

So that if a man dies inteſtate, and a ſtranger takes the inteſtate; 
goods, and uſes or ſells them, he is an executor of bis own wrong, 21 WW 
mult be ſued as executor ; for no one can be an adminiſtrator of hi be 


own wrong, no action lying againſt an adminiſtrator by common las 
50 33 82, 83. Vide Stat 31 Fd. 3. c. 11. ede 
Baut if there is a legal executor who has proved the will, or if a le. 
gal adminiſtration is granted before the ſtranger intermeddled,: 5 
ranger canno be an executor of his own wrong, but is a treſpaſſ 
7 the executor, c. becauſe the rightful executor may be chat. 
ed, and the goods taken by a ſtranger ont of his poſſeſſion are aſſets 1 
his hands: yet though there be an executor or adminiſtrator, if the 
ſtranger takes the goods, cl-iming to be executor, pays and recent 
debrs, ©. he may be charged as executor of his own wrong by ſuc | 
expreſs adminiſtration z but all lawful acts which he doth as exec: 1 
of his own wrong are good, and he muſt anſwer only as far as he a to | 
50. 33, 34- | | 2 
An executor of his own wrong cannot retain for his own debt again! Wl 
another creditor, becauſe then the creditors would ſtrive among! n.; 
themſelves to ſeiſe the goods of the teſtator. 5 C. 9. 
By the Rat. 4 5 Fir c. 3. if one obtained goods or debts of an i- Wl - 
teltate, or any releaſe or diſcharge of any debt or duty to him belong: 
ing, by procuring by fraud adminiſtration to be granted to a * 


2 % 9 * 07 4, 4 
n 9 4% P 
Ry LOS. oe ed os . OY 
A * 
A, We * 


r 
r 
N 23 

4 * 9 


- * 
e , p 1 e I 
£4 3s 88 LS. * oF 
r 1 : | 
Sako Fw. rg 2 
Ye * 7 hs 7 * bh 7 1 
* 5 1 ; Aj "3 
2 * 
. * 
% 


9 


1 


of corveying, &c. perſonal n. ¼ 53% 


1 


of mean eſtate, and without. valuable conſjderation from him, taking 


ſuch grant and releaſe, he ſhall be cbargeable as executor of his o Qn 


wrong ſo far as the value of the goods or debts ſo obtained or releaſed” 


hall amount unto, but may deduQ money owing to him from the inteſ- 


tate, and other payments by him made, which lawful executors or ad- 
miniſtrators ought to have made. | FR Tres 
And by ſtat. 30 Car. 2. c. 7. reciting, That the executors and admi- 
niſtators of ſuch 22 who had poſſeſled themſelves of conſiderable 
perſonal eſtates of other dead perſons, and converted the ſame to their 
own uſe, had no remedy by the rules of the common law to pay the 
debts of thoſe perſons whoſe eſtate had been converted by their teſtator 
or inteſtate, which had been found very miſchievous, and many cre- 
ditors defeated of their juſt debts, although their debtors le't behind 
them ſufficient to ſatisfy the ſame, with a great overplus, it is enacted. 
That all and every.the executors and adminiſtrators of any perſon or 
perſons, who as executor or executors in his or their own wrong, or 
adminiſtrators, ſhall waſte or convert any goods, chattels, eſtate or 


aſſets of any perſon deceaſed, to their own uſe, ſhall be liable and 


chargeable in the ſame manner as their teſtator or inteſtate would have 
been if they had been living. | * 1} 
And by the ſtat. 4 & 5 V. & M. c. 14. reciting, That foraſmuch as 

it had been a doubt whether the ſaid a& extended to any executor or. 
executors, adminiſtrator or adminiſtrators of any executor or admini- 
ſrrator of right, who for want of privity in law were not before an- 
{werable, nor could be ſued for the debts due from or by the firſt teſta- 
tor or inteſtate, notwithſtanding that ſuch executors or adminiſtrators 
had waſted the goods and eſtate of the firſt teſtator or inteſtate, or 
onverted the ſame to his or their own uſe ; for remedy whereof, it is 

nated, That all and every the executor and executors, adminiſtrator 

or adminiſtrators of ſuch executor or adminiſtrator of right, who ſhall 
waſte or @nvert to his own uſe, goods, chattels or eſtate of his teſ- 
tator or inteſtate, ſhall from henceforth be liable and chargeable in the 


been. 9 


5th. Of acquiring the Property in Perſonal 
Eſtates by Means of Forfeitures and 
Loſſes in criminal Caſes. 

F the owner of goods and chattels be outlawed, indicted * FAR 

or felony, or either confeſs it, or be found guilty of it, or refuſe 


to be tried by Peers or Jury, or be atrainted by judgment, or fly for 
elony; although he be not guilty, or ſuffer the ex/gent io go out” 


ſame manner as his or their teſtator or inteſtate ſhould or might have 


4 
22 — 


e » 


; WF +g2'nſt him; although he be not outlawed, or if he goes over the ſeas 


without licence; all the goods he had at the judgment he forfeits to 
the crown, except ſome Lord by charter can claim them: for in theſe 
caſes preſcription will not ſerve, except it be ſo ancient that it has 
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been allowed, before the Juſtices in Eyre in their circuits, or D. 


n in pres time. Bac. L. T ken Uh, e 
PFugitives goods. Though waif is generally ſpoken of goods ſtol 
et if a 1 0 purſued wh hue os yo as a felon, and he flies = 
22 his own goods, theſe will be forfeited as goods ſtolen; but not 
till it be found before the coroner, or otherwiſe of record, that he fled 


for the felony, 2 Hawk. 450. 5 Ce. 109. 
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6h. Of acquiring the Property in perſonal 
Eſtates by Means of Forfeitures and 
Loſſes in civil Caſes, 7 


By Sale m a Market-overt and Bankruptcy, 


Y ſale in a market-overt the property in goods that are ſtolen 
is ſometimes diveſted and altered. And the property in goods 
may alſo be altered by bankruptcy. | | 


By the King's Prerogative, or by his Grant, or by Ne- 


Firſt Of Treaſure-Trove, 


Freaſure · TREASURE-TROVE, (Treaſure found) is treaſure found 9 In the 
trove What. earth, not lying upon the earth nor hid in the ſea, which Wr want of 
a true owner belongs to the King, or to the lord of the liberty by ſye- 
cia] grant or preſcription ; but if the owner can be found, he ſhall have 
It. 

The civil law gives it to the finder; but the law of England gives it 
to the King by his prerogative, or to ſome other claiming under him. 
Brad. lib. 3.. 3 Infl. 132. Kitch. 80. © | 552 
Nothing is ſaid to be a treaſure-trove but gold and filver ; and it i 
every ſubjeRs part, as ſoon as he has ſound any treaſure in the earth, 
to acquaint the coroners of the county, Cc. therewith. The concea!- 
ing it is puniſhable with fine and impriſonment. Britton, c. 17. f. 97 

g. P. C 25. | | | 


Secondly, Of Waifs. 


Waif, what, The acquiſition of property in goods may be by means of a thing 
ſorſeited by waiving it. | 

Awaif is a thing which is ſtolen, and leſt behind or waived by the 
thief in his flight, bpon being purſued, for fear he ſhould be appre- 


Upon 


hended. 
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pon which account it is forfeited to the King, or to the lord of the To on 
manor, where he has a right to it by cuſtom or charter. forfeited. q 

But if the felon be indifted, adjudged or found gwilty, or outlawed, Reftitution -_ + 
at the ſuit of the owner of the thing waived, he ſhall have reſtitution in wharcaſes 
of the ſame. Bac. L. Trad 158. „„ 2s, * 

The law makes a forfeiture of goods waived, as a puniſhment to the Why the | * 
owner of the goods for not bringing the felon to * ice: but if the Raben a 
thief had not the goods in his poſſeſſion when he fled, * 


there is no for- {4 

ſeiture. And if he ſteals the goods and hides them, and afterwards * 

flies, they are not forfeited ; ſo where he leaves ſtolen goods any where os 

with an intent to fetch them at another time, they are not waived; and 

in theſe caſes the owner may take his * where he finds them, with- 

out freſh ſuit, Ic. Cro, El. 694, 5 Co. 109. Mor 785. 3 
If a felon in purſuit waives the goods, or having them in his cuſ- Who ny 

rody, and thinking that purſuit was made, for his own eaſe and more ſeize waits. 

ſpeedy flight, flies away and leaves the goods behind him; then te $ 
ng 2 


er officer or the bailiff of the lord of the manor, within whoſe ju- 
riſdiction they are left, who has the franchiſe of alf, may ſeizethe 
goods to the King or lord's uſe, and keep them; except the owner 
makes freſh purſuit after the felon, and ſuch an appeal of rob 

within a year and a day, or gives evidence againſt him, whereby he is 
attainted. c, in whieh caſe. the owner ſhall have reſtitution of his | 
goods ſo ſtolen and. waived. Stat. 21 H. 8. c. 11. 5 Co. 1099, | +Y 


; Thirdly, Of Strays. 5 | = 4 


Pro in live cattle may be got by their ſtraying, which acquiſi- 
tion u by a in law, and by the King's prerogative, or by his — or 
preſcription. | £4.55 * 

An eftray (extrahura, from the old French word eftrayeur) is any 23 
beaſt (which is not the King's) that is not wild, or ſwans (but no other 
ſowls) found in any ground or lordſhip, the owner thereof being un- 
known. ; 
In which caſe the party or lord into whoſe ground or manor the Proclamati- 
eſtrayer came may ſeize it, and put a wythe about its neck, and then ® 
have it cried and proclaimed according to law in the two next market- 
towns, on two market days, in which proclamation it ſhould be ſhewn 
whether the eſtray be a horſe, ſheep, tc. the marks, and by whom 
ſeiſed, fo that the owner may know where to reſort for his cattle : af. 9 
ter which if it is not claimed by the owner within a year and a day, JF 
the property thereof is in the lord of the liberty or manor, if he has all | 
trays by cuſtom or charter, or elſe it is in the King. Brit c. 17. „. - 
96. Gedb. 151. Bac. L. Tradts, 158, 150. Lord Bacon ſays, it muſt 
be cried in three markets adjoining. In V. Bend. 19. pl. 25. it is ſaid, 
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in three markets adjoining on three ſeveral days. Sed guere, Finch 


ſays, at the market in #4vo ſeveral towns next adjoining. And Brit. ur ; | 
p ſupra ſays two. : g a 9 
a If the beaſt ſtrays to another lordſhip within the year aſter it has Of e. 


been an eftray, the firſt lord cannot retake it; ſor until the year and ig. 
day be paſt, and proclamation made as aforeſaid, he has no property, 
and 


years 


2 4. ea Jo 
- * . * 
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and therefore the poſſeſſion of the ſecond lord is good againſt hin, 

Finch, 177. = Te | | 
If there be no proclamation made, the owner may take his cattle at 

any time. 

| after the ſeizure and proclamation, if the owner claims it With. 

in a year and a day, he may have it again, but he muſt pay the Jord 

of the manor for keeping it; for till then he may juſtify detaining it, 


F. Abr. 879. | 

4 An owner may ſeize an eſtray without telling the marks or provi 
I the property (which may be done at the trial if conteſted,) and ten. 
7 dering amends generally is good in this caſe, without ſhewing the par. 


ticular ſum : becauſe the owner of the. eſtray is no wrong-doer, and 
knows not how iong it has been in the lord's poſſeſſion, Ac. which make; 
it different from treſpaſs, where a certain ſum muſt be tendered, ; 
Salk. 686. Es OT 
"Efirays bow A beaſt eſtray may not be uſed in any manner within a year and 
. whe ad. day, except in caſe of neceſſity ; as to milk a cow or the like; but not 
| to ride or work a horſe, c. Roll, Abr. 673. 879. Cro, Jac, 148. 


Fourth-ly, Of Wreck. | 


Property in goods, ©. may be acquired by their being wreck, Thi; 
manner of — 15r36 is alſo by act in law, and by the King's preroge- 
7 tive or his grant, or by preſcription 
" Wreek, Wreck, is a ſhip which the ſea caſts upon the coaſt within ſome cour- 
what. . try, having no living creature, man, dog, cat. fc. on board, where. 
by the owner may be known; or ſuch goods as after a ſhipwreck ar: 
fo caſt upon the coaſt. 2 nfl. 167. Stat. Weſtm. I. c. 4. 5 Co. 106, 
Nothing is wreck ſo long as it remains at ſea in the juriſdiQion of the 
| Admiralty. 2 nfl. 167. | 
Wat is not By „lat. Weſt. 1. or 3 Ed. 1. c. 4. where a man, dur, or cat, eſcape 
wreck, &c, alive out of a ſhip, whereby the owner of the g _ be known, 
neither the veſſel nor àny thing therein ſhall be adjudged wreck, but 
the ſame ſhall kept a year and a day by the ſheriff, coroner, or King; 
Bailiff, &c. and be reftored to the owner, if he claims within that time. 
This ſta ute is but declaratory of the common law, and theſe words 
man, dog, or cat, are only put for examples; beſides theſe two kinds 
of beaſts, all other beaſts, fowls and living things are underſtood, 
. the ownerſhip or property of the goods may be known. 2 
. 167, 168. | $ 
The — and day ſhall be acconnted from the ſeizure made as wreck; 
yet if the goods be hana peritura, the ſheriff may ſeli them within the 
year, ſa as he diſpoſes of them to the beſt advantage, and accounts 
3 for them, &c. 2 inſt 167. 5 Cy. 106. | 
| Although the ſaid ſtatute ſpeaks only of «wreck, yet it extends to 
fotjam, qetſam and lacan. 2 Inft. 167. * 
Fiotſom, Fle.ſiun, is when a ſhip is ſunk or caſt away, and the goods are float- 
2 ing upon the ſea. 5 Co. 106. 
ts Jr. is where any _ is caſt out of the ſhip when in danger ol 
| wreck, and the ſhip notwithſtanding periſhes, and the thing is drove 
on ſhore. Lex. Mer cat. 149. 5 Co. 106. z? | 
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| of corveying, Bc. perſonal Eftates. 


| Lagan, is when heavy goods are thrown over-board when in danger 
of ſhipwreck, which fink to the bottom of the ſea, Lex Alercat. 149. 


and having a buoy to them, the owners may know where to find them, 


Ce, 106. But theſe are not to be deemed wreck till they are caſt up- 
on the land by the ſea. | 


The King ſhall have forſam, jerſam and lagan, when the ſhip is loſt, 


and the owners of the goods are not known ; but not otherwiſe. F. N. 


B. 13. | | | 
But ſo long as goods are /agan they belong to the Lord Admiral; but 
if they are caſt away upon the land they are then wreck. 5 Co. 106. 


Yet any perſon may have florſam, jelſam or lagan,, by the King's 


nt, as well as the Lord Admiral, Cc. Lex Mercat. 149. 
Where a ſhip is ready to fink, and all the men therein for the pre- 


ſervation of their lives quit the ſhip, and afterwards ſhe periſhes, if 
any of the men are ſaved and come to land, the goods are not loſt, 2 2 


In, 167. kerak i 
A ſhip at ſea being-purſued by enemies, the men for ſafety of their 
lives forſook the ſhip, and the enemies took it, ſpoiled the tackle and 
goods, and turned her a-drift, and ſhe was caſt on the land, where the 
men arrived; this was adjũdged to be no wreck. 2 fl. 167. 
See flat. 12 Ann. ſefſ. c. 18. 4 Geo. 1.c.12 and 7 Geo, 2. c. 15. as to 
the ſalvage of ſhips, | | 7 
Wreck belongs to the King by his prerogative, or to a ſubject by his 
grant, or by preſcription. 2 Inſb. 168, a woes 7 | 
If a man has a grant of wreck, and a ſtranger takes it away before 
ſeiſure, he may bring an action of treſpaſs, c. and beſore they are 
ſeiſed there is no property gained to — it felony. Haul. P. C. 94. 
And if goods w * ſeiſed by perſons having no authority, the 
owner may have his action againſt them; or if the wrong-doers are 
unknown he may have commiſſion to inquire, tc. 2 ia 7. HA 
Wrecked goods are not liable to cuſtoms. Ld. Raym. 818. cor. 
Grant of wreck to the Lord Admiral, as appertaining to his office, 
will not paſs wreck belonging to the King's manor by preſcription. 
14. Rays. 473. Em ps 


Fifthly, Of Deodands. | 
ay * goods Cc. may be acquired by means of a deodand. , 


To whom 
wreck be- 


longs. © 


dandum) is a thing given as it were to God, where a Deodand, 
man comes to a violent death by miſchance, cauſed by any moveable what. 


thin inanimate or animate, without the ſault of himſelf or any other 
perion, in any county in England, but not upon the ſea or ſalt water. 


The original of deodands is ſaid to come from the notion of purga- Original of | A 


tory ; for when a perſon came to a ſudden and untimely death, with- deodands. 


out having time to be fbrieved by a prieſt, and to have the extreme 
unction adminiſtered to him, the thing which had been the occaſion of 
his death became deodand ; that is, was given to the church, to be diſ- 
tributed in charity, and to pray for the ſoul of ſuch deceaſed perſon 
out of purgatory. Lill. Reg. 443. LY. 

The acquiſition of property by means of deodand is by a mixt act, i. 
e. by operation of the law concurring with the act of the party, Hales 


| O the different Means | 
Anal. f 28 f. 72. but not with the default of the party, for that waua 


* 


To whom be felo de ſe. * 
deodands are Which thing and every thing moving with it is forfeited to the King 
forfeired. or grantee of the crown, if he dies within a year and a day after. 
| Whatthing Omnia que movent ad mortem ſunt deadanda. Bract. lib. 3. trad. z, 
- are deo- e 5. 5 Co. 110. 2 Inſt 57 * hk 
cm But it has been obſerved, that at this day if a man be killed by th, 
wheel of a cart drawn by horſes, the jury find that only deodand which 
was the immediate caufe of his death, vis. the wheel. Nelſ. Ar, 
635. But Qu, If the wheel, cart and horſes are not forfeited. 
lf a man riding over the river is thrown bff his horſe by violence « 
the water, and drowned, his horſe is not a deodand, for the death wu 
cauſed per curſum aque. 2 Co. 483. 
Where one within the age of diſcretion (i. e. under fourteen year; 
old) falls from a cart, horſe, Cc. they are not deodand; but if 
horſe ſtrikes and kills ſuch a perſon, it is deodand. 3 Inf. 57. 
And if a perſon is accidentally wounded by. a cart, horſe, &c. and 
dies within a year and a day after, what did it is deodand. 
So that if a forſe ſtrikes a man, and afterwards the owner ſells the 
horſe and then the party that was ſtricken dies of the ftroke, the 
horſe, notwithftanding the ſale, ſhall be forfeited as deodand. Fhnud, 
260. 5 Co. 110. 2 N 
If a man falls out of a veſſel in freſh water, the veſſel is a deodand ; 
but not if he falls out of a veſſel in falt water, though the arm of the 
ſea is in the body of the county; becauſe perſons at ſea are continu 
ally expoſed to fuch accidents. Wood's Inj. B. 2, c. 2. p. 212. 
hings fixed to the freehold cannot be debdands, as the wheel of: 
mill, a bel hanging in a ſteeple, c. unleſs ſevered from the freehold 
| before the accident happened. 2 Inf. 281. Sid. 204. | 
If A kills a man with B's ſword, the ſword is a deodand. Ward 
3. 2. c. 2. p. 212. 2? | 
The goods and chattels of felo de ſe were deodands. Lilly 443. 
When the The jury, who finds or preſents the death by ſuch miſadventure, 
forfeiture ac- ought alſo to find and appraiſe the deodand ; for the goows in thele 
— caſes are not forfeited till the matter is found of record, and there- 
fore cannot be claimed by preſcription. 5 Co, 110. Lit. 114. 4. Cl. 
2 Inſt. 28 1. | 5 N 
After the coroner's inquiſition, the ſheriff is anſwerable for the 
value where the deodand belongs to the king; and he may levy he 
ſame on the town, c. wherefore the inqueſt ought to find the valu: 
415 bert. — . by fale 
aribrtion . If the forſeiture is to the King, his almoner diſpoſes of it by ſal, 
A and diſtributes the money arg thereby to the — And if the 
g forfeiture be to the lord of the liberty, it ought ſo to be diſtributed. 


7th, G 
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"of conveying, &c. perſmal Eflates. 


1th. Of acquiring and conveying perſon- 
al Eftates by Gift. | 


GIFT is a transferring 2 in a thing from one to 
another without a valuable conſideration. For to transfer any 
thing upon a valuable conſideration, is a contract or ſale. a 
He who gives any thing is called the donor ; and he to whom it is 
iven is called the donee. | | 
By gift, the property of goods may be paſſed by word or eurits” 


" But a parol gift, without ſome act of delivery, will not alter the 
property. Vide 2 Stra. Rep. 955. | 
By the common law all chattels real or perſonal may be ted or 
given without deed, except in ſome ſpecial caſes ; and a free gift is | 
good without a conſideration, Perk. 57. Heb. 230. if not to defraud 
creditors. V:de Stat. 13 El. c. 5. | ; 
But by the ſtatute 29 Car. 2. c. 3. no leaſes, eſtates or intereſts, either 
of freehold, or terms of years, or any uncertain intereſt, not bein 
copyhold or cuſtomary intereſt, of, in, to or out of any meſſuages, ma- 
nors, lands, tenements or hereditaments, ſhall at any time be aſligned, 
granted or ſurrendered, unleſs it be by deed or note in writing, ſign- 
ed by the party ſo aſſigning, granting or ſurrendering the ſame, or 
their agents thereunto ly authorized by writing, or by act and 
operation of law, 
If a man makes a general gift of all his goods, without exception of 
apparel or other things of neceſſity, as —_— c. though it is by 
deed, this may reaſonably be ſuſpected to be fraudulent to deceive 
creditors, fc. and though there may be a true debt owning, &c. a 
gift of all one's goods in ſatisfaction of the debt, tc. is void againſt 
other creditors, 22 though good againſt the giver, his executors or 
adminiſtrators, or any man to whom afterwards he ſhall ſell or con- 
vey them ; for though it may be a gift upon a valuable conſideration, 
yet it may be done bona fide, as the ſtature of the 13 Elin. c. 5. re- 
quires. (Bac. L. Tracts 146. ' Show's Bac. 200, 261. 3 Co. 80, r. 
By which ſtatute, for avoiding and aboliſhing of feigned, covinous 
and fraudulent feoffments, gifts, grants, alienations, conveyances, bonds, 
ſuits, judgments and executions, as well of goods and chattels, c. 
contrived to delay, hinder or defraud creditors and others of their juſt 
and lawſul actions, ſuits, debrs, accounts, damages, penalties, for- 
ſeitures, heriots, mortuaries and reliefs, to the hindrance of the due 
courſe and execution of law and juſtice, 6c. it is enacted, That every 
feoffment, gift, c. of lands, Ec. goods and chartels, or of any leaſe, 
rent, common, or other profit or charge out of the ſame, by writing or 
otherwiſe, which ſhall be made to or for any intent or purpoſe before 
declared and exprefled, ſhall be deemed and taken (only as againſt 
that perſon or perſons, his or their heirs, ſucceſſors, executors, admi- 
niſtrators and aſſigns, and every of them, whoſe actions, ſuits, debts, 
Sc. by ſuch — and practices as aſoreſaid, are, ſhall or 


might 
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( the different Means 8 
might be in any wiſe diſturbed, hindered, delayed or defrauded)» 
be clearly and utterly void, fruſtrate, and of none effe.  - 
And 4 the parties to ſuch icigned, covinous or fraudulent feof. 
ment, gift, c. or being privy and knowing of the ſame, which- ſhall 
wittingly and — ut in ure, avow, maintain, juſtify or deſend 
the ſame, as true, ſimple, and done, had or made, bona fide upon 
ood conſideration ; or ſhall alien or aſſign any the lands, c. goods, 
ſes or other things before-mentioned, to him or them conveyed x; 
aforeſaid, or any part thereof. ſhall incur the penalty and forieiture 
of one year's value of the ſaid lands, tc. leaſes, rents, commons, or 
other profits, of or out of the ſame ; and the whole value of the faid 
goods and chattels, and alſo ſo much money as are or ſhall be con. 
tained in any ſuch covinous and feigned bond; one moiery to the 
King, and the other to the party aggrieved, to be recovered by adi 
Fc. and alſo being thereof lawſully convicted, ſhall ſuffer impriſon- 
ment for one half year, without bail or mainprize. Provided that 
* this act ſhall not extend to common recoveries; 
Nor to make void any eſtate or — by reaſon whereof 
, perſon ſhall uſe any voucher in a writ of formedon; - 
Nor to any ſtatute or intereſt in lands, &c. leaſes, rents, commons, 
profits, goods or chattels, had, made, conveyed or aſſured; which ef- 
tate or intereſt is or ſhall be upon good conſideration, and bona ful 
lawfully conveyed or aſſured to any perſon or perſons, or bodies po. 
litic or corporate, not having, at the time of ſuch conveyance or af. 
ſurance to them made, any manner of notice or knowledge of fuck 
covin, fraud or colluſion as aforeſaid. wh. | 
Upon which ſtatute an information was brought againſt Twyne, in 
Paſ. 24 El. ( ö Co. 80.) in the Star-Chamber, for making and publiſh, 
ing a fraudulent gift of goods. The caſe was thus: Pierce was in- 
debted to Tewyne in four hundred pounds, and was alſo indebted to 
C. in two hundred pounds. C. brought an action of debt againt 
Pierce, and pending the writ, Prerce being poſſeſſed of goods and chat- 
tels, of the value of three hundred pounds, in ſecret made 
general deed of gift of all his goods and chattels, real and perſonal 
whatſoever to Tuyne, in ſatislaction of his debt; and notwith- 
ſtanding that, Pierce continued in poſſeſſion of the ſaid goods, and 
ſome of them he fold ; and he ſhore the ſheep, and marked 
them with his own mark; and afterwards C. had judgment againk 
Pierce, and had a fri facias directed to the Sheriff, who cane 
to execute it; but divers perſons, by command of Twyne, with force 
reſiſted the Sheriff, claiming them to be Txvyne's goods by ſorce of the 
faid gift ; and openly declared by the commandment of Twyne, that 
it was a good gift, and made on a good and lawful confideration ; and 
' Whether this giſt on the whole matter was fraudulent and of no effec 
dy the ſaid ſtatute, or not, was the queſtion. And it was reſolved to 
bea fraudulent gift within the ſaid ſtatute, for it had the figns and 
2 1 i ; b 2 = 
1. Becauſe the giſt is general, without exception of his apparel, r 
any thing of necelicy ; for it is — <5 Quod Ak erate 
in generalibus, 
, 2. The donor continued in poſſeſſion, and uſed them as his own ; 
and by reaſon thereof he traded-with others, and defrauded and de- 
4 ceived them, | 
2 | 3. Here 
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. It was made in ſecret, er dena claud ſunt ſemper ſuſpicioſa. 
4. It was made pending the writ. 


uſed them as his proper goods, and fraud is always apparelled 
and clad with a truſt, and a truſt is the cover of fraud. dart 
6. The deed fays, That the gift was made honeſtly, truly and bona 
fide ; et clauſula inconſuef ſemper inducunt ſuſpicionem. | 
And it was alfo reſolved, that notwithſtanding here was a true 
debt due to Troyne, and good conſideration of the gift, it was not 
within the proviſo of the ſaid ſtatute, whereby it is provided, that the 
act ſhall not extend to eſtates, &c. goods or chattels made on a good 
conſideratian and bona fide; for though it is on a true and good confi- 
deration, yet it is not Bona fide ; for no gift ſhall be deemed to be hone 
fade within the ſaid proviſo which is accompanied with any truſt : as iI 
2 man be indebred to five ſeveral perſons in the ſeveral ſums of twen 
unds, and has goods of the value of twenty pounds, and makes a rite 
of all his goods to one of them in ſatisſaction of his debts ; for by giv= 
ing all his goods, there ſeems to be a ſecret truſt and confidence that 
the donee ſhall deal favourably with the donor in reſpect of his po- 
verty, either to permit him, or ſome other for him, or tor his benefit 
or uſe, to have poſſeſſion of them, and is contented that he ſhall 
him his debt when he is able, this ſhall not be called bona fide within 
the ſaid proviſo ; and therefore when any gift ſhall be made in ſatis- 
ſaction of a debt, Jer-it be made, 1. in a public manner before neigh- 
bours, and not in deere for ſecrecy is a mark of fraud. 2. Let the 
goods and chattels be appraiſed by good people to the very value, and 
the gift made in particular in ſaticfaction of the debt. 3. Preſently 
| after the | rg the dohee take poſſeſſion of them, for the continuance 
of the poſſeſſion in the donor is a ſign of a truſt, but the words of the 
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git made bona fide ; for there are two manners of gifts on a good con- 
ideration, viz, conſideration of nature or blood, and a valuable confi- 


ed io five ſeveral perſons in twenty pounds each, in conſideration of 
natural affection gives all his goods to his ſon or couſin, in that caſe, 
foraſmuch as others ſhould loſe their debts, £c. which are things of 
value, the intent of the act was, that the conſideration in ſuch cafe 
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others, ſhould be made on as high and good conſideration as the t 
rce which are thereby defeated ; and it is to be preſumed that the ſa 


and. it ſhou d be intended that it was made to defeat his creditors : and if 
et conſideration of nature or blood ſhould be a good conſideration with- 
| to in the ſaid proviſo, the ſtatute would ſerve Br lietle or nothing, and 


and zo creditor would be ſure of his debt. | | | 
| And every gift made bona fide, is either on a truſt between the parties, 
or or without any truſt. * J e 


. en gift bag rruſt . out of the ſaid proviſo ; for that which is 
e 


betwixt t onor and donee, called a truſt per nomen ſpecioſum, is in 


n; truth, as to all the ereditors, a fraud; ſor they are thereby defeated 


ra jy And 


de- ud defrauded of their true and due debts. 


* Here was a truſt between the parties, for the donor poſſeſſed all, 


proviſo, on 4 good conſideration, and bona fide, do not Extend to every 


deration. As to the firſt, in the caſe put beſore, if he who is indebt- 


ſhould be valuable; for equity requires, that ſuch gift which defedits 
the it he had not been indebted to others, would not have diſpoſſeſſed him- 
hat ſelf of all his goods, and ſubiect himſelf to his cradle ; and therefore 
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Hale's Anal. 5 27. p. 70. 


roll whereon the ſaid jud ment d entered: and no writ of fiert facio'd 
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ſuch writ, (without fee for doing the ſame) indorſe upon the back iber. 


And every truſt is either expreſſed or implied; än expteſs/truſt i, 
when in the gift, or upon the gift, the truſt by word or writing is ex- 

refled : a truſt implied is, when a man makes a gift without any cor. 
Eleration, or on a conſideration of nature or blood only. 

And when 2 man being greatly indebted to ſundry. perſons make 4 
gift to his ſon, or any of his blood, without confideration, but only df 
nature, the law intends a truſt between them, viz. that the dones 
would, ia conſideration of ſuch gift being voluntarily and freely made 
to him, and alſo in conſideration of nature, relieve his father or couſy, 
and not ſee him want who had made ſuch gift to him. 

But a valuable conſideration is a good conſideration within thi 
proviſo ; and a gift made bona fide, is a gift made without any 1 
either expreſſed or implied; by which it appears, that a gift made 9 
a good conſideration, if it be not alſo bona fide, is not within the proviſo, 
nor a gift made bona fide, if it be not on a good canfideration ; but it 
ought to be on a good conſideration, and bona fide. | 

f a deed of gift of goods and chattels be delivered to the donee, the 
goods and chattels are in the donee preſently, before notice or agree 
ment, (i. e. though he be abſent and knows nothing of it, nor has amuiſ 

agreed to it); but the donee may make refuſal in pais, and by that the 
property and intereſt will be diveſted, and ſuch diſagreement need 0 
to be in a court of record. 3 Co. 26, 27. 2 1 

Such gift is by act of the party, and the property veſts in the done 
till he * A gift may alſo be by act of a law, as when a wonn 
is married, all her goods and -chattels are given to her huſband by the 
marriage; or when one is made executor, the law gives all the good 

and chattels of the teſtator to the executor. 


nw 


8th. Of acquiring Goods, &c. by Judy: 


ment and Execution. 


CQUISITION of property by act in law; may be h 
judgment and execution thereupon, which in the caſe of the Ki 
extends as well to things in. action that have a certainty in them, as det; 
as to things in poſſeſſion : but in the caſe of a common perſon, only 1 
things in poſſeſhon ; which execution may be a fieri facias or an elegi. 


By ſtatute 29 Car. 2. c. 3. the day of ſigning any judgments in bi 
Majeſty's courts at Weltaiahter, -muſt be ſet — in & © margin of the 


other execution ſhall bind the pro of the goods againſt whom ſvc\ 
. writ of execution is ſued out, but from the time that ſuch writ ſhall i 
delivered to the Sheriff, Under- ſheriff or Coroners, to be executed: 40 
for the betier maniſeſtation of the ſaid time, the Sheriff, Under-fit 
Tiff and Coroners, their deputies and agents, ſhall, upon the receipt d 


_ day of the month cr year whereon he or they received de 
e. | 1 


\ jor is © . 
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gth. Of acquiring Goods, 8&c. by Legacy. 


x 0 dg 5 2. 1 14 ＋ N 
- * property in goods, c. may be acquired by legacy. 
„ 


4 Legacy, what; and Legatee, who. 


or more by teſtiment. In ſome caſes a bequeſt of lands, Ec. may be 
called a legacy. Terms ge Ia Ley, Verb: Legacy. 2 Inft. $1. 
A legatee or legatory, is he to whom the legacy is given. "ork 
And a refiduary legatee, is he to whom, alter the particular /egacies, 
all the reſt of the teſtators goods is given. rad 


By ſtatute 3 Fac. 1. c. 5. f 16. every married woman, being a popiſh 
N — (her Buben not being convicted) who ma. * 
form herſelf by the ſpace of one whole year next before the death of 
her huſband, ſhould be diſabled to be executrix or adminiſtratrix of 
her ſaid huſband, and to have or demand any part or portion of her ſaid 
late huſband's goods or chattels. | 

And by ſtatute 13 W. 8 6. § 6. 1 Geo, 1. c. 13. every perſon 
hat executes any office, & e a 
ſcribe the oath of abjuration of the pretender, and allegiance to the 

ing, Ec. mentioned in the ſaid ſtatute, ſhall be incapable of any le- 
zacy or deed of gift, &c. | 


N > 


rtificers in wool, iron, ſteel, braſs or other metal, clock-maker, 


M atch-maker, or other artificer of Great-Britain, ſhall go out of the 
iv PS 1" g's dominions to-exerciſe or teach the ſaid trades to He, z and 
„f any of the King's ſubjects in any foreign country, exerciſing any of 


after warnin 22 by the Ambaſſador, c. of Great - Britain, and 


from thencefo 


pable of taking any legacy, &c. and thall forfeit his goods, c. 
To whom Legacies are to be paid. 


A legacy of one hundred pounds was deviſed to an infant of about 
ten years of age; the execytor paid this legacy to the father, and took 
his receipt for it ; when the inlet came of age, the father told him 
he had ſuch a legacy of his in his hands, but could not pay it immedi- 
ately ; but however would not have him trouble the executor about 
it, for that he would give it him: upon this the ſon reſted ſatisfied for 


Vol. III.—- Paar Il. 


I ho are incapable of taking by Legacy, or of being Legatees, 


about fourteen or fiſteen years, and he and his father carried on a joint 
Dd trade 


A legacy b. « particular bequeſt or gift of goods and chattels'to ole 


c. and negleQs or refuſes to take and ſub- | 


And by ſtatute 5 Geo. 1. c. 29, if any of the King's ons being 


he ſaid trades, ſhall not return into this kingdom within fix months 


inhabit within this realm, ſuch perſon ſhall be inca- 
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Of the different Means 


trade together, and then became bankrupts; and upon a commiſſion 
taken out againſt the ſon, this legacy of one hundred pounds wa; afign. 


ed. amongſt other things, for che benefit of his creditors ; and plain- 


tiff the aſſignee of the commiſſion, brought this bill againſt the executor 
to have an account and payment of the legacy. And for thedefendant iwas 
inſiſted, that this would be an extreme hardſhip on himif he ſhould be ob- 
liged to pay it over again; that he had already fairly and honeſtly paid 
it to the father whilſt he was in good circumſtances, and if application 
had been made ſooner, he mighthave had his recompence over againſt the 
father ; that the father was by nature guardian to his children, and ſuch 


payments to him have formerly been a lowed good, though now indeed 


this court has thought fit to extend their care farther for ſuch children, 
and diſallowed ſuch payments; but the circumſtances of this caſe were 
ſuch, that the defendant, it was 5 would not be anſwer able again 
for it. My Lord Chancellor ſaid, that if the father had not made his 
ſon ſuch promiſe of recompence, and the ſon had acquieſced all that 
rime, the caſe might have been more doubtful ; but this promiſe of 
the father drew him to forbear applying to the executor ſooner; and 
ſince his father had not nor could now make good his promiſe, being a 
bankrupt likewiſe, the reaſon of the ſon's forbearance was at an end; 
and he thought the rule of this court, in not ſuffering parents to re. 
ceive their childrens legacies, was founded on very good reaſon; and 
therefore, leſt this caſe might hereafter be cited as a precedent, when 
the circumſtances attending it were forgotten, and to diſcountenance 
and deter others from paying ſuch legacies to the parents, (though he 
did not deny the hardſhips of this particular caſe) he decreed againſt 
the executor ;- which was affirmed on a re-hearing. Abr. Ca, Eg. zoo, 
ol. | 
. A. B deviſed one hundred pounds to P.'s wife, to be paid within fir 
months after teſtator's death: the executor paid the ſame to the wife, 
and had her receipt for it ; but it was decreed, that the executor ſhould 


pay it over again to the huſband, with intereſt, Vern. 261. 


At what Time Legacies are to be paid. 


A. by will gives a legacy to B. at twenty-one, and if he died before 
twenty-one, then to the plaintiff, B. dies before twenty-one, and the 


only queſtion was, whether the plaintift was entitled to the legacy pre- 


ſently, or muſt wait till B. if he had lived, would have been twenty- 
one? and on time taken to conſider of it, my Lord Chancellor was of 
opinion, that the plaimiff was entitled to the legacy preſently ; but 
where a legacy is given to one, to be paid at twenty-one, ſo as to be an 
intereſt veſted in him preſently, though not payable till twenty- one; if 
the party dies before that age, his executors or adminiſtrators ſhall not 
have it till the legatee, if he had lived, would have been twenty-one 


years of age. Mr. Ca. Fg. 299, 300. | 


If a legacy is given to a child, payable at twenty-one, and the cbild 
dies before, though his adminiſtrator ſhall have the legacy, yet he muſt 


wit for it till ſuch time as the child, if he had lived, would have 


come to twenty-one, 2 Fern. 199. a 
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hut if a legacy is deviſed to J. S. to be paid at twenty- one years of 


age, and if he dies before, to go over to A. and B. and J. S. dies an 


infant, the legacy ſhall be paid preſently. 2 Vern. 283. 


If a legacy be given, payable at twenty-one, with intereſt FR the 


mean time, and the infant dies, his repreſentative may ſue for it im- 


mediately. Stra. 238. | . 
A legacy of five hundred pounds was given to the defendant's teſta- 


tor when he ſhould be twenty-four years old; the plaintiff being his 
ſiſter, and executrix to the teſtator that gave the legacy, paid the le- 


gatee two hundred and fifty pounds of it at twenty-one, to put him 
out into the world. and gave him a bond to pay him the other two hund- 
red and fifty pounds at a day certain, which was the very day he would 
attain his age of twenty - four years: he died before that age. To a 
bill to have the two hundred and fifty pounds repaid, and the bond 
delivered up, the defendant pleaded the payment, and the bond which 
was for payment at à certain day, and a duty thereby; and 


upon debate the plea was ordered to ſtand for an anſwer, the Lord 


Chancellor declaring it was fit to be heard on the merits, 2 Vern. 31. 


In what Order Legacies are to be paid. 


If the executors doubt that they ſhall not have enough to pay eve- 
ry legacy, they may pay which they liſt firſt ; but they may not ſell 
any * legacy whick they will to pay debts, or a leaſe of goods to 
pay a money legacy ; but they may ſell any legacy which they will to 
pay debts, if they have not enough beſides. Bac. L. Trac 163, 


Of refunding Legacies. 


A creditor ſhall make legatee refund, when aſſets become deficient, 
though there be no proviſion made for refunding. Vern. 94. 2 Vern. 
205 2 Vent. 360. ä 

So where A. being indebted to B. made C. his executor, and C. waſt- 
ed the eſtate, and Fed, having deviſed ſeveral legacies, and made D. 
executor, which legacies D. paid; and B. having exhibited a bill againſt 
D. the executor of C. for his debt due from the firſt teſtator, and 


againſt the legatees in the will of C. to compel them to refund their le- 


feier there not being ſufficient aſſets of the firſt teſtator ; and it was 
ecreed accordingly. Fern. 62. 

If an executor pays out the aſſets in legacies, and afterwards debts 
appear, of which he had no notice at the time of payment of the lega- 
cies, he by a bill in equity may compel the legatees to refund. Chan. 
Ca, 136. If he had been compelled by a decree in equity to pay the 
legacies, he may make the legatees refund. 2 Vern. 20g, | 

But if an executor voluntarily pays a legacy, or aſſents to the deviſe 
thereof, he cannot, either in favour of other legatees or creditors, 
compe]l the legatee to refund. Vern. go. 453. 460. 2 Vern. 205. 2 
Chan, Ca. g. 145. 2 Chan. Rep. 248. 

One legatee ſhall compel another to refund where the aſſets become 
deficient, though there be no provi made for refunding. Fern. 84 
| « t 
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| Hou the other legaeies fall ſhort, ot the legatee muſt have his n 
es 


But if the executor is ſolvent, and be voluntarily paid the legacy, the 
unſatisfied legatee may come upon him, and obhge him to pay it ou a 
his own purſe. Chan. Rep. 133. 2 Chan. Ca. 132. And thereſore ih 
executor is always to be made a party to the ſuit. Chan, Ca, 1 36, 20 
2 Vent, 360. 


Difference bel wen the Property and Uje king bequeathed. 


There was à difference where the — a thing was gives, 
and when only the u/e of it was given; for a man might give the E 
of his plate, fc. to one for life, remainder to another; but if 1, 
late was given for life, or an hour, a remainder to another wou 
E void, and the legatee may diſpoſe of it; but if he docs nat diſp ll 
of it, he in remainder ſhall have it. Ney Max, 31. 99, 100. by Bl 
now in equity a bequeſt of chattel perfonal for life, c. is conſtr BY 
to mean the ſame thing as a bequeſt of the uſe of it; for example, . 
by will deviſed all his goods in C*s houſe to G. for life, and after le 
deceaſe to the heir of Sir 7. D. upon which the queſtion was, Wi. 
ther he that was heir of Sir J. D. ſhould take theſe goods as deviſe 
und the ſaid goods go to his executors, although fuch heir died in h 
lifetime of G. or whether he that was heir of Sir J. D. at G.”; di 
ſhould have them ? Tt was urged, that theſe goods were only the fu. 
niture of the ſaid houſe, and guaf an heir-loom. But it was dec 
that they abſolutely veſted in the perſon of him that was heir of, 
J. D. at the time of his death. Vern. 35, 36. J 


Of abating Legacies. 


A ſpecific Tegatee is not to abate in proportion with other 

| where there is 1 pay the debis. a Vern, 111. | 

If A. by will deviſes to his wife all his perſonal eſtate at a place ai 

ed W. and deviſes to B. a legacy of five hundred pounds, and ſeri 

other legaeies, and aſſets prove deficient to pay the five hundred pou: We. 
and other legacies, yet the wife's legacy being a fpecific legacy, hw 

take place. a Fern. 683. 18 2 
If a man deyiſes a ſpecific legacy, and likewiſe other legaa 


eific legaey entire: but if a man deviſes ſeveral legacies, and one bu 
dred pounds to one, and fifty pounds to anather, oc. there, alth« Y. 
he direQs the legaey of one hundred pounds 16 be paid in the ba 
place; yet if the other legaties fall ſhort, then the legatee of lf 
— pounds muſt make à proportionable abatement of his leg 
Vern. zi. Chan. 2 Rep. 138. = 
J. & having four thouſand pounds ſecured to him by bond in f 
rame of A. and Jia ttuſt for himſelf, deviſed it to his daughter, ( 
married to the plaintiff) and made her veſiduary legatee ; and by 
ſame will deviſed a leaſe he had in farm to R. D. and there not # 
pearing aſſets at his death to pay his debts, this farm deviſed io E / 
was {fold for payment of debts : afterwards, by decree of this co; 


the ſour thoutand pounds was adjudged to be aſſets to pay debid 


— 
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was brought into- court; and there to remain for that purpoſe 3 the 
— — to have what ined of the four thouſand pounds 


deſendant R. D. oppoſed it, till he had firſt had fatisfaQton out of it 


debts The court held, that the deviſe of this fum of money was a 
ſpecific legacy, and therefore R. D. can have but a proportionable 
part of the value of his ſpecific legacy out of it. Abr. Ca. Eq 298. 


+ Legacies are recoverable ; and of an Executor's Aſſent 
N _ - to Legacies. fe 4 | 


Legacies are not recoverable at common law, but in Chancery or the 
ritual court. But if an execntor promiſes, that in conſideration of 
rbearance to ſus for bis legacy, he will pay the legacy at fuch a time, 
y virtue of that promiſe it becomes a debt, and may be recovered at 
ommon law. a : | 

The common law gives the executor time to conſider of the 
alue of the goods, and ſtate of the debts, that he may ſafely pay a le- 
acy without danger to his own goods. 

The legatee muſt have the aſſent or agreement of the executors, or 


— * "I — = — 


ee of them, for till then he may not enter or take his legacy, becauſe 
bc executor is to pay debts of record to the King, or by bill and bond 
11 aled, or arrears of rent, or ſervants or workmen's wages, before lega - 
e; but not debts of ſhop-books, nor bills unſealed, or contracts by 


-ords, ſor before them legacies are to be paid; and if one of the executors 
ſents to pay legacies before the debts Which ſhould be firft paid, he 
all pay 1 value thereof out of his own pocket, if there be not other- 
iſe ſufficient to pay the ſaid debts ; and this is the reaſon why no 
roperty can be transſerred to the legatee without the conſent of the 
xecutor, even if it is a ſpecific legacy, as a piece of plate, fc. it can- 
ot be taken without his aſſent ; for otherwiſe, by ſuch legacies, the 
ator might give all his goods away to defraud his creditors. Perk. 
570. Roll. 618. 8 Vin. 161, 162, Co. Lit. 111. a. 10 Co. 49. 
ac L. TraQs 163. 
Where a leaſe for years is deviſed, the executor's aſſent is nec L 
nd where a leaſe for years is bequeathed to one for life, or ſo many 
ars as one ſhall live, the remainder over, the aſſent to the firſt eſtate 
all be effectual to him in e 8 Co. 95, 96. 10 Co. 47. Ceo. 
7. 111. 4. 1 * ; | 
$ executor, except he chuſes to take it as legatee, for the law gives 
im his election. 10 Co. 47. 
When there are many executors, the aſſent of one is ſufficient to 
WW ansſer the property to the legatee z and one executor may take his 
aaey without the aſſent of his co-executors, for one may releaſe, &fc. 
ad if there is not ſufficient to pay debts, he only that aſſents ſhall 


" 


03, 


ſwer of his on proper goods. Perk, 5 572. Bac. I. Trafs 
Ddz An 


paid out of court to him, all debts being (as was ſaid) paid, and the 
for the value of the farm deviſed to him, and ſold for payment of 


Where reco- 
verable. 


Executor's 
conſent to a 
c 


7, 
where ne; 


ceſlary. 


ir the legsey bo given be the executor himſelf, it ſhall come to him - 
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An executor may aſſent before and after probate; an infant exe. 
tor before ſeventeen years of age cannot bind himſelf by his aſſent 
nor a ſeme- covert where ſhe is executrix, but her huſband's aſſent u 
that caſe is ſufficient. Cro. El. 719. 5 Co. 29. = 

An adminiſtrator durante minore ætate of an executor, cannot afſey BF 
to a legacy, unleſs there be aſſets to pay debts, c. 5 Co. 29. ö. 1 
Aﬀent im- An aſſent may be implied, as well as expreſs ; for if a horſe is, 
plied or ex- queathed, aud one offers to buy him of the executor himſelf, who d. 

reQs him to go to the 7 to buy bim, or if the executor himk 
offers the legatee money for him, c. this is an implied aſſent, and ſy, 
ficient ; for if the executor once declares his affent to the le acy, the 
legatee may take jt, though the executor revokes his aſſent — Y 
becauſe by the aſſent the property was veſted in the legatee. , , 
28 Plowd. 543, 544 | r 1 

The executors aſſent is not needſul in a deviſe of lands by one ſeic BY 
in ſee - ſimple, if he deviſes the ſame in fee, in tail, for life, or yen 1 
Co. Lit, 111. 2, | 4A 


Ademption of a Legacy, | 


A. deviſed to his — ms two hundred pounds and alſo his b 
hold goods, if ſhe ſhould not be married in his lifetime; but bln 
he died he gave with his daughter in marriage above two hund ll 

pounds and died, not having revoked nor altered his will; and th 4 
court held, that the legacy was extinguiſhed by the portion. 2 /nþ li 


114. 43 
| The defendant's late huſband inter alia deviſeth as followeth, / zh ll 
. and deviſe to A. my good and only uncle, the ſum 7 five hundred foul £3 
that is to ſay, that bond and judgment he gave me for four hundred pon, 
and one hundred pounds in money; and makes the defendant his era 
trix, and deſires her to be kind and aſſiſting to his uncle, that he mig. 
live as became a gentleman : the uncle ſome time after ſold an et 
and with the money paid off three hundred and twenty pounds u 
took up the bond, and had the judgment vacated, and gave a new b 
for the remaining eighty pounds; and ſome time after the teſtator ddl 
and the uncle having notice of this will, brought his bill for this le 
of five hundred pounds. The defendant infiſted that this was a x 1 
cific legacy of that particular bond and judgment, and they beg 
cancelled and altered beſore the teſtator's death, was an ademption off 
the legacy as to ſo much; an@deſides, the urged that this paymem ail 
the three hundred and fiſty pounds amounted to à releaſe of ſo nu 
of the legacy, and therefore the plaintiff would have no right bu 
the remaining one hundred pounds. On the other fide it was invite 
that the diverfity is where the money is voluntarily paid in by 
rſon who owes it, and where the teſtator ſues for and recovers" : 
1 firſt caſe the legacy continues ſtill good, becauſe the mo ; » 
comes only home to the perſona] eſtate ; but in the other caſe the 9p. 
tator by ſuing for it, ſhews that he intended to make it his own, ""M 
therefore would not leave it to the legatee to recover, and the jul 
of the uncle ought not to prevent the affection of the nephew; ad 
alteration of his intention appeared. My Lord Keeper was clear "8 
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the ſame opinion ; and decreed the eighty pounds bond to be deliver- 
d up, . the reſidue of the legacy to be paid. Abr. Ca. Eg. 302. 
I . Fa | 
6 Legacy to a child diſcharged by a proviſion ſubſequent to the will. 
Stra. 235. r G a 
0. 9 will deviſed thus: Item, I gize and bequeath to my grand- 
daughter Mary Ford, the plaintiff, the ſum of forty pounds, being part of 
a debt due and owing to me for rent from G. M. ſbe allowing what charges 
ball be expended in getting in the /ame. Item, I give and bequeath unto 
my grandſons A. and B. the reſt and reſidue of what is due and owing to 
me from the ſaid G. M. which is about forty poun.!s more, to be equally di- 
vided between them, they ollowing charges as aforeſaid. Aſter the teſta- 
tor received the whole debt owing for rent from G. M. For the plain- 
tiff it was inſiſted, that there was a difference between a ſpecific and 
cuniary legacy ; that though the diſpoſing of a ſpecific legacy might 
be an ademption of it. yet this being a 2 legacy, the paying 
the money to the teſtator would be no loſs of it. On the other fide it 
was inſifled, on the difference between a voluntary and compulſory 


ayment, that though the firſt was no ademption, yet the ſecond was. 


and that the teſtator obliged G M. to pay in the money. But Lord 
hancellor was of opinion, that there was no foundation for the differ. 
nce taken in the books between a voluntary and r payment, 
or the latter might be with an intent to ſecure the legacy on all 
vents ; and decreed the plaintiff the forty pounds legacy. Abr. Ca. 


9 302. 
Where a Legacy is If by Death of the Legatee. 


If a legatee dies before the teſtator, the legacy is loſt ; but if the 
eſtator dies, and there is a time limited for the payment of the legacy, 
and the legatee dies before that day, his executors ſhall have the lega- 


y, for the legatee had a preſent intereſt, though the time of the pay- 


ment was in futuro; otherwiſe if a legacy is bequeathed to one at ſuch 
time, and he dies before that time, for then the legacy is loſt. 10 
0. 51, 2 Vent. 342, 366. 3 . 

E. H. by her will made a bequeſt in theſe words: I give urto my 


wine kinſwoman R. H. the ſum of three hundred pounds, one hundred 


ounds part whereof he doth owe me, which I do intend to give to my cou- 


n S. H. his younge/! daughter; but my will and defire is, that he will 


pive the ſaid three hundred 22 to his daughter 8. H. at the time of his 
eath, or ſooner, if there be occaſion, for her better advancement and pre- 
erment - the teſtatrix at the making of her will was in England, and 


Fo it ſen out, that R. I. died in Ireland eight days before the death of - 


the teſtatrix ; and afterwards S. f. died at the age of ſixteen, and un- 
married, and the plaintiff was her adminiſtrator. And it was decreed 
x: the Rolls, and affirmed by my Lord Chancellor, that the words, I de- 
1e or I will, amount unto an expreſs deviſe, and that the one hun- 
dred pounds bond to the teſtatrix ſhould be aſſigned to the plaintiff, 
and the two hundred pounds paid him, with intereſt from the exhibit- 
ing of the bill; although it was inſiſted upon that a benefit was aſſign- 
ed R. H. and that he was not a bare truſtee, for he was to have the 8 


— „% ee de on Ed — — — * 
4 _ 


— * * 
. 


, the different Means 


- 
— 


tereſt of the three hundred pounds for his life, unleſs his daughter had 
occaſion for it before hisdeath, which the had not. 2 Vern. 466, 467, 468. 

But where A. deviſes to his ſiſter three hundred and fifty pounds, up- 
on condition that ſhe at or before her death ſhould give to ber children 
two hundred pounds thereof, and the ſiſter died in the life-time of the 
teſtator ; it was held, that the whole three hundred and fifty pound; 
was lapſed ; for it being a deviſe of money, the abſolute property veſt. 
ed in the firſt legatee. 2 Yern. 116. 1 | ? 

D. the teſtatrix, by will, reciting, that E. owed him four hundred 

nds, gave and bequeathed that four hundred pounds to him, provi. 
ded he out of the four hundred pounds paid ſeveral ſums in the will 
mentioned to his wife and chjldren, and the reſt and reſidue he freely 
and abſolutely gave to E. and willed and required the executor to de- 
liver up the ſecurity immediately upon his death, and not to claim or 
meddle with the debt or any part thereof; but to give ſuch releaſe or 
diſcharge as E. his executors or adminiſtrators ſhall require or think 
fit: E. died in the lifetime of the teſtatrix : and it . ai that the 
money directed to be paid to the wiſe and children was well deviſed; 
but as to the reſidue deviſed to the debtor himſelf, that it was a lapſed 
legacy, he dying 1n the life-time of the teſtator, although it was ad- 
mitted, that if the teſtator had ſaid, I forgive ſuch a debt, or, that ny 
executor ſhall not demand it, or ſball releaſe it, that would have been x 
good diſcharge of the debt, though the debtor died in the life-time of 
the teſtatrix. 2 Vern, 521. 

If A. deviſes one thouſand five hundred pounds a-piece to the four 
children of F. S. by name; to the Ons to be paid at their ages of 
twenty-one years. and to the daughters at eighteen or days of mar- 
_ - and in caſe one or more of the aforeſaid children ſhall ha 
to die before his, her, or their reſpective legacy or legacies ſhall be 
come due, then ſuch legacy or legacies ſhall go to the ſurvivors of 
them; and in caſe three ſhould die, then the ſurvivor to take the 
whole: if one of the children dies in the life-time of the teſtator, the 
+ ſurvivors ſhall take that ſhare, and it ſhall not be a lapſed legacy. 5 
Vern. 207. 211. 

So where a legacy of fifty pounds was given to A at twenty-one, or 
marriage, and fifty pounds to B. at twenty-one, or marriage; and inthe 
cloſe of the will the teſtator added, If any legatee dies 9 2 his legacy is 
payable, the ſame ſhall go to the brothers and fiters of ſuch legatee ; A. dy- 
ing in the life-time of the teſtator, it was adjudged no lapſed legacy, 
but that it ſhould go to the brothers and ſiſters. 1 Vern. 425. 2 Ver. 
378. 653. 744. 2 Chan. Rep. 167. | 

o where a man deviſed to A. and B. the two daughters of his bro- 
ther G. to be paid withiq a year after the death of bis wife, vis. bliy 
pounds to A. and-fifty pounds to B. if they ſhall both be alive at the 
time of payment, but if either of them ſhall die before, - then the ſaid 
one hundred pounds to the ſurvivor of the ſaid two daughters; one ot 
the ſaid two daughters died in the life-time of the teſtator ; and the 
only queſtion was, Whether the ſurviving daughter ſhould have the 
whole one hundred pounds, or only fifty pounds? And Ranelin/on 
and Hutchins, Lords Commiſſioners, were clearly of opinion, 
that the ſhould have the whole one hundred pounds; They 
ſaid, that by the firſt clauſe of the will it is a joint deviſe ro them of 
the one hundred pounds; in which caſe, if the will had gone no fur- 


ther 
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Ther, if one had died, it would have ſurvived to the other; then the 
videlicet that comes after is only a ſeverance of it, in caſe they ſhould 


both live to the time of payment, which they did not; and then the. 


| clauſe of the will, in caſe either die before the time of payment, is a 
_ ſubſtantive deviſe of the whole one hundred pounds to the furvi- 
vor, and decreed accordingly. br. Ca. 185 298. | : 

4. deviſed an eſtate to his wife for her life, and after to the plaintiff 
his niece, and her heirs, upon condition and to the intent that the ſhall 


pay four hundred pounds to ſuch perſon as his wife, by her will in 


writing, or any other writing, ſhould direct and appoint, and dies; 
the wife after married a ſecond huſband, and then makes a will in wrt- 


ting, and thereby reciting the power given her by her former huſband's 
will, appoints the four hundred pounds to be paid to her buſband, his 
executors or adminiftrators z and that when he ſhall have fully receiv- 
ed the four hundred pounds, he ſhall pay one hundred pounds out of 


it to B. fifty pounds to C. and fifty pounds to D. and makes her buſband 


her executor; and then goes on, and ſays, that ſhe has publiſhed this 
her laſt will and teſtament in the prefence of three witneſſes, and the 
huſband ſubſcribed, that he does approve that will ; afterwards the 
huſband died before her, and makes her executrix of his will, and re- 
ſiduary legatee; then B. and C, die both inteftate, and afterwards the 
wife dies, and the defendants take out adminiſtration to her, with the 


will annexed, and alſo adminiſtration to B. and C. And the queſtion 


was, Whether this appointment being made by will, and the jv mean 
dying before the appointer, this ſhould be in the nature of a legacy, 
and ſo the appointment void, the teſtatrix ſurviving the nominee ? And 
my Lord Keeper held, that if it was a thing purely teſtamentary, it 


would be plainly a lapſed legacy; but that in this caſe the four hun- 


dred pounds was not in its own nature teſtamentary, but they take as 
nominees, and it is but the execution of a truſt : and decreed the mo- 
ney to be paid. Aby. Ca, Eg. 296, 297. 

If money is bequeathed to one at his age of twenty-one years, or 
day of marriage, to be E to him with intereſt, and he dies before 
either of 1 yet the money ſhall go to his executor. 2 Vent. 342. 

But if money be bequeathed to one at his age of twenty-one years, 
= he dies before that age ; the money is voll 2 Salk. 415. Chan, 

. 155. | | | 

The rule and diſtinction in theſe caſes is agreeable to the civil law, 
which is, that if a legacy be deviſed to one generally, to be paid orpay- 
able at the age of twenty-one, or any other age, and the legateedies be- 
fore that age, yet this is ſuch an intereſt veſted in the legatee, that his 


executor or adminiſtrator may ſue and recover it, for it is debitum in 
freſenti, though ſulvendum in futuro, the time being annexed to the 


payment, and not to the legacy itſelf; ſo if the legacy is made to car- 
ry intereſt, thou h the words to be paid, or payable, are omitted, it 
ſhall be an intereſt veſted. But if a legacy be deviſed to one at twenty- 
one, or when he ſhall attain the age of twenty-one, and the legatee 
dies before that age, the legacy is lapſed. Dy. 59. 1 Leon. 177. 

Off of Ex. 347. Swinb. 311, 312. | 
But in caſe of Yates and Phettiplace, Hil. Term 1900, 2 Vern. 416. 
Lord Keeper Wright was of opinion, that there was no foundation for 
this diſtinQion, and that the teſtator's intention was equal in both caſes 
t that was in a caſe wherein a legacy was to ariſe out of _ real 
te, 


— of 
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eſtate, which ſhall not go to the repreſentative of the legatee, but ſhall 
fink in the inheritance of the benefit of the heir, as much as if i 
were a portion provided by a marriage ſettlement. 2 Yern. 92.617, 508, 
+ But when it was to be paid out of the perſonal eſtate, the above diſ. 
tinction had been allowed of as well before as by all the ſubſequent 
Chancellors ; and my Lord Cooper ſaid, that though it was firſt intro. 
duced upon very ſlender reaſons, and 8 upon no other, but 
from a conſtant willingneſs in the civil law to ſtretch in favour of: 
particular legatee againſt the reſiduary legatee, who went away with 
the whole ſurplus of the perfonal eftate ; 755 as the Chancery has now 
a concurrent juriſdiction with the 8 Court in matters of this na. 
ture, he thought it highly reaſonable, that there ſhould be a confor- 
mity in their reſolutions, that the ſubje& might have the ſame mea. 
ſure of juſtice in which court ſoever he ſued. Abr. Ca. Eg. 295. 

A portion was deviſed to a child, with intereſt, but not to + paid, 
2 until the child attains twenty-one years or was married; 
the child dicd under twenty-one years, and unmarried ; the portion 
was decreed to the adminiſtrator of the infant. 1 Vern. 462. Str. 238. 

A legacy of fifty pounds deviſed to J. S. when of the age of ſixteen 
years, and the intereſt in the mean time to be paid quarterly; J.. 
died before ſixteen, yet adjudged it was a legacy veſted, becauſe it 
carries intereſt. 2 Vern. 673, | 

But if A. deviſes in theſe words, wiz. I give one hundred pound: a. 
piece to the two ch:ldren of J. S. at the end of ten years after my deceaſe, 
and the children die within the ten years, this is a lapſed legacy, and 
is o in all caſes where the time is annexed to the legacy itſelf, and nt 
to the payment of it. Though it was objected that this differed fron i 
the caſe, where a man deviſes one hundred pounds to J. S. at his age 
of twenty-one, becauſe it is a contingency whether he will attain to BY 
that age, but the expiration of the ten years is inevitable. 2 Sali. 1 


15. 4 
3 & where one being poſſeſſed of a very conſiderable perſonal eſtate, 
part in Jamaica and part in England, and being himſelf reſiding in la. 
maica, made his will, and thereof ſeveral executors, ſome for his eſ- 
tate in Jamaica, and others reſiding in England, for his eſtate here; 
and amongſt other things deviſed in theſe words, wis. I give and be. 
gueath to J. S. now under the cuſtody of R. D. the ſum of tao thouſand 
founds, at the age of taventy-one years, to be paid by my executors in Em- 
Lind ; and deviſed all the reſt and reſidue of his eſtate to the plaintif, 
and died; J. & having attained his age of eighteen, made his will, and 
thereby deviſed this legacy and all his eſtate to the defendant. And my 
Lord Chancellor held this a lapſed legacy, and that it was a vain en. 
_ deavour in the defendant's counſel to conſtrue it a preſent legacy, and 

thereſore veſted by the word now, becauſe it was a plain deſcrip! ion 
the c«-1dition of the legatee, vg. Now under the cuſlody of, Nc. for 
otherwiſe they muſt ſtop at now, which would be playing with the words, 
and tho' the word pard was made uſe of, yet it was plainly intended 4 
deſignation of the perſons by whom the legacy was to be paid, vir. by 
his executors in * ay. which was proper, he having two ſets 
of them. Abr. Ca. Eg. 295, 296. 

If a debt or ſuch like thing in action be given by way of legacy, and 


the legatce is not made executor as to that debt, &c. (which _ 
* 
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' have been the beſt way) he muſt then have a letter of attorney to ſue 
in the executor's name. Wy "£0 
But if an afſent-is neceſſary, and the executor will not aſſent to pay 
a legacy, he may be compelled to pay it in a court of equity, or in the 
court-chriſtian. % | 


Where the Legacies. Hall have Intereſt and Maintenance. 


Legatees exhibit a bill againſt the executor, and by their guardian 
ray, that he may be obliged to allow them maintenance; to which the 
executor demurred, becauſe the legatees were under age, and the le- 
gacies not payable till they were twenty-one years of age; but the 
demurrer was over-ruled. Chan. Ca. 60. 6 

If a father deviſes legacies or portions to his daughters or younger 
children, to be E or payable at their reſpective ages of twenty one 
years, or any other time certain, without os any proviſion for their 
maintenance in the mean time, and die; in this caſe they ſhall have 
intereſt for their portions from his death till paid, becauſe the father 

was obliged to have provided for them if he had lived; but if ſuch 
portions had been deviſed to them by a ſtranger, to be paid or payable 
at ſuch an age, their legacies ſhould not carry intereſt in the mean 
time, becauſe he being a ſtranger, was under no ſuch obligation to pro- 
vide for them. Abr. Ca. Eg. 301. ö 

A father by his will gave two thouſand pounds a-piece to his two 
daughters, payable at twenty-one, and charged on land and perſonal 
eſtate; and the prome eſtate being exhauſted in debts, my Lord 
Chancellor held they ſhould have a reaſonable maintenance out of the 
real eſtate until their legacies became payable, and allowed them eighty 
pounds per ann. each. bid. | 

If A. gave a legacy to his grand- daughter an infant, to be paid at a 
certain tiime, in ſuch manner as his wife, who was his executrix, ſhould 
think fit and beſt for his grand-daughter; and the executrix lived near 
twenty years, and died without paying the legacy, the legacy was de- 

creed to be paid with intereſt from the death of 4. though there was 
no demand made of it in the life of the executor. Vern. 251. 

If a legacy be made payable at a certain day, it ſhall carry intereſt 
from the time of payment, Vern. 262, But a demand ſeems neceſſary, 
for where a legacy was given to J. S. to be paid at a certain time, it 
was held that it ſhould only carry intereſt from the time of the demand 
made. Abr. Ca. Eg. 286. | 


| 


What a Widnw may diſcount out of Legacies to Children for 
their Maintenance. | 


When a wiſe is made executrix with legacies to the children, and 
the marries again, at the inſtigation of her huſband, ſhe frequen:ly will 
endeavour to diſcount maintenance and education; but this was not 
ſuffered in the chancery, ſo as to diminiſh the principal ſum, for the 
mother ought to maintain her children; yet a ſum of money paid = 

| the 
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the binding out a child to be an apprentice, was allowed to be d. 
counted. 2 Vent. 533. . 4 | 5 


roth. Of acquiring and Conveying perſo- 
nal Eſtates by Marriage. 


Y a in law eſtates may be acquired by marriage. Agreenien 
between a man and a woman before their marriage, are general 
extinguiſhed by the marriage: wherefore it is wſual for the huſband i 
— to other perſons to the uſe of the wife, as for her jointure, 

C. : 

But where there is no agreement or ſettlement before marriage, if 
the woman is feiſed in fee, the man by the marriage gains a freeboll 
in her right C2. Lit. 351. a. and may make a leaſe thereof ſor twenty. 
one years or three lives. 5 95 

But this eſtate of freehold is only for the term of the wife's life, un. 
leſs the buſband by the birth of a child becomes tenant by the cour- 
tely. 
e alſo gains a chattel real, as a term ſor years, Ce which he m 
diſpoſe of by grant or eaſe in her lifetime, or as he pleaſes if he fur- 
vives her But if ſhe ſurvives him it remains with her, for he cannot 
charge it with a rent, &c. nor diſpoſe of it by will, unleſs he ſurvives Bb 
her. Dr. & Stud. Dial. 1. c. 7. p. 22. Co. Lit. 46. 6. 184 b. 299.64. 
300. 4 351. 2. 
But by marriage the huſband has an abſolute gift of chattels perſo- 
nal in poſleſſion of the wife in her own right, whether he ſurvives her 
or not. Dr. & Stud. Dial. 1. c. 7. p. 22. | 

But if the chattels perſonal be choſes im action, as debts by obligation, 
contract, c. the huſband ſhall not have them, unleſs he and his wife 
recover them. C. Lit. 351. 6. 

Nor perſonal goods, which the wiſe has in aufer droit, as exeeutrit 
or adminiſtratrix, are not given to the huſband by marriage, though he 
ſurvives his wife: but they goto the adminiſtrator % bonis non, Oc. 
for if they ſhould go to the bufband, the creditors, ec. of the deceaſed 
would be wronged. Co, Lat. 351. 6. | 
= further Burr. Rep. 424. Ath. Rep. 515, 516, 517. 2 Al. 56. 

. | 


21th, Of acquiring and conveying perſonal 
_ Eſtates by Sale. 


SALE is the transferring the property of 2 ou from one to 
another upon a valuable confideration. He who fells the thing 
1s called the vendor or bargainor ; and he to whom it is ſold is called 
the wvendee or bay gai nes. 2 5 | 1 
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b A ſale muſt be upon a valuable confideration, but a gift may be 
| 17 f n goods to another; and although wy. « 
By ſale, any man may convey his own another; and a Wh 
he — fear — For debts, yet he may ſell them outright for _ l. 
„by the common law, at any time before the execution ſerved. 

Bac. L. Tradti 156. Shaw's Bac. Vol. 2. p. 261, But now by flat. 29 
Car. 2. c. 3. $16. no writ of fieri facias, or other writ of execution, 
ſhall bind the 1 of the goods againſt whom ſuch writ of exe- 
cution, is ſued forth, but from the time that ſuch writ ſhall be deli- 
vered to the ſheriff, &c. to be executed. —_ * > 
But if there be any reſervation of truſt between the parties, that on What is a 
paying the money the vendor ſhali have the goods again, the ſale is not = des 
good, for ſuch a truft proves a fraud to prevent the creditors from 
taking the goods in execution. Bac, L. Trads, 156, 157. Shaw's 
Bac. Vol. 2. p. 261. | | 

A debtor to the King by bond, ſold a leaſe for years ſor a valuable 
conſideration ; the ſale binds the King becauſe it was but a chattel, 
for the King's debtor ſhall not be. in a worſe condition than a felon 
or traitor, who may ſell his goods and chattels after the felony or tre- 
ſon committed, and before conviction, for his maintenance. 8 Rep, 
171. 3 Rep. 821. 

If a man agrees for wares, he muſt not carry them away before he 
has paid for — unleſs a day of payment is allowed him. 
If the bargain is, that you ſhall give me five pounds for my horſe, 
and you give mea penny in earneſt, which I accept, this is a perfect 


2 


ſale. | 
If I fay I will ſell my horſe for five pounds, and you ſay you will 
ive me five pounds, and preſently go to tell out the money io pay for 
im, [ cannot ſell my horſe to another; but if you do not pay me pre- 
ſently, it is no contract. N Max. 87. Hob. 41. | 
If 1fell my horſe for money, I may keep him till I am paid. 
And if a horſe dies in 2 after I have ſold him, and beſore I 
have delivered him to the buyer, I may notwithſtanding have an action 
for my money, becauſe the property was in the buyer. Noy's Max. 88. 
But by fat. 20 Car. 2.c. 3. 4 17. no contract for the ſale of any 
goods wares.and merchandize, for the * of ten pounds or upwards, 
I be good, except the buyer actually receives part of the goods 
ſold, or gives ſomething in earneſt to bind the bargain, or in part of 
payment, or ſome note or memorandum thereof in writing be made 
and ſigned by the parties to be charged with the contract, or by their 
agents thereunto lawfully authorized. Eo 
And by ſaid ſtatute, f 4. no action hall be brought upon any agree- 
ment that is not to be performed within the ſpace of a year from the 
making thereof unleſs the agreement upon which ſuch action ſhall be 
brought, or ſome memorandum or note thereof ſhall be put in writing, 
and ſigned by the party to be charged therewith, or ſome other perſon 
thereunto by him lawfully authorized. ; 
From both the ſaid ſections, if any agreement is for goods, &c. un- 
der the y”—_ of ten pounds, and they are not delivered within the year, 
It 1s void unleſs put in writing, though earneſt be given. But as to 
agreements that are to be performed within a year, if no day is ſer, or 
the time is uncertain, (as to pay a ſum at the day of death, &c.) they 
are 


ak tant. ca ltoacWtceSs. * 


— 


n 


4 Fa EP IE 
Of the different Means 
are good notwithſtanding the ſtatute, for it doth not appear to the con- 
trary but the payment may be within the year. 

In the caſe of Fenton againſt Embes, 3 Burr. Rep. 1278. it was held 
by Lord Mansfield, that © the bar only takes place from the time when 
« the right accrued, and not from the time of making the promiſe :” 
and per Deniſon Juſtice in the ſame caſe, the ſtatute of frauds plajaly 

| means an - not to be performed within the ſpace of a year, 
| | | and expreſsly and ſpecifically ſo agreed. A contingency is not within i, 


8 


nor any caſe that depends upon a contingency. It does not extend to 
caſes where the thing only may be performed within the year ; and 
the act cannot be extended further than the words of it. —Skinner 
53- Peter v. Compton, proves the diſtinction of a contingency as I have 
ſtared it, as fully and clearly as poſſible. It was an action upon the caſe 
upon an agreement, in which the defendant promiſed, for one guines, 
| to give the plaintiff ſo many at the day of his marriage. The queſtion 
| | was, If ſuch agreement ought to be in writing? For the marriage id 
1 not happen within a year. The Chief Juſtice Holt, before whom it was 
| tried, adviſed with all the Judges; and by the greater opinion (for 
there was diverſity of opinion, and his own was e contra) where the 
agreement is to be performed upon a contingent; and it does not appear 
within the agreement, that it is to be performed after the year, there a 
note in writing is not neceſſary, for the contingent might happen within 
the year, But where it appears by the whole tenor of the agreement, 
that it is to be — after the year, there a note is neceſſary; 
otherwiſe not. Mr. Juſtice Wilmot concurred. Vide alſo this caſe in 
* Blackflone's Rep. Vol. 1. p. 353. 4 
In aſſumpſit for not 1 a contract of ſale, non aſſumpſit was 
pleaded; on a trial at Suſſex — a verdict was found for the plain- 
tiff, ſubject to the opinion of the court of King's-Bench, upon the ſol. 
lowing caſe and queſtion, The defendant on the 13th of October 
1766, agreed to deliver one load and an half of wheat to the plaintiff 
within three weeks or a month from the ſaid agreement, at the rate of 
twelve guineas a load, to be paid on delivery ; which wheat was under- 
ſtood by both parties to be at that time unthreſbed. No part of the faid 
wheat ſo ſold was delivered, nor any money paid by way of earneft for 
the ſame, nor any memorandum meds thereof in writing ; and © whe- 
ther this e be within ſtatute of frauds,” is the queſtion, Mr. 
Baron Smythe, who tried the cauſe, thought this caſe to be like that of 
Towers v. Sir fohn Oſborne, in 1 Stra. 506.—— Per Lord Mansfield, that 
caſe is directly in point. There the defendant beſpoke a chariot, and 
when it was made, refuſed to take it; and in an action for the value, it 
was objeRed that they ſhould prove ſomething given in earneſt, or a note 
in writing, fince there was no delivery of any part of the goods. But 
the Chief Juſtice ruled it not to be a caſe within the ſtatute of frauds; 
which relates only to the contracts for the actual ſale of goods, where 
the buyer is immediately anſwerable, without time given him by ſpecial 
agreement, and the ſeller is to deliver the goods immediately,——Mr. 
Juſtice Yates ſaid, That clauſe of the ſtatute relates only to executed 
contracts. Here wheat was ſold, to be delivered at a future time. |t 
was untbreſbed at the time when the contract was made; therefore it 
could not be delivered at that time The caſe mentioned out of Sir 
Tohn Strange is in point, Mr. Juſtice Aon concurred, and added, = 
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the caſe in Strange has always been conſidered as an authority in point 
pf queſtions of this kind. Clayton v. Andrews. 4 Burr. Rep. 2101. 

The common law held it for a point of great policy, and neceſſary 
Cor the commonwealth, that fairs and markets-overt ſhould be reple- How a ale 
niſhed, and well furniſhed with all manner of commodities vendible in in a market- 
1irs- or markets, for the neceſſary ſuſtentation and uſe of the people. „ert „ . 
And to that end the common law ordained (to encourage men there- en | 
o) that all ſales and contracts of any things vendible in fairs and markets- Sc. ſhall bar 
vert, ſhould not only be good between the parties, but ſbould bind thoſe the owner. 
who had right thereto. 2 Inſt. 913. 2 1 
duch ſale is good, though the thing vendible be ſtolen, taken in jeſt, 
or borrowed of the right owner, or it be carried to the market by a 
Wc lon or treſpaſſer. Bac. L. Tra#s 157. Shaw's Bac. 261. But as td 
W-oods ſtolen in Wales and ſold in a fair or market there, vide flat. 34 F 

H. 8. c. 26. poſt. | | 

P” Dat the — rule admits of many exceptions and obſervati- 


ons. A Who are ex- 

1. It ſhall not bind the King for any of his goods ſold in market - cepted or 
overt by any perſon ; but the ſale by a ſtranger in market-overt binds not. 
joſants; feme-coverts who have right, either in their own right, or as 

xecutors or adminiſtrators ; alſo 1deots, non compos mentis, men beyond 
ſea, and in priſon, who have right. 2.Inft. 713. | 

2. The fale is not good, though the fair or market be overt, unleſs 
he ſale be made in a place that 1s overt and open, and not in a back- 
room, warehouſe, &c. 2 Inft. 371. As if a ſale of plate be in a ſhop of 

goldſmith, either behind a hanging, or behind a cupboard upon 
which his plate ſtands, ſo that one who ſtands or paſſes by the ſhop can- 
ot ſee it, it will not change the property. Nor if the ſale be not in the 
ſhop, but in the warehouſe or other place of the houſe, for that is not 
Win * and no one would ſearch there ſor his goods. 5 Co. 

83. C. - | | 
* Although it be in an open place, yet overt in this caſe implies a 
and ſufficient, 2 Inf. 713, i. e. it muſt bea ſale in a market or fair 
where things of that nature are uſually bought or ſold in, otherwiſe the 
ſale will not alter the property. 

As for example, If a man ſteals a horſe and ſells him in Smithfield, 
= he true owner is barred by this ſale ; but if he ſells the horſe in Chea 
JF fide, Newgate or Weſtminſter market, the true owner is not barred 
bis ſale, becauſe theſe markets are uſually for fleſh, fiſh, c. and not 
for horſes. Bac. L. Tradls 157. © 

Or if | wg be ſtolen all ſold openly in a ſcrivener's ſhop on the 
market- day, this ſale does not change the property, but the party may 
have reſtitution ; for a ſcrivener's ſhop is not a market-overt for plate, 
becauſe no perſon would ſearch there For ſuch a thing, & fic de frmili- 
bus, c. But if the ſale had been o nly in a gold{mith's ſhop in Lon- 
don, (where every day except — is a market-day) ſo that any 
perſon who ſtood or paſſed by the ſhop might ſee it, in that caſe it would 
change the r 5 Co. 83. b. — i 

4. It muſt be a ſale, and not a free gift without any valuable conſi- 
deration : for fairs and markets were not inſtituted fe giſts, but for 
ſales. 2 Inft, 71 3 . 8 

| 5. If 
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5. If the buyer knows whoſe. goods they were, and that the Eller 

thereof has at moſt but a wrongſul — this ſhall not bind 2 
who has right. 2 Inſt. 713. | 

6. If they be fold by covin between two on purpoſe to bar him that 
has right, ſuch ſale does not bar him. 2 ft. 713. 

7. If a ſale be made of goods by a — * in a market- overt, where. 
by the right of A. is barred, yet if the ſeller acquires the goods again, 
A. may take them again, becauſe he was the wrong-doer, and he ſhal} 
not take advantage of his own. wrong, 2 Inft. 723. 

8, There muft be a ſale and contract; and therefore a ſale to a 
man of his own goods in market-overt binds not; and likewiſe a ale 
in market-overt by an infant of ſuch tenderneſs of age as it ma 
ow to the buyer that he is within age, or by a fetne-covert, if the 

uyer knows her to be a feme-eovert,. (unleſs for ſuch things as ſhe 
uſually- trades for, or by the conſent of her huſband) does not bind. 
Et fic de fimilibus. 2 Inft. 713. | : h 
9. The contract muſt be originally and wholly made in the market- 
overt, and not to have the inception out of the market, and the con 
* ſummation in the market. 2 nfl. 513, 714. - | | 
w 10; By. the common law, a ſale in market-overt altered the pro- 
y, though no toll was paid either in reſpect of the freedom of the 
air or market, wherein- no toll at all was to be paid, or for that many 
were diſcharged of payment of toll; as the King and ſoine of his ſub- 
jects by charter, and ſome by tenure, as ancient demeſne, &c. where 
toll of others was to be taken. 2 In/?. 74. But vide the ſtatutes 2 U 
3 Pb. & M. c. 7. C 31 El. c. 12. poſt. 122. 

11. The ſale muſt not be in the night, but between the riſing and 
ſetting of the ſun; ſor he who has a fair or market either by grant or 
preſcription, has power to hold it per unum diem, ſeu duos, tres dies, Cc. 
where (die,) is taken for dies ſolaris ; for if it ſhould be taken dies ne- 
turalis, then might the ſale be made at midnight. And yet a ſale made 
in the night is good between the parties, y ner to bind a ſtranger 
that has right. 2 Inf. 714. . 

12. If a perſon who is robbed of goods purſues his appeal freſhly, 
and convicts the felon, tho' the King's officer who ſeifed them lawſulh, 
or any other perſon ſells them in market-overt, the King ſhall make re- 
ſtitution of his goods notwithſlanding the ſale in market-overt ; becauſe 
by the ſreſh and diligent ſuit and purſuit of record, the goods were 
ſo protected, and by the King's ſeiſure, that the property of the ſane 
being tanquam in cufiodia legis, cannot be altered by ſale in market- 
overt. 2 Inft. 714. Vide flat. 21 H 8. c. 11. as to Reſtitution, and ; 
Inft. Tit. Reſtitution. | 
The days In London every day except Sunday is a market-day, and ever 
and places of ſhop is a market-overt for ſuch things only which by the trade of the 
matket:= gwner are put there for fale. 


« . 


— But by ſeveral ſtatutes, properties in horſes, goods, Cc. are parti- 
cularly preſerved in the owner, notwithſtanding a ſale in a marke 
overt. 


ns By flat. 34 & 35 H. 8. c. 26. If any goods or chattels be ſtolen by 
lating to any perſon or perſons, and ſold in any fair or market in Wales, no ſuch 


0 yhcudr gay ſale ſhall change the property thereof from the owner of che _ 


ots. 
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Ne he may ſeiſe, take and have the ſame again, upon proof N 
of made. 8 r 


And by the ſtatute of 2 & 3 PB. M. c. 7. after reciting, © That + 


« ſtolen horſes, mares and geldings, by thieves and confederares were 
« for the moſt part ſold, exchanged, given or put away in houſes, ſta- 
« bles back- ſides, and other ſecret and privy places of markets and 
« fairs,” hereby the common people were deceived ; but in law this did not 
change the property, as before-mentioned in the third exception and obſerva- 
tion) * and the toll alſo privily paid for the ſame, -whereby the true 
« owners thereof were not able to try the falſhood and covin betwixt 
« the buyer and the ſeller of ſuch horſe, mare or gelding, was by the _ 
common law of this realm without remedy ; RSS ah 

It is enated, * That the owner, governor, ruler, farmer, fteward, Place for a 
« bailiff or chief keeper of every fair and market-overt within this — Sie oe 
realm, and other the Queen's dominions, ſhall before the feaſt of Eaſ- on 
© ter next, and ſo yearly, appoint and limit out a certain and ſpecial 
« open place within the town, place, field or circuit where horſes, 
* mares, geldings and colts have been, and ſhall be uſed to be Told in 
« any fair or market-overt, in which ſaid certain and open place as Toll-taker | 
« aforeſaid, there ſhall be by the ſaid ruler or keeper of the ſaid fair . |; 
© or market, put in and appointed one ſuf5 ent perſon or more to take n 
toll, and keep the ſame pews from ten of the clock before noon, un- 
« til ſun-ſet of every day of the aforeſaid fair or market ; upon pain to 
* loſe and forfeit for every default forty ſhillings. F 

And that every toll-gatherer, his deputy or deputies, ſhall, during Taking tolls 
© the time of every the ſaid fairs and markets, take their due and law- | 
ful tolls for every ſuch, horſe, mare, gelding or colt, at the faid open 
place to be appointed as is aforeſaid, and betwixt the hours of ten of 
the clock in the morning and ſun- ſet of the ſame day if it be tendered, 
* and not at any other time or place, and ſhall have preſently before | 
* him or them at the taking of the ſame toll the parties to the bargain, l. dt 683 
© exchange, gift, contract or putting away of every ſuch horſe, mare, n hape ., 
6 gelding or colt, and alſo the ſame horſe, mare, gelding or colt ſo fore him the. 
* {old, exchanged or put away; and ſhall then write, or cauſe to be parties, and 
« written in a book to be kept for that purpoſe, the names, ſurnames che horſe, 
* and dwelling- places of all the ſaid parties, and the colour, with one 


* ſpecial mark at leaſt of every ſuch mare, gelding or colt ; on pain to un entry in 


* forfeit at and for every default contrary to the tenor hereof, forty a bock, and 
* ſhillings. | ll god des, 7 deliver the 
And the ſaid toll-gatherer, or keeper of the ſaid book, ſhall within 290k ar the 
one day next after every ſuch fair or market, bring and deliver his ff or mr. 
* ſaid book to the owner, governor, ruler, ſteward, bailiff or chiet ket. 
* keeper of the ſaid fair or market, 'who ſhall then cauſe a note to be 
made of the true number of all the horſes, mares, Sea and colts 
* ſo ſold at the ſaid market or fair, and ſhall there ſubſcribe his name, 
or ſet his mark thereunto z upon pain to him that ſhall make default 
therein, to loſe and forſeit for every default forty ſhillings, and alſo 
to — he party grieved by reaſon of the ſame his negligence in 
every behalf. | | Bet.” | 
* And that the ſale, 'gift, exchange or putting away in any fair or Six points to 


market-overt of any horſe, mare, gelding or colt. that is or ſhall be _— 


* * 


* thieviſhly ſtolen, or ſeloniouſly taken away ſrom any perſon or Pe: right owner, 
ZN Ee * 1005, 3 
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© ſons, ſhall not alter, take away nor exchange the property of any per. 
* ſon or perſons to or ſrom any ſuch horſe, mare, gelding or colt, ws. 
© lefs the ſame horſe, mare, gelding or colt, ſhall be in the time of the 
| « ſaid fair or market wherein the ſame ſhall be ſold, given, exchange 
1. Riding or put away, openly 1) ridden, led, walked, driven or kept ſtand 
publickly. © by the ſpace of an hour together at the leaſt, betwixt ten of the 
© clock in tie morning and the ſun ſetting, in the open place of the 
fair or market wherein horſes are commonly uſed to be ſold, (Th; 
® 2 Inſt. i in aſſurance * of the common law) And (2) not within any 
715 yard, backſide, or other privy or ſecret place; and (3) unleſs al 
e . * © the parties to the bargain, contract, gift, or exchange, preſent in the 
1; ont on * ſaid fair or market, ſhall alſo come together, and bring the 
together, * horſe, mare, gelding or colt, ſo ſold, exchanged, given or put 
away., to the open place appointed for the toll-taker, or fo 
© the book-keeper where no coll. is due, (which is | added, for toll i 
nM or not due; nor payable by all per ſons in fairs and markets, to the end that the 
* * nne, bookkeeper may be equivalent in thoſe caſes io the toll 22 and (9 
. And co- there enter, or cauſe to be entered, their names and dwelling- places 
ur and, in manner as is aſoreſaid, (5) with the colour or colours, and one 
1 Gl. ſpecial mark at the leaſt of every the ſame horſes, mares, geld ng or 
a. © colts in the toll-taker's b: ok, or in the keeper's book for that pur. 
* poſe, whereunto toll js due as aforeſaid ; and (6) alſo pay him their 
toll, if they ought to pay any; and if nor, then the buyer to give ode 
penny for the entry of their names, and executing the oer circum: 
6 wari_g afore rehearſed, to him that ſhall write the ſame in the {ail 
- | 
The horſe And if any horſe, mare, gelding or colt, that is or ſhall be thier- 
to be uſed, . iſhly ſtolen or taken away, ſhall be ſold, given, exchanged or put 
ber. in all away in any fair or market, and not uſe in all points according 
—_ o to the tenor and intent of this ſtatute, that then the owner of every 
. ale is © fuch horſe, mare, gelding or colt, ſhall and may, by force of thy 
void, ard * ſtatute, ſeize or take again the ſaid horſe, mare, gelding or colt, or 
the owner * have any action of detinue or replevin for the ſame ; any ſale, gil 
exchange or putting away of any ſuch horſe, mare, gelding or co 


to have the 
m_— 21 other than according to this ſtatute, in any wiſe notwithſtand- 


ing. | | 
Penalties _* he one halſ of all which forfeitures to be to the King and Queen 
how reco- Majeſty, her heirs and ſucceſſors, and the other to him or them thi 
verets vill ſue for the ſame before the Juſtices of Peace, or in any of bbe 
King and Queen's Majeſty's ordinary courts of record, by bill, plain, 
action of debt or information, in which ſuits no protection, eſſoig 
or wager of law ſhall be allowed. 
Offences  +* And that the Juſtices of Peace of every place and county, as wel 
where cog- within liberties as without, ſhall have authority in their ſeſſions with- 
nizable. n the limits of their authority and commiſſion, to enquire, hear and 
determine all offences againſt this ſtatute, as they may do any othe! 
matter triable beſore them. | 
Fee for en- * Provided,. that. in every ſuch fair and market where any toll i 
tdterine tbe © or ſhall be due, or leviable by reaſon of the freedom, liberty or 
att. , + rrivilege. of the, ſaid fair or market, the keeper or keepers of tht 
* 7 04 book touching the execution of this preſent act, ſhall rake nor exit 


but one penny upon and ſor every contract for his labour in mou 


form as 


ſo good effect as was expected; therefore, e 
By an additional ſtatute of 31 El. c. 12. after recitipg. That Cauſes of 

through the counties of this realm horſe- ſtealing was grown ſo com- herſe feats 

« mon, as neither in paſture or cloſes, nor hardly in ſtables, the ſame 

© were in ſafety from ſtealing, which enſued by the ready buying of 

the ſame by horſe-courſers and others in ſome open fairs or markets 

« far diſtant from the owner, and with ſuch ſpeed as the owner could 

not by 3 poſſibly help the ſame, c. it is enadted, That no per- 

« ſon ſhall in any fair or market ſell, (a) give, exchange or put away 

any horſe, mare, gelding, colt or filly, unleſs (1) the toll-taker there, a 

(or where no toll is _ the book-keeper, bailiff or chief officer of _—_ 


"ws w tion, con- 
« the ſame fair or market, ſhall and will take upon him perfect know- fiſting of fue 
edge of the perſon that ſo ſhall ſell, or offer to ſell, give or ex- points, for 
change any horſe, mare, gelding, colt or filly, and of his true chriſ- the ſaving 
tian name, ſurname and place of dwelling and reſidence, and (2) oo —_— 
Sf © ſhall enter all the ſame his knowledge into a book there kept for 1 un. 
« the ſale of horſes, (3) or elſe that he Þ ſelling or offering to ſell, er. 
« give or exchange, or put away any horſe, mare, gelding, colt or 1. Koow- 
„ filly, ſhall bring unto the toll-taker, or other officer aforeſaid of the lege of the 
« {ame fair or market, one ſufficient or credible'perſon that can, ſhall, Rocky of 
or will teſtify and declare unto and before ſuch toll-taker, book- names, &c. 
* keeper or other officer, that he knows the party that ſo ſells, gives, 3. Voucher. 


© exchanges or puts away ſuch horſe, mare, elding, colt or filly, and 
a 


bis true name, ſurname, myſtery and dwelling-place ; and (4) there 4. Entry of 
* © enter or cauſe to be entered in the book of the ſaid toll taker or offi. name, &c. 
ling * cer, as well the true chriſtian and ſurname, myſtery and place of | 

ou * dwelling and reſidence of him that ſo ſelleth, giveth, exchangeth or 


* putteth away ſuch horſe, mare, gelding, colt or filly, as of him that ,.; . 

a fo ſhall teſtify or avouch his blies bf the 3 z and (5) any ed 

* ſhall alſo cauſe to be entered the very true price or value that 

= i have for the ſame horſe, mare, gelding, colt or filly ſo 

4 old. N N : 
And that no perſon ſhall take upon him to vouch, teſtify or de- Voucher. 

* clare, that he knoweth the party T 1X ſo ſhall offer to ſell, give, ex- 

** * change or put away ſuch horſe, mare, gelding, colt or filly, unleſs he 

11 do indeed truly know the ſame party, and ſhall truly declare to the 


2 * toll-taker, or other officer aforeſaid, as well the chriſtian name, ſur- 
5 WH name, myſtery and — of dwelling and reſiancy of himſelf, as of 
wel * him of and for w 10m he maketh ſuch teſtimony and avouch- 


* ment. : | 
as * And that no toll-gatherer, or other perſon keeping any book of No entry to 


nes * entry of ſales of horſes in fairs or markets, ſhall rake or receive any be made, bur 


* toll, or make entry of any ſale, gift, exchange, or putting away of any 2 
| | TSS | : 


= horle, in the firſt 
ty 0f (a) A gift, without valuable conſideration in market-overt. alters no property. * 2 
of the This ſtatute reſtrains the very ſale, and makes it void, if not purſued ; and this part is | 
exit in the disjunctivye, unleſs either the toll-keeper or book+ keeper ſhall and will take upon 
him perfect knowledge, &c. or elſe that he ſo ſelling, or offering to ſell, &c - 
* bring, &c, one ſufficient and credible perſon, &c. that ſhall avouch, &c. who vulgarly is 
called a voucher : and this part of the act extends to all ſales of horſes in market-overt, 
whether the horſe, &c. be flolen or not ſtolen, 2 Inſt. 717, 
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put away, ſo far as he can underſtand the ſame, and then give tothe 


Note to be 


rb to the © ſame, ſubſcribed with his hand; on pain that every perſon that ſo 
; cr, 


Forfeiture, 


Where re- 
coveravic, 


Offerces 
where ccg- 
nizable. 


6. chm g * And that if any horſe, mare, gelding, colt or filly ſhall be ſtolen, 


in fix 


* + horſe, mare, gelding, colt or filly, unleſs he knows the party that l 
« ſells; gives, exchanges or puts away any ſuch horſe, mare, gelding 


colt or filly, and his true chriſtian name, ſurname, myſtery and place 
of his dwelling or refiancy, or the party that ſhall and will teg; 

and avouch his knowledge of the ſame perſon ſo ſelling, iving, ex. 
changing or putting away ſuch horſe, mare, gelding, colt or fill 
and his true chriſtian name, ſurname, myſtery and place of dwellin; 
or reſiancy, and ſhall make a perfect entry into the ſaid book of fag 
© his knowledge of the perſon, and of the name, ſurname, myſtery and 
place of dwelling or reſiancy of the ſame perſon, and alſo the true 
price or value that ſhall be bona fide taken or bad for any yh 
» forſe, mare, gelding, colt or filly, ſo ſold, given, exchanged or 


party ſo buying or taking, by giſt, exchange or otherwiſe, ſuch bork, 
* mare, gelding, colt or filly, requiring and paying two-pence for the 
«* ſame, a true and perfect note in writing of all the full contents of the 


« ſhall ſel], give, exphange or put away any horſe, mare, gelding, colt 
or filly, without being known to the toll-taker or other officer afore- 
« ſaid, or without bringing ſuch a voucher or witneſs, cauſing the ſame 
© to be entered as aforeſaid ; and every perſon making any untrue tef- 
* timony or avouchment in the behalf aforeſaid, and every toll-taker, 
* book-keeper, or other officer of fair or market aforeſaid, offending in 
* the premiſes contrary to the true meaning aforeſaid, ſhall forfeit for 
ever ſuch default the ſum of five pounds; but alſo that every ſale, 
gift, exchange, or other putting any of any horſe, mare, gelding, 
* colt or filly. in fair or market, not uſed in all points according to the 
true meaning aforeſaid, ſhall be void : the one half of all which for- 
« ſeitures to be to the W Majeſty, her heirs and ſucceſſors, and the 
© other half to him or them that will ſue for the ſame before the Jul. 
© tices of Peace, or in any of her Majeſty's ordinary courts of record, 
Aby bill, plaint, action of debt or information, in which no effoign or 
protection ſhall be allowed. 

* And that the Juſtices of Peace of every place and county, as well 
© within liberties as without, ſhall have authority in their ſeſſions, with- 
© in the limits of their authority and commiſſion, to inquire, hear and 
determine all offences againſt this ſtatute, as they may do any other 
© matter triable before them. 


© and after ſhall be ſold in open fair or market, and the ſame ſale ſhall 
© be uſed in all points and circumitances as aforeſaid, that yet neverthe 
© Jeſs the fale o any ſuch horſe, mare, gelding, colt or filly, within fi 
* months next after the felony done, ſhall not take away the property 
Jof the owner from whom the ſame was ſtolen, ſo as claim be made 
* within ſix months by the party from whom the ſame was ſtolen, or by 
* his executors or .cn cab or by any other by any of their ap- 
pointment, at or in the town or pariſh where the ſame horſe, ware, 
* gelding, colt or filly ſhall be ſound, before the Mayor or other head 
officer of the ſame town or pariſh, if the ſame horſe, mare, geld- 
ing. colt or filly ſhall happen to be found in any tqwn-corporate or 
* market-town, or elſe before any Juſtice of Peace of that county near 

to 


ws 


of conveying, &c. perſonal Eftates. 
to the place where ſuch horſe, mare, gelding, colt or filly ſhall be 
* found, if it be out of town-corporate or market-town, and ſo as 
* proof be made within forty days then next enſuing, by two ſufficient 
« witneſſes, to be produced and depoſed before ſuch head officer or 
* Juſtice, (who by virtue of this act ſhall have authority to miniſter an 
« oath in that behalf) that the property of the ſame horſe, mare, 
* gelding, coit or filly ſo claimed, was in the party by or from whom 
* juch deim is made, and was ſtolen from him within fix months next . 
* before ſuch claim of any ſuch horſe, yo , mare, colt or filly ; 
but that the party from whom the ſaid horſe, mare, gelding, colt 
« or filly was ſtolen, his executors or adminiſtrators, ſhall and may 
at all times after, notwithſtanding any ſuch ſale or ſales in any fair 
or open market thereof made, have property and power to have, 
* take again and enjoy the ſaid borſe, mare, gelding, colt or filly, up- 
on payment, or readineſs to offer to pay to the party that ſhall have 
the poſſeſſion and intereſt of the ſame horſe, mare, gelding, colt or 
* filly, if he will receive and accept it, ſo much money as the ſam 
party ſhall depoſe and ſwear before ſuch head officer or Juſtice 0 
* the Peace, (who by virtue of this act ſhall have authority to miniſter 
« and give an oath in that behalf) that he paid for the ſame bona fide, 
* without fraud or colluſion ; any law, &c. to the contrary notwith- 
« ſtanding. | 

| And that not only all acceſſaries before ſuch ſelony done, but alſo 
all accefſaries after ſuch felony, ſhall be deprived and put from all 
benefit of their clergy, as the principal by ſtatute heretofore made is 
or ought to be.“ | 855 

By the twelve points of the common law, and the twelve additional 


2 by ſaid two laſt- mentioned ſtatutes, the property of a horſe is 
o preſerved, that if the owner underftands rere them, it is al- 


moſt impoſſible that the property of the horſe, c. either ſtolen or not 

ſtolen, ſhould be altered by any ſales in a market-overt by him that is 

male fide poſſeſſor. 2. Infl. 719. F | 
And by the ſtatute againſt brokers, 1 Fac. 1. c. 21. F 4. it is recited, Good 

* That foraſmuch as there were not any garments, apparel, houſhold- pawned, 

* ſtuff, or other goods of any kind whatſoever the 7 4.98 be of, either 

* being ſtolen or robbed from any, or badly or unlawfully purloined or 

* come by, but upſtart brokers, under colour and pretence they be free- 

men of the city of London, or inhabiting in Weſtminſter, where they 

« pretend to have the like overt-market as the city of London, and there. 

by preſuming to be lawful for them to uſe and ſet up the ſame idle 

* and needleſs trades, being the very means to uphold, maintain, and 

* imbolden all kind of lewd and bad perſons to rob and ſteal, and un- 

* lawſully to get and come by true men's goods, knowing and finding 

* that no ſooner the ſame goods can be ſtolen or unlawfully come by, 

* but that they ſhall, and may preſently utter, vend, ſell and pawn 

the ſame to ſuch kind of new upſtart brokers for ready money; ſor 

* remedy whereof, and for the avoiding of the ſaid miſchiefs and in- 

* conveniencies, and for repreſſing and aboliſhing of the ſaid idle and 

and needleſs trades and upſtart 1 and the avoiding of theſte, 

* robberies and felonies, and bad people, and for the repreſſing of ſuch 

* kind of nouriſhers and aiders of thieves and bad people, and for the 

* deſence of honeſt and true men's properties and intereſts in their 
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goods ; it is enacted, that no ſale, exchange, pawn or mort ape of 
any jewel, plate, apparel, houſhold-ſtuff, or other goods ky ur 
kind, nature or quality ſoever the ſame ſhall be of, and that ſhall be 
wrongfully or unjuſtly purloined, taken, robbed or ſtolen from x 
perſon or perſons, or bodies politick, and which at any time her 
ter ſhall be ſold, uttered, delivered, exchanged, pawned or done 
away within the city of London or liberty thereof, or within the ci. 
ty of Weſtminſter in the county of Middleſex, or within Southwark 
in the county of Surrey, or within two miles of the ſaid city « 
London, to any broker or brokers, or pawntakers, by any Way or 
means whatſoever, directly or indireQly, ſhall work or make any 
change or alteration of the property or intereſt of and from any per. 
ſon and perſons, or Bay wt rt from whom the ſaid jewels, 4 wh 
apparel, houſhold-ſtuff or goods, were or ſhall be wrongfully pur- 
loined, taken, robbed or ſtolen ; any law, uſage or cuſtom to the 
contrary notwithſtanding. . 
And for the better maintaining of true and honeſt dealing, and for Wi 
the eſchewing and avoiding of falſehood, fraud and deceit in ſuch 
kind of brokers and pawntakers, it is further enacted, that if any 
perſon or perſons, or bodies politick, from whom any jewels, plate, Bl 
apparel, houſhold-ſtuff, or any kind of goods whatſoever, ſhall be 
w1orgfully purloined, taken, ſtolen or robbed, ſhall require and I 
demand of any ſuch broker or pawntaker, to declare whether any 
ſuch goods be come to his or their poſſeſſions, and to declare, ſhen Wi 
and manifeſt the ſame, and how and by what means he had them, o« 
came by the ſame ; and how, when and to whom he hath delivered, 
conveyed, or beſtoyged and employed the ſame ; and that ſuch bro- 
ker, upon any ſuch requeſt and demand to be made, ſhall deny and 
reſuſe to diſcloſe, tell or manifeſt the ſame truly and juſtly, ſhall 
ſorſeit unto the true owner or owners of ſuch jewels, plate, apps 
rel, houſhold and other goods from whom the ſame were wrong. 
fully purloined, taken, ſtolen or robbed. double the value thereof We 
that ſhall be denied and refuſed to be diſcloſed, told and manifelt- Wi 
ed as aforeſaid ; the ſame double value thereof to be recovered by 
the true owner or owners of ſuch goods from whom the ſame were 
wrovgſully purloined, taken, robbed or ſtolen, to be recovered by 
ain, of | f exp ports roll, hanriagt 

o Geo. 2. c, 24. If an on ſhall, knowingly, &c. pawn 
: fe woe or 3 diſpoſe of the goods of — other perſon, 
not being employed, &c. by the owner ſo to do, and ſhall be con vc. 
* ted thereof by the oath of one witneſs, or confeſſion before one juſ- 
« tice, he ſhall forfeit twenty ſhillings, and if not forthwith paid, the 
* ſaid Juſtice ſhall commit him to the houſe of correction, or ſome 
other public priſon of the place where he ſhall refide, or be convit- 
© ed, there to be kept to hard labour ſor fourteen days, unleſs the 
o 
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forſeiture ſhall be ſooner paid; and if within three days before the 
expiration of the ſaid fourteen days, the ſaid forfeiture ſhall not be 
paid, the ſaid Juſtice, upon application of the proſecutor, ſhall or- 
der him to be publicly whipped in ſuch houſe of correction. or ſome 
open public place of the city, &c. wherein the offence ſhall have been 
* committed, as to ſuch juſtice ſhall ſeem proper. . 
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The ſaid forfeitures, when recovered in be applied towards mak- 
ing ſatisfaction to the party injured, and l the coſts of the 


© proſecution, as ſhall be N reaſonable by ſuch Juſtice ; but if 
| © the pup injured ſhall decline to accept of ſuch ſatisfaction and coſts, 


© or if there be any overplus of the ſame, then ſuch forfeiture or over- 
plus ſhall be paid to the overſeers for the uſe of the poor of the pariſh, 
6 2 where the offence was committed.“ Sec. 3. 
Every perſon who ſhall take any goods by way of pawn, Cc ſhall 
* ſorthwith enter in a regular manner, in a book to be kept for that 
« purpoſe, a deſcription of ſuch goods, and the ſum advanced there- 
on, the day and year, and the name and p'ace of abode of the perſon 
by whom they were pawned, and alſo the name of the place of abode 
© of the owner, according to the information of the perſon ſo pawnirg 
the ſame ; and ſhall at the ſame time give a duplicate or copy to the 
« perſon ſo pawning the ſame, if required, on paying to him an half- 
penny, if the goods are pawned for leſs than twenty ſhillings, and a 
« penny if pawned for twenty ſhillings and not more than five pounds,and 
* two-pence if for any larger ſum ; and in default of making ſuch en- 
try, and giving ſuch yy mu or copy, it required, he ſhall forfeit 
« five pounds, by diſtreſs, by warrant of one Juſtice, to be applied to 
the uſe of the poor as aforeſaid,” Sed, 4. ber . 
* If it ſhall be proved to the ſatisfa ction of ſuch Juice upon oath, 
that any of the goods ſo pawned have been rendered of leſs value 
* than they were at the time of pawning thereof, through the default, 
Ec. of the perſon to whom they were pawned, his executors, admi- 
* niſtrators, aſſigns, agents or ſervants z. the ſaid Juſtice ſhall, award a 
« reaſonable ſatisfaQion to the owner in reſpect of ſuch damages; and 
the ſum ſo awarded ſhall be deduQed out of the principal and in- 


© tereſt, and allowance for warehouſe- room, which ſhail appear to be 


due to the perſon to whom they were pawned, his executors, &c. 
© and it ſhall be ſufficient for the pawners, his executors, &c. to 
or tender the money upon the balance, aiter deduQing out of the 
© principal and intereſt, and money paid for warehouſe- room as afore- 
C fad, fed reaſonable ſatisfaQion in reſpect of ſuch damage as ſuch 
6 ou ſhall order; and upon ſo doing the Juſtice ſhall proceed as if 
© he had tendered the whole.“ Se. 5. | 7 
* If any perſon ſhall knowingly . or take in as a pledge, any 
linen or apparel, mtruſted to any other perſon to waſh, ſcour, iron, 
mend. or make up, and ſhall be convicted thereof on the oath of one 
* witneſs, or confeſſion, beſore one Juſtice, he ſhall forfeit double the 
* ſum lent on the ſame, to the poor, to be recovered as other forſeitures 
by this act, and ſhall be obliged to reſtore the ſaid goods to the owner 
in * of the Juſtice, Fe. 65 | 
« If any perſon who ſhall offer by way of 2 Dc. any goods, 
* ſhall not be able, or ſhall refuſe to give a { 'isaRory accourt of 
* himſelf, or of the means by which.he became poſſeſſed thereof; or if 
* there ſhall be any other reaſon to ſuſpe& that ſuch goods are ſtolen, 
* or otherwiſe illegally and clandeſtinely obtained; it ſhall be lawful 
* for any perſon. his ſervants or agents, to whom the ſame ſhall be of- 
* fered, to detain ſuch perſon, and the ſaid $900 and to deliver him 
* as ſoon as conveniently may be into the cuſtody of the conſtable, c. 
* who ſhall immediately convey ſuch perſon, and the ſaid goods, = 
5 * tore 
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fore à Juſtice ; and if ſuch Juſtice thall, upon examination and inqul. 
ry, have cauſe to ſuſpect that the ſaid goods were ſtolen, c. he may 
commit him to ſafe cuſtody, for any time not exceeding fix days, in 
order to be furcher examined; and if upon either of the ſaid ex. 
minations it ſhall appear to the ſatisfaction of ſuch Juſtice, that ſaid 
goods were ſtolen, e. he ſhall commit the offender to the common 
gaol, or houſe of correction, there to be dealt with according to lay. 
Provided that if ſuch goods ſo detained as aforeſaid ſhall afterwarg, 
appear to be the property of the perſon who offered the ſame to be 
pawned, Cc or that he was authorized by the owner thereof to 
awn, Cc. the ſame ; the perſon who detained the party offering the 
[aid goods ſhall be indemnified for having ſo done Sec. 7,8. 
If the owner of any goods unlawfully pawned, fc. ſhall make out, 
either on his oath or by the oath of one witneſs before one Juſtice of 
Peace; that ſuch owner hath or hath had his goods unlawfully ob- 
tained or taken from him, and that there is juſt cauſe to ſuſpect that 
any perſon within the juriſdiction of ſuch Juſtice, hath knowingly, 
c. taken to pawn any goods of ſuch owner, and without his privity, 
Sc. and make appear to the fatisfaQtion of ſuch Juſtice, probable 
grounds for ſuch the owner's ſuſpicion, ſuch Juſtice may iſſue his war- 
rant for ſearching in the day-time, the houſe, warehouſe, or other 
place, of any ſuch perſon ſo charged as aforeſaid ; and if the occu- 
ier of ſuch houſe, fc. ſhall, on requeſt made to him to open the 
fan by any peace officer authorized to ſearch there by warrant of 
ſuch Juſtice, reſuſe to open and permit the ſame to be ſearched, it 
ſhall be lawful for ſuch peace officer to break open any ſuch houſe, 
c. in the day-time, and to ſearch as he ſhall think fit therein for the 
goods ſuſpected to be there, doing no wilful damage; and if any per. 
on ſhall hinder any ſuch ſearch, and ſhall be thereof convieted be. 
fore one Juſtice by one witneſs, he ſhall forfeit five pounds; and if the 
ſame be not immediately paid down, or within the ſpace of twenty- 
four hours, the Juſtices ſhall commit to the houſe of correction, or 
ſome other public priſon, there to be kept to hard labour ſor any time 
not 14 one month, nor leſs than five days, unleſs in the mean 
time the ſorteiture ſhall be paid; and ſuch forfeiture, when reco- 
vered, ſhall go to the poor; and if upon ſuch ſearch any of the good 
ſhall be found, and the property of the owner ſhall be made out to 
- * the ſatisfaction of ſuch Juſtice by one witneſs or conſeſſion, ſuch Juſ- 
- = * tice ſhall thereupon caule the ſame to be ſorthwith reſtored to the 
* .* owner.” Sed 9. | 
lf any goods ſhall be pawned, for ſecuring ary money lent thereon, 
* not exceeding in the whole the principal ſum of ten pounds, and the 
« intereſt thereof; and if within two years after the pawning thereof 
* - (proof having been made by one witneſe, or by producing a 8 
* of the entry directed to be given by this act as aforeſaid, before any 
* ſuch Juſtice, of the pawning of ſuch goods within the {1id ſpace of two 
« years) any ſuch pawner. who was the real owner of ſuch goods at 
the time of the pawning thereof, his executors, £c. ſhall tender to 
* the perſon who lent on ſecurity of the ſaid goods, his executors, &c. 
* the principal money borrowed thereon, and all intereſt due for the 
* ſame, together with ſuch charges due ſor the warehouſe of the goods 
+ pawned, as ſhall be agreed on at the time of pawning the ſame ; 77 
| | 2 6 
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T7 the perſon who took the goods in pawn, his executors, c. ſhall © 


« thereupon refuſe to deliver back the goods ſo pawned for any ſum not 


* exceeding the d ſam of ten pounds to the perſon who borrow- 


ed the money thereon, his executors, fc. then on oath thereof made 
© by the pawner, his executors, Oc. or ſome other credible 8 

* any Jul ice of the place where the perſon who took ſuch pawn, his 
« executors, (fc. ſhall dwell, on the application of the borrower, his 


* executors, Ic. ſhall cauſe ſuch perſon to come before him, and ex- 
amine on oath the parties themſelves, and ſuch other credible perſons 
* as ſhall appear before him, touching the premiſes: and if tender of 


© the principal and intereſt, and charges for warehouſe-room as afore- 
* ſaid, ſhall be proved by oath to have been made as aforeſaid, within 
* the ſaid ſpace of two years; then on payment by the borrower, his 


« executors, c. of ſuch principal and intereſt, together with charges 


« for warehouſe-room as aforeſaid, to the lender, his executors, c. 
* and in cafe the lender, his executors, &c. ſhall refuſe to accept there- 
© of, or tender before ſuch Juſtice, he ſhall thereupon, by order un- 
der his hand, direct the goods ſo pawned forthwith to be delivered to 
the pawner, his executors, Sc. and if the lender ſhall refuſe to de- 
© liver up, or make ſatisfaction for ſuch goods as aforeſaid, as ſuch 


* Juſtice ſhall order, then he ſhall commit the party refuſing to the 
* houſe of correction, or ſome other public priſon, until he ſhall deli- 


* ver up the ſaid goods according to order of ſuch Juſtice, or make 


* ſatisfaQtion for the value thereof to the party intitled to the redemp- - 


tion.“ $:@. 10. 

* If any pawn of goods, made by or for the x» dry ſhall remain 
* unredeemed for two years, the ſame ſhall be forfeited ; and the per- 
* ſon to whom they were pawned may ſell the ſame, ſubjeQ to account 
* for the overplus, if any ſhall be, of the produce of all ſuch goods, 
* which have been pledged for two pounds or upwards, as by this a& 
is directed. And he hall enter in a book kept for that purpoſe, a juſt 
account of the ſale of all ſuch goods, expreſſing the day when, the 
* money for which, and the name and place of abode of the perſons to 
* whom the ſame were ſold: and if they be fold for more than the 
principal, fc. the overplus ſhall be paid on demand to the perſon 
on whoſe account ſuch goods were pawned, his executors, fc, wha 
 thall for his ſatisſaction 


more; and if any perſon ſhall refuſe to permit ſuch perſon who 
' pawned the goods io inſpe& ſuch entry, (ſuch per n, if he be an 
' executor, Cc. at ſuch time producing his letters teſtamentary, C.) 


Nor if the goods were ſold for more than the ſum entered in ſuch book, 


' or if ſuch perſon ſhall not make ſuch entry, or ſhall not have bong 
de (honeſi y) fold ſuch goods for the beſt price that he might have 
teaſonably got ſor the ſame, without his wilful default ; or thall re- 

ſuſe 10 ＋ uch overplus on demand as aforeſaid ; he ſhall forſeit 
* treble the value of ſuch.goods to the perſon by whom, or on whoſe 


s — 1 ; 
account they were pawned, his executors, Ec. to be recovered in any 


of his Majeſty's courts of record at Weſtminſter,” Se. 11, 12. 
No ſee, Je. ſhall be taken for any ſummons, Ec. granted by guy 
Juſties 2 of this act, ſo far as it relates to goods pawned, 
et. (c. 13. 7 8 | 
| | © Any 


e permitted to inſpect the entry to be made 
* as aforeſaid of ſuch ſale, paying for ſuch inſpection one penny and ng 
| 


1 
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Any Juftice, unto whom complaint upon oath ſhall be made of y 
* offence committed ag ainſt this act. ſhall iſſue his warrant for briz, 
| © ing before him, or ſome other Juſtice of ſuch place, the 
charged with ſuch offence ; and the Juſtice before whom he is brougy 
© ſhall hear and determine the matter, and proceed to judgment, ay 
* conviction; and if it ſhall appear upon oath to the ſatisfaRion d 
* ſuch Juſtice, that any perſon within his juriſdiction can give mas 
rial evidence on behalf of the proſecutor, or of the perſon accuſe 
* and who will not voluntarily appear, he ſhall iſſue his ſummon; y 
| © convene him to give his evidence; and if he ſhall neglect to apper 
on ſuch ſummons, and no juſt excuſe ſhall be offered, then (on pri 
upon oath of the ſummons having been duly ſerved upon him) v 
_ * ſhall iſſue his warrant to bring ſuch witneſs before him; and on 
appearance, if he ſhall refuſe to be examined on oath, without off 
N ing juſt cauſe for ſuch refuſal,” the Juſtice ſhall commit him toth 
public priſon for any time not exce=ding three months: and if a 
© ſuch examination the Juſtice ſhall deem the evidence of any {us 
©* witneſs to be material, he may bind over ſuch witneſs, unleſs a fem 
covert, or under the age of twenty-one years, by recognizance n Wl 
* reaſonable penalty, to appear and give evidence at the next ſeſſion 
© or aſſizes.” Sed. 16 : . 1 
No perſon charged on oath with being guilty of any of the offen 
* puhiſhable by this act, and which ſhall require bail, ſhall be adm 
to bail before twenty-four hours notice at leaſt ſhall be proved 
© oath to have been given in writing to the proſecutor, of the an 
and places of abode of the perſons propoſed to be bail for any ſw 
© offender, unleſs the bail offered all be well known to the Juſtice, uh 
© he ſhall approve of them. And every ſuch offender who hl 
bound over to the ſeſſions, c. ſhall be t · jed at the next ſeſſions u 
* held after his being apprehended, unleſs the court ſhall think fit ux 
off the trial on juſt cauſe made out to them Sed. 17. : 

Any inhabitant may be a witneſs.” Sed. 18. 

© No certiorari to remove proceedings.” Fed. 20. = 

Appeal to the next ſeſſions, on the conditions in this cauſe ment» 
© ed, wherein the matter is to be proſecuted, and how the Juſtics v8 
act thereon, is likewiſe ſet forth.” Sed. 21. | Z 

* Perſons ſued ſor any thing done on this act, may have double c 
Seck. 22. | 
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Of the different Means of acquiring and 
| conveying Real Eſtates. TO. 
This Head we ſhall conſider under the following Djviſions . 


ſt. By Deſcent. 5th. By Firfeitures and Loſſes 
2d. By Entry. | * in Qui Caſes. 5 


ch. By Preſeription,. 
ith. By Forfeiture and Loſſes | 1th. By Purchaſe. 
in Criminal Caſes. | 


Nor acquiring Real Eſtates by Deſcent. 


Of Deſcents in general. 


loco ſuperiore in inferiorem movere ; and in a legal underſtanding 


ww upon the heir. Co. Lit. 237. a. 


om one to another, becauſe it is wrought and veſted by the act of law, 
nd right of blood, unto the worthieſt and next to the blood and kin- 


5 Ired of the anceſtor ; and therefore it has not in the common law al- 


: heir, to whom the lands de 


WP cre: eff beret, hoc eſt, 


phew or niece, 


0 the line of the 


ogether the ſame ſignification that it has in the civil law; for the ei- 
il1ans call him heredem, gui ex teflamento ſuccedit in univerſum jus teſ= 
ei But by the common law he is only heir which ſucceeds by 
ight of blood. And this agrees well with the etymolozy of the word 
cend, ſor heres dicitur ab herendo, quia qui 
Proximus eſſ ſanguine illi cujus eft heres. So as 
de * beres, ſanguinis eft heres, & | <a h tatis, Co. Lit. 2 37. 

All poſſible hereditary ſucceſſions may be diſtinguiſhed into theſe 
hree — vis. 8 | arcs hs. 

Firft, In the deſcending line, as from father to ſon or 
i. e. grandſon or grand-daughter. Or, 


S-condly, In the collateral line, as ſrom brother to brother or ſiſter, 
ad ſo to brothers and ſiſters children, Or | | 


Th rdly, In an aſcending line, either direct, as from ſon to father or 
randfather, 


, (which is not admitted by the law of England); or in the 

2 line, a to the uncle or — great unele 7 wo 8 c. 
ad becauſe this line is again divided into the line of the father, or 

i the l mother, this tranverſe aſcending ſucceſſion is either 
ine of the ſather, grandfather, c. on the blood of the father; 
| or 


ESCEN T comes from the Latin words deſtendere, id o. ex Deſent, its 
vation 


is when land, c. after the death of the anceſtor is caſt by courſe of I 


This is the nobleſt and worthieſt means whereby lands are derived Heir, who. 


daughter, ne- Kinds of 


ta. 


en, ns... > 


or in the line of the mother. grandmother, c. on the blood of the 
mother; the former are called agnati, the latter cagnati. Hale', Hit. 
Com. Law 223, | \ 


Rules or Canons of Inheritance. 
Rule iſt. | 
Inheritances ſhall lineally deſcend to the ifſue of the perſon laſt ay. 


ally ſeized, in inſinitum; but ſhall never lineal ly aſcend. 


Rule 2d. 
The male-iſſue ſhall be admitted laſers the female, 
| | Rule zd. | 
Where there are two or more males in equal degree, the eldeſt ou 


ſhall inherit ; but the females altogether, 


Rule 4th. 


The lineal deſcendants, in infinitum, of any perſon deceaſed ſhall re- 
preſent their anceſtor ; that is, ſhall ſtand in the ſame place as the 


perſon himſelf would have done, had he been living. 
LE INE: Rule 5th. 
On failure of lineal deſcendants or iſſue of the perſon laſt ſeiſed, the 


inheritance ſhall deſcend to the blood of the firſt purchaſer, ſubjed u 
the three preceeding rules, hoe 


Rule 6th. 


The collateral heir of the perſon laſt ſeized muſt be his next coll - 
teral kinſman of the whole blood. 


Rule 7th, 


In collateral inheritances the ankle ſtocks ſhall be preferred to the 
female ; (that is. kindred derived from the blood of the male anceſtors 
ſhall be admitted before thoſe from the blood of the female), 


where the lands have in ſact deſcended from a female. be 


: wa dats; _— 
. Sy C-- 9 
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For a variety of examples and obſervations on theſe rules or canons, vide 
Blackſtone's Commentaries, Title Deſcent. zo. e e ee 


Explanation of the Table of Deſcents. - 


manner in which A” mu rarch for the Heir of John Stiles, wwho dies 
1 5 Land which x port. and which therefore be beld as a 
feud of indefinite Antiquity. 29 „ 


In the firſt place ſucceeds the eldeſt ſon Mathew Files, or his iſue 
(No. ,) If this line be extin, then Gilbert Stiles, and the other ſons 


theſe, all the daughters together, Margaret and Charloite Stiles, or their 
iſſue, (No. 3.) On failure of the deſcendants of John Stiles himſelf, 
the ifſue of Geoffry and Lucy Stiles, his parents, is called in, vis. Fran- 
cis Stiles, the eldeſt brother of the whole blood, or his iſſue, (No. 4.) 
Then Oliver Stiles and the other whole brothers reſpeQively, in order 
of birth, or their iſſue, (No. 5) Then the ſiſters of the whole blood 
altogether, Bridget and Alice Stiles, or their iſſue, (No 6.) In defect 
of theſe, the iſſue of George and Cecilia Stiles, his father's parents; re- 
ſpect being ſtill had to their age and ſex, (No: 7.) Then. the iſſue of 
E Walter and Chriftian Stiles, the parents of his paternal grandfather, 

(No. 8.) Then the iſſue of R chard and Ann St les, the parents of bis 
paternal grandfather's father, (No 9.) And ſo on in the paternal. 
grandfather's paternal line or blood of Walter Stiles, in infinitum. In 
deſect of theſe, the iſſue of William and Jane Smith, the parents of bis 
paternal grandfather's mother, (No 10.) ; and ſo on in the paternal 
grandfather's maternal line, or blood of Chriftian Smith, in infinitum ; 
ill both the immediate bloods of George Stiles, the paternal grandfa- 
ther are ſpent. Then we muſt reſort to the iſſue of FEY Frances 
Kempe, the parents of Jobn Stiles“ a grandmother, (No. 1 i) 
Then to the 1flue of Thomas and Sarah Kempe, the parent of his paterna 

randmother's father, (No. 12); and ſo on in the paternal grilidfa- 
ther's paternal line, or blood of Luke Kempe, in infinitum. In default of 
which we muſt call in the iſſue of Charles and Mary Holland, the pa- 
rents of his paternal grandmother's mother, (No. 13); and ſo on in 
the paternal grandmother's maternal line, or blood of Frances Holland, 
in infinitum, till both the immediate bloods of Cecilia Kempe, the pater- 
nal grandmother, are alſo ſpent; whereby the paternal blood of © Tobn 
Srile; entirely failing, recourſe muſt then, and not before, be had. to 
his maternal relations, or the blood of the Bakers (No. 14, 15, 16); 
le: WWillis's (No. 17) ; Thorpes (No. 18, 19); and Whites (No. 20), in the 
lame regular ſucceſſive order as in the paternal line. 

In cafe n Stiles was not himſelf the purchafer, but the eſtate in 
fact came to him by deſcent from his father, or any higher. anceſtor, 
there is this difference, That the blood of that line of anceſtors from 
which it did not deſcend, can never inherit. Thus if it deſcended 


Ss N 


the from Geoffry Stiles the father, the blood of Lucy Baker the mother is 
on, P*rpetually excluded ; and ſo vice werſa, if it deſcended from Lucy + 
les r, it cannot deſcend to the blood of Geoffry Stiles. This in either 
cuts off one half of the table from any poſſible ſucceſſion. And 


farther 


reſpectively, in order of birth, or their iſſue, (No. 2.) In default f 


| g 
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fured that all t 


farther, if it can be ſhewn to have deſcended from Georges dre wy 


cuts off three-fourths ; for now the blood, not only of Lucy Baker, by 
alſo of Cecilia Kempe, is excluded. If, laſtly, it deſcended from Wa. 
ter Stiles, this narrows the ſucceſſion ſtill more, and cuts off ſera, 
eighths of the table; for now, neither the blood of Lucy Baker, not d 
Cecilia Kempe, nor of * Smitb, can ever ſucceed the inheritang, 
And the like rule will hold upon deſcents from any other aner. 
tors. | . 
John Stiles is the perſon ſuppoſed to have been laſt actually ſeie 
of the eſtate ; for if ever it comes to veſt in any other perſon as heir u 
Fobn Stiles, a new order of ſucceſſion muſt be obſerved upon the dex 
of ſuch heir; ſince he, by his own ſeiſin, now becomes himſelf an u. 
ceſtor, or flirpes, and muſt be put in the row of Job Stiles, The 
figures therefore denote. the order, in which the ſeveral claſſes woul 
ſucceed to John Stiles, and not to each other; and before we ſear 
for an heir in any of the higher figures (as No. 8.) we muſt be firſ i 

a] be lower claſſes (from No. 1. to 7.) were extint« 
Jobn Stiles's deceaſe. 5 N | 


By Cuſtom. 


Deſcents of eſtates in fee-fimple by cuſtom are in GAVELKIND - 
BOROUGH-ENGLISH. | 3 

GAVELKIND, i. e. gave all kind; for by this cuſtom every nue 
equal degree of childhood, brotherhood or: kindred, ſhall inben Wi 


equally in like manner as daughters (by the common law) ſhall, bein Wl 


parceners. Co. Lit. 240. a. Bac. L. Tracts 129. 


This fignification of the word gavelkind is founded on the nature « WM 


the lands in point of deſcent ; but its derivation and fignifican 
drawn from the nature of ſervices yielded by the land is beſt fuppond 1 
by reaſon and authority, i. e. it is derived from the Saxon word g 
or as it is otherwiſe written gavel, which ſignifies rent, or a cuſtonur 
perſormance of huſbandry works; therefore they call the land wh 
yields this kind of ſervice gavellind, that is land of the kind that ii 
rent. Vide Robinſon's Common Lan of Kent. p. 1, 2, 3, &c. 
All the lands in England were in the nature of 2 beſore tit 
Norman eqs but as the Normans did not conquer Kent, tis 
cuſtom is till preſerved in ſome places there: (Wood's Inft. I. 
6 | 8 
Ba in divers other parts of England, within divers manors 1 
ſeigniories the like cullom is in force Co, Lit. 140. 4. (Lit. f 205 
And alſo ſuch cuſtoms is in North Wales, &#c. (Lit. $ 265) A 
agreeing with Lir. in this point, ſee flat. Waliæ, An. 12 E. i. Ain 
— in Maliæ, quam in Anglia, quoad ſucceſſionem bereditats a 
quod hereditatis partibilis efl inter heredes maſculos, à tempore (uſu of 
extitit memoria partililis extitit ; dom nus Rex non wult quad conſuuns 
il.a abrocetur, ſed quod hareditates remaneant partibiles inter cun 
heredes ficut fiert conſuevit, & fiat partitio illius ficut fieri conſuevil- 
Lit. 176. a. And the like cuſtom is in Ireland; ſor there the land 
alſo were jn the nature of gave/kind; bot where by their 
the baſtards inherited with their legitimate ſons, as to the —— 
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of conveying, & cc. per ſonal | Eſtates, - 332 
from was aboliſhed. | Co. Lit. 173. 6, 176. 4. But this cuſtom of ga- 
lind is in ſowe places taken away by ſtatute. 
BORCUGH (or BURGH) ENGLISH is a cuſtom in many borough 
owns of England where the ng ſon, eldeſt * or you * 
5, ſhall inberit. Bac. L. 7radts 129. Wood's Inſt. B 3. c. a 
If the King purchaſes gavelkind lands, and dies ſeiſed, leaving ſeve- 
1 ſons, the eldeſt only ſhall inherit; for the crown, and the lands 
hereof the King is ſeiſed jure coronæ, are concomitantia. Co. Lit. Ig. 
F. Raym. 77. the opinion in FI Com. 234.6. to the contrary is de- 
ied by Twiſden ; Sid. 138. the cuſtom is ſuſpendet. 
A ſpecial cuſtom that lands in fee ſhould deſcend to the younger 
on, but lands in tail to the elder, is good ; per Cur. March 54 55. 
zo that it ſhall deſcend. to the youngeſt ſon, if not of the half blood, 
nd if he be, then to the eldeſt. Co. L. t. 140. 6, | | 7 7551 
If the cuſtom of a copyhold be, that the eldeſt daughter ſhall have 
e land, the eldeſt aunt ſhall not have it by cuſtom, for ſhe is not _ 
thin the cuſtom. Per Cur. Paſch. 8 Fac C. B. Rathcliffe and Chapman, 8 = 
db. 165. 4 Leon. 242. 2 Danv. Abr. 548, 7 Vin. 558. 
The youngeſt brother ſhall not have Borough-Engliſh lands, for he 
s not within the cuſtom. Paſch, 8. Fac. C. B. 2 Danv. Ar. 548. 
Vin. 558. and Codb. 166, Same caſe; & per Cur. if the cuſtom be 
hat the youngeſt ſon ſhall inherit, the youngeſt brother ſhall not inhe- 
it by the cuſtom ; and ſo adjudged in Denton Caſe, 4 Leon. 242. 
Yet by ſome euſtoms the youngeſt brother ſhall inherit, but conſue-- 
wdo loc eft objervanda, | Co. Lit. 100. b. B $a act 
And ſo the general cuſtom of gavelkind lands extends to ſons only ; 
ut by ſpecial cuſtom, when one brother dies without ifſue, all bi 
rothers may inherit, Co. Lit. 140. 4 6. | 
If a cuſtom be, that if a man dies without heir-male, that his eldeſt 
aughter ſhall have the land, and if he has no daughter, that the eldeſt 4 
cr ſhall have the land, and if he has not a ſiſter, the eldeſt couſin; — 
or if he has an heir-male, that he ſhall have it before any of them; | g 
ade tenant of the land hath ſeveral daughters, but no beir-male, 
nd the eldeſt daughter dies in the liſe of the tenant of the land, hav- 
s iſſue a daughter; this grandchild is within the cuſtom, and ſhall 
dave the land by deſcent upon the death of the grandfather. Per Cur. 
Mich, * Fac. between Godfrey and Bullock. 2 Danv. Ar. 549. 7 
in, 558. . 1 Sb” | pe 
If Borough-Engliſh lands be let to a man and his heirs during the life 
J. and the ſeſſee dies, the youngeſt ſon ſhall enjoy it; Co. Lit. 
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2 
* 


1e. . for the heir taking it as a deſcendable freehold, the cuſlom 
65 hat runs with the land un the deſcent to the younger ſon Ad- 
kl udged in Baxter and Dadſæuell. upon a ſpecial verdi@ ; though it was 
* — > heir took only by ſpecial limitation to prevent an occu- 
„ Ct 
* Ts the rent js granted out of gavelhind lands, it is of the nature there- 
nd ſhall deſcend to all.equally. Adjudged Trin. 24 Car. Randall 
** nd W rittle, 2 Lev. 87. becauſe the rent is part of the profits of the 
0 ory and iſſues out thereof. %. 90. But adjudged con. in Randal 
land n Noy 15. A truſt ſhall deſcend accordingly, 2 Roll. Abr. 
h 00. Ml, 6. | | ; 
E 11 


Of the different Means 


If A. be ſeiſed of copyhold lands in fee of the nature of Boi 
Engliſh land, and ſurrenders it into the lands of the lord, ea intenyy 
that he — ar it to him and and his wife, and to the heing 
himſelf, and the lord re-grants it accordingly, and there is a cuſy, 
that if any perſon be ſeiſed in fee of any — land, ard 
dies ſo ſeiſed, that the land ſhall deſcend after his death lis juiy 
hujuſmodi tenementis cuſtomar” fic obeuntis ſeiſiti ſecundum raturan d 
Borough-Engliſh land; and after A. having ifſue three ſons, dies f 
ſeiſed, and after ten years aſter his death the oungeſt ſon dies in th 
life of his wife without iſſue, it ſeems the eldeſt ſon iball have this land 
| i | as heir to the youngeſt, and not the middle ſon; for the cuftom cany Wt 
can! * extend to a collateral deſcent, ſcilicet, to direct the deſcent berwe 
| two brothers; for this out of the cuſtom, and the cuſtom was on: WY 
1 ſatisfied by the deſcent to the youngeſt, and the cuſtom fixed the u 

= in the youngeſt, and there is an end of the cuſtom ; and when the cu. Wi 

| tom fails, the common law ſhall guide the deſcent ; and by this ſpec. Wl 

al cuſtom, this ſon, which was the youngeſt at the time of the dead 
his father, ought to have the land, and not any other who ſhould cone il 
to be the younger after. Trin. 11 Cur. B. R. between Rewe and Mil i 
| ier. it was argued by the court, and Brampſten and Barkley inclined, 
1 that the middle ſon ſhould have the land; and Jones and Croke e contra: 
3 but they all agreed, if this land had not been cuſtomary land, thatth 

eldeſt would have it as heir to the father, inaſmuch as this was a m. 

verſion expeQant upon an eſtate for life, and no actual ſeiſin in &k 

youngeſt: and they differed only in this, whether the cuſtom ſhoull 

guide in the deſcent in the ſame manner as in the courſe of a d. 

cent at common law. And Croke and 2 held, that upon thi 

ſpecial cuſtom, if the copyholder died ſeiſed, having a fon, and hi 
wiſe enſeint of another ſon, who is born after, that he ſhould rot ber 
the land; but Bramp/ton and Barkley e contra. Iutratur Hil. ꝙ Car. Re 
$83. 2 Danv, Abr. 549. 7 Vin. 560, Cre. Car. 411. W. Jen. 35, 


— 


1 | 
If the cuſtom be, that the youngeſt ſon ſhall inherit, and a man hs 
iſſue two ſons, and the eleſt has ifſue two ſons, and dies. and after the 
lands deſcend to the youngeſt ſon, who dies without iſſue, the eldet 
ſon of the eldeſt brother ſhall have the land, becauſe the cuſtom hols 
not in the tranſverſal line, but only in the lineal deſcent. M. 24% 
25 Ul. at Hertford Term, reſolved per Curiam. Cited, M. 10 Fac. 
Dan. Ar 550. | | ö 

If there be a cuſtom within the manor of T. that if the father die 
leaving no ſons, but two or more daughters, that the eldeſt 3 
ſhall ha ve his land ſor her life only, and after her death it ſhall de cend 
to the next heir-male that can derive by males; and for want of fuch, 
that it ſhall eſeheat to the lord; and there is another cuſtom, that !! 
the tenant dies, and leaves a wiſe, that the ſhall have it for liſe; 20 
a copybolder of the manor dies, leaving a wife and two daughte” 
and no ſon, and his wi'e enters, and the eldeſt daughter dies, and # 
ter the wiſe dies, the ſecond daughter ſhall have the land for life with 
in the cuſtom ; ſor though ſhe was not the eldeſt at the death of the 
father, yet ſhe was ſo at the death of her mother, whoſe eſtate wi? 
continuance of her father's eſtate, as in caſe of free Bench adjude's; 
and that the cudom was goed. Trin 15 Car. 2. Newlon and Ha te 
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v. 172. & vide Keb. 925. 2 Keb. 111, &c. 2 Sid, 167, 268. "Lev. 
93. Co. Lit. 140. 2 6 


By the Jus Corone. 


Underſtand, that concerning deſcents there is a law, parcel of the 
aws of England, called jus coron.e, which differs in many things from 
he general law concerning the ſubject: as for example, The King in 
ny ſuit for any thing that pertains to the crown ſhall not ſhew in cer- 
in his coſinage as a ſubject ſhall do, or as he himſelf ſhall do for 
kings touching his duchy. Co. Lit, 1 2 b. I 

And in the caſe of the King, if he has iſſue a ſon and a daughter by 
one venter, and a ſon by another venter, and purchaſes lands and dies, 
nd the eldeſt ſon enters and dies without iſſue, the daughter ſhall not 
nherit theſe lands, nor any other fee-ſimple lands of the crown, but 
he youngeſt brother ſhall have them. Co. Lit. 15. 5. 

Note, That neither pofje/fio fratris does hold of lands of the poſſeſſions 
f the crown, nor half blood is no impediment to the deſcent of the 


a ands of the crown, as it fell out in experience after the deceaſe of 
' ing Edward the ſixth to Queen Mary, and from Queen Mary to Queen 


lizaleth, both which were of the half blood, and yet inherited not 
nly the lands which ng eres or Queen Mary purchaſed, but the 
cient lands, parcel of the crown alſo. Co Lit. 15. b. | 
If a man who is King by deſcent of the part of his mother, pur- 
haſes lands to him and his heirs, and dies without iſſue, this land ſhall 
eſcend to the heir of the part of the mother ; but in the caſe of .a 
* the heir of the part of the father all have them. Co. Lit. 
.. | 

So King Henry the Eighth purchaſed lands to him and his heirs, and 
ed, having iſſue two daughters, the Lady Mary and the Lady Eliza- 
tb; after the deceaſe of King Edward, the eldeſt daughter Queen 


= ry did inherit only, all his lands in fee-fimple ; for the eldeſt daugh- 
mm Þ 1 iter of a King ſhall inherit all his ſee · ſimple lands. Co. Tit 
\« 


o it is if the King purchaſes lands of the cuſtom of gavelkinds, and 
lies, having iſſue divers ſons, the eldeſt ſon only ſhal] inherit thoſe 

ands. Co. Lit. 15. 5. | | 

And the reaſon of all theſe caſes is for that the quality of the perſon 

Joes in theſe and many other like caſes alter the deſcent, fo as all the 

nds and poſſeſſions whereof the King is ſeiſed in jure corone, ſhall ſe- 

ndum jus coronæ attend u; on and follow the crown; and therefore to 


| 

* bomſoever the crown deſcends, thoſe lands and poſſeſſions deſcend 
ind (ſo; for the crown and the lands whereof the Kings is ſeiſed in jure 
" one are concomituntia. Co. Lit 15 b, 

if. If the right heir of the crown be attainted of treaſon, yet ſhall the 
ry rown deſcend to him, and eo nſtante (without any other reverſal) the 
ihe tainder is utterly avoided, as it fell out in the caſe of Henry the 
112 deventh, Co. Lit. 16. 2. | 
d; Vor. IllL.—Paxr II. Fi . And 
2 : | 


of the different Means 


Stat. de do- : q are 
nis conditi- as follows, “ concerning lands given upon condition,” that © where 
- enalibus. 


2. De donis conditional:bus, made in the thirceenth year of the reign d 


body of the ſame man and his wife, with ſuch condition expreſſed that 
if the ſame man and his wiſe die without heirs of their bodies betweel 


given, it ſhall come to their iſſue, or return to the giver or bis beir i 


And if the King purchaſes lands to him and his heirs, he is ſeiſcy 
thereof in jure corone ; a fortiori, when he purchaſes land to hin, jy 
heirs and ſucceſſors. Co. Lit, 16, a. | 


By Statute. 
Theſe deſcents are of eſtates in tail, by force of the ſtat. of Wha, 


King Edward the Firſt. | | 
In the preamble of the firſt chapter of the ſaid ſtatute, it is obſerved 


any gives his land to a man and his wife, and the heirs begotten of the 


them begotten, the land ſo given ſhould revert to the giver or his heir, 
In caſe alſo where one gives lands in free marriage, which gift has 
condition annexed, though it be not expreſſed in the deed of gif; 
which 1s this, that if the huſband and wife die without heirs of their 
bodies begotten, the land fo given ſhall revert tothe giver or his bein 
In caſe alſo where one gives land to another, and the heirs of his body 
iſſuing, it ſeems very hard, and yet ſeems to the givers and their heir, if 
that their will being expreſſed in the gift, was heretofore nor yet is d- 
ſerved. In all the caſes aforeſaid, 5. — iſſue begotten and born bs. 
tween them (to whom the lands were given under ſuch condition) bew 
tofore ſuch feoffees had power to alien the land fo given, and to dif. 
herit their iſſue of the ho contrary to the minds of the givers, ad 
contrary to the form expreſſed in the gift. And further, when we 
iſſue of ſuch feoffee is failing, the land ſo given ought to return to tle 
iver or his heir, by form of the gift expreſſed in the deed, though til 
iſſue (if any were) had died, yet by the deed and feoffment of then, vi 
whom the land was ſo given upon condition, the donors have here 
fore been barred of their reverſion, which was directly repugnant u 
the form of the gift.” D | 
And by the ſame chapter thus enacted, | 
* Wherefore our Lord the King perceiving how neceſſary and expe 
dient it ſhould be to provide remedy in the aforeſaid caſes, has ordut 
ed, that the will of the giver, according to the form in the deed d 
gift, manifeſily expreſſed, ſhall be from henceforth obſerved. 9 
that they to whom the land was given under ſuch condition ſhall hat 
ro power to alien the land ſo given, but that it ſhall remain unto it 
iſſue of them to whom it was given aſter their death, or ſhall rever® 
the giver or his heirs, if iſſue fail (whereas there is no iſſue at al)" 
if any ifſue be, ard fail by death, or heir of the body of ſuch iſt 
failing: neither ſhall the ſecond huſband of any ſuch woman fr 
— have any thing in the land ſo given upon condition after bt 
death of his wife, by the law of England, nor the iſſue of the ſecos- 
huſband and wiſe ſhall ſucceed in the inheritance ; but immediate} 
aſter the death of the huſband and wife to whom the land wi 


fort is aid.” 1 
* And if a fine be levied hereafter upon ſuch lands, it ſhall be 
in law: neither ſhall the heirs, or ſuch as the reverſion belongs * 


F 
* 


of conveying, 8c. perſonal Eftates. | = 
o they be of full age within England, and out of priſon, need to male 


eir claim.“ | 
Littleton (& 13.) ſays, that before this ſtatute all inheritances were 
e-fimple ; {A 3? hs ifts which are ſpecified in the ſtatute were ſee- — 2 ay 
le conditional at the common law. | fore the ſta- 
And Coke (on Lit. p. 19. a.) ſays, that ſee-ſimple here is taken in a tute. 
rze ſenſe, including as well conditional or qualified, as abſolute, to 
ſkinguiſn them from eſtates-tail ſince the ſaid ſtatute. | | 
W Before which, if land had been given to a man, and to the heirs male 
his body, the having of an iſſue-female had been no performance 
the condition. Co. Lit. 19. a. f ; e 
But if he had iſſue- male and died, and the iſſue- male had inherited, 1 
t he had not a fee- ſimple abſolute; for if he had died without iſſue- | 
le, the donor ſhould have entered as in his reverter. Co. Lit. 4 
1 | | "i 
But having iſſue, the condition was performed for three purpoſes, 
) To alien. (2.) To forfeit. (3.) To charge with rent, common, or 
e like. Co. Lit. 19. a. | | 
But the courſe ofdefoent was not altered by having iſſue ; for if the 
nee had iſſue and died, and the land had deſcended. to his iſſue, yet 
that iſſue had died (without any alienation made) without iſſue, his 
Pllateral heir ſhould not have inherited, becauſe he was not within 
e form of the gift, viz. heir of the body of the donee. Co. Lit. 
. . 
Lands were given before the ſtatute in frank marriage, and the do- 
e hadi iſſne and died; and after the iſſue died without iſſue, it 
xs adjudged that his collateral iſſue ſhall not inherit, but the donor 
all re-enter. So note, That the heir in tail had no fee-ſimple abſo- 4 
e at the common law, though there were divers deſcents. Co. | 
19. a. 2 
If Lands had been given to a man, and to his heirs-male of his body, 
d he had iſſue two ſons, and the eldeſt had iſſue a daughter, the 
ugbter was not inheritable to the fee-ſimple, but the younger ſon 
inan oni. And ſo if land had been given at the common law to 
man, and the heirs-female of his body, and he had iſſue a ſon and a 
ughter, and died, the daughter ſhould have inherited this fee-fim- 
at the common law; for the ſaid ſtatute creates no eſtate- tail, but 
ſuch an eſtate as was fee-ſimple at the common law, and is deſcendi- 
in ſuch form as it was at the common law. If the donee in tail 
d iſſue before the ſtatute, and the iſſue had died without iſſue, the 
enation of the donee at the common law, having no iſſue at the time, 
d not barred the donor. Co. Lit. 19. a. | 
If donee in tail at the common law had aliened before any iſſue had, 
d after had iſſue, this alienation had barred the iſſue, becauſe he 
aimed a fee-ſimple ; yet if that iſſue died without iſſue, the donor 
ght re-enter, for that he aliened before any iſſue, at which rime he 
no power to alien to bar the poſſibility of the donor. But if ſe- 
-tenant in tail had taken huſband, and had iſſue, and the huſband 
d wiſe had aliened in fee by deed before the ſtatute, yet the iſſue 
icht have had a formedon in deſcender, for the alienation was not 
ful; but otherwiſe it is, if it had been by fine. And theſe things 
ough they ſeem ancient, are neceſſary to be known, as well for the | 
| F f 2 knowledge 


r 


knowledge of the common law, as for annuities, and ſuch like inber. 
tances as cannot be intailed within the ſaid ſtatute, and therefore remain 

at common law. Co, Lit. 19. %. | 
I If the King before the ſaid ſtatute had made a giſt to a man, andy 
the heirs of bis body begotten, the donee, poſt prolem ſuſcitatem, might 
have aliened as well as in the caſe of a common perſon. Co, Lt, 


19. 4. | , 
* if the donee had no iſſue, and before the ſtatute had aliened 
with warranty, and died, and the warranty had deſcended upon the 
King, this ſhould not have bound the King of his reverſion without 
afſets ; but otherwiſe it was in the caſe of a common perſon. Of the 
other ſide, if lands had been given to the King, and to the heirs of his 
body, he could not before ie have aliened in fee, but only to have 
barred his iſſue as a common perſon might have done, but not have 
barred the reverſion ; for that would have been wrong in tlie caſe of 
a ſubject, and the King's prerogative cannot alter his caſe, nor make 
it greater than the donor gave unto him: and it is a maxim in law, 
That the King can do no wrong. Cy Lit. 19. . 4. yo 
Cauſes of The cauſe of making the ſaid ſtatute, was to preſerve the inheritance 
making the in the blood of them to whom the gift was made, notwithſtanding at- 
ne de 1ainders of treaſon or felony. Co. Lit. 19. a. 392. . And this act in 
hiſtory is called gentilitium municipale ; becauſe thereby the families of 
| many noblemen and gentlemen were continued and preſerved to their 
poſterities Co. Lit. 393. 8 
Inconveni-„ But again Coke obſerves, (Co. Lit. 19. B.) that when all eſtates were 
encies of it. ſee-ſimple, then were purchaſers ſure of their purchaſes, ſarmers df 
| their leaſes, creditors of their debts, the King and lords had their e. 
cheats, ſorfeitures, wardſhips, and other profits of their ſeigniorie:: 
and for theſe and other like caſes, by the wiſdom of the common lau, 
all eſtates of inheritance were fee-fimple; and what contentions and 
miſchiefs have crept into the quiet of the law by theſe ſettered inhe- 
ritances, daily experience —— us. | 
But ſogge of theſe inconveniencies, ſince the ſtat. de donis non, have 
been remedied. 

But notwithſtanding the many miſchiefs and inconveniencies of in- 
tailed eſtates, and the ſtatutes before mentioned, and fines and recove- 
ries to dock intails, there are methods found out to limit eſtates by ſet- 
tlements, that no law or ſtatutes can reach or alter them, except 1 

particular act of parliament is made for that purpoſe. Wood's Inft. 5. 

"Tx | 
What alien= Tenements is the only word which the ſaid ſtatute of Weſtminſter 2. 
A tet by that created eſtates-tail, uſes; and it includes not only all corporate 
33 (a;4 inheritances, but alſo all inheritances iſſuing out of any of thoſe inhe- 
ſtatute, ritances, or concerning or annexed to, or exerciſable within the ſame, 
though they lie not in tenure; therefore all theſe may be intailed, 2 
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rents, eſtovers, commons, or other profits whatſoever granted out 18 

land; or uſes, offices, dignities which concern lands or certain places bi 

may be entailed within the ſaid ſlatute, becauſe all theſe ſavour of * 

realty. Co. Lit. 10. b. 20. a. is | - 

1 But examples will illuſtrate and make this learning elear. ” 
: The writ of afſize was de libero tenemento, and made his plaint at the * 

office of the ſourth part of the ſerjeant of the common place, 11 — 


of — &c. perſonal Eſtates. 


writ adjudged good. And ſeeing that a man has a freehold, liberum 
tenementum in it, by conſequence it may be intailed. Co. Lit. 20. a. 

The office of the keeping of the church of our Lady of Lincoln was 
intailed, and a fer medon there brought upon that gift of the office by 
the iſſue in tail. Co. Lit. 20. a. - | 

The office of the marſhal of England intailed. Co. Lit. 20. 4. 

The office of one of the chamberlains of the exchequer, Co. Lit. 


„ 4. | | 
"The office of forſterſhip intailed. Co, Lit. 20. a, 

(Charters intailed. Co. Lit. 20. a. | 

An uſe intailed. Co. Lit. 20. a. | 

A nomination to a benefice intailed. Co. Lit. 20. a. 

Alſo a name or dignity may be intailed within the ſtatute ; as Dukes, 
Marquiſſes, Earls, Viſcounts, and Barons, becauſe they are named of 
ſome county, manor, town, or place. Co Lit. 20. a. | 

If lands be given in tail, upon condition, that the tenant in tail, nor 
his heirs, ſhall not alien in fee, nor in tail, nor for term of another's 
life, but only for their own lives, &c. ſuch condition is good. And 
the reaſon is, for that when he makes ſuch alienation and diſcontinuance 
of the intail, he does contrary to the intent of the donor, for which 
the ſtat. of Weſftm. 2. c. 1. was made. Lit. 5 362. Ts 

And therefore, if a gift in tail be made upon condition, that the do- 
nee, c. ſhall not alien, this condition is good to ſome intents, and void 
vo {ome : for as to all thoſe alienations which amount to any diſcontinu- 
W.cnce of the eſtate-tail, (as Lit. here ſpeaks) or is againſt the ſtat. of 
.. 2. the condition is good without queſtion; but as to a common re- 
„very the condition is void, becauſe this is no diſcontinuance, but a 
ar; and this common recovery is not reſtrained by the ſaid ſtatute 
Wand therefore ſuch condition is repugnant to the eſtate-tail : for it is to 
be obſerved, that to this eſtate-tail there are divers incidents: Firſt, . 
To be diſpuniſhed of waſte, Secondly, That the wiſe of the donee in 
tail ſhall be endowed. Thirdly, That the huſband of a feme-donee af- 
ter the iſſue ſhall be tenant by the courteſy. Fourthly, That the tenant 

in tail may ſufter a common recovery: and thefefore if a man makes a 
gift in ail, upon condition to reſtrain him of any of theſe incidents, 
the condition is repugnant and void in law. And it is to be obſerved, 
hat a collateral warranty, or a lineal with aſſets in reſpect of the re- 
compence, is not reſtrained by the ſaid ſtatute ; no more is the common 
r:covery in reſpe of the intended recompence. And Li. with an intent 
to exclude a common recovery ſays, Such alienation and diſcontinuance 


* 


ie * 

” boining them together. Co. Lit. 223. B. 224. a. | h 

* If a man before the ſaid ſtature had made a gift to a man and the 

je heirs of his body, upon condition, that after iſe he ſhould not have 

of rover to ſell, that condition would have been repugnant and void. Pari 

* ratione, after the ſtatute a man makes a giftin tail, the law ztacite gives 

ihe h n power to ſuffer a common recovery; therefore to add a condition 
in2t he ſhall have no power to ſuffer a common recovery is repugnant 
and void, Co. Lit. 224. 4. | 

he a man makes a feoffment to a baron and ſeme in fee, upon condi- 

the % that they ſhall not alien; to ſome intent this is good, and to ſome 

it . inis void: for to reftrain an alienation by feoffment, or alienation 


7 deed, it is good, becauſe ſuch an alienation is tortious and voidable : 
Fi 3 | but 


> 
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Of the different Means 


. that if lands be given in tail, upon condition, that neither the tem 


gift in tail upon condition that he ſhall not make a leaſe for his ont 


but to reſtrain their alienation by fine is repugnant and void, becauſe; 
is lawful and unavoidable. Co. Lit. 224. 4. | 

It it ſaid, that if any man inſeoff an infant in fee, upon condition thy 
he ſhall not alien, this is good to reſtrain alienations during his mim. 
Tity, but not after his full age. Co. Lit. 224. a. 

I is likewiſe ſaid, that a man by licence may give land to a Biſhy 
and his ſucceſſors, or to an Abbot and his ſuceefors, and add a cos. 
dition to it, that they ſhall not alien without the conſent of their ch; 
ter or convent, becauſe it was intended a mortmain, that is, that i 
ſhould for ever continue in that ſee or houſe, for that they had it a 
auter droit, for religious and good uſes. Co. Lit. 224. a. 

Littleton, in the before-mentioned ſection (362.), ſays, (inter ali 


in tail, nor his heirs, ſhall alien for term of another's life, but only { 
their own lives, Ic. ſuch condition is good. 
Upon which Coke remarks, (p. 223. 6.) That yet if a man nuke 


file, altho' the eflate be lawful, yet the. condition is good, becauſe th 
reverſion is in the donor. . 4 
As if a man makes a leaſe for life or years, upon condition that they Wl 
ſhal] not grant over their eſtate, or let the land to others, this is good; Wl 
and yet the grant or leaſe ſhould be lawful. Co. Lit. 223. 6. 
If a man makes a gift in tail, upon condition that he ſhall not mul 


a leaſe for three lives or twenty-one years, according to the ſtatuie i : 


32 H. 8 the condition is good; for the ſtatute gives him poweru 
make ſuch leaſes which may be reſtrained by condition, and by hisom 
agreement; for this power is not incident to the eſtate, but given» 
him collaterally by the act, according to that rule of law, guilds 
poteft renunciare juri pro ſe introducto. Lit. 223. b. 5 

As to what remedy the iſſue in tail has, if the tenant in tail ales 
vide Co. Lit. 327. a. 4 

But if the grant of the inheritance be merely perſonal, or to be er 
erciſed with chattels, it cannot be intailed. Wood's Inft. B. 2. c. i. 

So a grant of annuity to a man, and the heirs of his body, is voids 
to the limitation only, Wood's Inſt. B. 2. c. 1. 

And ſo is a leaſe for years to a man, and the heirs of his bod, 
Words Infl. B. 2. c. 1. cites 10. Rep. 87. 4 Inſt. 87. 

For the chattel cannot be turned into an inheritance ; yet it is cox 
monly aſſigned in truſt, that the truſtees ſhould permit the iſſue in ul 
Sc. and to receive the profits, which is an intail in effect. H 
Inft. B. 2. c. 1.— But if a leaſe for years comes then to be limited" 
tail, the law allows not a preſent remainder to be limited thereon: ! 
will allow a future eſtate ariſing upon a contingency, and to wear 
in a ſhort time. Duke of Norfols Caſe, 3 Chan. Ca. 27. 


an » as» 3i£@. os . um foocooÞ. : cc .. - 
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| Copyholds cannot be intailed by the ſtatute, yet cuſom co- opera 
with the ſtatute will make an 1 if not cuſtom only; for tl 
cuſtom might have been before the ſtatute. Hood's Infl. B. 2. & 
cites Infl, 6. a. 5. Coke's Compl. Cop. & 47, 48. 53. 3 Rep. 8. cn 
Cro. Car. 42. 2 Saund. 422. 3 Lev. 327. See Burr. Rep. 200, kc 
Ait. Rep. 385 to 390. 2 Ath. Rep. 37. 45. 85 101. 189. Ke 
It is not ſufficient proof of ſuch cuſtom, that lands have been Rn 
ed to many and the heirs of their bodies; for that may be ms 
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ditional, as it was at common law : but if a remainder has been limited 
and enjoyed, or if the iſſues in tail have avoided the alienation of the 
anceſtor, c. ſuch are good proofs of an eſtate- tail. Mood Inft. B. 


2. 4 1. P. 122. 


As copyboſds by cuſtom may be intailed, they may by like cuſtom be 
cut off by ſurrender, Wood's Inſt. B. 2. c. 1. p. 122. 


Is what Caſes a Man may be aid to be in by Deſcent, or by 


Purchaſe. - 


If a man deviſes lands to one that is his-heir, this is void, and it ſhall 
operate by deſcent ; Hob. Rep. 29. Counden's caſe; for where there is 
not any alteration of the eſtate, by the deviſe of the eſtate which the 
law gives to him, he ſhall be in by deſcent, which by intendment is 
more for his advantage, as to take away an _ and for a warranty, 
and is the more antient title. 2 Danv. Abr. 55 . dee, 574. 

The heir takes by deſcent lands deviſed to him charged without al- 
teration of the eſtate. Ld. Raym. 728. | 


3 Leon, 118. Hob. zo) the remainder to J S. who is next heir in fee 


deviſor by deſcent ; for the alteration of the eſtate in reverſion, which 
the law gives him toa remainder, which is given by the deviſe, is not 
any alteration of the eftate in point of eſtate, and therefore he ſhall 
be ſaid to be in by deſcent, which is the more ancient and better eſtate, 
and not by purchaſe by way of remainder. Mich. 24. Car. B. R. be- 
tween Preflon and Holmes, adjudged upon a ſpecial verdict. Intratur 
Trin. 23 Car, Rot. 252. 2 Danv. Abr. 556. 7 Vin. 574. Styl. 148, 149. 

If a man deviſes lands held by knight-lervice to his wife till J. S. who 
1s his next heir, comes to the age of twenty-four years, and at that 
age deviſes all to the ſaid I. S. in fee, and when he comes to the ſaid 
age of twenty-four years, that his wife ſhall have the third part for 
her life, and if J. S. dies before the age of twenty-four years, when the 
land ſhall remain to the wife during her life, and after her deceaſe, 
(if J S. have no iſſue) the remainder to his daughter in tail, the re- 
nainder to the right heirs of the deviſor ; the wife dies after the heir 
. comes to the age of twenty-four years. In this caſe no intail is made by 
ul 7 will, but 5 S. ſhall have it by deſcent in fee. 2 Danv. Ar. 556. 
7 n. 574. | 
| If A. be ſeiſed of a copyhold in fee, and ſurrenders it to the uſe of 
: | bis will, and after by his will deviſes it to B. his couſin for his life, and 


the word heir being limited to the body of B. eff nomen colloctivum, and 
and all one with the word heirs; and the words for ever, in caſe of a 


when land is given to another and his heirs for ever; and therefore in 
this caſe this is a fee executed in B. and his heir is in by deſcent, and 
not by purchaſe ; and it is not like to Archer's Caſe Co. 1. where the 
deviſe is to one for life, and after to his heirs-male and to the heir- 
wale of ſuch heir-male ; for there the inheritance is limited to the heir 


rant 
co of the body of the heir-male, Paſch. 1651, adjudged in a writ of error 
004k upon 


If a man deviſes lands to his wife for life, (/ for years, 2 Leon. 101. | 


this is a void deviſe to JI. S. and he ſhall be in after the death of the 


aſter his deceaſe to the heir of his body begotten, for ever: in this caſe 


deviſe, make a fee, and are only put to ſhew his intention, as is uſual, 
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Danv. Ar. 557. /in. 575. Styl: 249, 273. 


7 Vin. 575, 


tation, and not of purchaſe, for his heir ſhall be in by deſcent. C.. 


judgment of the Court of King's Bench, a writ of error was brought in 


upon a judgment in hanco, upon a ſpecial verdi& between Pawſey and 
Lawdal, and the judgment + 22% in hanco e contra reverſed for . 
Intratur Paſch 1650. Rot. 279. This reverſed by the opinion of the 
court, preler Juſtice Jernyn, who was of the contrary opinion. 3 


Lands are deviſed to one of the co-heirs, ſhe takes the whole by the 
deviſe, and no part by deſcent. 2 Lord Raymond 829. 

If a man leaſes to one for life, the remainder to the right heirs of 
J. S; I. S. being dead at the time, his right heir hath the remainder 
by purchaſe. 27 Ed. 3. & 2 Danv. Ar. 557. > Vin. 575. 


So the right heir ſhall bave the remainder y purchaſe, though I d. 
was living at the time of the grant. 27 E. 387. 2 Danv. Abr. 55) 


When the anceſtor by any gift or conveyance takes an eftate of frecboll 
and in the ſame giſt or conveyance an eſtate is limited immediately u 
hi. beirs in fee or in tail, there the words, hrs heirs, are words of limi- 


Shelly 104. 40 E. 3. 9. 6. 45 E. 3.19. 17 E. 3.43.6. 64. Cantra, 
7 H. 4. 23. 30 * hg Ar. 557, „J 575. 135 

In the caſe of Perrin and Blake, M. Williams being ſeized in fee of a 
plantation in Jamaica, deviſed in the following words: Should ny 
wife be enſient with child at any time hereafter, and it be a female, 
give and bequeath unto her the ſum of two thouſand pounds, . 
and if it be a male, I give and bequeath my eſtate real and perſom 
equally to be divided between the ſaid infant and my ſon John Will. 
ams, when the ſaid infant ſhall attain the age of twenty-one. Jem, lt 
is my intent and meaning, that none of my ildren ſhould ſell or diſt 
of my eſtate for longer time than his liſe; and to that intent | give, deviſe 
and bequeath, all the reſt and reſidue of my eſtate to my fon Jon 
Williams and the ſaid infant, for and during the term of their naturd 
lives, the remainder to my brother in-law, J. G. and his heirs, for 
and during the lives of my ſons Johr:4//i/liams and the ſaid infant; the 
remainder to the heirs of the body of my ſaid ſon John Williams and the 
ſaid infant lawfully begotten or to be begotten, the remainder to my 
daughters, Cc.“ No other ſon was born, and the queſtion was, What 
eſtate John Mill ams took under this will? ES 

This queſtion was twice ſolemnly argued in the Court of King' 
Bench, and it was held by Lord Mansfield Chief Juſtice, and Ain 
and Willes Juſtices, that John WV illiams took an eftate for liſe only; 
but Mr Juſtice Yates held, that he took an eſtate-tail. From the 


the Exchequer Chamber, where the deciſion of the Court of King" 
Bench, was reverſed on the opinions of Chief Baron Parker, the Barons 
Perrot and Adams, and Juſtices Gould, Blackftone and Nares, againſt the 
opinions of Sir Milliam de Grey, Chief Juſtice of the Common Pleas, and 
Baron Smythe, An appeal was afterwards lodged in the Houſe of 
Lords, but was withdrawn upon a compromiſe. Vide Fearne's Ef 
on ( o-tingent Remainders and E xecutory Deviſes 110, Cc. and the va- 
riay Caſes there cited, Vide aljo 4 Burr. Rep. 2579- Blackſtone's Rep. 
Tel. 1. p. 672. ET 

If a leaſe is made to A and B. and if A. dies beſore B. the remainder 
to the heirs of 4. the beirs of A. can take only by purchaſes ; for there 


wa 


—_— 


of conveying, &c. perſonal Eftates. 


was no poſſibility that the freehold and fee could be conjoined in 4. 
Lit. Rep. 258. | | | 

If a * of inheritavce ſurrenders it to the uſe of another and 
his heirs, and he to whom the ſurrender is made dies before admit- 
tance; and after the lord admits his heir, he ſhall be ſaid in by pur- 
chaſe, and not by deſcent, for he is in by the lord; for nothing was 
in his father by the ſurrender before admittance. Trin. 40 El. b. 
Moor Caſe. 2 Danv. Abr. 557. 7 Vin. $75: | 

If 4. bargains and ſells lands to B. in fee for money, and aſter dies 
before —— of the deed, and after the deed is inrolled, his heir 
ſhall be in by deſcent; and if it be held in capite, ſhall ſue livery if he 
be of full age, and ſhall be in ward if within age; for upon the inrol- 
ment it ſettles in the bargainee, between the bargainor and him, ab 
initio, by the ſtatute of uſes ; and the ſtatute of inrolment ſays, that 
nothing ſhall paſs except it be inrolled ; ſo, that if it is inrolled, it 
veſts not by the ſtatute of inrolments, but by the ſtatute of uſes. Hob. 
Rep. 136. Dimmock's Caſe. Cro. Fac, 408. Ow. 149, 150. | 

If A. being tenant in tail has iſſue two ſons, and the eldeſt — 
iſſue a daughter dies, leaving his wife priviment enſient of a ſon; an 
aſter 4. covenants to ſuffer a recovery to the uſe of himſelf for life, the 
remainder to C. and D. for twenty-four years, the remainder to the 
heirs-male of the body of A. and dies at five in the morning, and the 
recovery paſſes the ſame day, and an habere facias ſeiſinam is imme- 
diaiely awarded, and in a few days after executed, and the youngeſt ſon 
enters, and after the wiſe of the eldeſt is delivered of a fon, he may 
enter upon the youngeſt ; for the youngeſt taking what his anceſtor 
would have done if - had lived, he ſhall take it by deſcent, and not 
by purchaſe. Trin. 23. Eliz. Shelly's Caſe, Co. 93, 94, c. adjudged 
98. Several caſes put upon the ſame reaſon. And Moor 1 36. pl. 281. 
the ſame caſe ad julgedd ; for when the heir takes that which his anceſ- 
tor would have taken if living, he ſhall take it by deſcent, and not by 
purchaſe. And. 60. S. C. adjudged. 

If a man having only two daughters his heirs, deviſes his lands to 
them and their heirs ; and they uke as jointenants, and not as coparce- 
ners; for the deviſe giveth it them in another degree than the com- 
mon law would have given it them, and for the benefit of the ſurvi- 
vorſhip between them. Mich. 37. El. 431. per tot. cur. 2 Danv. Abr. 
558. F Lev. 127, 128. | Ow. 65. 505 | 

But if the deviſe had been to one of them, and her heirs, ſhe ſhould 
have taken the whole by deviſe, and nothing by deſcent, for her title 
mw intire. Per Doddridge, Palm. 373. 2 Roll Rep. 352. and vide 2 

14. 79. 3 

If the deviſe be to them and their heirs, equally to be divided be- 
tween them, ſhare and ſhare alike, they are tenants in common. 2 Sid. 
53 78, 79. Et vide Godb. 362, 363. 3 Leon. 25, 26. Gouldſ. 88. 

And if a man deviſes land to his ſon and heir apparent, and a ſtrang- 
er, they are jointenants for the benefit of the ſtranger. Per Cur. Gelb, 
94. Owen 68. F 7 | 

If a man deviſes lands to his eldeſt ſon and his heirs, paying twenty 
pounds a-piece to his younger children at their ages of twenty-one 
years, and Aer non-payment of the legacies, — the lands to his 
Vunger children and their heirs; the eldeſt ſon is in by deſcent, qa 

there 
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Of the different Means 


(s) This 
mouſt be in · 


there is no limitation or condition annexed to his eſtate. Adjudeed fil 
1 Eliz. Hamſworth and Pretty, Moor 644 pl 891. The firſt deviſe n 

e eldeſt ſon and his heirs in fee. being no more than the law gave him, 
was void; but the deviſe io the younger upon his non-payment was good 
by way of future or executory deviſe. Same Caſe, Cro El.x. 833. 910 925 

If a man deviſes lands to his eldeſt ſon and heir, and his heirs, u 
condition that he ſhall pay his debts within a year, and if he fail 
that his executors ſhall 1 the lands, and pay his debts, and die 
the fon hath it as a purchaſer, being tied with a condition, Adjudge 
Mich. 5 Car. Glpin's Caſe, Cro Car. 161. 

If a man being ſeiſed of lands on the part of his mother, deviſes then 
to his executors for ſixteen years, and after to one who is his heirs 
parte materna, he ſhall take by deſcent; for the deſcent to the heir 
a parte paterna or materna is but a conſequent ar A upon the na. 
ture of the eſtate. Trin. 35 Car. 2. between Hedger and Row, 3 la 
127. adiudeed; though it was objected it was better for him to take by 

urchaſe, for then the heirs of the part of the father might inherit be. 
ore the heirs of the part of the mother, and ſo both heirs would be in- 
heritable. | 

Vide further Fearne's Eſſay on Contingent Remainders and 
Deviſes.— Alſo, Fearne's Legigraphical Chart of landed Property. 


' What ſhall be an Impediment of a Deſcent. 


If a man hath iſſue two ſons, and the elder is attainted of felony, and 


i es (a) in the life of the father, and after the father dies ſeiſed d 


out iſſue. 


_ 48. pl 


Hob. 334. 
Cro. Car 


435. W. 
Va. 34. 
ide 1 Sid. 
200. and | 
Vent. 415 
416, &c. 


ment, 


. lands, this ſhall deſcend to the ſecond ſon, or to the daughters of the 
father, if he hath no ſan ; for the attainder of the elder ſon did no 
corrupt the blood between the younger ſon and the father. O. Lit, 
8. dubitatur, 27 E. 3. 77. ö. 2 Danv. Abr. 554. 5 Vin. 511. 

But if the eldeſt ſon, being attainted of felony, ſurvives the father, 
he ſhall be an impediment to his brother or next heir to have the land 
by deſcent from the father. 26 / 2. adjudged. 2 Danv. Ar. 555, 
7 Vin. 572. And the land ſhall eſeheat Co. Lit. 13 a. 

1 H. 4. Rotulo Parliamenti, numero 1 32. a petition was prefered, that 


* where the eldeſt ſon _—_ the life of his father is attainted, the nen 


brother might notwithſtanding ſucceed as heir to his father; and'0 
which it was anſwered by the King, Let the common law run. 2 Daiv. 
Abr. 555. 7 Vin 572. | 

If a man dies ſeiſed in fee, leaving ifſue only two daughters, one 
whereof was attainted of felony in his lifetime, one moiety ſhall de- 
ſcend to the one daughter, and the other moiety ſhall eſcheat. Cs. Li. 


163 6. 
Ir a man hath iſſue an eldeſt ſon, born out of theallegiance of the King 
and after hath ifſue a younger ſon born in the realm, the youngeſt ſon 
ſhall be heir to the father, and the eldeſt ſhall not be any impediment 
to him, becauſe the eldeſt never had any inheritable blood in bim. 
Co. Lit. 8. a. | | 

If a man has iſſue a ſon, and is after attainted of treaſon or ſelony, 
and then obtains his pardon, and has iſſue another ſon, if the elder ſon 


die, leaving the father, the younger ſhall inherit, for * 


— 


— —— 
ſored the blood as to all iſſue begotten afterwards. Cl 


« 4h. 
But if the eldeſt ſon ſurvives the ſather, the yo cannot be heir, 
becauſe he hath an elder brother, which by poſſibility might have in- 
herited. Co Lit. 8. a. 392. a. _ | 
If the heir of the crown be attainted of treaſon, yet ſhall the crown 
deſcend to him, and eo inflante, without other reverſal, the attainder 
is utterly avoided, as it fell out in the caſe of Hen. 7. Co. Lit. 16 a. 
Co. 12. a. | | = 
But if there be grandfather, father and ſon, and the father is at- 
tainted of treaſon or felony, and after is pardoned, and dies, the ſon 
ſhall not demand the land as heir of the grandfather, (a) for the bridge (e) Nor as 
is broke, and as the father himſelf was barred, ſo is the ſon. Fer heir of his 
Bromley and Portman, 2 Danv. Abr. 555. mar „ 
And ſo if the father had been an alien, becauſe the ſon could only Dyer 724. 
inherit jure repreſentationis. Sid. 195, 413. Vent. 416, 417, 418. pl 40. 
23. | | Cerro. X 
? But if the grandfather be tenant in tail, the land in ſuch caſe will 435» 543+ 
deſcend to the ſon, for the attainder is no corruption of blood as ta * 
the lands intailed. 3 Co. 10. 5. 8 Co, 166. a. per fermam doni. * 


Of Deſcents which take away Entries. 


Deſcents which toll enteries are in two manners, to wit, where the 
deſcent isin fee, or in fee-tail. Lit. f 385. | 
Deſcents in fee which toll entries are, as if a man ſeiſed of certain (a) That is 
lands or /a) tenements is by ) another diſſeiſed, and the diſſeiſor has of ſuch te- 
iſſue, and (c) dies ſeiſed of ſuch eſtate; now the lands deſcend to the — 
iſſue of the diſſeiſor by courſe of law. And becauſe the law caſts the 204 Ill in ll 
Jands or tenements upon the iſſue by force of the deſcent, ſo as the very and 
iſſue comes to the lands by courſe of law, and not by his own act, the not of inhe- 
entry of the diſſeiſee is taken away, and he is put to ſue a writ of "tance 
entry ſur diſſe;fin againſt the heir of the diſſeiſor, to recover the land. 5 
Lit. 4 385. But vide the flat. 32 H. 8. c. 33 poſt. | | C 
them do not 
t him who has right to an action : and the reaſon of this diverſity is, for that houſes ſerve for the 
abitation of men, and lands to be manured for their ſubſiſtence, and therefore the heir after a deſcent 
ſhall not be moleſted or diſturbed in them by entry. Co Lit. 237. b. (6) The like law is of an 
abatement or intruſion, and of their feoffees or donees, &c, Co. Lit. 237. b. (c) A dying ſeiſed is 


neceſſary. Co. Lit. 237. b. 

Deſcen's in tail which take away entries are, as if a man be diſſeiſed, 
and the diſſeiſor gives the ſame land to another in tail, and the tenant 
in tail has iſſue, and dies oſ ſuch eſtate ſeiſed, and the iſſue enters, in 
this caſe the entry of the diſſeiſee is taken away, and he is put to ſve 
* the iſſue of the tenant in tail a writ of entry ſur diſſeiſin. Lit. 

399, g f 

In ancient time, if the diſſeiſor had been in — poſſeſſion, the diſ- 
ſeiſee could net have entered upon him. Likewiſe the diſſeiſee could 


not have entered upon the ſeoffee of the diſſeiſor, if he had continued 
ear and a day in quiet poſſeſſion, But the law is changed in both 
theſe caſes, only the dying ſeiſed being an act in law, does hold gong 


— — . — 
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Of the afferent Means FI 


In what 


the ſtatute is penal and extends only to a diſſeiſor, and that was the 


of ancient right; for whether the diſſeiſin be without force or with 
| force, itis within the ſtatute. Co. Lit. 238. a. 


day; and this ſeems to be very ancient, for this was the law beſore 
the conqueſt. Co. Lit. 237. b. | 

One of the reaſons of the ancient law may be, that the heir cannot 
ſuddenly, by intendment of law, know the true ftate of his title; 
and for that many advantages follow the poſſeſſion and tenant, the lay, 
takes away the entry of him who would not enter upon the anceſtor, 
who is preſumed to know his title, and drives him to his action agaiuſt 
the heir who may be ignorant thereof, Iid. ̃ 

At the common law, if the diſſeiſor, abator or intrudor, had died 
ſeiſed ſoon after the wrong done, the diſſeiſee and his heirs had been 
barred of his and their entry without any time limited by law. C. 
Lit. 238 4. | 

But now by flat. 32 H. 8. c. 33. reciting, that whereas divers have 
entered by ſtrength, and without title, &c. it is enacted, that except 
ſuch diſſeiſor has been in the peaceable poſſeſſion of ſuch manor, 
lands, &c, whereof he ſhall die ſeiſed by the ſpace of five years next 
after ſuch diſſeiſin, &c. without entry or continual claim, &c. that 
there ſuch dying ſeiſed, &c. ſhall not take away the entry of ſuch 
perſon or perſons, &c. 
: Bur after the five years the diſſeiſee muſt make continual claim. C. 

it. 238. a. | 
And it is ſaid, that abators and intrudors are out of this ſtatute, be- 


moſt common miſchief, Et ad ea que frequentius accidunt jura adapare 

tur. Co. Lit. 238. a. 

The feoffee of a diffeiſor is out of the ſaid ſtatute, and remains as at 

the common law. Co. Lit. 238. a. 
But to a diſſeiſor the ſtatute is taken favourably for the advancement 


And although the ſtatute ſpeaks of him that at the time of ſuch de- 
ſcent had title of entry, &c. or his heirs, yet the ſucceſſors of bodies 
politic or corporate, ſo you hold yourſelf to a diſſeiſin, are within the 
remedy of this ſtatute ; for the ſtatute extends clearly to the predeceſ- 
for being diſſeiſed, and conſequently, without naming of his ſucceſſor, 
extends to him, for he is the perſon at the time of ſuch deſcent had i- 
tle of entry. Co. Lit. 238. a. | 

If a leſſee for life is difſeiſed, and the diſſeiſor dies ſeiſed within five 

ears, the leſſee ſor liſe may enter; but if he dies beſore be enters, it 
is ſaid that the entry of him in reverſion is not lawful, becauſe his 
entry was not lawſul upon the diſſeiſor at the time of the deſcent, a 
the ſtatute ſpeaks. But if the leſſee ſor liſe had died firſt, and then 
the diſſeiſor had died ſeiſed, he in the reverſion had been within the 
remedy of the ſtatute, becauſe he had title of entry at the time of the 
deſcent, as the ſtatute ſpeaks, and ſo within the expreſs letter of the 
ſtatute, although the diſſeiſin was not immediate to — z and the 
is to be ſaid of a remainder, Sc. Co. Lit. 283. a. 

If a diſſeiſor make a gift in tail, and the donee diſcontinues, and 
diſſeiſes the diſcontinuee, and dies ſeiſed, the entry of the diſſeiſee 1s 
not taken away, ſor the deſcent of the fee-ſunple is vaniſhed and 
gone by the remitter, and the iſſue is in by force of the eſtate-tall, of 
which the donee did not die [ciſed. Co, Lit. 238. J. | 1 
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5 of conveying, &c. perſonal Eſtates, | 839% 
If a man be diſſeiſed in time of peace, and a deſcent caſt in the time on” _ 
of war, this will not take away the entry of the diſſeiſee. Co. 2. Lit. 


. b. | 
* a diſſeiſoreſs takes huſband, has iſſue and dies ſeiſed, and after Where the 
the huſband dies, and the iſſue enters, &c. the diſſeiſee may enter, for {cent is 
that the iſſue came not to the land immediately by deſcent after the 
death of his mother, but by the death of his father. Lit. & 304. And 
the eſtate of the tenant by courteſy commenced by having iſſue, and 
was conſummate by the death of the wife, ſo as the fee and freehold - 
did not after the death of the wife immediately deſcend to the heir. 
Co. Lit. 241. 6. | 4 
If the kiſteitor dies without heir, his wife being enſeint, and after Where the 
the iſſue is born; and enters into the land, though he has it by deſcent, aq 1 
1 en by record. 
yet the entry of the diſſeiſee is not taken away, becauſe the iſſue came 
not to the land immediately by deſcent. Co. Lit. 241. 
If a man recovers againſt another that is ſeiſed in fee, and after the 
recoveree dies ſeiſed, aud it deſcends to his heir, yet this deſcent ſhall 
WS not take away the entry of the recoveror, becauſe he had but a title 
oc the entry, and the entry is to execute the judgment, and fo relates 
to it, being executory againſt the heir that is privy to the judgment, 
that it bing the blood. 2 Danv. Abr. 560. 7 Vin. 594. Co. Lit. 238. 
a. Contra Fitz. Entry Cong. 35. 49 E. z. * b. 7 H. 7. 14. 6. 16 
. 7. 8. . Agreed clearly per curiam. 3. E. 4 7. Br. Deſcent 37. 
Fitz, Mordanc. 3. 6 E 4. 11. 3. 3 H. 3. per Browne. 5 H. 7. 31. 6. 
Br. Bar. 26. 21 Hl. 8.6. 17.6. 3 | | 
So if the recovery be againſt tenant in tail that dies ſeiſed, this deſ- 
cent to the iſſue ſhall not take away. the entry of the recoveror, for 
the cauſe aforeſaid. 33 E. 3. Entry Congeable 51. 2 Danv. Abr. 61. 
7 Fin. 594. a | 
So if | acknowledge the right to another by fine, and he grants an 
renders it to me again, and after dies ſeiſed, this deſcent ſhall not 
lake away my entry, becauſe the fine was executory ; (it ſeems 33 E. 3. 
% Congeable 51. is intended of a fine come ceo which is executed.) 2 
Dv. Abr. 561. 7 Vin. 504. | 
= | 2 man recovers againſt I who after dies, having iſſue haftard 
e171: and mulier puiſne, and the baſtard enters and dies ſeiſed, and 
WF this deſcends to his iſſue, this deſcent ſhall not take away the entry of 
be recoveror, for the continuance of the baſtard hath made him as 
beir, and ſo privy to the recovery. 5 H. 7.2. But quere, the iſſue 
hinſelf cannot baſtardize his father. 2 Danv. Ar. 561. 7 Vin. 594. 
a man recovers land, and after a ſtranger to the recovery dies, 
WF {ciſed, yet this ſhall not take away the entry of the recoveror, becauſe 
vas but a title, and the title relates to execute the recovery of the 
14 2 2 Danv, Abr. 561. 7 Vin. 595. 28 * 
aſter recovery againſt tenant for life he dies, and he in remainder 
enters before execution, and dies ſeiſed, the entry of the recoveror is 
not taken away, becauſe he is privy in eſtate. Co, Lit. 238. 4. g 
If a copyholder in fee in facho upon an admittance dies ſeiſed of a Of what 
copyhold, and it deſcends to his heir, yet it ſhall not take away the things a deſ- 
entry of another that has a right to the copyhold. Mich. 15 Fac. B. R. ce 
between Lee and Browne, agreed per curiam, upon evidence at the bar ,, — | 
2 Dany. Ar. 561. Same point adjudged in Gravenor and Ted, 4 Co. 


| of the different Means 


23. Poph. 35. becauſe coming in by admittance of the lord, his occu- 
tion can be no tort to him; and the eftate of which he died ſeiſed 
the common law, was only an occupation at will. Er wide 4 C. 
22. a. Cro Fac. 36. March 6. 
A deſcent of ſuch things as lie in grant, as advowſons, rents, com- 
mons in groſs, &c. put not him that has right to an action. Co, Li. 


237. 6. | | 
/ which take away entries may be of eſtates in fee or in tail, 
Lit. C 385, 386, 388. | | 

A dying ſeiſed for term of life, or for term of another's life, does 
never take away an entry. Lit. 5 387. | 

If a diſſeiſor leaſes to 4 and his heirs, during the life of J S. and 
A. dies, living J. S. this takes not away the entry of the diſſeiſee, be- 
cauſe the dying ſeiſed was of a freehold only, and the heirs were ad- 
ded to prevent an occupancy. Co. Lit. 239. a. 

But if the reverſioner diſſeiſes the tenant for life, and dies ſeiſed, 
this deſcent ſhall take away the entry of the tenant for life, Co. Lit, 
239. But not of a ftranger. Hob. 323. 3 

If the diſſeiſor of the King's tenant for life dies ſeiſed, this takes not 
away the entry of the tenant for life, becauſe the diſſeiſor had but an 
eſtate of freehold during the life of the leſſee. 

If the diſſeiſor of an infant dies ſeiſed, and after the infant comes 
of age, and the heir of the diffeiſor dies before entry, though he died 
not ſeiſed of an actual ſeiſin, but of a ſeiſin in law, and in pleading 
the ſecond heir muſt make himſelf heir to the diſſeiſor, yet this dying 
ſeiſed takes away the entry of the diſſeiſee. 

If a diſſeiſor leaſes for years, and dies ſeiſed of the reverſion, the 
entry of the diſſeiſee is taken away, becauſe he died ſeiſed of the fee 
and freehold. 

Otherwiſe if he had leaſed ſor life, &c. 

If a difſeiſor leaſes ſor his own life, and dies, the entry of the diſ- 
ſeiſee is not taken away; for though the fee and freehold deſcends to 
the heir of the diſſeiſor, yet the diſſeiſor died not ſeiſed of the fee and 
freehold. Co. Lit. 239. a. 6. 

A deſcent ſhall not take away the entry of an infant. Lit. 5 402. 
Nor of a feme-covert, where the wrong was done to her during the 
coverture. Lit. $ 403. 

But if a feme-ſole is diſſeiſed, and then takes huſband, and the diſ- 


ſeiſor dies ſeiſed, and her huſband dies, ſhe cannot enter, for it ſhall 


be accounted her folly to take ſuch a huſband as would not enter be- 
fore a deſcent. | 

Otherwiſe jf the woman was under age when ſhe took huſband. 

Co. Lit. 246. a. b. | 
It ſhall not take away the entry of one that is aon compos. Lit. F 495" 
Nor of him that is diſſeiſed, and a deſcent caſt while he is in priſon. 
Lit. & 436. 

So if out of the realm. Lit. & 440. . 
But if diſſeiſed while at large, and a deſcent is caſt during bis im- 
riſonment. it will bind him. Co. Lit. 259 «<: f . 
So if diſſeiſed, being in the realm, and a deſcent is caſt while be n 

out of the realm. Co. Lit 261. 6. OR | 

If the lord of a manor leaſes it to one for life, and a tenant of — 

manor dies without heir, and a ſtranger enters, and dies ſeiſed, - 


FEET FY as = * 


N "of comveyng, Tc. perſonal Bare. * 


nant for life dies, &c. the deſcent binds the lord 3 for it was his 
folly that he would leaſe the manor to one that would not enter. Kelw. 
144. er Keble, who ſaid he might have a writ of eſcheat. 2 Danv. 


. 66 | 
3 B. upon condition, and B is diſſeiſed, and the diſſeiſ- 
or dies ſeiſed, and the condition is broke either before or after the de- 
ſcent, the entry of A is not taken away, for the eſtate is ſubject to 
the condition into whoſe hands ſoever it comes. Lit. & 391, 392. 
The title of entry in the feoffor or donor that hath but a condition, 


(ſo of a title of entry upon a limitation. Cre. El. 920. Ney. 51. or 


wer given by will to ſell Jands, Kelw. 40. 5) cannot be taken away 
by any deſcent, becauſe he has no remedy by action to recover the 
land; and if a deſcent ſhould take away his entry, it ſhould bar him 
for evei. Co. Lit. 240. a. And the condition remains in the ſame eſ- 
ſence it was at the time of the creation, and cannot be diveſted and put 
out of poſſeſſion of lands, &c. Co. Lit. 240. 6. | 


8 | 
ſtate, 


# 


So he that has title to enter upon mortmain ſhall not be barred by a 


deſcent, becauſe then he ſhould be without remedy. Ce. Lit. 240. ö. 
1 Leon. 210. 

And if A deviſes lands to B. and dies, and the heir of 4 enters, and 
dies ſeiſed before any entry made by B. this deſcent ſhall not take away 
the entry of B. for if it ſhould take away his entry, it ſhould bar him 
of his right, and leave him utterly without remedy. 

But where lands were deviſable by cuſtom, a man might have a writ 
of ex gravi querela, without any particular uſage, as incident to the 
cuſtom ; and a deſcent in ſuch caſe ſhould have bound the deviſee. 
Co. Lit. 111. a, | | | 

If a man dies ſeiſed of lands, his wife being privement enſeint of a 
ſon, and a ſtranger abates, and dies ſeiſed, and after the ſon is born, 
he ſhall not be bound by the deſcent, becauſe at that time he had no 
right to enter. Co. Lit. 245. . 


The entry of tenant for years, tenant: by ſtatute-merchant, e. 


that have but chattel, is not taken away by any deſcent, for by their 
entry upon the heir they take no freehold from him. Co. Lit. 249. a. 


If a man _ iſſue two ſons, dies ſeiſed of lands in fee-fimple, Tn 


and the younger ſon enters by abatement, hath iſſue; and dies ſeiſed, 


the entry of the elder, or his iſſue, is not taken away ; for it ſhall be claiming 


the 


preſumed the younger entered claiming by the ſame title, vis. as heir 
to his father. Lit. F 396. So though many deſcents are caſt in his 
line, yet may the eldeſt or his heirs enter, Co. Lit. 242. 6. 

And admit that the youngeſt ſon be of the half blood to his brother, 
et he is of the whole blood to his father; and therefore if he enters 
y abatement, and dies ſeiſed, it ſhall not bar his elder brother of his 

entry. | 

But if the 2 ſon makes a feoffment in fee, and the ſeoffee dies 

ſeiſed, that deſcent ſhall take away the entry of the elder, becauſe 

| the privity of blood fails. Co Lit. 242. ö. 

But if the elder ſon enters after the death of his father, and the 
younger diſſeiſes him, has iſſue, and dies ſeiſed, the entry of the el- 
der is taken away; for entering by diſſeiſin upon his brother, it can- 
not be intended he claimed as heir to his father, any more than if a 
ſtranger had diſſeiſed the elder brother. Lit. 5 397. 5 


ſe 


* 
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_ So if a ſtranger abates, and the younger diſſeiſes him, and dies ſei; 
, &c. LE | Ka 
But if lands are given to huſband and wife, and the heirs of the 
two bodies, and they have iſſue a daughter, and the wife dies, ay 
the huſband has iſſue a ſon by another wife, and dies, and the ſal 
abates, and dies ſeiſed; this deſcent takes away the entry of th 
daughter, becauſe they claimed not by one title. 2 Lit 242. b. 
So if the father leaſes for life, and dies, and the tenant for life die 
and the younger ſon intrudes, and dies ſeiſed; the entry of the elde 
& is not taken away ; | 
If ſor years, &c. the poſſeſſion of the lefſee makes as actual free 
hold ia the eldeſt. Co. Lit. 243. 10 N 


How a Deſcent to take away an Entry may be prevented, h 
BS, continual Claim. 


6% Ant -; Continual claim is where a man has (s) riebt and title to enter into 
yet in ſome lands or tenements whereof another is ſeiſed in fee, or in fee-tail, if 
caſes it may he who has title to enter makes continual claim to the lands or tene. 
be made by ments, before the dying ſeiſed of him who holds the tenements ; ther 
_ oo although ſuch tenant dies thereof ſeiſed, and the lands or tenement 
and cannot deſcend to his heirs, (5) yet he who has made ſuch continual claim, w hi 
enter, Co heir, enter into the lands of tenements ſo deſcended by reaſon of th: 


Lit. 250. b. continual claim made, notwithſtanding the deſcent. As in cafe a man 


| (5) This is he diſſeiſed, and the diſſeiſee makes a continual claim to the tenenents 


ma _ in the life of the diſſ-iſor, 3 the difſeiſor dies ſeiſed in ſet ud 
manner: the land deſcend to his heir, yet the diſſeiſee may enter upon the pl - 
that if the ſeſſion of the heir, notwithſtanding the deſcent. Lit. $ 414 
father makes 

claim, and the diſſeiſor dies, and then the father dies, that his heir may enter, becauſe the deſcent vn 
caſt in the father's time, and the right of entry which the father gained by his claim ſhall deſcent» 
his heir; but if the ſather makes continual claim, and dies, and the ſon makes no continual clan, 
and within the year and day after the claim made by the father the diſſeiſor dies, this ſhall take wy 
the entry of the ſon, for the deſcent was caſt in his time, and the claim made by the father ſhall ut 
avail him, who might have claimed himſelf, Co. Lit. 250. b. x 


| If a man has title to enter and dares not, for (a) fear of being bet, 
a) Every maimed or killed, then he may go as near as he dares to the lan and 
eat is not by word claim the {ame to be bis; preſently by ſuch claim, he has 1 


on rms poſſeſſion and ſeiſin in the lands, as well as if he had (b) entered in 


cern the deed, although he never had poſſeſſion or ſeiſin thereof before. I. 


ſafety of 419. | 

the perſon, and not houſes or goods, for he may recover damages for them; and it muſt wt 
be a vain fear, but ſuch as may befall a conſtant man ; as if the adverſe party lie in wait in the vi 
with weapons, or by words menace, to beat, mayhem or kil! him that wonld enter. Co. Lit. 25% 
d (b This is an entry in hw, and ſhall veſt the poſſeſſion and ſeiſin in him for his advantage, . 
not for his diſadvantage, Co. Lit 253. b. | 


[4] Theday Tf he who occupies the land die ſeiſed in fee or in fee-tail within! 
— . (4) year and a day after ſuch claim, whereby the land: deſcend to hi 
de be c. fon as heir to him, yet he who made the claim may enter upon the 


counted one, poſſe ſſion of the heir, &c. Lit. & 422. 
r But 


. 255 2. 


m of acquiring, &c. real Eflates. 2 


But if the father died ſeiſed after the year and the day then he who 
ade the claim could not enter; therefore if he would be ſure his en- 
ry ſhould not be taken away by ſuch deſcent, Tc. he ſhould have made 
nother claim within a year and a day after the making the firſt claim, 
nd in like manner a third claim, and ſo on, making a claim within 
very year and a day next after every claim made, during the life of 

is adverſary, and then at what time ſoever his adverſary died ſeiſed, 

is entry ſhould not be taken away by deſcent. Lit. & 423. 

But this time of a year and day is, fince Litileton wrote, altered by 
e ſtatute of 32 H. 8. cap. 33. before mentioned, p. 36. 

The leſſor upon a leaſe ſor life or years may enter to make claim. Who may 

b. Lit. 250. . 3 make claim. 
If the diſſeiſee make continual claim, and the diſſeiſor died ſeiſed 

ithin the year, his heir being within age, and the King by office was 

titled to the wardſhip ; tho' the entry of the diſſeiſee was not lawful, 

et might he make continual claim to avoid a deſcent, C. Lit. 

0. b. | | 

15 there be tenant ſor life, the remainder over, and tenant ſor liſe In what 
rakes a claim, and after the diſſeiſor, or he that is ſeiſed, c. dies caſes the 
iſed within the year, and after the leſſee dies before entry, yet he in 3 
mainder ſhall have advantage of this claim, becauſe he himſelf % for 
puld not have made a claim, and the deſcent ſhall not bind the leſſee; another. 

d therefore ſhall not bind the remainder. Lit. $ 46. | 

So in caſe of a reverſion, Co. Lit 252. 4a. 

But it ſeems in this caſe, that if the leſſee for life makes a claim, and 

es, and aſter the diſſeiſor dies ſeiſed within the year, that this de- 

ent ſhall bind the remainder, becauſe he might have made a claim 

er the death of the leſſee, and he is not privy to the claim of the - 

ee not coming under him, and the claim ought to be continuing 

the death, which is not here; Ergo, 


t | | 
— If two jointenants are diſſeiſed, and one makes claim, and after the 
— ſſeiſor dies ſeiſed within the year, it ſeems this ſhall not take away 


e entry of the other jointenant, but that this claim by one ſhall ſerve 
r both; becauſe the entry of one is the entry of both, and other- 
iſe there would be a ſeverance of the jointure, which cannot be by 
ch an act. Co, Lit. 252. a. 2 Danv. Abr. 562. 8 Vin. 14. 

But it ſeems in this caſe, that if that jointenant that made a claim 
s, and after the diſſeiſor dies ſeiſed within the year after the claim 
ade, that this deſcent ſhall take away the entry of the ſurvivor ſor 
e whole; for that though the claim of one ſhould ſerve for both 
ring their lives, by a conſequence to avoid the ſeverance of the join- 
re, yet this miſchief is not in this caſe, and the ſurvivor comes para- 
unt the claim, and ſo not privy to it, and ſo the claim is determin- 
b before the death of the difleiſor. and as it ſeems the claim ought to 
ntinue till the dying ſeiſed. But Quære this; for it hath been 
Fued for a point. 2 Danv. Ar. 562. 8 Vin. 15. 

1 the tenant be diſſeiſed, and make continual claim, and dies with- 
| heir, and aſter the diſſeiſor dies ſeiſed within the year, this ſhall 
nd the lord by eſcheat, becauſe he comes paramount the claim, and 
in privity thereof; and he might have made a claim after the eſ- 
eat. 2 Danv. Abr. 562, 8 Vin. 15. | 
Vol. IIIL.—Parr Il. G z F 
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If the baron makes a continual claim, and dies, and after the difſeifor 
dies ſeiſed within the year after the claim, yet it ſeems the wife ſhall 
be bound, becauſe ſhe is not privy to the claim, nor comes under it, 2nd 
ſhe herſelf might have made a claim: but Quere this. 2 Dany, A, 

2. 8 Vin. 15. | | 

If the father be diſſeiſed and makes continual claim, and dies, and 
aſter the diſſeiſor dies ſeiſed within the year after the claim, yet this 

ſhall not bind the heir of the father, becauſe he comes in under the . 
ther, and in oy of blood and eſtate, and therefore he ſhall he. 

* advantage of the claim of the father, without any new claim by bin.. 
ſelf. 9 V. 4 p Curia. Br. Continual Claim 1. Lit. & 421. Adi 
the claim ſhall ſerve for him and his heirs. Contra 15 Ed. 4. 22. 2 
Danv, Abr. 502, $0 158 ; 

The claim made A the father ſhall never avail him who mipht 
have made claim himſelf. 

Where the deſcent is caſt in the time of the ſather, the right of er 

try _ the father gained by his claim deſcends to his ſon. C. Li 
250. b. | | 


Wher an Entry taken away by Deſcent ſhall be revived, 


If a diſſeiſor makes a gift in tail, and the donee hath iſſue, and dies 
ſeiſed without iſſue, ſo as the eſtate- tail which deſcended is ſpent, the 
entry of the diſſeiſee is revived. Co. Lit. 238. But if tle dijuiſe 

dies ſeiſed, and the heir of the diſſeiſor dies without heir, the diſſeiſee car 
no! enter upon the land by eſcheat. Co. Lit. 240. a. | 

So if the ſon diſſeiſes one, and enſeoffs the grandfather, who die 

. ſeiſed, and the lands deſcend to the father, now is the entry of tht 
diſſeiſee taken away; but if the father after dies ſeiſed, and the lands 
2 to the ſon, the entry of the diſſeiſee is revived. Co, Li. 
238. . NR | 
(a) Comes 80 if after ſuch deſcent caſt, the diſſeiſor (a) takes back an eſtate fir 
to the land life or in ſee, the difſeiſee may enter upon him. Co. L f. 238. 6. 
— "oamgad Though he takes back but an eſtate for life, yet when the diſſeiſe 
purchaſe, enters upon him, he ſhall diveſt the reverſion ; for the eſtate of free 
Co. Lit. hold is that whereupon a pracipe lies, and the entry of the diſſeiſce 
242.2 as available in law as if he had recovered in a precipe. Co, Li. 
241. a. 
"If the diſſeifor leaſes to an infant for life, and he is diſſeiſed, and 
deſcent caſt, and the inſant enters, the diſſeiſee may enter upon bin 
Co. Lit 238 6. 
If after a deſcent caſt the heir of the diſſeiſor, Ic. endows the vit Wi® 
of the diſſeiſor of a third part, the diſſeiſee may enter into this third 
rt, ſor the wife ſhall rot be in by the heir, but immediately by bet 
buſband by title paramount the deſcent ; and therefore in judgmem d he 
law, the freehold and poſſeſſion which the heir had by 2 deſcent uuf 
taken away by the endowment. Co. Lit 24 a. 

If aſter the dying ſeiſed of the diſſeiſor the diſſeiſee abates, and the p 

wife of the difſeiſor recovers dower againſt him by confeſſion in 2 wil 8 
of dower, though the deſcent be avoided, yet the diſſeiſee cannot . 4 
ter upon the cenant in dower, becauſe the recovery was againſt +) 0 


% * 


1 


F acquiring, &c. real Eftates. 


TW i Co. Lit. 241. 4. But if he had aſſigned her dower in pais, ſome 
a ſay he ſhould have entered _ her. : ; WES 
and If an infant being a diſſeiſor aliens in fee, and the alienee dies ſeiſ- 


ed, and the infant enters upon the heir of the alienee, the diſſciſee 
may enter upon him; for by the entry of the infant the deſcent is de- 
ſeated. Lit. F 407, 408. | 98 5 

If the diſſeiſor makes a feofſment upon condition, and the feoffee 
dies ſeiſed, and the feoffor enters upon the heir for breach of the con- 
dition, the diſſeiſee may enter upon him, becauſe by the entry of the 
diſſeiſor he is utterly defeated. Lit. & 409. | | 


What Perſon may or may not be Heir to another , and to whom, 


123. 2. Sid. 200. 2 Sid. 52. Noy 162. 


A monſter which has not the ſhape of mankind, cannot be heir or 
inherit any land, though it be brought forth in marriage ; but al- 
though he be deformed in any part, yet if he has human ſhape, he may 


debe heir. Hit gui contra formam humani generis conver ſo more procrean- 
cher, ut /i mulier monflroſum vel prodigioſum enixa, inter liberos non com- 
viſor BR ten tur, par tus tamen cui natura aligquantulum ampl.averit wel diminuerit, 
.in tamen ſuperabundantur (ut fi ſex digitos, vel niſi quatuor habuerit) 


ene debet inter liberos connumerari. Si inutilia natura reddit, ut fi mem- 
ra tortuoſa babuerit, non tamen is partus mon/iroſus. Another ſaith, 
\mpliatio ſeu d-minutio membrorum non nocet. Co. Lit. 7. b. a 
A man ſeiſed of lands in fee has iſſue an alien born out of the King's 
Jegiance, he cannot be heir, propter defectum ſubjectionis, although he be 
born within lawful marriage. Rs. | 
If made a denizen by the King's letters patent, yet he cannot inhe - 
Fit to his father or any other. Co. Lit. 8. 4. | . 
viſe But it is otherwiſe if he be naturalized by act of parliament, for 
free ben he is not accounted in law alienigena, but Nap ning Co. Lit. 
ee RS : 
Li, The denization of two brothers cannot make them inheritable the 
ne to the other. Sid. 195. Vide Vent. 418, 419. 35 
a nnn be attainted of treaſon or ſelony, although he be born 
bim. Mithin wedlock, he can be heir to no man, nor any man heir to him, 
repter delitium ; for by the attainder his blood is corrupted. And this 
wiſe eo rruption of blood is ſo high, as it cannot be abſolutely ſalved and 
birt WY" *fored but by act of parliament. Co. Lit. 8. a. | 
ber [f the iſſue in tail be attainted of felony, and after his father dies, 
nt of be cannot enter into the lands, in reſpect of the corruption of blood 
nt upon the attainder of himſelf. Co. Lie. '391 6. 392. a. | 
ber if one attainted is pardoned, the blood is reſtored, as to ſuch 
I the 5 as are born aſterwards. Co. Lit. 8. a. 392. a. But having re- 
vrt mp to thoſe whoſe blood was corrupted at the time of the attainder, 
. % pardon removes not the corruption of blood either upward or 
bo Wi <>waward, Co. Lit. 392. a, | 


Ggz2 Ideots, 


* . 


A baſtard cannot be an heir, for eft nullius filius. Co. Lit. 8. a. — In gene- 


Baſtard brothers cannot be heir to one another. 43 E. 3. 2. 6. 2 See Burr. 
Danv. Abr. 552. 7 Vin. 569. Rep. 107, 


Of the different Means | 


Ideots, lepers, madmen, outlaws in debt, treſpaſs, or the like, per. 
ſons excommunicated, men attainted in a præmunire, or convicted of 
hereſy, may be heirs. Co. Lit. 8. a. 

—— A baſtard may be heir againſt a ſtranger by continuance. 43 F.; 
32 2 Danv. Ar. 55 3; otherwiſe where the continuance of the roſie. 
ſion is interrupted by the mulier. Co. Lit. 245. a. | 

> The iſſue of a baſtard eigne may be heir againſt the multer or ſtrang. 

er, by his father's continuance of the poſſeſſion to his death. Co. Ly, 

242. b. 244. a. 

And though the iſſue of a baſtard endows the wife of the baſtard, 
yet is not the entry of the mulier lawful upon tenant in dower, {qr his 
right was barred by the deſcent. Co. Lit. 244, 8 Cs 101.6. 

An bermaphrodite that is as well male as female, ſhill be heir ei- 
ther as male or female. N | 

If an alien be made a denizen, the iſſue which he has after ſhall in- 
herit him, but not the iſſue that he has before. C. Lit. 8. a. 

See z Atk, If an alien has iſſue in England two ſons, theſe ſons are denizens 

Rep. 397. and yet the one of them cannot be heir to the other of them, becauſe 

there never was any inheritable blood between the father and then, 
and where the ſons could by no poſſibility be heir to the father, the one 
of them ſhali not be heir to the other. Co. Lit. 8. a. Vide Palm. .. 

Same point 15 arguendo, con. 2 Sid. 150 Same point per Ghn, C |, 

con. In Collingwood and Pais's Caſe, Lev. 60. ſame point cited; and 

the ſame point was in the F xchequer Chamber a by ſeven Julgs 

a gainſt three to be otherwiſe, for that in a mortdanceftor he might mk: Wi 

title as heir to his brother, without mentioning his father. Sid. 10, al 

Same point adjudged by all the Judges in the Exchequer Chamber, - 

cept. three; this being ſaid to be the ſame as the principal point there, le 

viz. where two ſons of an alien were naturalized, Ac. A 

If a man has iſſue two ſons, and aſter is attainted of treaſon or ſe- 
lony, and one of the ſons purchaſes lands and dies without iſſue, be 

other brother ſhall be his heir, for the attainder of the father corrys 

the lineal blood only. and not the collateral blood between the br. 

thern, which was veſted in them before the attainder, and each d 

them by poſſibility * r have been heir to the father. Adjudgtl 

Mich. 40 & 41 Eliz. Hobby's Caſe n Scacravio. Co. Lit. 8 a. 4 l 

5, Palm. 19. Vide Noy 158, fc. 2 Roll. Rep. 93. Co. Car. 547 

Lit Rep. 28 2 Sid 25 27. Cre. Jac. 539. Vent. 425. 

But ſome have holden, that if a man be attainted of treaſon or ſel 
ny, and after has iflue two ſons, they cannot be heir one to another, 
becauſe they never could be heir to their father, nor ever had any 

heritable blood in them. Co. Lit. 8. a. Contra, Sid. 201, Andini 

Sid. 248 the ſame point is cited by Nezwdigate ] and denied, and {ax 

that my Lord Coke confutes himſelf, fo. 84. where he ſays, that if ſent 

tenant in chivalry marries an alien, by whom ſhe has iſſue, is inhert: 
able; and yet ſuch iſſue cannot have two bloods in him, his mothe 
being an alien, Vide Co Lit 84.6 where it is admitted ſuch iſſue ſhul 
be in ward to the lord; which could not be, if not capable of tak 
he deſcent. And in Ce Lit 12. it is ſaid, that ancient authors hut 
ſaid, that if a man be ſeiſed of lands in the right of his wife, and, 
tainted of ſelonv, and after has iſſue, this iſſue ſhall not inherit 
ſor this vide 3 Co. 41. a. b, Noy 159. 166. 168. Lit. Rep. 28. 
200. Vent. 422. Ul 
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He who is born deaf and dumb may be heir to another. 
So may he who is born deaf, dumb and blind. Co. Lit. 8, a. * . 
If an alien has iſſue 4 born in Flanders, and comes into England. 6a) Vide 
and is made a denizen, and after has iſſue B. and dies, and A. is natu- Vent. 420, - 
ralized by act of parliament, and it is thereby enaQed, (a) that 4. 441. 
ſhall be enabled to purchaſe, inherit and enjoy, as heir to any anceſtor 
lineal or collateral, and (5) ſhall be adjudged a natural ſubje& of {5) 2 Sid. 
England in every reſpect to all intents and purpoſes, and A. after pur- 24. 
chaſes copyhold lands, and dies without ifſue, B. ſhall inherit. Ad- 
judged, though objected, that it was enacted, that A. ſhould be heir 
to his anceſtors lineal or collateral ; but that it was not ſaid, that they 
(ould be heirs to him; and at the death of his father, A. had no inhe- 
ritable blood in him. And it was anſwered, that the blood was not 
the cauſe of the diſability, but the place of his birth, for the law re- 
ſpects not the blood where there is no allegiance. Trin. 17 Fac. Cod. 
rey and Dixon, Cro. Fac. 5 39. and in Palm. 13 & 14, Cc. 2 Rall. Rep. 
92, Kc. 113. 8, C. adjudged Godb. 275. S. C. adjornatur. Sid. 201. 
ent. 428. cited. | 2 | 
If an alien has iſſue A. B. and C. aliens, and B. and C. are natura- 
ized, and B. purchaſes lands in fee and dies without ifſue, C. may in- 
erit theſe lands, for he may make his title thereto without mention- 
ng his father. . per tot. Cur Hil. 1657. Foſter and Ramſey, 
p Sid. 23. 81. 148. | 
And * point was adjudged (ſeven Judges againſt three) in 
ling uood and Pais, in the Exchequer-Chamber, Lev. 55. 59. the 
ords of the naturalization being. That they ſhould inherit to any 
anceltor, lineal or collateral, as ſully to all intents and purpoſes as 
if they had been natural-born ſubjeQs ;” for the deſcent between 
hem is immediate, and he may make his title in a mor:danceflor as 
eir to his brother without mentioning his father. And the words of 


rupt he act of parliament, which ſay, he ball be inheritable to any anceſtor, 
br. aeal or collateral, are vain : if being deſcended from an alien, he 
not have any anceſtor. Sid. 193. 198. Seme cauſe adjudged by 
ge the Judges except three, becauſe the deſcent between the brothers 


an immediate deſcent, and in caſe of an immediate deſcent, there 
an be no impediment but what is between the parties themſelves ; 
hough it was argued by the three Judges that held the contrary, that 
e blood between the Cracking is communicated by the parents, and 
he impediment ariſes from the failure of inheritable blood in the 
untain. Vide Vent. 413, Cc. the Lord Chief Juſtice Hale's argument 
Þ this caſe z and 424, he ſays, that in a deſcent between brothers 
he law only reſpects the mediate relation of the brothers, and not in 
ſpect of their father; for if the law took notice of the ſather as a 
dium thereof, a brother by a ſecond venter might ſucceed the 
ther brother becauſe he his heir to his father. Vent. 424. Hard. 


24. | 
ab 2 baſtard enters after the death of the father, and continues ſeiſed When the 
bait BP" a year, and after aliens to another, and the alienee dies ſeiſed mu ier thall 
!thout any interruption, yet this dying ſeiſed of the alienee ſha}] not : 
nd the right of the mulier, for this is not within the maxim. 2 Danv. 

7. 550. 7 Vin. 564. | | N N 
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Of the different Means 


with a ſon, the mulier enters, the ſon is born, the iſſue of the baſtard 


Which is againſt the ſtatute 2 Danv. Ar. 551. 


both ways; but concludes it the better opinion, that they ſhould be 


If a baſtard eigne dies ſeiſed without iſſue, and the lord by eſchezr 
enters, this ſhall not bar the mulier, becauſe there is no deſcent, 

If the baſtard enters, and the mulier dies, his wife privement enfent 
with a ſon, the baſtard has ifſue, and dies ſeiſed, the ſon is born, his 
right is bound for ever But if the baſtard dies ſeiſed, his wife enfery 


is barred, for there muſt not only be a dying ſeiſed, but alſo a deſcent 
to his iue. Co. Lt. 244. 4. | 

If baſtard eigne in the liſe of his father has iſſue, and 
dies, and then the father dies ſeiſed, and the ſon of the baſtard 
enters as heir to his grandfather, and dies ſeiſed, this deſcent ſhall 
bind the mulier. Co. Lit. 244. ö. 8 Co. 101.b. Vide Blackſtone's Cm. 
mentaries Vol 2. 248. 

If a man has iſſue ſuch a baſtard as aforeſaid, and dies, and the 
baſtard enters, and dies ſeiſed, and the lands deſcends to his iſſue, the 
collatera] heir of the father is bound, as well as where there are two 
ſons. Co. Lit. 244 a. 

If tenant in tail has iſſue baſtard eigne and mulier puiſne and dies, and 
the baftard enters, and continues peaceably ſor his life, and dies, and 
this deſcends to his iſſue, this ſhall bind the mulier, though this be an 
eſtate-tail N 
But it ſeems the iſſue of the nulier ſhall not be bound by ſuch de. 
ſcent ; for then this ſhould be a bar of the tail by the act of his father, 


If there be tenant in tail, the remainder over to another, and the 
tenant in tail dies, having iſſue baftard eigne and mulier puiſne, and the 
baſtard enters, and dies ſeiſed having iſſue, the deſcent from the baſ- 
tard ſhall not bind the right of him in remainder, but he ſhall have 
his action; for the continuance of the poſſeſſion 5 the baſtard ſhall 
not be prejudicial to him. 2 Danv. Abr. 551. J/Vin. 565. 

If the baſtard dies ſeiſed, the mulier being then within age, it ſl! 
bind him. 2 Danv. Abr. 55 1. Co. Lit. 244. For the iſſue oſ the 
baſtard, in judgment of law, is become lawful heir, and the law pre- 
ſers legitimation before the privilege of infancy. Contra Bro. Deſcent 
29 & wide 8 C. 00 b. 101. a. where it is ſaid, that as to an infant, 
non compo:, c. being bound by ſuch deſcent, the opinions have been 


bound. Vide Phwd. Com. 372. 
But Coke (on Lit.) ſays, the reaſon of this caſe is, for that juſlum nn 


eſt aliquem poſt mortem facere baſtardum, qui toto tempore vitæ ſur f 
legitimo habebatur. And ſo it ſeems to be, that if a man has iſſue 2 
ſon, being baſiard eine, and a daughter, and the daughter is married, 
the father dies, the ſon enters and dies ſeiſed, this ſhall bar the fenc- 
covert: and the deſcent in this caſe of ſervices, rents, reverſions eu- 
pectant upon eſtates-tail, or ſor life, whereupon rents are reſerved, 
c thall bind the right of the mulier, but a deſcent of theſe ſhall not 


drive them that have right to an action. 
So if the baſtard dies ſeiſed, and his iſſue endows the wiſe of the 


baſtard, yet this is not the entry of the mulier lawful upon the tenant 


in dower, for bis right was barred by the deſcent, C.. . 
244. 4. ; i 


* 


n 
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If the father leaſes for life, or makes a gift in tail, rendering rent, 
and dies, this ſhall bar the mulier. Co. Lit. 15. a. : 

If a man has iſſue two daughters, the eldeſt being a baſtard, and they 
enter and occupy peaceably as heirs ; now the law in favour of legi- 
' rimation ſhall not adjudge the whole poſſeſſion in the mulier, (who 

then had the only right) ut in both, ſo as if the baſtard had iſſue and 
dies, her iſſue ſhall inherit. Co Lit. 244- 4. | 

If a ba/tard eigne enters, and is ouſted by the mulier, and after the 
baſtard diſſeiſes the mulier and dies ſeiſed, and his iſſue enters, the 
right of the mulier is not bound, but be may have a writ of entry ſur 
d;j[ciſin, Ic. againſt the iſſue of the baſtard, Wc. Lit. F 401. 

But if the mulier enters upon the baſtard, and the baitard aſter re- 
covers the land in an aſſize againſt the mulier, and after the baſtard 
dies ſeiſed, this ſhall bar the mulier, for the interruption was avoided. 


Co. Lit. 245. b. 
* What Things fall deſcend to the Heir or Executor. 


If a Nobleman, Knight, Eſquire, &c. be buried in a church, and 
have his coat of armour and penunons, with his arms and ſuch other en- 
ſigns of honour as belong to his degree or order, ſet up in the church, 
or if a graveſtone or tomb be laid or made, fc. for a monument of 
him; in this caſe, although the freehold of the church be in the par- 
ſon, and theſe are —_— to the freehold, yet the parſon or any other 
car not take them or deface them, but he is ſubject to an action to the 
heir, and his heirs, in honour and memory of whoſe ancettor they were 
ſetup Mich. 10 Fac, B. Pym's Caſe. Per Cur. 2 Danv. Abr. 552. 7 
Vin. 567. Cs. Lit. 18. 5. (Godb. 109, 200. S. C. and S. P. cited. 
12 C. 104 8 C. and S. P. cited). For being put there for the honour 
ol his anceſtor, they are in nature of heir-looms. 

And ſome hold, that the wife or executor, that firſt ſet them up, 
may have an action againſt thoſe that deface them in their time. 
Co. Lit. 18. b, In Moor 878. pl. 1232. acaſe cited by the Chief Juſtice, 
where the widow brought ſuch action againſt the parſon. 12 Co. 
104, 105. cited, -Godb, 200. cited | 

ln ſome places chattels, as heir-looms (as the beſt bed, table, Pots 
pan, cart, and other dead chattels moveable) go to the heir, and he 
may have an action for them at common law, and ſhall not ſue for 
them in the Eccleſiaſtical Court, but the heir-loom is due by cuſtom, 
and not by the common law. And the antient jewels of the crown are 
heir-looms, and ſhall deſcend to the next ſucceſſor, and are not de- 
viſable by teſtament, Co. Lit. 18. 6. N | 
* heir-loom is called principalium or hereditarium. Co. Lit. 


Conſuetudo bundredi de Stretford in Com. Oxon. eft, quod her edes ten to- 
rum infra bundredum prediatum exiſlen' poſt mortem anteceſſorum ſuorum 
babebunt, c. Principalium Anglice an heir-loom, viz. de quodam ge- 
ne catallar, utenfilium, Ac. Optimum plauſtrum, optimam carucam, 
op11mum ciphum, c. Co. Lit. 18. 6 cited in the margin, Int. Aljudi- 
e coram Rege, Trin. 41 E. 3. lib. 2. fo. 104. in Tbeſaur. 3 
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' How far the Heir is chargeable for the Act of the Anceſtr. 


/ 

This is to be obſerved in fee-ſimple inheritance, that every bet 
having fee-ſimple land or inheritance, be it by common law or by cuſ. 
tom, of either gavelkind or Borough-Englith, is chargeable ſo fu 
forth as the value thereof extends, with the binding acts of the ance. 
tors from whom the inheritance deſcendeth ; and theſe acts are cy. 
lateral incumbrances, and the reaſon of this ckarge is, gui ſentit cn. 
modum, ſentire debet & in comniodum five onus, As for example, if, 
man bind himſelf and his heirs in an obligation, or do covenant 
writing for him and his heirs, or do grant an annuity for him and hi 
heirs, or do make a warranty of land, binding him and his hein u 
warranty: in all theſe caſes the law chargeth the heir after the deal 
of the anceſtor with this obligation, covenant, annuity, and warrn- 
ty ; yet with theſe three cautions : Firft, that the party muſt, by 

pecial name, bind himſelf and his heirs. or covenant, grant and war. 
rant for himſelf and his heirs ; otherwiſe the heir is not to be touched 
Secondly, that ſome action muſt be apy; againſt the heir, whilt 
the land or other inheritance reſteth in him unaliened away; for i 
the anceſtor die, and the heir, before an action be brought againſt bin 
upon thoſe bonds, covenants or warrants, do alien away the land, 
then the heir is clear diſcharged of the burden; except the land vn 
by ſraud conveyed away on purpoſe to prevent the ſuit intended again 
him. Thirdly, that no heir is farther to be charged than the v- le 
of the land deſcended unto him from the ſame anceſtor that made the 
inſtrument of charge, and that land alſo not to be ſold outright for the 
debt, but to be kept in extent, and at a yearly value, untill the den 
or damage be run out. Nevertheleſs, if an heir that is ſued upon ſuch 
a debt of his anceſtor do not deal clearly with the court when he i 
ſued, that is, if he come not immediately, and by way of conſefice 
ſet down the true quantity of his inheritance deſcended, and fo ſubon 
himſelf therefore, as the law requireth, then that heir that othervii 
demeaneth himſelf ſhall be charged of his own lands or goods, and af 
his money, for this deed of his anceſtor. As for example; If a ua 
binds himſelf and his heirs in an obligation of one hundred pourG 
and dieth, leaving but ten acres of land to his heirs ; if his heir be ſn 
upon the bond, and cometh in, and denieth that he hath any lands bt 
deſcent, and it is found againſt him by the verdict that he hath tn 
acres, this heir ſhall be now charged by his falſe plea, of bis out 
lands, goods and body, to pay the hundred pounds, although the! 
acres be not worth ten pounds. Bac. IL. Tratts 129. | 
Reverſion on an eſtate for life is aſſets by deſcent. Id. Rn 53 
In reins per deſcent the heir gives an extent in evidence, he muſt pros? 
a copy of the bond to the King. Ld. Raym. 7 34- 


By what Seifin Deſcents 10 the half Bleed ſhall be defeated. 


An efſtate-tail may deſcend to the half blood, notwithſtanding * 


actual ſeiſu in the half blood before, for there he comes in by _ 
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of acquiring, &c. real Eſates. 


tute de donis, and ſo as heir to the donee. 37 A. 15. adjudged. - 32 
E. 3. Deſcent 8. adjudged. 19 E. 2. Quare {mpedit 177. 2 Danv. 
Abr. 560. 7 Vin. | 


in demeſne of the eſtate to his brother, ſiſter, or - couſin of the half 
blood. 37 Aj. 15. admitted. 40 Aj. 6. adjudged. 2 Danv. Abr. 
Jin. 580. a 

* 7 hath due twyo ſons 4 ſeveral venters, and dies ſeiſed of ſocage 
land, and the lord ſeiſes the land to know who ſhall be his tenant, and 
{or the ſaſety of his rent, and leaſes it for ſeven years for the ſuſtenance 
of the dau Ham of ſaving his rent, this ſhall not make ſuch a ſeiſin 
in the eldeſt, but that after his death r ſecond ſon — have the 
land. AJ. 10. adjudged. 2 Danv. Abr. 558, 559. 7 Vin. 580. 

Soif 5 al Pas. — * an infant, releaſes to — abettor after the 
death of his father, this does not make ſuch a ſeiſin in him, but that it 
ſhall deſcend to the youngeſt ſon. 34 /. 10 adjudged. 2 Dando. 
Abr. 559. 7 Vin. 580. | | | 

If a man leaſes for life, rendering rent, and dies, having iſſue two 


ſecond ſon ſhall have it as heir to his father, becauſe the eldeſt had not 
the equal poſſeſſion. 35 Ay. 2. 2 Danv. Abr. 559. 7 Vin. 580. 


the life of the eldeſt, and if he had received the rent; for this would 
have made an actual ſeiſin in him. 35 Aj. 2. 2 Danv. Abr. 559. 7 
Vin. 581. 

If de father makes a leaſe for years, and the leſſee enters, and dies, 
the eldeſt ſon dies during the term before entry or receipt of rent, the 
younger ſon of the half blood ſhall not inherit, but the ſiſter of the 
whole blood: becauſe the poſſeſſion of the leflee for years is the poſſeſ- 
hon of the eldeſt ſon, ſo as he is actually teiſed of the fee-fimple, and 
conſequently the ſiſter of the whole blood is to be heir. Co. Lit. 15. a. 

if there be a gift to the baron and feme in ſpecial-tail, the remainder 
to the right heirs of the baron, and they have iſſue, and the feme dies, 
and the baron takes another feme, and hath iſſue and dies, and the 
eldeſt ſon enters, and dies without ifſue ; the ſecond ſon of the half 
blood ſhall have remainder, becauſe the eldeſt was not ſeiſed thereof in 
his demeſne. 37 Af. 14. adjudged ; but there the reaſon is given, be- 


3-. b. 31. 2 Danv. Abr.559. 7 Vin. 581. ; 

If land be given to I. for life, remainder to R. his ſon in tail, the re- 
minder to the right heirs of J. and J. dies, and R enters as tenant in 
tail, and dies without ifſue, T. the ſon and heir of J. of the half blood 


% KR, ſhall have the land by deſcent, and not the heirs of R. becauſe . 


Avr 559. 7 Vin, 581. 

So if a gift be to another in tail, the remainder to his own right 
heirs, and after the donee dies, having ifſue- a ſon by one venter, and a 
{on by another, and the eldeſt ſon enters, and dies without iſſue, his 
brother of the half blood ſhall have the land by force of the remain- 
der as heir to his father, becauſe his brother was not ſciſed of this 
ate in demeſne. 2 Danv. Ar. 559. 7 Vin. 581. 


So 


89. a 
But an eſtate in ax, 9 not deſcend from him that is actually ſeiſed 


ſons by ſeveral venters, and the eldeſt dies before the rent-day, the 


But otherwiſe it would have been if the rent-day had incurred in 


cauſe the remainder did not commence till after the giſt. 24 Ed. 3. 


was never ſeiſed of the ſee in demeſne. 39 E. 3. Deſcents. 2 Danv. 


8 Of the Affen, Means RN 


So if the eldeſt ſon be ſeiſed in tail, with a remainder or reverſing 
deſcent to him from his ſather in ſee, and dies without iſſue, his bro. 
ther of the half blood hall have this remainder or reverſion by deſceny, 
becauſe his brother was never ſeiſed thereof in demeſne. 32 Ez 
Deſcent 9. adjudged. 5 E. 3. Deſcent 14. adjudged. 2 Danv. Ar. 559, 

Vin. 581. | | 
: If a — ſeiſed of an advow ſon in groſs hath iſſue a ſon and a da 
ter by one venter, and a ſon by another, and dies, and the eldeſt { 
dies before any preſentation, the youngeſt brother ſhall have the 20. 
vowſon, becauſe the elder never had any ſeiſin thereof. 3 H. 7-5 
2 Danv. Air. 559. 7 Vin. 582. Co. Lit. 15, b. S. P. 

But if the eldeſt had preſented, and died without iſſue, the n2er 
brother ſhould not have had the advowſon, becauſe this prefſentatia 
put the ſeiſin in him. F. M B. 36. e contra 19 E. 2. YQuare Ingul 
177: adjudged. 2 Danv. Abr. 559. 7Vin. 532, 

If two daughters by ſeveral venters made partition of an advowly 
in groſs, to preſent by turns, and after one dies without ifſue beforeay 

reſentation, the other ſhall have the advowſon, becauſe there was 
Eis thereof. F. MB. 24. E. 2 Danv. Abr. 500. 7 Vin. 582 

But otherwiſe it would have been if ſhe that had died had preſentel 

after the partition, F. N. B. 34 E. 2. 2 Danv. Abr. 560. 7 In 
82. : 

; If lands deſcend to two coparceners, and they make partition, being 

of the half blood, and aſter one dies without ifſue, the other ſhall u 

have it, becauſe ſhe ought to have it as heir to her, and not as heir v 

the anceſtor, ContraigE. 2. Quare Impedit 177. 2 Danv. Abr. 0. 

Vin. 582. 

: If after the entry of the eldeſt ſon the wife of the father is endowel 
of a third part, and then the eldeſt dies, the younger of the half blood 
ſhall have the reverſion of the third part; becauſe the actual feifn, 
which the elder brother got, was by the endowment defeated. G 
Lit 15. a. 

- Otherwiſe if the eldeſt ſon had made a leaſe for life, and the leſſee 
had endowed the wife of the father. Co. Lit. 13.4. 

If the eldeſt ſon has a reverſion expectant upon a freehold, and be 
grants it for life, it ſhall cauſe a poſeſſiv fratris. Co. Lit. 191. b. 


N. 
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Of the Acquiſition of Real Eſtates by En- 
try, and therein of Occupancy. 


Of ENTRY in General. 


der, into any lands, tenements or hereditaments, to which he 


da title of entry, and takes poſſeſſion of them. Terms de la lo, Ti. 
| Aol 


A N entry is where a man enters perſonally, or another by his et- 
a 


Entry. Lil. Conv. 131, 


9 


of acquiring, &c. real E Dates. 5 


And property gained by entry is, where a man finds a piece of land 
hat no 2 — eſſes, or has title unto, and he that ſo bude it enters; 
this entry gaineth a property. Bac. L. Tracti, p. 126. | 

This law ſeems to be derived from this text, terra dedit fliis hominum, 
which is to be underſtood to thoſe that will till and manure it, and ſo 
make it yield fruit.  1bid. ; 

But this manner of gaining land was in the firſt days, and is not now 
in uſe in England ; for that by the conqueſt, all the lands of this nation 
were in the Conqueror's hands, and appropriated unto him ; except 
religious and church lands, and the lands in Kent, which by compoli- 
tion were left to the former owners, as the Conqueror found them; ſo 
that no man but the bithopricks, churches, and the men of Kent, can 
at this day make any greater title than from the conqueſt, to any lands 
in England; and lands poſſeſſed without any ſuch title are in the 
Crown, and not in him that firſt enters, as it is by land leſt by the ſea 
this land belongs to the King, and not to him that has the lands next 
adjoining, which was the ancient ſea-banks. This is to be underſtood 
of the inheritance of lands, wis. that the inheritance cannot be gained 
by the firſt entry. Bac. L. Tradts p. 126, 


Forcible Entry and Detainer. 


A forcible entry is, when one or more perſons, furniſhed with unu- 
ſual weapons, do violently enter the houſe or land of another, or do uſe 
violent and threatning words, to the terror of another, and by that 
means gain the poſſeſſion; or if one or more do enter peaceably, and 
then forcibly put another out of his poſſeſſion, c. Hood's Inft. B. 3. 


40 


. 3- : 

A forcible detainer is, where one or more have entered peaceably, 

aud detain the poſſeſſion with force, with arms, or with an unuſual 
number of people, or with threatnings, to defend it, &c, Wood's Inſt. 


B. 3.c | Be 

This — no crime at common law where one had a title, and entry 
was lawful: but now this is made an offence by ſtatutes: for, 

By ſtat. 5 R. 2. c. 7. None ſhall enter into lands or tenements but where 
entry is given by law, and in a peaceable manner, upon pain of impriſon- 
ment and ranſom at the King's will, 1 

Here was no remedy but upon a general enquiry in the quarter- 
ſeſſions, or by indictment or action. Therefore, : 

! ſtat. 15 Rich. 2, c. 2. When a forcible entry is made into lands, bene- 
er offices of the church, one or more juſtices of the peace, taking ſufficient 

euer, and going to the place ſo kept by force, and finding any that hold 

i places forcibly, may commit the offender to the next gaol, there to remain 

We <ovict by the record of the Juſtice, &c. till he hath made fine and ranſom 
19 the King. And all people of the county ſball be aſſiſting to the Fuſtice to 

arreſt ſuch offender, upon pa'n of fine and impriſonment. 

he ſame juſtice may aſſeſs the fine for this offence, 

But neither of theſe ſtatutes extended to thoſe that entered peacea- 
bly and detained with force, nor gave any remedy, if the parties, who. 
made the entry with ſorce, rE&moved before the coming of the juſtices ; 
vor did they give the jukices any power to reſtore the party ejected; 

nor 
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Frtry in 
what ciſes 
congeable. 


Error; 


nor ordained any penalty againſt the ſheriff if he did not obey the 
2 of the juſtices in the execution of the ſaid ftatutes, Where. 
re, : a | 
By ſtat. 8. H. 6. c. 9. Upon complaint made to the juſtices, or o 
of 7 forcible entry or NG by the party n 255 ar _ 8 — 
ſball cauſe the flatute of the 15 Rich. 2. c. 6. to be duly executed at th, 
cofts of the party grieved. 
And when complaint is made of any ſuch entry or detainer to any Tuftice 
or Juſtices, he or they, by warrant or precept, ſhall command the ſheriff u 
ummons a ſufficient jury to enquire of the force committed; and upon force 
found, the Tuftice or Juſtices ſhall cauſe the lands, &c. 10 be re-ſeiſed, and 
Mall put the party diſſeiſed in poſſeſſion, in the abſence as well as preſence of 
the barty — ng. | | | 
The Juſtices are to reſtore the poſleſſion, and not to inquire into the 
title of either of the parties. 
Provided that thi fat Hall nat endamage any, where they or their an- 


ceſtors have continued their er of the ſame for three years. 


But if the diſſeiſee within the three years makes a lawſul claim, this 
is an interruption of his poſſeſſion, 

On an indictment of forcible entry, execution may be hindered by 
traverſing the force, or by pleading poſſeſſion of three years, 11, 
Raym. 440. | | 

The plaintiff who has recovered judgment may enter, pending a 
writ of error, but not by force. Id. Raym. 808. | 

By tat. 31 Elz. c 11. There ſball be no reſtitution upon an ind:ament if 
forcible entry or forcible detainer, where the defendant hath been in qu 
paſſeſſion for three whole years together next before the day of ſuch indid- 
ment ſo found, and his eſtate therein not ended; which p 4 party indided 
may alledge for ſlay of reſtitution ; and reſtitution is to lay till that be tried 
if the other will traverſe the ſame, &c. | | 
By ſtat. 21 Fac. 1.c. 15. Upon forcible entry or detainer, a Juſſice, & 
bath power, upon inditment found, to give reſtitution of poſſeſſion 11 tt- 
nants for years, by elegit. ſtatute-merchant or ſtaple, tenant by copy if 
court=roll, as well as to thoſe that claim freehold or inheritance. 

So that now a complete remedy is given againſt thoſe who enter with 
force, and continue the poſſeſſion peaceably ; againſt thoſe who enter 

ceably, and detain or hold out with force; and againſt thoſe who 
both enter by ſorce, and detain by force. Vide 2 Burr. 801. 

Occupancy is the taking poſſeſſion of thoſe things which before be. 
langed to nobody, Blackſt. Commentaries Vol. 2. 258. f 


Entry congeable. 


If the conuſee of the ſtatute ſues an extent, by which the lands of 
the conuſor are ſeiſed into the hands of the King, the conuſee aſter 1 
lil ernie is ſued (hut not before) may enter into the [ond before the /iberate 
executed, ſor this /:berate is a ſufficient warrant for his entry. 2 Dare. 
Air 785. 9 Jin. 441. ; 

If a judgment be reverſed in a writ of error againſt the heir of the 


recoveror, the demandant may enter upon him without more, thee 


_— 
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he be in by deſcent, but he canndt upon the tertenant without a ſcire 
facias, 3 Danv. Abr. 298, 290. 10 Vin. 535. . ; 

Upon an clegit, if the ſheriff takes an inquiſition, though the ſheriff Elesit. 
does not deliver the land to the party plaintiff, yet the plaintiff may 
enter preſently aſter the inquiſition taken, before the return thereof to 
the court, without any liberate to him directed. 9 Vin. 441. 

If a man recovers in a real action, and the tenant dies beſore execy- Recover. 
tion ; yet the demandant may enter upon the heir, becauſe the record * 
binds his title: ſo though it be of lands in tail, 75:4, 299. Other- 
wiſe in a falſe or feint action. Cv. Lit. 361. 6. 10 Vin. 5 36. 

So if a man recovers in a real action, though there be two, three, or 
ſour deſcents before his entry, yet he may enter upon thoſe to whom 
deſcended, becauſe the recovery binds the blood, and diſproves the ti- 
tle. 3 Danv. Abr. 299. 10 Vin. 836. | 

And if after a recovery in a real action, and before execution, a 
ſtranger enters and dies ſeiſed, yet the recoveror may enter upon his 
heir Ibid. | ESD : 

If there be a recovery in an ejectment, the plaintiff may enter and 
execute his judgment, and the aſſiſtance of the ſheriff is only to keep 
the peace. Far. 66, 69. 

He that recovers may as well enter after the year as within the year 
againſt him, upon whom the recovery was had. 3 Danv. Abr. 299. 
10 Vin. 536. N 

But he cannot enter upon a ſtranger to the recovery after the year. 
Ibid. 1o Vin. 536. 

In all caſes where the writ demands lands, rent, or other thing in 
certain. the demandant after judgment may enter, or diſtrain before 
anv ſeiſin delivered to him by the ſheriff. Go. Lit. 34. 5. 

But in dower where the writ demands nothing in certain, the de- 
mandant after judgment c-nnot enter or diſtrain till execution ſued up 
on, which the ſheriff delivers the third part in certain. id. 

So where the wife of one tenant in common demands the third part 
of a moiety, ſhe carnot after judgment, enter till the ſheriff has deli- 
vered her the third part, though it is thereby reduced to no more 
certainty than it was. Co, Lit 34 b. 1 8 

If the ſheriff reduces to ccrtainty by metes and bounds, tho? the de- 
fendant refuſes, yet he may afterwards enter. 10 Elia. Dy 278. Hal. 
MSS. Haror, ed CM Lit. 34. 6. | 

If one recovers in afſize, or aflize of mortdanceſtor, he may enter and 
execute the judgment without being put in ſeilin by the view of the jury. 
Meor. 54. pl! 156. but it was ſaid in this caſe, that if he be again diſ- 
ſeiſed. he ſhall not have a re- diſſiſin but a poſt. diſſeifin. % | 

An entry ſhall be intended to be a good execution of a recovery 
without a writ of ſeiſin 7. Jones 20. 

There is a difference between a feoffment and an entry: for a man Entry with · 
may make a feoffment of lands in another country, — make livery in view. 
within the view, altho* he might enter peaceably to make livery. Pollex. 
47. But a man cannot make an entry into the lands within the view, 
where he may actually enter without fear; for it is one thing to inveſt, 
and another to diveſt. Co. Lit. 252 4 5. What ſhall 

If the 4ſſeiſee enters into the land. and continues in it with the dif- be faid an 


ſeiſor, and manures it with him, claiming nothing of his firſt eſtate, yrs 


Viet rute. 


/ 


ä 
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Of the different Means 


yet this is an entry that will reduce his firſt eſtate. 2 Danv. Ar. 7G. 
10 Vin. 454. | 

Andi + enters and takes the profits as leſſee at will of the difſeiſor 
or in any manner, this is an entry, and reduces his eſtate. Id. 

If A. leaſes to B. for years, the remainder to C. in fee, and 4. cons 
upon the land to make livery, and B. to take it, this ſhall not be ſaid 
any entry of B. to veſt the actual 1 in him till livery made, for 
then the remainder would be void, which would be againſt the inten- 
tion of the parties. Co. Lit. 49. 6. 

If anentry is made to a ſpecial purpoſe, ſuch entry ſhall be guided 
by the intent, and tied up to that ſpecial purpoſe: as if it is agreed 
between difſeiſor and difſeiſee, that the diſſeiſee ſhall releaſe all bis right 
to the diſſeiſor upon the land, and accordingly the diſſeiſee enters in 
the land, and . a releaſe ; there this 1s a good releaſe; and the 
entry of the diſſeiſee being for this purpoſe, does not avoid the difſeiſn, 
Co. Lit. 49. 6. Lil. Conv. 131. 

But if the diſſeiſor makes a ſeoffment to the diſſeiſee and other, 
there, though the difſeiſee comes to take the livery, yet when the de- 
livery is made, the diſſeiſee is remitted. Co. Lit. 49. 6. 
If the diſſeiſee comes upon the land and puts his foot in, but take 
no profits, but the diſſeiſor ouſts him, this entry does not ſettle ary 
| eſtate in him (at the election of the diſſeiſee, as it ſeems) for the diſſe) 
ſee may have aſſize of the firſt diſſeiſin. 2 Danv. Abr. 791. 9 / 


"if I have a houſe and land adjoining to a plot of land in queſtin 
between me and another, and I ſtand upon one piece of the ſtone wall 
which is my own ſoil, and put my hand thro' a wall made of lime and 
laths which ſtands upon the land in queſtion, and there deliver a leaſe | 
ſealed to try the title, this is a good entry, though I do not come within 
the plot in queſtion. id 9 Vin. 454 Ry 

If the diſſeiſor requeſts the diſſeiſee to go to the cellar, and ſee the 
antiquity of, Ofc. this is no entry to abate an aſſize brought by the di. 
ſeiſee. Pl. Com. 93. | | 

So if the diſeiſce ſeeing ſeveral cut wood upon the land, goes upot 
the land and admoniſhes them at their peril to deſiſt ; this is no entry 
to abate his writ. Vid. Bulfl. 9. 2 Brownl. 231, 239. 

Such entry as will abate a writ ought to be unto the thing demanded, 
and with an intent to have the thing demanded. - 2 Bulf, 9. 2 Brus 
231. 235. 

"if — office of Keeper of a park is granted to one, who is thered 
diſſeiſed. and he brings an aſſize, and, pending his aſlize, enters into the | 
park, kills a ſtag, and takes a ſhoulder of it for his fee, this is no ſuck * 
entry as to abate his writ, for that his entry was not as an officer ad /- iſ! 
rodiendt, but as a wrong-doer to kill, c. Bul/l, 4. 8. 9. 5 

It a tenant for life levies a fine with proclamations. and he in rt- 
mainder within five years aſter the death of tenant for life direct on! 
to deliver a declaration in ejectment to the tenant in poſſeſſion, which h Me. 
done accordingly, yet this is no entry to avoid the fine, though it vu WW" 
the declaration which cohtained the leaſe upon which the ejectimet 
was brought. p 


— yu 
— * 
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If a difſeiſor leaſes ſeveral parcels of land to ſeveral men for years, Where an 


and after the diſſeiſee enters upon one in the name of all, this is a good 


Ar. 786. 9 Vin. 446. | "INS 
If he leaſes the ſeveral parcels for life, the _— upon one leſſee in 

the name of the whole is good for no more than leſſee had in his poſſeſ- 

fion Co. Lit. 252. 5. And. 28. 4 Leon. 8. 


others, then he gains no poſſeſſion in the others, but in that parcel only. 
Kew. 20. | : 

If a man be diTeiſed of two ſeveral acres (though both lie in the fame 
county) by two ſeveral perſons, and after enters into one acre in the 


ie name of both, this is not an entry into the other acre, for the entry of 
n, a man to continue his freehold or inheritance muſt enſue his action for 

| recovery of the ſame, and each diſſeiſor is a ſeveral tenant of the free- 
ry hold; and as he muſt have ſeveral actions againſt them for the recovery 
le- of the land, ſo his entry muſt be ſeveral, Co. Lit. 252. b. Kelw. 20. 


b. And. 28. 

If a man difſeiſe me of one acre at one time, and after at another 
time diſſeiſe me of angther acre in the ſame county, in this caſe my 
entry into one of them in the name of both is good, for that one aſlize 
lay againſt him for both ditteifins. Co. Lit 252. 6. | 

Otherwiſe if the ſeveral acres lay in ſeveral counties, for then there 
muſt be ſeveral actions, and conſequently ſeveral entries. 161. | 

If I enſeoff a man of one acre upon condition, and at another time 
| enfeoff him of another acre in the ſame county, upon condition alſo, 
and both condirions are broken, en entry into one acre in the name of 
both is not ſufficient, but ſeveral entries muſt be made in reſpect of the 
ſeveral conditions. Co. Lit. 25 27 b. FRE. 

But an entry into part of the land in the name of all the land, ſub- 
ject to one condition, is good, tho' the parcels be ſeveral, and in ſeve- 
ral towns. Co. Lit. 252. 5. 
zpon If A. difſeiſes B. of lands in three towns, and levies a fine with pro- 
nr Whclamations of the lands in one town to C. in fee, and the diſſeiſes within 

hive years enters into the lands in the other two towns only (being in 
ded, che poſſeſſion of the diſſeiſor) in the name of all the lands in the three 


towns ; by this the eſlate of the conuſee in the third town was not di- 
veſted, 2 Danv. Abr. 787 O Jin. 447. 


ta her own uſe, and never claims to the uſe of the niece, yet this ſeiſin 
1 the aunt ſhall be an actual ſeiſin for the niece, for in law the gene- 
a] ſeiſin of one is in both, and here is n6t any expreſs act that her en- 
Iry was to her own uſe. 2 Dan. Abr. 752. 9 u. 457. | 
If lands deſcend to two coparceners, and a ſtranger abates, and af- 
ter one enters generally into the land; this ſhall be an entry for both, 
ard ſettle the poſſeſſion in both. But if after ſuch abatement one co- 
parcener enters into the whole to her own uſe, this ſhall not ſettle any 
poſſeſſion in the other, but all the eſtate ſhall be in herſelf by the ſpe- 
al entry, 2 Danv. Abr. 792. 794. 9 Vin. 457. 460. 


l 


entry for the whole; becauſe there is but one tenant to the præcipe, in entry r 
who is the diſſeiſor, who is only tenant of the freehold. 2 Danv. the whole. 


But if his entry was taken away in that one parcel, and not as to the 


9 N 
* 

* 
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If a rent deſcends to an aunt and niece as coparceners, and the aunt Where an 


has the niece i ; ian i _——— 
e in ward, (vis, as guardian in ſocage) and takes the rent MY." 


for another. 


When 


* 
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When one parcener enters generally, and takes the profits, this ſhall 
be accounted in law the entry of both, and no diveſting the moiety of 
her ſiſter. Co. Lit. 243. b. 273. B. 
And ſo, where the huſband of one of the parceners enters, Dal 
62. Moor 59. pl 268. 
If lands come to two in common, and one enters into it generally, thi 
ſhall be an entry for both. 2 Danv. Abr. 792. A general entry by ore 
tenant in common is an entry for all the reſt. Carter 176. For a 
neral entry ſhall always be taken according to right, as being wle 
conſtruction of law, and therefore ever conſtrued lawful. Mer 868, 
pl. 1201. 
In what If a baron enters to the uſe of his feme, where the entry of the fene 
caſes entry js lawful, this ſettles the poſſeſſion in the ſeme preſently without ay 
of one, to agreement. 2 Danv. Mr. 787. 9 Vin. 450. 
uſe of ano- . . , . 
cher, Gteles And if a feme enters in the baron s name, and he agrees to it after. 
feflion in Wards, the entry is good. Cro. Eliz. 72. 
Fim without And if a man enters to the uſe of an infant into lands where his en. 
agreement. try is lawſul, this ſettles the poſſeſſion in him before agreement by the 
— infant, 2 Danv. Abr. 787. 9 Vin. 450. 
So if the entry be to the uſe of one of full age, where his entry 
Iawful, this veſts the poſſeſſion in him before agreement. 2 Danv. 4h. 
787. oVin. 447. | | 
If a man enters to the uſe of one of the plaintiffs, where his entry 
not lawſul, this veſts nothing in him before agreement, becauſe he 
ſhall be a diſſeiſor by the abatement. 2 Danv. Abr. 788. 9 In 
0. | | 
= if a man enters to the uſe of an infant, where his entry is nt 
lawful, this veſts no poſſeſſion in the infant. hid. gin. 450. 
IlIſ a man diſſeiſes me, ard I make continual claim, and after dis, 
and this deſcends to two coparceners, upon which I enter, by which 
the coparcenary is defeated, if aſter one enters claiming to the uſe a 
herſelf and coparcener, yet nothing veſts in the other before agree 
ment, for their entry is not lawful. 2 Danv. Ahr. 788. 9 Vin. 450. 
So if a man enters upon two jointenants, where his entry is lawfu| 
by which the jointenancy is defeated, if after one enters to the uſe 
both, yet nothing veſts in the other before agreement. Bid. 9 /n. 
451 ; 
Ir two coparceners have a right of action to certain land, but ther 
entry is not lawful, and the one enters claiming to the uſe of both, ye! 
nothing veſts in the other till agreement. 2 Danv, Abr. 788, 9 /n 
9515 two jointenants are diſſeiſed, and the diſſeiſor aliens, and or 
jointenant enters upon the alienee to the uſe of both, this ſettles the 
free hold in both. id. gin. 451. | 
If a man commands J. S. to enter into certain lands in his name, f 
he hath right, otberwiſe not, if he enters accordingly ; yet if he 
commander hath no right, no eſtate veſts in him by this entry, beca 
his command was conditional. 2 Dan. Abr. 788. 9 Vin. 481. 
A ſtranger cannot enter upon the baſtard in the name of the mul- 
er without his command, for that the baſtard may gain the eſtate, and 
bar the mulier. Co. Lit. 245. 4. 


A ſtranger 


e 


of acquiting, &c. real Eftates. - 


ſtranger in his name, yet it is not ſo in caſe of a claim to avoid a fine. 


tion a ſtranger, without his direction, cannot make for him. Moor 457. 
j/. 6340, The agreement of the diſſeiſee to the entry would not per- 
ſect it, ſo as to avoid the fine. Sed Q. if the agreement had been with- 
in the five years; for it did not there appear at what time the diſſei- 
ſee agreed. Poph. 108. 

But in theſe caſes, if the mulier agrees to the entry before the deſ- 
cent, and he that has right enters before the five years are paſt, the 
eſtate both of the baſtard and of the conuſee ſhall be avoided by ſuch 
entry. Co. Lit. 245. 4. HAT 


or entry to be made ufon lands, tenements or hereditaments, ſhall be of any 


be courts of the grand ſeſſions in Wales, of any lands, tenementi, ir beredi- 
nente, or ſhall le a ſufficient entry or claim, within the ſtatute 21 
WW ac. 1. of Jin tations, &c. unleſs upon ſuch entry or claim an ation ſhall be 
ommenced within one year next after making ſuch entry or claim, and pro- 
cuted with effect. wy | 


ardw. 98, 99, 2 Barnard. N. B. 217. 


ot enter to the uſe of the infant, for the eſtate is voidable. Co. Lyr. 
45. a. : 


all be veſted in him. bid. 

il, and having three ſons, deviſes to the middle ſon in fee, upon 
i pot paid, a ſtranger, without the command 
judged where the and ſon, without the command of the daugh- 


"+ and heirs of the eldeſt (who was dead) entered, and the daughters 
herwards diſaſſented. | N 


he feme, becauſe the agreement is void, for her will is transferred 


Vol. HI.—Part II. 


* ſtranger of his on head cannot enter in the name of him that 
hath right to avoid a fine. Co. Lit. 245. a. This was grounded upon 
ſtat 4 H. 7. c. 24. for by that ſtatute a fine ſhall bind, unleſs avoided . 
by entry. claim or action, of him who has right thereto within the five 
years. For thou h he has a right of entry, which naturally by the 
common law might have been reduced into poſſeſſion by the entry of a 


becauſe by the body of the ſtatnute of fines the right is bound, unleſs 


the party lays claim within five years; ſo that an election is given to 
the party who has right, whether he will be bound or not, which elec- 


But now by ſtat. 4 U 5 Ann. c. 16. Ff. 16. it is enacted, That no claim | 
we or effe? to avoid any fine levied with proclamations , according to * This does 


be form of the ſtatute in that caſe provided in the court of Common Pleas not extend 
t Weſtminſter, or the court of ſeſſions in any of the counties palatine, or in to other 


There muſt be an actual entry to avoid a fine, and the demiſe can- 
ot be laid on a day before the entry. 2 Stra. 1086. Andr. 125. 


If an inſant makes a ſeoffment in fee, a ſtranger of his own head can- 
So if a tenant for life makes a feoffment in fee, a ſtranger may enter 
or a forfeiture in the name of him in reverſion and thereby the eſtate 


If a copyholder in Borough-Engliſh ſurrenders to the uſe of his 


. 1 
— 


ondition that he ſhall pay to his daughters twenty pounds; if the mo- 
ö of the eldeft, cannot 
mer for him, becauſe he has only title of entry. Cro. Fac. 56, 57 


If a man diſſeiſes another to the uſe of baron and feme, and they What is it 
Free to this, the eſtate is in both; but if to the uſe of a feme-covert, good agree- 
agreement of the ſeme without the huſband will not ſettle the eſtate ment 


the baron ; but in this caſe the agreement of the baron will ſettle the my is to 


e in the ſeme, though ſhe is no diſſeiſoreſs thereby, for the whole the uſe of | 
Mk will another. 
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f the different Means 


will of the ſeme is put in the baron during the coverture, and he may 
agree to the feoffmenc made to the wife. 2 Danv. Abr. 789. 9 in 


os the baron diſſeiſes another to the uſe of the feme, this ſhall ſettle 
the eſtate in the ſeme ; for the baron upon a diſſeiſin by another by hi 
agreement might have ſettled. the eſtate in the ſeme, and this difſeifia to 

tde uſe of the ſeme is an agreement in law. 1/4. APIS 
H a haron and ſeme enter into land in the right of the feme, where 
the ſeme has no right, the ſeme is tenant of the land thereby. 2 Dam, 
Nee 2 | 
If a baron ſeiſed in the right of the feme aliens in fee, and after 
diſſeiſes the diſcontinuee, claiming bis firſt eſtate, without ſaying any 
wy thing of the ſeme, this ſhall veſt nothing of the tenaney in the fem? 
e es not claim by expreſs words in the name of the feme. Ihil 


in 453. / Hats, 3 
If che guardian enters, and diſſeiſes a man claiming the freehold u 
the uſt of the heir, this ſettles the ſreehold in the heir. 2 Danv. A. 


g Vin. 0 A 22 8 
t —— — lands for years to I. S. and delivers the deed to |, D, 
to the uſe of I. S. and after I. D. enters into the land to the uſe of |, 
F. without commandment of I. & and is rejected, and after J. S. affeny 
ereto, he ſhall have an ejectione fir mæ upon the ſaid ejectment. Ih 


0 Vin. 464. 
Of what * If. —— is diſſeiſed of lands whereunto a common 1s a lant, the 
things ad- diſſeiſee gannot uſe the common till he enters into the land to which 
vantage may jt, is appendant, becauſe it might be a prejudice to the tenant of the 
de taken oil; tor if the difſeiſee might do it, ſo might the diſſeiſor which vod 
— be a double charge to the tenant. Co, Lit. 122. 6. | 
But if a man is diſſeiſed of a manor to which there is an advowſa 
appendant, he may preſent to the advowſon beſore he enters into the 
manor. Ibid. | | 
In what "If a man ſeiſed in fee of land bargains and ſells it by deed inrolle, 
eaſes an eſ- and dies, the freehold is in the bargainee before entry or claim, viz. 4 
= ſhall be freehold in law. 3 Danv. Abr. 163. #413 | 
—— So in caſe of a deviſe. 1hid. x | : 
try or claim, So where uſes are raiſed” by covenant upon a good conſideratia. 
Co Lit. 266, b. | 5 Py , 
And ſo upon a bargain and ſale of lands for years, the poſſeſſion 
in the bargainee before entry. Danv. Abr. 621. 
If. the diffeiſor dies ſeiſed, and the lands deſcend to his ſon, be bs 
the freehold in law in him before any entry. Lit. 5448. 

"Ui a fine ſur conſance de uroit come ceo, Ac. or a fine ſur conuſance & 
droit tantum,/ is levied to one; theſe are ſeoffments of record, and the 
eonuſer has n freehold in law (but not the actual freehold. Cre, Jas 
604) in him befare entry. Co. Lit. 266, 5 FOR: | 
Upon an exchange, the parties have neither freehold in deed or [av 
delore entry. hid E N 
ki upon a partition, the freehold is not removed till entry, G U 


200 | : 
Upon a livery with. view no freehold veſts. before entry. lid. 


yy 


OS w- 
8 


an &c 
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"Tf an eftate be conveyed to a feme-covett, it veſts in her preſently 
before any agreement thereto by the huſband, ſubject to be diveſted by 
his difſent thereto. Co. Lit. 3. 4. 356. 6. 95 ; 3 

If 4. diſſeiſes one to the uſe of B. ho knows nothing of it, and B. 
aſſents thereto, in this caſe A. is tenant of the land till agreement, and 
after B. is tenant thereof, Co. Lit. 180. b 7 | f 

If there be tenant in tail, remainder in tail, c. and tenant in tail 
in poſſeſſion leaſes för three lives, according to the ſtat. 32 H. 8. and 
afterwards dies without ifſue, and he in remainder before any entry le- 
vies a fine, it is good; for by the death of tenant in tail without iſſue - 
the freehold was veſted in him in remainder in tail. Leon. 268, 2 

If leſſee for years ſurrenders, to which the leſſor agrees, the poſſeſs _ 
ſion and niere is in the leſſor without entry. Hut. 95. ; 

80 if the leſſee ſor years aſſigns, the aſſignee before entry, or waiver 
of the poſſeſſion by leſſee, has an actual eſtate in him. 2 Roll. Abr. 


f tenant for life ſurrenders to him in remainder, this will veſt the 
eſtate in him before notice or agreement thereto, as the grant of 2 
made in the abſence of the grantee veſts the property, and a bond 
made to obligee in his abſence creates a lien before notice. Salk. 618. 
If a leſſee for life aliens in fee and dies, he in remainder or rever- At v 
ſion may enter after the death of the leſſee. 3 Danv. Abr. 228. 10. — 
Vin. 392. 2 5 f. 
If — for life of an advow ſon in groſs levies a fine come ceo, Kc. —— TY 
of it, and before any claim made by him in reverſion the church be- 
comes void, aſterwards he in reverſion ſhall not have advantage of the 
forfeiture as the preſent preſentation, becauſe before election made b 
him in reverſion, the eſtate of the leſſee was not defeated nor . 
which election ought to be by claim; and then it was a chattel veſted in 
the leſſee beſore the election made by him in reverſion, which cannot 
be defeated afterwards by the preſentation of him in reverſion. 1bid, 
10 Vin. 392. gs: hs" | 
If A being tenant for life; leaſes to B. for his life, and B. dies, and 
2 2 yet the forfeiture remains, and the firſt leſſor may enter. 
0, Lit. 252, a. : 2 | 
If tenant for life ſuffers a common 8 and execution is there- 
upon had, yet he in remainder may enter; for being a forfeiture, the 
ſuing execution will not prevent him. Hil. 2 Elia. Co. 14, 15. ad- 
julged 1 it appeared the recovery was ſuffered before the ſtatute 
of 14 Elis. c. 8. | | f 
If lefſee for life aliens ſor life, the remaindet over, and remainder By * 
enters after the death of the leſſee, the firſt leſſor may enter on him for hem an 
the forfeiture; for by agreement to the remainder he agreed to the entry my 
whole, and ſo a party. 3 Danv. Ahr. 227. 10 Vin. 391. de ſor a forte. 
If the leſſor may enter on the alienee of his leſſee, or any who is ſeiture. 
party to the forfeiture, Bid. 
So he may enter on the allenee of the alienee, or any that has tbe 
* although he be not party to the forfeiture. 3 Danv, Abr. 228. 
10 Fm. 391, 1 a 
If leſſee for life gives in tail, the remainder in fee to another, and 
I fierwards he in remainder dies, and afterwards the donee-dies with- 
out iſſue, the leſſor may enter yy: the heir of him in remainder ; for 
4 


571 


Wer 


* 


Entry for If a man leaſes two mills, upon condition that if the leſſee leaſe 
the breach them, or aſſigns either of them to another, it ſhall be lawful for hin 
of a conditi- to re-enter ; if he leaſes one, the leſſor may ente into both, forthe 


On. 


1. In what 


caſes it may 
be. 


dition broken. Id. Raym 750. | | 
2 Whomay The ſucceſſor of a biſhop for a breach of a condition in time of bs 


cater. 


on. 222. Rel. Abr. 452. fl. 4. 


2 Leon, 222, Null. alr. 452. 


condition, the feoffee ſhould not have any benefit, but only ant 


by his entry he agrees to the diſinheritance made by the alienation, + 
Danv. Abr. 228. , 10 Vin. 391. : Es Ra : 

If tenant for life gives it in tail, and the donee dies, the leſſor may 
enter on the donor for the forfeiture. id. 10 Fn. 391. 
Where a tenant for liſe makes a ſeoffinent in fee, a ſtranger may e. 
ter on the donor for a forieiture in tbe name of the reverſioner, ud 
thereby the eſtate ſhall be in him. Co. Lit. 245. 4. 


condition goes to both. 2 Danv. Ar. 12. 5 Vin. 308, 

If A. leaſes a meſſuage for years, rendering rent, with a conditic 
of re-entry ſor non payment, and the leſſee aſſigns his term in part y 
one and in another part to another, and in arother part to arothe, 
and retains part himſel{; and after 4. by fine, grants the reverſion d 
the whole; if rent be in arrear afterwards, the grantee may enter ir. 
to all the meſſuage ; ſor the /ejjre, by appointment of the land, cannot 
deſtroy the condition, as the leſſor may by grant of part of the rener 
ſion. Falm 332, | - 

If there be two leſſees ſor years, upon condition that they, nore- 
ther of them, ſhall not alien without aſſent of the leffor, and the 
make partition, and afterwards one aliens without aſſent of the leſſor; 
this is a forfeiture of the whole. C. FL. 63. 

Where an actual entry ought to be made to avoid a condition, lt 
there the confetſion of leaſe, entry and ouſter, will not do. Vert. zu 
Saund. 3.9. Sid. 223. Mod. 10. Vent. 42. 3 Keb. 218. Salk. ih 
Shin. 424. | | 

| The conſcſſion of leaſe, entry and ouſter, confeſſes an entry for c- 


predeceſſor, or in time of vacation, may enter. Moor 52. pl. 152. 
if a ſeoffment be made upon condition to enfeoff a ſtranger, andthe 
ſeolfce does not perform it, the ſtranger cannot enter ſor the breachd 
it, becauſe he is a ſtranger to the condition ; but in this caſe the ſeo 
for himſelf may enter for the condition broke. 2 Danv. Ar. 122. 
Vin. 398. | | 
NA * condition of a feoffinent be to enfeoff J. S. and his heirs, 1 
he refuſes, the ſeoffor may re-enter ; for by the expreſs intent of tk 


ſtrument to convey over the land. Co. Lit. 209. a. Leon. 266. 1 U. 


But if the condition had been to make a gift in tail. or to grant! 
rent charge to J. S. and he reſuſed, the feoffor ſhould not re-ente 
becauſe the feoffor was to retain the land Co, Lit, 209. a. Leon. 


He in remainder cannot enter for a condition broke by the particul! 
eſtate, 2 Dan. Ar. 22. 5 Vin. zog. : 

If a man leaſes for years, upon condition, if the rent be in ar 
that the leaſe ſhall ceaſe, and after grants over the reverſion ; and 
ter the condition is broke, the grantee of the reverſion may enter u 
the land, ſor the leaſe is determined before entry by the breach of d 
cundiuon. 4% 5 Vin. 30, . 


At 


3 A —— — * 3 i ATA.» E — 
F acquiring, &c. real Eſtate. 571 
Otherwiſe, if a ſeaſe for life, becauſe a freehold cannot ceaſe be- 5 


entry. Ce. Lit. 214. b. 2 Leon. 134. Koll. Rep. 360 
* a ra ſeiſed of bak in right of his wife a ge feoffment in 
ſee upon condition, and dies; and after the condition is broke, the 
heir of the huſband ſhall enter; for though no right deſcended to 
him, yet the title of entry by force of the condition, which was creat- 
ed upon the feoftment, and reſerved to the feoffor and his heirs, de- 
ſcended. 8 C3. 43. 6. 44 24. : W 

If a man ſeiſed in fee makes a leaſe for liſe, rendering rent. and for 
deſault of payment, a re- entry, Sc. and after dies without heir, liv- 
ing the tenant for life : though the lord by eſcheat ſhall have the rent, 

25 incident to the reverſion, and may diſtrain for it, yet he cannot en- 
ter, Cc. Lit. & 248. Co. Lit: 25.5. DER > 

A bailiff without a particular authority for that purpoſe, cannot en- 
ter ſor non-payment of rent. ob. 154. 5 Rep. 76. 4. 55 

An entry by a "ranger without authority is good to take advantage of 
a condition if it be aſſented to afterwards. 2 Fr. 1128. | 

If 4. makes a feoffment of land to J. F. in fee, upon condition that 3. At which 
if he pays ten pounds to J. S. the, firſt of May, 6 Car. that it ſhall time. 
be lawful for him to re-enter, and after he pays the ten, pounds 
before the day, wiz. the 1ſt of April, and J. & accepts it: though 
this is a good performance of the condition, inaſmuch as payment be- 
fore the day is payment at the day, yet 4 cannot re-enter and reveſt 
his old eſtate by force of the condition till the 1ſt of May, becauſe 
the condition does not give him power to re-enter till, the ſaid day. 2 
Danv Abr. 121. 5 Vin. 308. * 

A rent- charge is not a perſonal duty to be demanded of the perſon, wr ok 
but upon the land, and a diſtreſs is both a demand and a diſtreſs; and be made be. 
＋ 66 may demand ir at any time. Lil. Conv. 137. | fore te · en 

here a rent is granted, payable at a certain day, if it be behind ty. 
and unpaid, the grantee ſhall diftrain for it ; the grantee need not de- 
WT mand it at the day, but any time after it is due, which will be ſuffici- 

ent; for the grantee may demand it when he will, to enable him to 
diſtrain. Co, Lit, 202. a. | q 

But where a penalty or re-entry is joined to the thing, you cannot 


o take advantage of the pain or forfeiture without a demand at the ve 

* time prehixt, Hob. 207, 331. Hutt, 13, 23. 42. 114. 7 Co. 56. 6, 
* 2 Roll. Ar. 42. Mor 88 3. Dyer gt. Plætod. 70. | 

1 Where a feoffment is made reſerving a rent upon condition, that if 


the rent is behind it ſhall be lawſul for the. ſeoffor and his hes to en- 
ter: now, if the rent te behind, the feoffor or his heirs may enter and 
ouſt the ſeoffee. Lit. &' 325. Cs. Lit. 201. b, 202. a, Hob, 207, 331, 

5 (ov. 56. Dyer ei. | pe e | 

If the words of a leaſe for years be, that the leaſe ſhould be void, yet 

e non-payment is no avoidance without a demand and a re-entry. Lil, 
av. 137. 


* In caſe of a demand of rent, theſe things are to be obſerved: 

Wa | Firft, That though the rent is behind, yet if the ſeoffor or his heirs 'Things to 
* o not demand it, he ſhall never re enter; for the land is the principal be fervca g 
the '&b'or, and the rent ifſues out of the land; and in an aſſize for the demand a. 


den the land ſhall be put in view, and if the land be evicted by a title rent. 
paramount, the rent is avoided, and aſter ſuch ev iction the perſon N 
| by - the 


U the different Means 


the ſeoffee may trayerſe the demand, and upon the evidence it ſhallte 


the feoffee ſhall not be charged therewith, for the perſon of the fect. 


fee was only charged with the rent in reſpect of the grant out 
land. 1 6. And incaſe of an entry for a Sadie b. 8 
for the non-payment of rent, you * * to demand but the laſt quay. 
ter's rent, and not all the rent due; for a default of any one Quarter; 
rent (upon demand) gives a title of entry. Lil. Conv, 137 
Secondly, That the demand muſt be upon the land, becauſe the land 
is the debtor, and that is the place of demand appointed by law, I 
the King makes a leaſe for years, rendering a rent payable at his n. 
ceipt at Weſtminſter, and after the king grants the reverſion to ans. 
ther and his heirs, the grantee ſhall demand the rent upon the lud 
and not at the King's receipt at Weſtminſter ; for as the law without 
expreſs words does appoint the leſſee in the King's caſe, to pay ity 
the King's receipt, ſo in caſe of a ſubject, the law appoints the de. 
mand to be on the land. If there is a houſe upon the my the de 
mand muſt be at the fore-door of the houſe, that being the maſt nos 
rious place, and it is no matter whether any body be there or no; a 
although the door be open, and the ſeoffee in his hall, or other part d 
his houſe, yet the feoffor need not come any further than the fore-doa, 
Co Lit. 201. b. And if the feoffment was made of a wood only, th 
demand muſt be made at the gate of the wood, or at ſome highwy 
leading through the wood, or other moſt notorious place. "wh 
one place be as notorious as another, the ſeoffor has election to denwy 
jt at which he will; and although the feoffee be in ſome other pan i 
the wood ready to pay the rent, yet that ſhall not ayail bim. 5 fcd 
milibus. C. Lit. 202. a. 5 
Thirdly, That if the feoffor demand it on the ground at a place whid 
is not moſt notorious, at the back-door of a houſe, c. and in pleat: 
ing the feoffor alledges a demand of the rent enerally at the ſoak 
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ſound for him, for that is a void demand. Co. Lit. 202. a. 
 Fourthly, That if the rent be reſerved to be paid at any place ſn 

the land, yet it is in law a rent, and the ſeoffor muſt demand it at tie 
place appointed by the parties, obſerving that which has been ſaid be 
ore concerning the molt notorious place. C. Lit. 202, 4. 

Fifthly, That all this is to be underſtood when the ſeoſſee is abſem, 
for if the feoffee comes by the ſeoffor at any place upon any pati d 
the ground at the day of payment, and offer his rent, altho they it 
not at the moſt notorious place, ror at the laſt inſtant, the ſcoſſor 
bound tg receive it, or elſe he ſhall not take any adyantage of any c 
mand of the rent ſor that day, Co. Lit. 202.4, 
| Sixthly, And that the place of demand being now known, it is fur 
ther to be known what time the law has appointed for the ſame. Tis 
partly appears by what has been ſaid ; for although the laſt time of & 
mand of the rent is ſuch a convenient time beſore the ſun-ſerting © 
the laſt day of payment as the money may be numbered and recen 
notwithſtanding if the tender be made to him that is to receive it up# 
any part of the land at any time of the lait day of payment, and he fe 
fuſeth, the condition is ſaved for that time; for by the exprels reler- 
yation the money is to be paid on the day indefinitely, and a convent 
ent time before the laſt infant 15 the uttermoſt time appointed by las, 
io the intent that then both partie ſhould meet together, the one to 


mand 
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train. (o Lit. 202. 4. r ſhall be ſaid 
Regularly it is true, that he who enters. for a condition broken ſhall to be in. 
be ſeiled in his firſt eflate, or of that eſtate which he had at the time (3) Of the 
of the eſtate made upon condition; but this fails in many caſes. Co. lame cla te. 
Lit. 202. a,, 2 Danv Abr. 2. 5 Vin, 316. renn 357 | 
Firſt in reſpet of 19poſſibility z as if a man ſeiſed of lands in the 
right of his wife, makes a feoffment in ſee by deed indented, upon con- 
(dition that the feoffee ſhould demiſé the land to the feoffor for bis liſe, 
ac. the huſband des, the condition is broken; in this caſe thepheir 
et the huſband ſhall enter for the condition broken, but it is impaſſible 
for him to have the eſtate that the feoffor had at the time of makin 
Je condition: for therein he had but an eſtate in right of his 


4 iſe for the coverture was diſſolved, and therefore when the heir has 
. ntered for the condition broken, and defeated the H his eſtate 
0 vaniſhes, and preſently the eſtate is veſted in the wiſe Co, Lis. 202 a. 
be So if a man ſeiſed of lands as heir on the part of his mother, makes 


Wa fcoſtment in ſee upon condition, and dies, the heir on the part of the 
father, who is heir at common law, ſhall enter for the condition bro- 
ea, but the teir on the part of the mother ſhall enter upon him, and 
£ 1 2 the land. Co. Lit. 12. 6, 1 Wako utn FE ; 51 "Ec , 
econdly, In reſpect of neceſſity z as if ceſtuy que uſe after t. tute o 

R. z. and before the — 9 of had 2.4 a ſeoffment in fee 

pon condition, and after had entered for a condition broken, in this 

caſe be had but an uſe where the feoffinent was made, but now he ſhall 
be ſeiſed of the whole eſtate of the land. So that as in the former 


de. caſe, the anceſtor had ſomewhat at the making of the, condition, and 

the heir ſhall have nothing when he has entered for the candition. bro- 
ſur ken; ſo in this caſe, the feoffor had no eſtate or intereſt in the land 
5 at the time of the condition made, but a bare uſe; yet after thi entry 
or the condition broken he ſhall be ſeiſed of the whole eftate in the 
gd land, and that alſo for neceſſity ; for by the feoffment in fee of cefluy + 
ve 7 | 


Fe uſe, the whole eſtate and right was veſted out of the feoffees, and 
therefore of neceſſity the feoffor muſt gain the whole eſtate by his entry 
2 for _ condition broken. Co. Lit. 202 . / 

ler- remainder is granted upon condition ; and after the particular eſ- 
eli ne derermines, and the condition is Bake, the — 2 have 
Jas, bhe land in poſſeſſion. 2 Rall. Rep. 60. 


rand A 


_ _ Of the different Means If 


41 ©. Edo it 


A condition or limitation annexed to an eſtate ought to deſtroy th 
whole eſtate, R-p 86 5. 6 Rep. 40. 6. Tr the 
If an eſtate for life be upon condition, the remainder over; admit. 
ting it a good condition, if he enters for breach thereof it ſhall deſen 
the remainder, becauſe the livery is defeated. 2 Dinv. Ar. 123. 3 
Vin. 3417. | | | 
— il in tail, remainder to the right heir of the donee, upon em. 
dition, that if the donee or his heir alien, &c. this ſhall defeat the 
tail only. 2 Danv. Mr. 123. 5 Vin. 317. 5 

Leſſee for life makes à feoffment upon condition, and enters ſy 
breach, he ſhall be leſſee for life, and reduce the reverſion to the lc. 
for. 2 Danv. Abr. 123. 5 Vin 317, 

If leſſee for liſe ſeo, the reverſioner upon condition, and 

A ters for breach thereof, he ſhall be leſſee again, and the rent due u 
| the leſſor ſhall be revived. 2 Danv Ar. 123. 4 

Feoftment of two acres upon condition to enter into one; if he es. 
ters for breach thereof, it thall be but into one. 2 Danv. Abr. 125 

Vin 317. | a 
. Leder for liſe and the reverſioner join in a ſeoffment upon conditia 
reſerved to the leſſee; if he enters for breach thereof, this ſhall ny 

defeat the entire eſtate. 2. Dane Abr. 123. 5 Vin. 31) 

Deviſe for life upon condition, remainder over, (admitting it a goo! 
condition ;) the entry ſhall deſeat the remainder, though it is not cre 
ted by livery, and the remainder may be without a particular eſtate 
deviſe, for he ought to be in of the ſame eſtate, Whieh he had at th 
the time of the deviſe. 2 Danv. Air. 123. 5 Vin. z. 

Tenant in ſpecial tail has iſſue, his wife dies, he makes a feoffmn 
in fee upon condition; the iſſue dies, the condition is broke, the feoſo 
re- enters; he ſhall be only tenant in tail after poſſibility of ifie 
extinct, though when he made the ſeoffment he had an efſtate-ri, 
Co. Lit. 202. a. b. | 

If a man makes a feoffinenr in ſee, reſerving rent, upon conditio i 
the rent be not paid to re-enter, and hold till ſatisfied, Ec. the feoftor 

, by his re-entry gains no eſtate of freehold, but only an- intereſt ly 
the agreement of the parties to take the profits in nature of a diſtreſ 
Co. Lit. 202, 6. 203. a. | X * 6 
And if a man makes a giſt in tail to A remainder to 4 and his hein, 
upon condition that he ſhall not alien; the condition is good, as to rel 
train any diſcontinuance of the eftate-tail ; but as to the fre- ſimple. 
| bs void and repugnant ; and therefore ſome are of opinion, that this» 
a good condition, and that it ſhall defeat the alienatian for the eſtate 
| tail only, and leave a fee-fimple in the alienee. Co. Lit. 224, 4. 
4 By * words the condition may extend to the particular eſtate, 
4 or to the remainder only. Co. Li. 230 6 | 
If the father ſurrenders copyhold lands to the uſe of the fon in fee, 
upon condition that he ſhall perform certain covenants, and the ſon a. 
| ter admittance ſurrenders to the uſe of A. in fee, upon condition that if 
| . the ſon pays ten pounds the ſurrender ſhall be void; and the fon pan 
4 not the ten pounds nor performs the covenants, and the ſather enter. 
and dies ſeiſed, and it deſcends to the ſon ; yet A. cannot enter 2 
g . 1 


—— 


_ _— - _ 


9 — — — — 


* — 7 wh - os ws YG ws» 


. — 0 


of acquiring, &c. real Eftates. | 


bim, for by the entry of the father, both the ſurrenders were defeated, 
and the ſon may confeſs and avoid the eſtate of J. Cro. Elis. 239. „ 
A man being intitled to be tenant by the courteſy, makes a feoffment (2) Inref- 
in ſee on condition, and enters for the condition broke, and then his 15 
vile dies, he ſhall not be tenant by the courteſy ; for though the eſtate ide, * 
given by the feoffment was conditional, yet his title to be tenant by the | 
courteſy was abſolutely extinct by the feoffment, C. Lit. 30. 
Tenant by homage anceſtre] makes a feoffment in fee upon condition, 
and enters ſor the condition broke, it ſhall not be holden by homage 
anceſtrel again, ſor the right of the preſcription and privity of eſtate 
were interrupted for the time. (Co. Lit. 202. 5.) So if a copyhold 
eſcheats, and the lord makes a feoffment in fee upon condition, c. 
{llid. 103. a. 202. 6.) For notwithſtanding the entry for the conditi- 
on broke the ſeigniory is extin, for that was excluſively extin& by the 
ſcofment. Co. Lit. 30. b. Vide al Wright's Tenures 193. 
If a tenant for life makes a feoffment in fee upon condition, and en- 
ters for the condition broke, he ſhall be tenant for life again, but ſub- 
ed to the forſeiture ; for though the eſtates reduced, yet the forfeiture 
Wi: not purged. Co. Lit. 202. b. 282. 2. | 


r 


levied, ſurrenders to the reverſioner upon condition, and after enters 
for the condition broke; he ſhall not hold over after the extent incur- 
red, or ſuch-time as the money might have been levied. 4 Co. 82. 5. 
If a leſſee for life or years, upon condition to have a fee, if, &c. 
W27ants his eſtate upon condition, and aſterenters for the condition broke, 
and performs the firſt condition : perhaps the fee will accrue, for the 
polſibility was not abſolutely deſtroyed ; and when he enters for the 
ondition broken, he is in of his old eſtate. 1 Rep. 75. 6. | 
The manner of the entry, and taking of poſſeſſion, and executing of How to en- 
he deed, muſt be as follows: if there are ſeveral houſes and ſeveral e en and 
Wands in the poſſeſſion of ſeveral tenants or perſons, you muſt make your of hats 
uv at every houſe, and ſay theſe words, I do here enter and take 7 5 and execute 
fon of this houſe, and the land therewith uſed, to the uſe of A. B. If there a deed there- 
land let without the houſe, then you muſt enter in at the gate of the von. 
oſe, and make your entry in manner aforeſaid; and to this entry you 
mult have two, three, or more witneſſes, and leave a man upon the 
Ne ound, to keep the poſſeſſion for yon, till you are gone; and when 
vou have done the ſame, and left a man upon the ground to keep poſ- 
eſſion for you, at every one of the houſes or parcels of land (if in the 
»0c{ion of the ſeveral 3 but the laſt houſe or parcel of land that 
an go to; and when at the laſt houſe or parcel of land, when you 
we made your entry, you muſt (vis. the attorney) Tay, Thal h virtue 
/ the letter of attorney made to me for that purpoſe, I deliver this in awri> 
Hou then ſtanding upon the ground) as the ad and deed of the prar- 
and then you muſt make a memorandum on the back of the deed, 
44: (ſuch a day) by virtue of a warrant of attorney to you made and 


rected, bearing date, Ec. you did enter into, fc. (put in the words 
an { the authority given in the letter of attorney) and let the witneſſes 
„ their names thereto as witneſſes; when this is done, go to every one 
- g bow places where you left the ſeveral perſons to keep the poſſeſſion, 
1 


take them away with you; you muſt take care they do not 7 off 
rom 


if the conuſee of a ſtatute, Ic. or he that has lands till ſuch a ſum | | 
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from the ground till you fetch them off. Lil. Conv, 136. Ser Wing 
50. in the middle of the folio at the word, Nota. | 
Where truſ- Where an eſtate for years, raiſed out of the 4ands of inheritance, 
dees for years in truſtees, who were never in poſſeſſion, but ſuffered the ceſtig pu 
8 truft to receive the profits during his life, and the adminiſtration x 
fered ceſtuy ceſluy que truſt (who had no right to enter) enters and keeps pofſeſſn, 
que truſt to and the heirs at law have prevailed with the ſurviving truſtee to af 
take the over to a perſon in truſt for them the term of years, upon truſt that th 
— aſſignee ſhall perform ſuch truſts as the ſame term is ſubject to: noy 
moy aſſign à bargain and ſale of the term to the aſſignee of the term®, will 
over this paſs the eſtate, unleſs the ſame is ſealed upon the land, and to the 
term. urpoſe, if the grant cannot be upon the land, to deliver the de 
Fimfell. then he muſt ſign and ſeal (but not deliver) the deed of aſhow 
ment, and then make a letter cf attorney, of the ſame date, to ſom 
rſon to enter upon the land, and take poſſeſſion for him, and thei 
ek in poſſeſſion, the attorney to deliver the deed upon the ground u 
the act and deed of the grantor. | 
What things If the baron be enfeoffed in fee, upon condition for the non-paymen 
ſhall b-ea- of a certain rent to re-enter, and after the baron dies; and after th 
voided by condition is broke, and the ſeoffor enters upon the heir for the breid 
entry for .. thereof, the wife of the baron ſhall not be endowed, for her title 
as. 3 by the entry for the condition broke. 2 Damv. Abr. 123. 
: in. 315. ; 
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Of Occupancy. 


Occupancy, Occupancy is a title by the firſt entry, where a tenant for the tem 

What. of another's life dies whilſt he for whoſe life the leaſe is made, i 
living. 

Occupancy, AS he who ſo enters is called an occupant, becauſe his title is by is 

who. firſt occupation. | 

And after ſuch entry he is then tenant per autre vie, and ſhall it 

puniſhed for waſte as ſuch, and be ſubject to the * pe of the ren! 
reſerved, 70 he ſhall hold the land during the life of ceſiq que ei 
Co Lit. 41.6. | | 

Upon what The law of occupancy is founded upon the Jaw of nature, vir 2 

this law ia „ern Manens Vacua ocrupanti conceditur. So as vpon the firſt coming 
inhabitants into a new country, he that firſt enters upon ſuch pan t 
it, and manures it, gains the property (as is now uſed in Cornu. 
Sc. by the law of the Stannaries) ſo that it is the actual poſſeſſion nl 
manurance of the land which was the firſt cauſe of occupancy, 1 
conſequently is only to be * by actual entry. Paſch. 18. Car. 1 
B. R. Geavy v. Bearcroft, Sid. 347. 

And the true ground of occupaney is, that anciently all trial: d 

titles were by real actions, and therefore he who had the freehold vn 
one to whom the Jaw had a ſpecial regard. The ancient law for mary 


* 


FR 


* When the barg4inor is out of poſſeſſion: ſo alfd of a bargain and fale of inberita 
3 Lev. 312. 337, 388. Lev. 270, 7, 272. 


reſpedd 


\, 
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relpects did not allow. leaſes for above forty years, till 21. H. 8. c. 15. 

And another thing was, there was reaſon too that not only he who had 

right paramount might know how to try his action, but that the lord 

might know how to avow for his ſervices (which were conſiderable 
things formerly), he ought to know who was his tenant, and there- A 
fore the law provided that there ſhould be a perſon on whom he ſhould 

vow. Per Bridgman C. J. in the laſt-mentioned Caſe. Cart. 65. "TIP 
The ſubje& and object of the occupant are ＋ 4 9 things as are The fable 
pable ol occupancy, and not the freehold at all, into which. he nei- _ —— 
ther does nor can enter; but the law caſts the freehold immediately pant. 

oa him who made himſelf occupant of the land or other real thing 

-hereof he is occupant, that there may be a tenant to the Præcipe. 

ber Vaughan C. J. Hill. 19 & 20 Car. 2. Holden v. Smallbroke, Yaugh. 


15 ney is only for neceſſity, and to avoid a greater miſchief (per Whatitis w 
own |. Cart, 60.) it is to ſupply a freehold, (per Holt C. J. Salk. 189.) apply. 


— 
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or ſhould the freehold continue in akeyance, no action could be br 
ouring all that time, be it ever ſo long. nor trial had by him who had 
Wright to recover the freehold and inheritance. Per Tirrel J. Cart, 61. 
WC opyhold eſtate is in the lord, and the tenant has only an eſtate at 
i. Ld. Raym. 1000. oc 
Il tenant by the courteſy, or tenant in dower, grant over their eſ- Of what eſ- 
ae, and the grantee dies during the life of ceffuy que vie, there ſhall Tas _ 
We an occupant though the eſtate be created by the law. Co. Lit. 41. — | 
. contra. 2 Roll. Rep. 123. | 1 
If leſſee for life leaſes to the leſſor in reverſion in fee, and to the Power. 
cirs of his body for the life of the leſſee, and after the leſſor dies hy- Leaſe. 
hg the leſſee, he heir of the body ſhall be a ſpecial occupant ; far 
| * was not any ſurrender, 18 E. 3. 44. 6. Vin. Tit, Occupant, (A) 
Me | | | 
Iſtenant ſor life ſurrenders to the remainder in tail, who dies dur- 
W's de life of the leſſee, there ſhall not be any occupancy ; for by the 
render the eſtates were conjoined. Contra 42 E. 3. 10. 16Fin, 
I it. Occupant, (A) pl. 3- p. 69. 

I remainder in fee enters, and be an occupant, he ſhall be ſaid an 
Veupant during the life of ceſtuy que vie, 42 E. 3. 10. 16V.n. p. 69. 


— = 3- A 


W Ti. Occupant, (A) pl. 4. 

od If a wan leaſes to two for their lives, & diutius eorum , viventi, and - 
od ier the leſſee make partition, and then one dies, yet there ſhall not 

10 e any occupancy of his eſtate ; but the leſſor may enter; for the 


'ords (et diutius eorum wiwventi) are void, not being more than the 
pw ſays, and by the partition the jointure is ſevered. 30 Af. 8. 
©udged. 16 Vin. p. 69. Tit. Occupant, pl. 5. Same Caſe cited 4 
4. 73- b. Rorough's Caſe. 
On a leaſe to J. F. to hold to him and his aſſiens for his own life, and for | 
' life of A. and B. the queſtion was, Whether his eſtate was deter- | 
mned ? Becauſe one cannot have a greater eſtate of freehold than his 
wn life. But the court held clearly, that it is a good limitation, and | 
e has an eſtate ſor all their three lives; for though he himſelf can- | | 
0! have an eſtate but for his own life, yet he may — it to grant to | 
other, and the babendum ſor their three lives is a good — | 
| Cres 2 


Of the different Means - 


death, a —_ enters; though the ſtranger is occupant of the free. 


Courteſy, . 


Copyhold. 


lle v. Penballuau, Mich. 2 Ann. B. R. 6 Mod. 68 Salk. 188. 


dower which are eſtates created by law. Cro. El. 58. 
The father had an eſtate for his own and his two ſons lives; he iſiguũ 


and the grantee dies, his heir ſhall be a ſpecial occupant of this ettar, 


' ſurrenders to the uſe of B. for his life, to whom the lord grauts i! 15 


and by his death the eſtate is not determined, but occupanti concedity, 
Paſch. 32 Elix. B. R. Uty Dale's alias Uvedale's Caſe. Cro. Elis. 182 
There ſhall be no occupant of an eſtate of tenant by the courteſy q 


to truttees to the uſe of himſelf for life, remainder to his wife for lis, 
(if his two ſons live ſo long) remainder to the uſe of one of the fon 
and his heirs. The queſtion was, Whether after the wife's death z 
ſhall reſult to the father, or the ſurviving truſtee ſhall have it, or th 
heir ſhall be ſpecial occupant? And Br:4gman C. J. ſaid, When th 
father had an eſtate for three lives, and-he conveyed the land after u 
the uſe of himſelf for life, and to his wife for life during the lives d 
his ſons, Ic. why ſhould not all go out of the ſather ? As in Chudii, 
Caſe. Trin. 17 Car. 2 C. B. Tinker v. Lidcott, Cart. 46. 

Tenant pur autre vie makes a leaſe for years to commence from hi 


hold, yet the leaſe for years ſhall enter upon him, and the leaſe ſal 
bind the occupant. Lew, 202, 203. 

So if tenantpurautre wie leaſes for years, in truſt for himſelf for li, 
and aſter in truſt for his wife for her life, and the leſſee for years 2. 
tually enters, but permits the baron to enjoy it, who dies, and then th 
the feme enters, feme ſha]l be occupant, and not the leſſee for ye; 
Lev. 202. le 

If tenant by the courteſy grants his eſtate to another and his hein 


16 Vin. p. 72. Tit. Occupant, (F) 

The cuſtom of a manor was, that every cuſtomary copyhold of th 
manor might be granted to three perſons, habendum to them ſucceſs, 
ficut nominatur & non aliter, A ſurrender was made to J. S. and h 
aſſigns ſor his own liſe, and the lives of two others. Pozwel J. ſeenel 
to incline, that if I. S. had become a bankrupt, and the eftate ?fligned, 
and the aſſignee had died, living the copyholder, the lord ſhould . 
mediately have the lind; and Forvis J. thought, that upon the death d 
the copyholder, the eſtate of the aſſignee would determine, thong 
the ceſtuy qui vies were living. But it was agreed, that if the grit 
had been to I S. for the lives of B. C. and D. and J. S. had died, de 
lord ſhould have the land again, though againſt his own limitatia 
becanſe there can be no oceupant of a * ary eſtate without a ſye 
cial cuſtoin ; and this would be no miſchief, the failure being on tie 
fide of the grantee only. 6. M1. 63. 68. 

Deviſe of a copybold on condition to pay money to J. S. if the cu. 
dition is broken, J. S. muſt be admitted, and make an entry before it 
can ſurrender. 2 Ld. Raym. 726. 

No occupancy ſhall be of chli, without ſpecial cuſtom, Sar 


If eopyhold tenant per autre vie dies there ſhall be no occupant, bit 
the lord ſhall enter. Salk, 188. La. Raym Rep, 1000. ſame caſe. \y 
47. Salter v. Butler, | 

A feme, tenant for liſe of a copyhold, the reverſion being gra 
over to B. for life, remainder to C. for life cum acciderit poſt nit, 
fur ſum redditionem wel fortisfatlnram of the feme, and after the bam 


1 
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10 liſe an . . . 2 ö 
* 0 have it; becauſe his eſtate is not to commence till after the 


death. ſurrender, or forfeiture of the feme ; and the feme here is alive, 
and has not made any ſurrender or forfeiture, and the feme has right 
to it. by plaint, in nature of gui n vita z but the lord in this caſe may 
retain it in his proper hands or diſpoſition during the life of the baron, 


» * 


which cannot paſs without deed, becau 
chim by a gue eſtate, and aver the life of ceſtuy que vie. Co. Lit. 


41 


The only means the law gives to one to gain an eſtate by occupancy 
is by entry, but there cannot be an entry in an advowſon, rent, or any 
E other thing that lies in grant. Yaugh. 187. Bridgman 94. 


. S > & a*- XX i* z3* 


— 
. 


another and his heirs for the life of I. S. his heir after his death ſhall 


by deſcent, but as heir nominatim, and by limitation only. 16 Vin. 
Tit. Occupant, (D). þ 71. ; | 

And if an annuity be granted to another and his heirs for the life of 
IS. if the grantee dies during the life of J. S. his heir ſhall have the 
anpnuy Vn. Tit. Occupant (b). 


A Ez © 


empus occurrit regi, and therefore no man ſhall gain of the King by 
Woriority of entry. Co. Lit. 41. b. 

WW N:i.her ſhall there be any -occupancy of an eflate which a man has 
by letters patent of the King. 2 Noll. Rev 123. 


= 


F2 


Wor years being in poſſeſſion ſhall be the occupant, and his leaſe is ex- 
tint V. Tit. Occupant (E). fl. 1. | | 
Ard if he makes a leaſe for years, remainder for years, and tenant 
lor years enters, and then the tenant pur autre vie dies, here the tenant 
ſor years ſhall be an occupant, and yet his term for years is not drown- 
d by reaſon of the meſne remainder for years; ſor in ſoine caſes a 
term for years and a freehold may well ſtand together in one and the 
lame perſon. 2 Bulſt. 12. 

And if a leſſee pur autre vie leaſes at will to a feme-covert ; leſſee 
r w4Hre vie dies, her baron ſhall be a Std. 

Leſſee at will ſha!l be occupant.” 2 Roll. 

If a wan leaſes for years, and after by covin, to the intent to extin- 
puiſh the leaſe, makes a leaſe to an ancient man pur autre vie, who 
les, it ſeems the leſſee for years ſhall be occupant. But it ſeems by 
reaſon of the covin, that his leſſee ſor years ſhall be ſaid to be in oe 
painſt the leſſee. 16 Vin Tit. Occupant (E). pl. 2 P. 71. 

If leſſee pur autre wie leaſes for years, and leſſee for years makes a 
aſe a! will and after leſſee pur autre vie dies, the leſſee at will being 
poſſ:ſſion ſhall be occupant, and not the leſſee for years; but he 
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Frünct. 16 Vin, Tit, Occupant, (E). pl. i. 
And 


—T©"7-1 fo he is admitted tenant, and after dies. In this caſe C. 


25 an occupant. Roll. Abr. 150, 151. 16 Vin. p. 70. Tit. Occupant. 


But a ſpecial occupant may be of a rent; as if a rent be granted to 


have this rent as a ſpecial occupant. In ſuch caſe the heir takes not 


There ſhall not be any occupant againſt the King; becauſe nullum Againſt 

whom there 
ſhall not be 
an occupant. 


347. : 
Rep. 123. Gro Fac. 554. 


all baye it in nature ef a reverſion, and fo the leaſe for years is not 


_ .. 
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* cannot be an occupant of 1 _;_ which lies in grant, and Things in ; 
e every occupant ought to grant. 


IF renant pur autre wie makes a leaſe for years and dies, the leſſee Who all 
be an oc u- 


* 
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| _ _ _ | Of the different Means 

And the leſſee at will needs not make claiin ; for he has the oc 
tion of the land; and this differs from the caſes where a „Geber 
caſually to the land, or hawks there; for they are not any oceupancie, 
2 Roll. Rep, eg | | 

The freehold by ion of law is caft upon him; but this he ſha}! 
hold and enjoy ſubject unto the leaſe for years; becauſe he cannot 
have and enjoy his eſtate of freehold but in the ſame manner as the te. 
nant” pur autre vie held and enjoyed the ſagie, and he held the ſane 
ſubject to the leaſe for years: but if there had been no leaſe at wil 
made, then by the eſtate of occupancy falling upon the termor for 

ears, the freehold is preſently in bo bs operation of law; and ſo 

y this the term for years is drowned, extinct and gone. 2 Bull. 12. 

Special. If a leſſee for life leaſes to another, and to the heirs of his body 
for life of the firſt leſſee; in this caſe the heir of his body ſhall be oc. 
cupant after his death. 16 /in. Tit. Occupant (G). p. 73. 

And if a man leaſes lands to another and his executors for life of 
J. S. and ceſtuy que vie dies, the executor ſhall be a ſpecial occupan, 
though it be a freehold. 16 Vin. lit. Occupant (G). p. 73. 

And if a man grants a rent to another, his executors and aſſ 
for the life of J. S. and after the grantee dies, making an ne 
no aſſignee, the executor ſhall not be a ſpecial occupant, becauſe iti 
a freehold, which cannot deſcend to the executor, 16 Jin, Tit. Occ 
fant; p. 73. 

| — ſhall be puniſhed for waſte, becauſe he has the eſt 
—_— of the leſſee for life; for the ſtatute of Glouceſter, c. 5. gave an ad- 
neainſt an on of waſte againſt him who holds in any manner for term of lifeer 
— _ ons 1 an occupant holds ſor term of life. 6 Co. Rep. 37. , 
What occu- If 1 enters after the occupant, and brings an action: 
pant ſhould gainſt him, the occupant ought to plead the leafe to ceffivy que vii 
whoſe eſtate he has; but for a rent or an eſtate that lies in gran; 
2 can plead a ue eſtate. but ought to intitle himſelf by the gran. 
ag 94. | 

Relief in In Chancery, Tuphorne v. Gilbie, 5 Car. 1. the caſe was thus: 4 
equityin conveyed lands to V. K. and M. & and their affigns, to the uſe of 
caſes of occu- them, their heirs and aſſigns, during the lives of the ſaid A and M. hi 
Pancy. wife, and the longer liver of them; proviſo, if A. pay to B. (wi 
aſter died inteſtate) one hundred and twenty pounds in Feb. 1628, then 
the eſtate to be void, and A. to re-enter ; the one hundred and twet- 
iy pounds was not paid, ſo as the eſtate became forfeited. C. having 
paid divers debts for B. the fail V. R. and V. S. were ordered 
convey their intereſt to C. which they did; C. died leaving D. her 
_ executor, who was ſettled in the eſtate by order of the court; bot 
there being no decree in the cauſe, D. exhibited: his bill to bave the 
eſtate confirmed to him by decree. The court, with advice of tit 
Judges, and view of precedents, whereby in ſome ſpecial caſes the 

court has ordered the poſſeſſion againſt an occupant did declare, 
though in caſe'of an occupant upon a general truſt, this court w% 
doubtful how to decree any thing upon a matter of -equity in oppoi!- 

tion to a grourd or rule of law; yet this caſe differing from a ge! 
truſt upon an efiate granted pur autre wie, as the ſame is a con itional 


| eſtate pur autre vie, granted as a ſecurity or pledge for a debt, w_— 
| 5 
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1 id. the eſtate by forfeiture becomes aſſets in the plaintiff s 
— —— debts of B. the court decreed the lands abſolutely to 
D and his aſſigns, during the continuance of the ſaid eſtate, for ſatis- 
ion of B.'s debts, and the tenants to attorn, niſi cauſa; and none 
n. Chan. Rep. 39, 40. | . 
_— Throg mor ton a Wuefiaf, 8. Car. 1. A being indebted, I be- 
came ſurety for him. A. died, B. brought a bill againſt 4 's widow, 
ſuggeſting that ſhe had ſufficient of her huſband's eſtate to diſcharge 
the debts, and prayed to have leaſes pur autre vies, whereof A. the teſ- 
ator aas ſeiſed at the time of his death, and on which the widow entered 
as an occupant, to be aſſets in equity. But the court, in reſpeQ the plain- 
tiff did not get a caſe made of this point by ſuch a time, diſcharged 
the defendant of any further demands from the plaintiff. Chan. Rep. 
- 


” Price v. Evans, 27 Car. 2. a title under an occupant ſet forth by 
the plaintiff was demurred to and allowed; becauſe this court will not 
countenance nor give any relief thereto. 2 Chan. Rep. 112. 

And in Ragget v. Clark, Paſ. 36 Car. 2. A. ſeiſed of a parcel of 
land for his own life, and the lives of B. andC. prevailed with R. to be 
bound with him ſor a ſum of money ; and that R. might raiſe money 
for the diſcharge of the ſaid debt, he permitted R. to enter into the 
ſaid lands, and take the profits thereof for two years, the ſaid lands 
being about twelve pounds per ann. value; and the ſaid lands being fo 
in J. poſſeſſion, A. died, and made E. his wife executrix, E. 
brought a bill to have an account of the profits, and that the poſſeſſion 
of the land ſhould. be delivered up to her; R. by plea ſet forth his ti- 
tle as occupant, and it was allowed, and the bill diſmiſſed. 2 Vent. 
364. And it was ſaid for the defendant in this cauſe, that it was not 
proved, that there was any deficiency of aſſets ; but if it had, yer this oc- 
cupaney happening before the ſtatute of frauds and perjuries, the eſtate 
was no Wiſe. ſubjeed-to- the payment of debts; and of that opinion 
was the Lord Keeper, and therefore diſmiſſed the bill. S. C. 1 Vern. 
234. 

"Fo prevent occupancy, it is adviſeable at the _— a grant, to add 
theſe words, To have and to hold to him and his heirs, during the life of 
ceſtuy que vie; ſor then it is deſcendable to the heir; or elſe the te- 
nant or grantee (if he has the eftate without the word heirs) may aſſign 
the eſtate over to divers men and their heirs, in truſt for him and his 
Ty —_ the life of ceſtuy que vie. Inſt. 41. b. 388. a. Wood's 
af. 216, | 

Thus far concerning occupancy, according to the common law and 
Cecrees in equity ; bur this title is much abridged by the ſtatute of 
Irauds and perjuries (29 Car. 2. c. 3.5 — and the ſtatute to amend 
the Iaw concerning common recoveries, and to explain and amend the 
ſatute of ſrauds and perjuries, ſo far as the ſame relates to eſtates 
pur autre vie, (14 Geo. 2. c. 20. f 9.) For by the ſtatute of frauds and 
perjurzes it is (inter al a) enacted, That any eſtate pur autre vie ſhall be 
deviſeable by a will in writing, ſigned by the party ſo deviſing the 
ſame, or by ſome other perſon in his preſence, and by hi: expreſs 
directions atteſted and ſubſcribed in the preſence of the dev or by 
three or more witneſſes ; and if no ſuch deviſe thereof be made. the 


ane ſhall be chargeable in the hands of the heir, if it ſhall come to 


him 
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| him by reaſon of a ſpecial occupancy, as aſſets by deſcent, as j 
of Jands in n in — there be no ſpecial — 
of, it ſhall go to the executors or adminiſtrators of the party that had 
the eſtate thereof by virtue of the grant, and ſhall be aſſets in ther 
hands. 
And fince this ſtatute, it has been held, that a title under an dc 
pant of a life, for the lives of B. and C. is good; for the ſtature 44 
not take away all occupancy, but transferred it to executors, and the 
occupant by his entry on the land is executor de ſon tort ; becauſe the 
ſtatute made it aſſets. Per Holt, C. J. Mich. 2 M. & MH. B. R. Brad 
burn v. Kennerdale, Carth. 166. | 

And it has been adjudyed, that an heir executor, &c. ſhall be cha. 
ged on this ſtatute with the payment of debts only, and not legacie, 

except deviſed particularly out of the eſtate ; and an eſtate pur auy 
vie of an inteſtate was not diſtr.butable. Mich. 8 W. z. B. R. 2 fal. 


64. | 
, The ſtatutes of frauds does not extend to make eſtates pur autre ut 
in copyhold lands aſſets or deviſable. 2 Ld. Raym. Rep. 998. 

But the ſtatute af 14 Geo. 2. recites, That doubts have ariſen wm 
no dew: ſe has been made of ſuch eflates, to whom the ſurplus, after the di 
4 ſuch deceaſed oxvners are fully ſatisfied, ſhall belong; and enacts, thy 

uch eſtates pur autre wie, in caſe there be no ſpecial occupant thered, 
of which no deviſe ſhall have been made according to the ſaid 18, 
for prevention of fraugs and perjuries, or ſo much thereof as ſhall nx 
have been ſo deviſed, ſhall go, be applied and diſtributed in the ſane 
manner as the perſonal eſtate of the teſtator or inteſtate. Vide 14 
Rep. 524. 526. 


Of acquiring real Eſtates by Eſcheat 


Fſcheat. SCHEAT, e/ch.eta, is a word of art, and derived from the 
The deriva- French word eſchear, (id — cadere, excidere or accidere, and ic 
tion and lig- nifies properly when the lands ſall to the lord of whom they are holde, 


_ by accident, and unlooked ſor 7 in which caſe we ſay, the fee is & 
SS caected. . G13. 6. 08-4 ::--* 
And of this word eſchæta comes eſch#tor, an eſcheator, ſo called bv 
cauſe his office is to inquire of all caſual profits, and to ſeize them mi 
the King's hands. Co. Lit. 13. a. 92. 5 | 
The law of eſcheats is founded upon this ſingle principle, that the 
blood of the perſon laſt ſeiſed in ſee- ſimple is, by ſome means or otbet 
utrerly extinct and gone: and ſince none can inherit his eſtate bi 
ſuch as are of his blood and conſanguinity, it follows as a regular co., 
veyance, that when ſuch blood is extin, the inheritance irſelf wut 
fail ; the land muſt become what the ſeodal writers denominate . 
dum aperatum; and muſt reſult back again to the lord of the fee, 
whom or by thoſe whoſe eſtate he hath, it was given. Vide Bal. 
foone's Commentaries, Vol 2. | | 
Property of property of lands by eſcheat, is where the owner died ſeiſed of lard 


lards b el. in pofleſſi on without child or other heir; thereby the land for wa"! 
cheat. other 


— 


other heir, is ſaid to eſcheat to the lord of whom it is holden. Bac. 
I. Tradi 130. Shaw's Bac. Vol. 2. p. 246. FA 
This want of heir happens principally in two caſes: Firſt, where Cauſes of ef- 
the land's owner is a baftard. condly, where he is attainted of felony cheat. x 
or treaſon. For neither can a baſtard have any heir, except it be his (*) Baſtardy 
own child; nor a man attainted of treaſon, although it be his own 8 
child. Bac. L. Trafts 131. Shaw's Bac. Vol. 2. p. 246. Ko & los 
Upon attainder of treaſon the King is to have the land, although he ny, &c. 
be not the lord of whom it is held, becauſe itis a royal eſcheat. But for 
eim it is not ſo, for there the King is not to have the eſcheat, except 
the land be holden of him : and yet where the land is not holden of 
kim, the King is to have the land for a year and a day next enſuing 
the judgment of the attainder, with a liberty to commit all manner 
of waſte all that year in houſes, gardens, ponds, lands and woods. 
Ibid. | 5 | 
An eſcheat may be either per defe tum ſanguinis, or per delitum tenen- 
ti;, Co. Lit. 13. a. 92. b. Godb. 211. S. P. per Cole. | 
But in caſe of an attainder of felony, the eſcheat to the lord is ger 


15 defetum tenentis, and not deſcending, the conſequence of the corrup- 
i tion of blood ; but in caſe of treaſon the lands come to the crown as 
by an immediate forfeiture, and not as an eſcheat. Saſk. 85, 
dl, Lands held of the King, as of an honour, come to him by common 
10 eſcheat ; as the tenant's dying without heir, or commiting felony, 


theſe lands are part of the honour. 2 Inft, 64. 4 Inft. 224. & vide 
Kelw. 104. b. 2. Roll. Rep. 251. a 5 
Otherwiſe if forfeited for treaſon, for then it comes to the King by 


patentee ſhall hold of the King in chief, and not of the honour. 2 
nfl. 64. | 

If one ſeiſed in fee of a ſair, market, commay, rent- charge or ſeck, 
'arren, corrody, or other inheritance not holden, is attainted of felo- 
y, the King ſhall have the profits of them 1 his liſe; but aſter 
1s death they cannot deſcend, becauſe his blood is corrupted; nor 


the oy becauſe not holden ; but periſh and are extinct by act in law. 
be nl. 21. ry | : 

de, the tenant be diſſeiſed, and the diſſeiſee dies without heir; _ 
e continuance of the diſſeiſor, this right ſhall eſcheat to the lord. 


R. - 0 Congeable 38. 3 Danv. 136. 3 Co 35. 6. S. P. 1 Roll. 

br. $16. 

[f the tenant be diſſeiſed, and the difſeiſor by fine grants and renders 

he land to one in tail, the remainder to another in fee, and after the 

enant in tail dies without iſſue, and he in remainder enters, and af- 
er the diſſeiſee dies without heir, his right ſhall not eſcheat to the 


ord, becauſe he had another tenant by title in the life of the diſſeiſee. 
o-. 2. Entry Congeatle 38. 3 Danv. 136. 2 Roll. Abr. 816. 10 Vn. 
wu! 143. , 

= i a diſſeiſor makes a feoffment, or dies ſeiſed, and after the diſſei- 
dies without heir, there ſhall be no eſcheat, becauſe the lord hath 
lack tenant by title. Co. Lit. 268. 3. Heb. 142. 


W | bough a lord hath not been ſeiſed of his ſervices within the time of 
ard! 'mitation, yet if the tenant dies without heir, the land ſhall eſcheat ; 
md Vor. HL-Paxt II. Ii for 
ther 
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(2) Attain- 


reaſon of his perſon and crown ; and if he grants them over, c. the 0 
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| for at the time of the eſcheat, the ſeigniory remained, tho the ſeiſn 


FT of the ſervices was wanting. 4 Co. 125. a. 
If an infant, or non compos, in perſon makes a feoffment, and alter 
dies without heir, the land ſhall not eſcheat. 4 Co. 11. a. 
Otherwiſe if made by letter of attorney, for then the feoffinent u 
ue clears 0e thi eſpecially to be obſe 
hisis tobe In theſe eſcheats two things are ally to be obſerved ; (1 
— in tenure of the lands, becauſe Kae the perſon to whom the 6) the 
eſcheatss belongs, viz. the lord of the manor of whom the land is holden. (2) 
The manner of ſuch attainder which draweth with it the eſckeat. By 
L. Trafts 131. Shaw's Bac. Vol. 2.p 246. ; 
(1) The te- Concerning the tenures of lands, it is to be underſtood, that all land; 
nure. are holden of the crown, either mediately or immediately, and that the 
eſcheat appertaineth to the immediate lord, and not to the media, 
Ibid. 3 | 
The Con- "The reaſon why all land is held of the crown immediately, or by 
quexor got all meſne-lords, is this: the Conqueror got by right of conqueſt all the 
| the lands of lands of the realm into hi hn boa ki 
he realm lands of the realm into his own hands in emeſne, taking from every 
into his man all eſtate, tenure, property and liberty of the ſame, (except re- 
hands, and ligious and church land, and the land in Kent;) and ſtill as he gave 
reſer ved any of it out of his hand, he reſerved ſome reſtitution of rents or ſer. 
mou and ices, or both, to him and his heirs ; which reverſion is that which is 
ices. called the tenure of land bid. 
In which reverſion he had four inſtitutions, exceeding politick, and 
8 the ſtate of a conqueror. Bac. I. Trads 132. Shavw'; 
| Bac. 246. 
_ Knights The firſt was, that ſeeing his le to be part Normans, and part 
fervice. , Saxons, the Normans he brought With him, the Saxons he ſound here; 
Sh unde. he bent himſelf to conjoin them by marriages in amity ; and for that 
purpoſe ordains, that if theſe of his Nobles, Knights and Gentlemen, 
to whom he gave great rewards of lands, ſhould die, leaving their 
heir withir. age, a male within twenty-one, and a female within four- 
teen years, and unmarried, then the Kin ſhould have the beſtowing 
of ſuch heirs in marriage in ſuch a family, and to ſuch ons a5 he 
ſhould think meet; which intereſt of marriage went till implied in 
every tenure called knight-fervice. 
2 Horſe for The ſecond was, to the end that this people ſhould till be continued 
ſervice. in warlike exerciſes, and able for his defence. When therefore he gave 
\ any portion of lands, that might make the party of abilities or ſtrength, 
| he withal referved this ſervice, that that party and his heirs having 
ſuch lands, ſhould keep a horſe of ſervice continually, and ſerve upon 
himſelf when the King went to wars; or elſe, having impediment to 
excuſe his own perſon, ſhould find another to ſerve in his place; 
| which ſervice of horſe and man is a part of that tenure called knight- 
| ſervice. Shaw's Bac Vel. 2 P 247. Bac. IL. Tradi 232. ; 
| But if the tenant himſelf was an infant, the King was to hold this 
B land himſelf until he came to full age, finding him meat, drink, 2 
1 parel, and other neceſſaries, and finding a horſe and man with the 
* overplus, to ſerve in the wars as the tenant himſelf ſhould have done 
| it he was of full age. bid. 
But if this inheritance deſcended upon a woman that could not ſerie 
by ber ſex, then the King was not to have the lands, ſhe . 
ee 


| knees of the lord, ſaying in the French tongue, I become your man of 
ly | 


and caput being the chiefeſt part of the 
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rc years of age, becauſe ſhe was then able to have an huſband 
* the ſervice in perſon. Bid. i << 
The third inſtitution was, that upon every gift of land the King re- 18 
ſerved 2 wow and an oth to bind the party to his faith and loyalty ; and — 
that vow was called homage, the oath fealty. Bac. L Tradts 133. 


Vol. 2. p. 247. 2 | 221 
3 probs to * — kneeling, holding his hands between the 


F nb, and of earthly honour, Ibid. 1 
8 to A an oath upon a book, that he would be a faithful 
tenant to the King, and do his ervice, and pay his rents according to 
is tenure. hid. | Wa: : ates A—_ 
* fourth inſtitution was, that for recognition of the King's bounty, 4. Primier 
by every heir ſucceeding his anceſtor in thoſe knight-ſervice lands, feiſin. 
the King ſhould bave primier ſeiſin of the lands, which was one year's 
roßt of the lands; and until that was paid, the King was to have 
poſſeſſion of the land, and then to feſtore it to the heir; which was 
the very, cauſe of ſuing livery and that as well where the heir had 
been in ward as otherwiſe. bid. o' Wy” 
Theſe before-mentioned be the rights of the tenure, called knight- 
ſervice in capite, which is as much as to ſay, tenura de perſona regis, 
perfod, it is called a tenure 
in capite, or in chief. Tbid., © © . I br + 5 
Aid-money to make the King's eldeſt ſon # Knight, or to marty his Aid money. 
eldeſt daughter, was likewiſe due to his Majeſty from every one of his 
tenants in knight-ſervice, who hold by a whole fee twenty ſhillings, 
and from every tenant in ſocage, if his lands be worth twenty pounds 
per ann, twenty ſhillings. Note at the bottom of the ſome page. 8 
Eſcuage was alſo due from his tenants by knight - fervice, when his Btcusges 
Majeſty made a voyage royal to war againſt another nation; thoſe of - ß 
his tenants who did not attend him there for forty days with horſe and 
ſurniture fit ſor ſervice, were to be aſſeſſed in a certain-ſumi. by act of 
PE be paid to his Majeſty ; which aſſeſſment is called eſ« 
cuage. Ibid, , 52 Fab 
And it is alſo to be noted, that as this tenure in 474 by kniglt- Grand fer- | 
ſervice generally was a great ſafety to the crown, ſo alſo the conquer- jcanty. - ; 
or inſtiruted other tenures in capite neceſſary to his eſtate z as namely, Petty ſer- 
he gave divers lands to be holden of him by ſome 1 ſervice about . 
his perſon, or by bearing ſome ſpecial office in his houſe, or in the 
held, which had knight-ſervice and more in them, and theſe he called 
tenures by grand ſerjeanty. Alſo he provided upon the firſt giſt of 
lands, to have revenues by continual ſervice of ploughing his land, re- 
paring his houſes, parks, pales, caſtles and the like; and ſometimes 
o have a yearly proviſion of gloves, ſpurs, hawks, horſes, bounds, 
and the like; which kind of reſervations are alſo called tenures in 
chief, or in capite of the King; but they are not by knight-ſervice, be- 
cauſe they required no perſonal ſervice, but ſuch things as the tenants 
may hire another to do, or provide for by money. d this tenure 
1s called a tenure by /ocage in capite, the word ſocagium ſignifying the 
plough ; howbeit in this latter time, the ſervice of ploughing the land 
1s turned into money rent; and ſo harveſt works, ſor that the Kings 
C0 not keep their demeſnes, in their own hands, as they were wont to do 


Iiaz it 


. 


222. 


Tenants by 


" ſervices ate of homage, livery, primier, ſeiſin, wardſhip, c. which were 


Of the different Means 


it; yet what lands were de antiquo dominio coronæ, it well ape 
in the records of the exchequer, called the book of domeſday. A 
the tenants by ancient demeſne have many immunities and privileges a 
this day, that in ancient times were granted unto thoſe tenants by th 
crown ; the particulars whereof are too long to ſet down. By L 
Tratts 134. Shaw's Bac. Vol. 2. p. 247, 248. | 3 
The tenures in capite, as well that by ſocage, as the others by kn 
| ſervice, have this property; that the tenants cannot alien their lan 
without leave of the King : if they do, the King is to have a fine 
the contempt, and may ſeize the land, and retain it until the fine k 
paid; and the reaſon is, becauſe the King would have a liberty in th 
choice of his tenant, ſo that no man ſhould preſume to enter into ches 
lands, and hold them (for which the King was to have theſe ſpecy 
ſervices done him) without the King's leave ; this licence and fine, u 
it is now digeſted, is eaſy and of courſe. Bac. L. Tradi 139 1x; 
Shaw's Bac. 248. 3 ; 8 
Office of al- There is an office called office of alienation, where any man may hay 
enation. a licence at a reaſonable rate, that is, at the third part of one yer 
| value of the land moderately rated. A tenant in capite by knight 
ſervice or grand ſerjeanty, was reſtrained by ancient ſtatute that ix 
ſhould not give nor alien away more of his lands, than that with th 
reſt he might be able to do the ſervice due to the King; and thy 
now out of uſe. Bac. L. Trach 135. Shaw's Bac. 248. 

And it is to be noted, that all thoſe that held lands by the tenured 
ſocage in ca- ſocage in capite (altho not by knight-ſervice) could not alien with 
pite. licence, and they were to ſue livery and primier ſe ſin, but not to bes 
| ' ward for body or land. Bid. 

What te- But now by the ſtatute 12 Car. 2. c. 24. All tenures by knight-ſs 
nures and vice and ſocape in capite are turned into common ſocape, an — 
at lay 


taken away 


by latutes, incident to ſuch tenures, and aids pur file marrier, & pur faire fi 


ch valter. And any father (tho* under twenty-one) may by add a» 
cuted, or by will in writing, diſpoſe of the tuition of his children, s 
long as they ſhall be under twenty-one years of age, to ſuch perla 
| (except popiſh recuſants) and in ſuch manner as he thinks fit, 

Hew ma- In umtation of the King's policy in theſe inſtitutions of tenure, ti 
nors were great men and gentlemen of this realm did the like as near un tht 
8 _ could: thus, when the King had given to any of them two thouſui 
acres of land, the party purpoſing in this place to make his dwellny, 
or (as the old word is) his manſion-houſe, or his manor-houſe, deri 
how he mighe make his land a complete habitation to ſupply him vm 
all manner of neceſſaries; and for that purpoſe, he would gied 
the urtermoſt parts of theſe two thouſand acres, one hundred or in 
Knight ſer- hundred acres, or more or leſs, as he ſhould think meet, to one 

vice, | his moft truſty ſervants, with ſome reſervation of rent to find a 
ſor the wars, and go with him when he went with the King tot 
wars, adding vow of homage, and the oath of fealty, wardſhip, m4 
Relief, Triage and relief, This relief was to pay five pounds ſor every Knight 
| fee, or after the rate for more or leſs at the entrance of every bel 
which tenant ſo created and placed, was called a tenant by knight" 
* ce, and not by his own - on, but of his manors ; of theſe be mißt 
make at many as he would. Then this lord would provide _y 
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Lind which he was to keep for his own uſe, ſhould be ploughed'and Soage. - * 
bis harveſt brought home, his houſe repaired, his park paled, and the —_— 
like: and for that end he would give ſome leſſer parcels to ſundry 
others, of twenty, thirty, forty, or fiſty acres; reſerving the ſervice 
of ploughing a certain quantity, or ſo many days, of his land, and cer- 
uin barveſt works or days in the harveſt, to labour, or to repair the 
houſe, park, pale, or otherwiſe, or to give him for his proviſion, ca- 
bons, hens, pepper, cumin, . roſes, gilliflowers, ſpurs, gloves or the 
like; or to pay him a certain rent, and to be ſworn to be his faithful 
enant, which tenure was called a ſocage tenure, and is ſo to this day, 
ho moſt of the ploughing and harveſt ſervices are turned into money 
ents. Shaw's Bac. Vol. 2. p. 248, 249. Bac L. Tracts, 136. 
The tenants in ſocage at the death of every tenant were to pay relief, Relief. 
rhich was not as Knight-ſervice was, five pounds a Knight's fee: but 
t was one year's rent of the land; and no wardſhip or other profit to 
he lord. The remainder of the two thouſand acres he kept to him- 
elf, which he uſed to manure by his bondmen, and appointed them 
t the courts of his manor how they ſhould hold it, making an entry 
of it on the roll of the remembrances of the acts of his court, yet ſtill 
n the lord's power to take it away; and therefore they were called te- 
ants at will by copy of court-roll ; being in truth 33 at the Villenage, 
eginning: but 2 obtained freedom of their perſons, and gained or tenure by 
cuſtom by the uſe of occupying their lands, they now are called co- py of court 
yholders, and are fo privileged, that the lord cannot put them our, 
nd all through cuſtom. Some copyholds are for lives, one, two, or 
hree ſucceſſively ; and ſome inheritances, from heir to heir by cuſtom ; 
nd cuſtom ruleth theſe eſtates wholly, both for widows eſtates, frnes, 
eriots, forfeitures, and all other things, Shaw's Bac. Vol. 2. p. 249. 
Luc. I. Trafts, 136, 137. | | , 5 
Manors being thus made at the firſt, it was reaſonable that the lord Court. baron 
{ the manor ſhould hold a court, which is no more than to aſſemble 3 ale 
1s tenants together at a time by him to be appointed; in which court 
e was to be informed by oath of his tenants, of all ſuch duties, rents, 
liefs, wardſhips, copyholds, or the like, that had happened to him ; 
hich information is called a preſentment, and then his bailiff to ſeiſe 
pd diſtrain for thoſe duties, if they were denied or. with-holden, 
aich is called a court-baron: wherein a man may ſue for any debt or 
eſpaſs under forty-ſhillings value, and the freeholders are to judge Suit - — 
the cauſe upon proof produced on both ſides. And therefore the hs inte” 
eeholders of theſe manors, as incident to their tenures, do hold by to the tenure. 
it of court, which is, to come to the court, and chere to judge be- of the iree - 
reen Jong and party in theſe petty actions; and alſo to inform” the holders. 
'd of duties, rents, and ſervices unpaid to him from his tenants. By 
i courſe it is diſcerned who be the lord of lands; ſuch” as, if the 
ants die without heir, or be attainted of felony- or treaſon, ſhall 
dre the land by eſcheat. Shaw's Bac. Vol. 2. p. 249, 250: Buc. L. 
rad, 137, 138, d | 
ow concerning what attainders ſhall give the eſcheat to the lord; What at- 
wult either be by judgment of death, given in ſome court of record tandem ſball 
punſt the felon ſound guilty, by werdict or confeſſion of the felony, or give eſchent 
0 by outlawry of him, Bac, L. Trads 138. Shaw's Bac, Vol. 2. p. be lord. 
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 Qutlawry, The outlawry proceeds thus: A man is indicted for felony, bei 
See Bur nat in hold, ſo as he cannot be brought in perſon to appear and to h 
Rep. 638, tried. inſomuch that proceſs of a capias is therefore awarded to the 
640. ſheriff, who not finding him, returns non eſt inven!us in bollaa mea; 
and thereupon another cap as is awarded to the ſheriff, who likewiſe 
not finding him, makes the ſame return; then an exigent is directed 
to the ſheriff, commanding him to proclaim him in his county-court fie 
ſeveral court-days, to yield his body ; which if the ſheriff do, and 
the party yield not his body, he is ſaid by default to be outlawed, the 
coroners there adjudging him outlawed, and the ſheriff making the re. 
turn of the proclamations, and of the judgment of the coroners up 
the back-ſide of the writ. This is an attainder of felony, wherey 
the offender _ his lands by an eſcheat to the lord of whom i 
are held. Ibid. © . 
Prayer of But a man found guilty of felony by verdi@ or conſeſſion, and pray: 
the clagy. ing his cler '£ and thereupon reading as a clerk, and ſo burnt in 
hand and ditcharged, is not attainted ; becauſe by his clergy he pre. 
vented the judgment of death, and is called a elerk-convict, who le. 
ſeth not his lands, but all his goods, chattels, leaſes and debts. il 
So a man indicted, that will not anſwer and put himſelf upon trial 
altho' he be by this to have Jud ment of preſſing to death, yet he ſorſet 
no land, but goods, chattels, leaſes and debts ; except this offence be 
, treaſon, and then he forfeits his lands to the crown. Shaw's Bac, Ji. 
2. Pp. 250. Bac. I. Trad, 138, 139. 
So a man that kills bimlelf ſhall not loſe his lands, but his good, 
fe defenden-. Chattels, leaſes and debts, 80 of thoſe that kill others in their own de 
do, &, Fence, or by misfortune. Shaw's Bac. Vol. 2. p. 250. Bac, I. Tri 


139. 
Flying for * man that being 1 for felony, and flieth for it, loſeth bi 
felony, goods for his flying, altho' he return and is tried, and ſound not gui 
ty of the fact. bil. | 
Yielding the So a wan indicted of felony, if he yield not his body to the ſberf 
body, until after the exigent of proclamation is awarded againſt him, the ma 
doth forfeit all his goods for his long ſtay, although he be not found 
guilty of the felony ; but none is attainted to loſe his lands, excep 
uch as have judgment of death by trial upon verdict, or their on 
confeſſion, or that they be by judginent of the coroners outlawed, » 
| before. id. | 
Lands in fees Beſides the eſcheat of lands to the lords of whom they are held, fo 
fimple, or in want of heirs, and by attainder of ſelony (which only holds place it 
tei, Stat. fee-fomple lands) there are alſo forfeitures of lands to the crown by it 
26 H. 3. tainder of treaſonz as namely, if ane who has entailed lands comm 
xreaſon, he forfeits the profits of the lands for his life to the crows, 
but not to the lord. Shaw's Bac. Vol. 2.p. 251. Bac. L. Tracts 139 
Tenant fr And if a man, having an eſtate for liſe of himſelf, or of another, 
commit treaſon, or felony, the whale eſtate is ſorſeited to the crow", 
but no eſcheat to the lord. 151d. ; | 
But à copybold for fee-fimple, or for life, is ſorfeited to the lord, #"* 
fee-fimple, not to the crown ; and if it be entailed, the lord is to have it durin; 
for life or in the liſe of the offender only; and then his heir is to have it, {54 
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"The cuſtom of Kent is, that gaveltind land is not forfeitable nor eſ- Gavelkind. 
chearable for felony : for they have an old ſaying ; The father to the 

bough, and the ſon to the plough. Ibid. 


If the huſband was attainted, the wife was to loſe her thirds in caſes Dower. See- 
of felony and treaſon, but yet ſhe is no offender ; but at this day by Atk. Rep. 


the ſtatute law, ſhe thall not loſe them for the huſband's felony. _ _ 1 
Shaw's Bac. Vol. 2. p. 252, Bac. L. Tracts 140. — , 


If two hundred faggots are granted to a maſter and his co-brethren In what ca- 
and their ſuccefſors, to perceive from all the lands of the grantor, and fesaneſcheat 
aſter the maſter and co-brethren grant them over, and after their cor- _ 2 

ration is dilſolved ; yet the thing granted to them ſhall not eſcheat or ast. 
to the grantor, although it ought to have eſcheated if they had not 
nted it over. 3 Danv. Abr. 135. Poph. 91,92. © 
The law is the ſame where land, rent, or other thing granted to 
the corporation and their ſucceſſors, and after the corporation grants it 
over, and after is diſſolved ; for this is all one as when it is granted to 
a man and his heirs, and he grants it over, and after dies without 
heirs ; _ it hall not eſcheat. 3 Danv. Abr. 135. 10 Vin. 139. 
Co. Lit. 13. 6. ; 
But if Jand, rent, or other thing be granted to a corporation aggre- 
gate in fee, and after the corporation is diſſolved, the thing granted to 
them ſhall eſcheat to the donor. 3. Danv. Abr. 135. Co. Lit. 13. 6. 
S. P. Winch. 38. Godb. 211. 

' he law is the ſame of a ſole corporation. 3 Danv. Abr. 135. 10 
Vin. 139. | | | | 
If a man grants a rent to anpther and his heirs, and he dies without 

heirs, it ſha'l eſeheat to the _— and ſhall be extin& in the land. 
3 Danv. Ar. 135. 10 Vin. 139. | 
If a man grants an ah in groſs to another in fee, and the 
grantee dies without heirs, it ſeems this ſhall revert to the grantor, 
not being held of any body; for this is a groſs thing which cannot van- 
ſh, but ought to be in ſome wore z and it ſeems if the grantor ſhall 
not have it, the King ſhall have it as ſupreme patron. Contra Sta. 
Eſcheat, it ſhall be extinct. 3 Danv. Abr. 135. lo Vin. 140. 

if one leaſe a manor for life or years, and a tenancy eſcheats, this Whoſhall . 
belongs to the manor held in farm, and for which the leſſor ſhall have take advan- 
a general writ ; and ſuppoſe a leaſe made by him of lands eſcheated, **2* of an 
and maintain it by the ſpecial matter. 2 Inſt. 146. The tenancy * 
comes in lieu of the ſeigniory. Co. 122. a. | 

After the death of the tenants for life, the leſſor may have a writ of 
— ny. 114 4. | +4 | 

e that hath title to a writ of eſcheat accepts homage or fealty of 

the tenant, this will bar him. Co. Lit. 268. a. . 1 0 . 

Otherwiſe if he accepts rent of the tenant, for that may be done by ſhall be pre- 
a bailiff, Co, Lit. 268. a. | vented, 

By ſome, if there be lord and tenant, and the tenant is difſeiſed, and 
the difſeiſee dies without heir, and after the lord accepts the rent from 
the difſeiſor, this is no bar to him, Co. Lit. 268. a. 
: 2 if he avows upon the diſſeiſor for the rent. Co. Lit. 


Of the different Means 


But if after the title of eſcheat accrued, the diſſeiſor makes a fees. 
ment, or dies ſeiſed, the acceptance of the rent from the ſeoffee, c 
heir, will be a bar. Co. Lit. 268, a, : 
If one attainted of felony commits treafon afterwards, and is theres 
attainted, as he may be, becauſe the offence is of a higher nature thay 
| thefelony; yet this ſhall not diveſt the right of eſcheat which by the 
felony was lawfully veſted in the lord, (contrary to the opinion of ha 
ford z) for the act of the party ſhall not diveſt the lawful eſcheat d 
the lord. 3 Infl. 213 | 
If A as principal, is attainted of felony by outlawry, and B. is after 
at:ainted as acceſſory by verdict, and the lord enters into the lands d 
B. by eſcheat, and after the judgment againſt A. is reverſed, by which the 
attainder of B. is alſo reverſed ; the eſcheat is avoided, and B. may ei- 
ter, or have an action for recovery of the lands againſt the lord. 
Inſt. 232. 2 Brownl, 220. 8. P. cited 9 Co. 119. . 
At what The relation of theſe ſorfeits are theſe; That men attainted of fe. 
time forte lony or treaſon, by verdict or confeſſion, do forfeit all the lands the 
cures cou had at the time of their offence committed; and the King or the og 
whoſoever of them has the eſcheat or forfeiture, ſhall come in ard 
avoid all leaſes, ſtatutes or conveyances made by the offender, at uy 
time fince the offence committed. Bac. L. Trafs 140. Shaw Bu, 
Vol. 2 c. 251. GET 
But where a man commits felony, and before conviction the Kin 
pardons him; by this pardon the lord ſhall loſe his eſcheat, for tl 
lord ean have no eſcheat beſore there be an attainder, but that ij pr 
vented before by the pardon. Owen 5Þ 
And the law is clear, that if a man 1-2 not attainted for treaſon y 
outlawry ; but upon attainder of felony by outlawry, it hath been mut 
doubted by the law-books, whether the lord's title by eſcheat ſhall u. 
late back to the time of the offence done, or only to the date or te 
the writ of exigent for proclamation, whereupon he is outlawed ; thougt 
at this day it is ruled, that it ſhall reach back to the time of his fat; 
but for goods, chattels and debts, the King's title ſhall look no ſurbe 
back than to thoſe goods which the party attainted- by verdiR or en. 
ſeſſion had at the time of the verdict and confeſſion given or mat, 
Of ſeifing and in outlawries at the time of the exigent, as well in treaſons a f. 
felons goods lonſes: wherein it is to be obſerved, that _ the party's firſt app 
and chattel:, henſion, the King's officers are to ſeiſe all the goods and chattels, an 
to preſerve them together, diſpending only ſo mueh out of them # 
fit for the ſuſtentation of the perſon in priſon, without any waſting « 
diſpoſing them until conviction; and then the property of them i 
the crown, and not before. Bac. I. Tracts 140. Shaw's Bac. Vs. 
p. 251, | 
Of« pur- Note alſo, That 2 attainted for felony or treaſon have no cr. 
chaſe by a pacity in them to take, obtain or purchaſe, ſave only to the uſe of th 
perſon at» King, until the party be pardoned ; yet the party giveth not back hi 
tainted. lanqs or goods without a ſpecial patent of reſtitution, which cats 
reftore the blood without an act of parliament. hi. 
Reftitution Soifa man have a ſon, and then is attainted of felony or treaſot. 
in blood, and pardoned, and purchaſeth lands, and hath iſſue another ſoo, 81 
dieth ; the ſon he had before he had his pardon, altho' he be hit elder 
ſon, and the patent have the words of reſtitution to bis lands, * 
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not inherit, but his ſecond ſon ſhall inherit them, and not the firſt; 
becauſe the blood is corrupted by the attainder, and not to be reſtored 
patent alone, but by act of parliament. Bac, L. Trad 141. 
And if a man have two ſons, and the eldeſt is attainted in the life 
of his father, and dieth without ifſue, the father living, the ſecond 
{on thall inherit the father's ĩand; but if the eldeſt ſon have any iſſue, 
+hough he die in the life of the father, then neither the ſecond ſon, 
nor . iſſue of the eldeſt, ſhall inherit the father's lands, but the fa- 
ther ſhall there be accounted to die without heir ; and the land ſhall 
eſcheat, whether the eldeſt ſon have iſſue or not, afterward or before, 
though he be pardoned after the death of his father, id. | 
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Forfeitures and Loſſes in Criminal Caſes. 


Appeal of Death. 


HE defendant forfeits in felony, and the lord ſhall have his land 
by eſcheat. But the forfeiture of the land on appeal relates to 
he judgment only, whereas the forfeiture on an indictment of felony 
all yu to the day on which it was committed. Co. Lit. 13. a. 


S > = SAT . . 


Irtificers exerciſing or teaching their Trades in foreign Parts, 


By 5 Geo. 1.c. 27. If any artificer in wool, iron, ſteel, braſs, or 
ny other metal, clock-maker, watch-maker, tc. ſhall exerciſe or 
each his trade in a foreign country, and ſhall not return into this 
calm within fix months = warning by the Ambaſſador, Envoy, De. 

7 by one of the Secretaries of State, and from thenceforth continual- 
y inhabit within this realm, he ſhall be incapable of taking any le- 
acy, or of being executor or adminiſtrator, or of taking any lands, 

c and ſhall forfeit all his lands, goods, Ic. to his Majeſty's uſe, 

d ſhall be deemed an alien, Ec. 


Challenging to fight for Money won at Play, Ce. 
* offender forfeits his eerfoaal eſtate by fat. 9 Ann. c. 14. 


Chancemedley and Se defendendo: 


The offender forſeits his goods and chattels, debts and duties what- 
er upon conviction, but no freehold or inheritance, Yet the of- 
ders have their pardon of courſe. Co. Lit. 391. 4. 3 Inft. _ 

| | . raw 
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Drawing a Weapm upon a Judge, or for firiking in Weſtmix- 
| = fter-Hall, &c. fitting the Courts. | 


The offender forfeits lands and tenements, goods and chattel, 
Some ſay the profits of the lands only during life, others ſay the lang, 
ſhall be forfeited during life. H. . C. 131. 2 Roll. Abr. 76, 5). 

But for ſtriking or drawing blood in the King's Palace, where his rf 
perſon refides, there is no forfeiture of lands or goods. 3 Inſt. 140, 141, 


218. 
Felo de ſe. 


A felo de ſe forfeits all his goods and chattels, real and perſonal, which 
he has in his own right, and all ſuch chattels real which he has joint- 
ly with his 2vife, or in her right; but not until it is lawfully found by 


the oath of twelve men, before the coroner ſuper viſum corporis, that 


he is fel» de ſe. [Lew 8. contra.] He forfeits alſo bonds, or things in 
action belonging ſolely to himſelf, and all intire chattels in poſſ 

except in the caſe of merchants, where a moiety only of ſuch = 
chattels as may be ſevered is forfeired, He does not forfeit any land 
of inheritance, for he was not attainted in his lifetime ; nor the good; 


and chattels which he poſſeſſed as executor or adminiſtrator ; nor x 


| r in ſocage or by nature; becauſe here he hath nothing u 


is own uſe, 3 Inſt. 55. Co. Lit. 84.6. 88. 6. 
Flight. 


If flight is found by indictment ſuper viſum corporis beſore the coro- 
ner in caſe of death, or if the jury find flight in treaſon, felony or pet- 
ty larceny upon acquittal, it is a forfeiture of the goods and chatte 
which one had at the time of the indictment or acquittal. 3 Inft. 216. 
233. H. P. C. 271. 5 Co. 109. 


High Treaſon. 
Firſt, The delinquent forfeits to the King all his lands, tenements and 


hereditaments, in fee-ſimple or fee-tail, (or for life, as to the prof 
during the offender's liſe) holden or not holden of any other uſes, cot 
ditions, entries, &c. (not rights of actions where the entry is taken 
away) which he had at the time of the treaſon committed, or gfter- 


. wards, the right of all others being ſaved. 


There is no forfeiture of the lands or tenements, or rights in au: 
droit, (as in right of the church ; in right of a wiſe, but only durs 
the coverture : nor of a founder of a houſe of religion in frank-almorn; 


- for that is annexed to the blood of the founder) and in clipping, ide 


hereditaments are forfeited only for life. . 
Secondly, The delinquent's wife loſes her dower, not her jo m. 
90 it is in petit treaſon. | Third) 
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al, His blood ſhall de corrupted, by becoming baſe as to his 
«a * that his children ſhall not inherit to him or any of his anceſ- 
tors. In counterſeiting the coin, or clipping, there is no corruption of 


3 All his goods and cbatte/s ſhall be forfeited from the time 
of the conviction. For where goods and chattels are forfeited, there 
ſhall be no relation to the crime committed, as it is in forfeiture of 
lands. Co. Lit. 37. 4. 41. 4. 392. a. C. 3 Inſt. 19. 211. 3 Co. 
8 or felon, after the treaſon or felony committed, and be- 
fore conviction, may ſell his goods bona fide, whether chattels real or 
perſonal, ſor his maintenance. | 

But if one, to prevent forfeiture by treaſon, felony or outlawry, 
makes a gift of all his goods, and afterwards is attainted or outlawed, 
theſe goods are forfeited, An executor cannot forfeit the goods which 
he has as executor, 3 Co. 82. 8 Co. 171. | 

If one commits treaſon, and dies before attainder, or is lain in actual 
rebellion, he forfeits nothing, if not attainted by act of parliament. 
But if the Chief Juſtice of the King's-Bench (who is head coroner of 
all England) in perſon, upon view of the body of him that was ſlain 
in open rebellion, makes a record thereof, and returneth it into the 
King's-Bench, by ſhall forfeit his lands and goods, 3 Inſt, 12. 4 
Co. 67. H. P. C. 17. T2 

Thoſe that are hanged by martial law, in time of war, forfeit no 
lands. Co, Lit. 13. a. 3 Inſt. 21. 

See the 7 Ann. c. 21. whereby, after the deceaſe of the pretender, 
no attainder ſor treaſon ſhall difoherit the heir, Cc. 

Mr. Wd in his Inſtitute of the Common Law, B. 4. c. 5. ſays, That 
in gavelkind, if the father is hanged for treaſon or felony, the ſons 
ſhall inherit. But as to treaſon, he muſt be miſtaken ; for Mr. Robin- 
ſon in his Common law of Kent, p. 230. (who cites Lamb. Peramb. Fg. 
Danv. 37. 1 H. P. C. 360. Wright's Tenures 118.) ſays, That the cuſ- 
tom of gavelkind holds only in caſe of felony, and extends not to trea- 
ſon; for if a man be attainted of treaſon, his gavelkind lands are for- 
{cited to the King, | 

By the 33 H. 8. c. 20. if any perſon ſhall be attainted of high trea- gee ſtatute. 
on, the King ſhall be deemed and adjudged-in actual poſleſſion of the 17 Ed. 2. e. 
lands, tenements and hereditaments, uſes, rights, entries, conditions, 16. 
reverſions, remainders, goods and chattels, and all other things of the 


WF. . em. . 6&4. r IH 


1 


- offender attainted, which the King might lawfully have, or which 
' the offender might lawfully forfeit, as if he had been attainted by par- 
«- lainent, without an office or Inquiſition found. 


Saving to all others (except of the offender attainted of high treaſon, 
is heirs and aſſigns, and all other ons claiming by him, or to his 
uſe, after the treaſon committed) all ſuch rights, titles, intereſts, Sc. 


"= which any of them ought to have if this act had never been made. 
Ws This act veſts the actual poſſeſſion in the King preſently by the at- when the 
* tainder, as well in the life as after the death of the perſon attainted, King ſhall - 
and as well of lands in tail as of lands in fee-ſimple. be veſted in 
= N alſo extendeth to all manner of attainders by treaſon, whether by the lands, 
&c, forfeit 


—_ verdict, proceſs or outlawry, or attainder by parliament, 4. 
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Of the different Means Ns ORR 


Gs velk ind 


But as to the time the King is veſted of lands, &c. ſorfeited for fe. 
Manſlaughter. 


DY, vide oft. 


The offender forfeits his goods and chattels on conviction. 5. P. c. 
186. Co. Lit. 391. a. 2 Inſt. 149. 


Miſpriſon of Treaſon. 
The offender forfeits his goods and chattels, and profits of land dur. 


ing life, for his concealment : but the wife is dowable. Co. Li, 
592. b. 3 Inft. 36. 218. H. P. C. 269. | 


Outlawry in Treaſon, Felony, &c. 


The offender upon outlawry in treaſon or felony loſes and forfeits u 


much as if he had appeared, and judgment had been given againſt hin, 


as long as the outlawry is in force. | 

Thoſe that tarry till the exigent in treaſon, felony or petit larceny, 
forfeit their goods and chaztels, tho? they render themſelves to juſtice, and 
are acquitted; for it was a flight in law. 3 nt. 52. 212. 232. Find! 
Law 352. 5 Co. 110, 111. H. P. C 271. 4 

And upon attainder of felony by out/awry on an appeal, he ſhall for. 
ſeit only ſuch /ands as he had at the time of the outlawry pronouncel, 
For if, hanging the proceſs, the defendant conveys away his land, and 
afterwards is outlawed, the conveyance is good, and ſhall defeat the lor 
of his eſcheat. But if one is indicted of felony, and pending the pe- 
ceſs againſt him, he conveys away his land, and after is outlawed, not- 
withſtanding the eonveyance the lord ſhall have his eſcheat. For in 
an appeal the writ (whereon the forfeiture is grounded) containeth no 
time when the felony was committed, as an indictment does; therefore 
the eſcheat in an appeal can relate only to the outlawry pronounced, 
whereas it relates to the certain time of the fact ſer ſorth in the indid- 
ment. But tho' in an indictment the ſorfeiture ſhall relate to the time 


alledged in the indictment for avoiding eſtates or incumbrances made 


by the felon after the felony committed, the meſne profits of the land 
ſhall relate only to the judgment, as well in caſe of outlawry as in other 
caſes. Co. Lit. 1 3. 4. ts 6, 390. 5. 3 Inf. 232. 

By outlawry in actions all the offender's goods and chattels tre for- 
ſeited to the King, whether real, as a term for years; or perſonal, » 


goods not fixt to the freehold, debts due by ſpecialty, ht not by a fin- 


le contract; profit of the lands, as rents, corn, (butYot of the land 


itſelf ) wherein the offender hath freehold or inheritance. But before } 


the time that the outlawry appears of record, the defendant does 10 
forfeit his goods and chattels, not the profits of his lands, if a feofmen 

is made beſore ſeiſure. Finch 351. Lev. 33. Noy's Max. 3. 
The cuſtom of gavelkind, The father to the bough, and the ſon to the 
plough, holds only where the defendant ſubmits to the jud meng of the 
* 


law, and not where he withdraws himſelf from tbe 


of acquiring, &c. real Eſtates. 583 
and will not abide a legal trial; for if tenant in gavelkind, being in- N 
dicted for felony, abſent himſelf, and is outlawed after proclamation 
made for him in the county, (or if formerly he had taken ſanuary and 
had abjured the realm) his heir ſhall reap no benefit by the cuſtom, but 
the lands ſhall eſcheat to the lord, and the King ſhall have year, day 
and waſte of them, if holden of another; in like manner as the common 
law directs, as to lands which are not ſubject to the cuſtom of gavelkind. 
(Robinſon's Common Law of Kent, p. 228. cites many authorities.) And 
ſo it was adjudged in Canc. 28 Elis. between Brocas and Savage, cited in 
the margin of the laſt edition of Dyer 310. 6. | 

© In Itinere W. de Ralegh in Com. Kanc. aſſiſa mortis anteceſſoris, 
ec. Si Adelophus, &c. ubi dicitur, quod ſelonia anteceſſoris non 
impedit ſeiſinam hzredis nec ſucceſſionem, ſed hoc ſpecialter in Com. 
© «© Kanc. de tenementis quæ tenetur in gavelkind, fi ille qui feloniam 

« fecerit judicium ſuſtinuerit.” Brad. lib. 4. 276. b. 


ke 


Papiſts. 


\ 


By ſtatute 2 Geo. 1. c. 55. Pa iſts not taking the oaths, &fc. or in de- 
fault thereof not — their names and eſtates, forfeit the ſee- 
ſimple and inheritance of all ſuch lands, Nc. not regiſtered, or frau- 


dulently regiſtered, wherein they or any in truſt for them were ſeiſed; 
and the ſull value of the inheritance of all ſuch lands, &c. 


Petit Larceny. 


The offender upon conviction forſeits goods and chattels, but no free- 
hold or inheritance. C. Lit. 391, a. 3 Inji. 218. 233. a 


% Bt _ * ana. £ 


Petit Treaſon and Felony. 8 


If the offender ſtands mute, and is adjudged to penance in caſes of a Standing 
petit treaſon and felony, he forſeits his goods and chattels. So he does mute 
if he challenges above thirty-five jurors: but not if he challenges Challenzitg 
above twenty, and under thirty-ſix; for no law gives a forfeiture or een 
challenging above twenty. Neither is one convicted by the challeng- 
ing above twenty, as one was by the common law by challenge of three 
juries, 3 Inft, 227, 228. H. P. C. 226, 227. Kel. 36. . 
The — — like as in high treaſon as to lands and tenements — the 
upon attainder, and as to s and chattels upon conviction; except forfeiture 
that upon attainder in petit — or felony, Co and tenements intail- 2 
ed are forfeited only during the liſe of the tenant in tail, and the inhe- ſon. 
_ goes to the iſſue. C. Lit. 37. a. 391. a. 391. a.  b. 3 Inf. 
, The * ſhall have the profits of inheritances that are not holden 
wy the life of the perſon attainted in felony ; but aſter his deceaſe, 
* eritances that are not holden extinguiſi. Again, it muſt be 
« 2 the wife is not dowable, 


rr 


erved, that upon attainder of petit trea 
ut upon attainder of felony ſhe is dowable. 3 1nft. 21. 
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Cuſtom of But by the cuſtom of Kent, if tenant in — le of Jandg in parel. 


gavelkind, Lind commits ſelony, and ſuffers judgment of death, he ſhalt j 

— feiture of his goods, but his Jands of that tenure ſhall not be —— 
nor eſcheat to the King or other lord of whom they are holden; by 
the heir, notwithſtanding the offence of his anceſtor, ſhall enter in. 
mediately and enjoy the lands by deſcent, after the ſame cuſtous us 
ſervices by which they were — holden.  _ 

Nor ſhall the King have the year, day and waſte of lands in 
kind holden of a common perſon, where the tenant is executed for f. 
lony ; which ſeems to be — a conſequence of the other cuſtom, 1. 
cording to the general rule in Bracton 1 30. a, 131. a, Non debet Rex 4 
jure habere annum & diem de aligua terra gue non poſſit eſſe &fcharta du 
mrum. Robinſon's Common Law of Kent, p. 226, 227, Cites many u. 
| thorities. | 
General rule Cuſtoms which are by reaſon of the land, as gavelkind and borou 
as to cuſ- Engliſh, bind the King; but cuſtoms by reaſon of the perſon or th 


toms. goods do not. 6 H. 6. 28. a. Bro Cuſtom 5. 


To what Tweſden Juſtice ſays, in 1 Sid. 138. that he had heard, that the. 

places this tom of the father to the bough, &c. was in no other town or county en 

cuſtomof z in Kent. But Mr. Taylor in his Hift. of Gavelkind 106. mention; ti 

- the gavelkind lands in the liberty of Urchenfeild in Hereſfordſhireyw- 

take of the 2 Indeed the ſame author ſays, that ii 

the right of all Wales; which is certainly a miſtake, for it appeany 

Statutum Walliz, 12 E. 1. that even at the time when the lands in th 

principality were partible among the males, and the attainder of tt 

anceſtor for the felony was a bar to the heir: / excipiat quod anteceſn, 

vel aliquis in deſcendo commiſit feloniam per quam fibi non competit adn 

Ec. terminetur per recordum juſticiariorum wel per inquifitionem patried 
ſuſpenſrone, &c. IT | | 

In the ſtat. de Prerop. Reg. c. 16. it is mentioned to be uſed ini 

county of Glouceſter by cuſtom, that after one year and one diy 

lands and tenements of felons ſhall reyert and be reſtored to the nen a 

to whom they ought to have deſcended if the felony had not been din 

but this cuſtom differs from that of Kent in one reſpeR, that the Ki 

| ſhall have the year, day and waſte ; but not ſo of lands in gavelku 

Stamf. de Prærog. 50. a. Robinſon's Common Law of Kent, 232, 233 

Whether It is ſaid in Chapman's Caſe, 2 Roll. Rep. 368. that if a brotheri 


the brother gavelkind isattaint, the land ſhall eſcheat ; though otherwiſe it is, it 


hall _—_— ather be attaint ; for The father to the bough, and the ſon to the plan 
_— and the reaſon there given is, that the cuſtom ſhall be taken ſind 
of his bro- But this.is a miſtaken opinion. Mr. Lambard, in his Peramb. $71, thoup 
ther exe- he admits that ſome have doubted whether the brother or uncle ſh 
evted for fe- have the advantage of this cuſtom, is notwithſtanding of opinion 
oy. ſelf, that whoever the heir be, be ſhall enjoy this privilege, under® 
cuſtom, as well as the ſon, becauſe the words of the cuſtomal enen 
to the heir in general, and are not reſtrained to the ſon alone. And! 
is a diſtinction unknown to moſt of the authorities both ancient and 1. 
dern, the words of which are general as to all heirs : felonia an! 1 
non impedit ſeiſinam hæred is, nec ſucceſſionem. Bract. ſupra, 4 
2. Preſiriptim 0 By the cuſtom of Kent, if a man be han 


felony, the lord ſhall not have the eſcheat. And Bacon Uſe of! Lt 
139. That the land is not forſeitabie nor eſcheatable for felony. * 
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JJ d 360. That if the anceſtor be executed for felony, the 
d ſhall not eſcheat, but deſcend to the heir. k 
= And Rot. Clauſe 8 Rich. 2. m. 2. Kanc. The King writes to the She- 
i} of Kent to re-deliver the gavelkind lands of a man executed for 
ſelony, which he had ſeiſed. Cum ſecundum con ſuetudinem de gavelkind, 


in boc caſu nos babere non debemus annum, diem, neque vaſtum, nec capi 
les domini inde eſcaetum; ſed proximi heredes fic convictorum & ſuſ+ 
en ſerum hereditatem ſuam immediate conſequuntur felonia illa non obflante : 
ind by the ſame cuſtom the wife's der of the moiety of gavelkind lands 
as in no caſe forfeitable for the felony of the huſband, but where the 
\eir ſhould loſe his inheritance. Conſuet. Kanc, in Y 283. 8 H. 


HE. Pre/cription 60. adjudged Lamb. Peramb. $34. Noy's Max. 28. Des 
; ;f felmiam (mariti) peti non potefl a muliere, Wc. n ft in caſu ſpeciali 
Keul in Kancia, BraQ. lib. 4. f 311. 2 2 | | 
Although the cuſtom of gavelkind extend not to high treaſon, yet Whether 
! t ſeems it may extend to petty treaſon, for that offence is by the law 


properly comprehended under the word felony. Co. Lit. 391. a, The 
> 5 cheat to the lord of the fee, as in other felonies. Stat. 25 E. petit treaſon 
U c. 2. And auterfoits attaint of murder, is a good plea to an indict- ty 
ent of petty treaſon ſor the ſame death, becauſe it has the ſame judg- 
ent in effect, and the very ſame forfeiture. | 3 nfl. 213. | 
Pirates, robbers and murderers onthe ſea, attained before commiſſi- Piracy. 


= 7 8x 7” 


Fl ers, by virtue of the far. 28 H. 8, c. 15. forfeit lands, and incur 

bt rruption of blood. But not if they are tried before the Lord Admiral 

fy o the Court of Admiralty according to the civil law. Wood, p. 655. 66 
is Mr. Lambard doubts whether the cuſtom of gavelkind extends to pi- Cuſtom of | 
. cy, which muſt be underſtood of an attainder before commiſſioners gavelkind as 
* y virtue of 28 H. 8. c. 15, For on a conviction of piracy before the * 


dmiral no forfeiture of land is incurred; the words of the ſtatute 
Wc, © That ſuch as ſhall be convict of any ſuch offences, Ic. ſhall 
ave and ſuffer ſuch pains of death, loſſes of lands, goods and chattels, 


— 


bet if they had been attainted and convicted for any treaſons, felonies, 
* pbberies, or other the ſaid offences, done upon the lands“ Which 
Kin ords are merely relative, giving only the ſame forfeiture for a felony 
hk | ſea as would be incurred by the like offence at land; and\if gavel- 
" ad lands are not forfeitable in the latter caſe, How can they be in 


ori e former? Robinſon 232. | | 
if BA be forfeiture of lands relates to the time alledged in the indictment, To what 
ln; WP" 2 0iding any eſtates, charges and incumbrances made by the felon feitu — 
nigh, er felony committed. But for the mean profit of the lands, it ſhall — 8 
w_ ny only to the judgment upon the inditment. Co. Lit. 13. 4. & 6. 


e ſelon is conviẽt by verdict or confeſſion, he doth forfeit his goods 
ern 5 chattels, real and perſonal, preſently. But lands and tenements 
nee not forfeited, nor blood corrupted, before attainder, or before 
Aut zment, (as before was ſaid in general) and then it relates to che time 
E ec in che indictment for avoiding eſtates, Ac, Co. Lit. 391. a. 
17 here tenant in fee-ſimple commits petit treaſon or felony, and is 
I gg the King ſhall have a year, day and waſte, in his lands; or 
ed a year and day in lieu of waſte; and afterwards it cometh to 
„Lord by eſcheat : but the lord may compound with the King, and 
„eau cltate preſently, It muſt be a tenant in fee-ſimple, not tenant 
| In 
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in tail, or for life ; for the King ſhall have the profits only of their land 
during their lives. A copyhold eſtate is of common right preſently 
forfeited to the lord of the manor, in caſe of felony. Thi muſt be 
underſtood of felonies puniſhable with death, not of petit larceny. But 
if a copyholder for life is attainted of felony, and pardoned, he in the 
reverſion for life ſhall have the eſtate. [See the far. 24 H. 8. : 

where one indiQed or appealed for the death of another, attempting | 


0 


murder or rob him, ſhall forfeit nothing.] 2 Inſt. 36, 8. 
Inſt. 111. Coke's Copyb. F 58. | A . 6,3 3 . 
When the Where an alien purchaſes, or where a perſon is attainted of felony 
lands, c. who is not the King's tenant, and in caſes of praemunire, alienation jn 
_ 8 mortmain, condition broken, Ic. the inheritance or freehold of land 
King, is not veſted in the King, till office found by force of a commiſſion un- 
; der the Great Seal, for that is an office of intitling ; not under the Ex- 
chequer Seal; an office found by force of a commiſſion from the Fx. 
chequer, is only an office of inſtruction, or to inſtruct the King and hj 
officers of the certainty of the land, &c. by which it may be put in 
charge. 5 Co.52. 3 C. 173. 
Of ſeiſing o the ſtatute of 1 Rich. 3. c. 3. none ſhall ſeiſe the goods of ay 
toods before pe on arreſted, before he is convict or attaint of felony ; upon paint 
conviction. forfeit double the value of the goods ſo taken. | 
The goods of any delinquent cannot be ſeiſed before they are for- 
feited ; though they may be inventoried, and the town may be charge 
therewith before indictment. Mood, p. 659. | 
Forfeiture at Where a ſtatute ſays, upon forfeiture to be at the King's will, of bi, 
the King's lands and goods, fc. it is not to be extended further than impriſonmen 
— upon lands and goods. 4 Inf. 66. | 
— Mr. Lambard, Peramb. $42 ſays, that peradventure this rule, 4% 
the cuſtom 7ber tothe bough, and the ſon to the plough, holds not in felonies made} 
of gavelkind ſtatutes of later times, becauſe the cuſtom cannot take hold of th 
extends to which then was not at all. As felonies by ſtatute are now ſo numera 
—_— this may be a queſtion of conſiderable importance; but it is rem 
tote. ple, that no other book, either ancient or modern, making mention: 
this euſtom, takes notice of this point; but all ſay, that the cuſs 
extends to felony, without offering at any diſtinction. | 
1 Now the felony is the genus of all capital offences under treit 
| (except piracy, which is an offence by the civil law) and though 
| | ſpecies of this offence are much increaſed within time of memory, | 
| they are created in ſimilitude of the old felonies, and are to be puniſhe 
in the ſame manner, and no other. And when a ſtatute makes 21 
| felony, or ſays the offender ſhall ſuffer as in caſes of felony, it entre 
t | reſers itſelf ſer the puniſhment of the common law; and the wt 
4 feleny being wocabulum arlis, we muſt have recourſe to the common 5 
=_ | for an explanation of the nature of it; which tells us, that it 1s an 


1 fence puniſhable with death, with forfeiture of goods. with corrup® 
| of blood; as a conſequence whereof the land will eſcheat to the! 
| Salk. 85. pro defectu haeredis, and not as an immediate forfeiture) 1"! 
places except in Kent, where the cuſtom is allowed to have power 

exempt the gavelkind lands from the general rule; and the inberm 

| blood remains as to tenements of this nature, notwithſtanding the i 


der of the anceſtor. And it is material, that the eſcheat vi the 


was 6 
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no part of the judgment in felony, but merely a conſequence implied 
0 by the be on dale for any offence of this kind, to which the cuſ- 
boa of Kent is a neceſſary exception. | 1 f 
e If « court has by cuſtom power of holding pleas, and an old action 
ut WHY is given by ſtatute in a new caſe, it is within the juriſdiction. 2 Saund. 
e254 Green and Cole. And the like law on a grant of conuſance of 
leas. Hob. 48. And it ſeems, that the old puniſhment of felony be- 
ing applied to a new offence, our cuſtom may with a parity of reaſon 
extend to it. Robinſon's Common Law of Kent, p. 230, 231, 232- 


PT 3 


7 . Premunire. 

un- The offender forfeits his lands and tenements in ſee-fimple, and his 
Er. goods and chattels. But eſtates in tail or for life are forfeited only du- 
br. ring life, Quere, Whether an attainder in a premunire ſhall have re- 


lation to the offence for the forſeiture of lands, or only to the time of 
the judgment. It extendeth not to forfeiture cf fairs, markets, rent- 
charges, warrens, annuities, or other hereditament that is not within 
the word land. Co. Lit. 129. 6, 130. 4. 139. 4. 3 Inft. 126. 218, 
10. Car. 172, 173. | 


. Of acquiring Real Eſtates by Means 
of Forfeitures and Loſſes in Civil Caſes. 


Of Hrfeitures and Lyſſes of Real Eflates in general. 


O do any thing againſt or without law or cuſtom, is legally cal» 
led a ſorſeiture. Co. Lit. 59. a, Vide alſo 2 At. 616. 3 


py Abatement, Intrufion, Deforciament, Uſurpation and Pur- 


preflure. 
{MATER is a French word, and ſignifies deftruere, or profiruere, to ature, 
ſtroy or proſtrate. Co. Lit. 1 34. 6. what, 


And Abate is both an Engliſh and French word, and ſignifies in its 
Oper ſenſe to diminiſh or take away, as an abator diminiſhes and takes 

iy the freehold in law deſcended to the heir, and ſo it is ſaid to 

ae an account, ſignifying ſubſtraQion or withdrawing, Cc. and to 

ne the courage of a man, In another ſenſe it ſignifies to proſtrate, 

* down or overthrow ; as to abate caſtles, houſes, and the like, and ,,.._... 
thate a writ ; and hereof comgs a word of art, ABATAMENTUM, bat. 
— 's an entry by interpoſition. Co. Lit, 277. 4. 1 

Now the difference inter diſſciſinam, abatamentum, intrufionem, defor- The differ- 
\ 2 & uſurpationem, E pur preſturam, is this: | encebetween 
Jeiſn is a wrongful putting out of him that is actually ſeiſed of Aileiſin. 
reehold. Co. Lit. 257. a. _ | a 

Vor. Ill.-Paxr II. 1 And 


I * "> * 1 
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| Abatement. |, And abatement is when a man died ſeiſed of an eſtare of inbername 


and between the death and the e of the heir, a . 
terpoſe himſelf and abate. Co. Lit 277. @. W does in- 
Intru fon. 3 iſt, properly is, when the anceſtor died ſeiſed of any eftate 
| of inheritance, expeQant upon an eſtate for life, and then tenad ſor 
| Hiſe dies; and between the death and the entry of the heir, a 
does interpoſe and intrude. 2dly, He who enters upon any of the 
King's demeſnes, and takes the profit, is ſaid to intrude u 
King's poſſeſſion. 3dly, Where an beir in ward enters at his ſull 
without 35 Hark for his marriage, the writ ſays, quod intrufe, 4 
Lit. 277. a. 6. | | 
Deforce- 93 comprehends not only theſe aforenamed, but 
ment. man that holds land whereunto another man has right, be it by def 
cent or purchaſe, it is ſaid to be a deforceor. Co. Lit. 227. 6. 
Uſurpation, Uſurpation has two ſignifications in the common law, 1ſt, When a 
ſtranger that has no right prefents to a church, and his clerk is adm 
ted and inſtituted, he is ſaid to be an uſurper, and the wrongful 20 
that he has done is called an uſurpation. 2dly, When any ſubject does 
uſe without law ful warrant, royal franchiſes, he is ſaid to uſurp upon 
; the King thoſe franchiſes. Co. Lit. 277. = 
urprefture. Purpreſtura, or prourpreflura, a purpreſture. Purpreflura eſt, &. 
* EEE quoties aliquid fit ad 4 repii — 3 
wviae (vel aliguarum publ carum) wel civitatis, Ic. And becauſe it! 
very properly when there is a houſe builded, or an incloſure made d 
any part of the King's demeſnes, or of an highway, or a common tires 
or public. water, or ſuch like public things; it is derived of the French 
. word porrpris, which ſignifies an incloſure, but ſpecially applied, 25 
aforeſaid, by the common law. Co. Lit. 277. 6. 


By Alienation in Mortmain, _ 


Mortmain. Lande, (Sc. may be forfeited by alienation in mortmain. There han 
Derivation been various opinions concerning the derivation of the word morinar, 
ge Pr Same have ſaid, that it is called mortmain, manus mortua, quia pol 
1 eorum eſt immortalis, manus pro poſſeſſions, & mortu immortul., and the n. 
ther becauſe eccleſiaſtici] perſons are reſtrained by the laws and fiz 

tutes of rhe realm from aliening ; others ſay, it is called manus mrive 
per antiphraſin, becauſe bodies politic and corporate never die; othen 
ſay, that it is called mortmain by reſemblance to the holding of a ut! 
hand who is ready to die, for that he then holdeth be letteth rot p 
till he be dead, But Lord Coke (Co. Lit. 2 b.) fays, that, theſe ad 
ſuch others are framed out of wit and invention; but the true cauſed 
the name, and the meaning thereof, was taken from the effects, as its 
expreſſed in the ſtatute (de religioſie, 7. K. 1.) itſelf, per quod gue ſo 
witia ex hujuſmodi feadis debentur, & que ad defenfionem regni ab init 
| proviſa fuerunt, indebite ſubtrabuntur & capitales don int eſcheatas ſu 
. amittunt, 10 as the lands were ſaid to come to dead- hands as to tir on 
lords, becauſe by alienation in mortmain they wholly loſt their eſchea 

and in effect their knight-ſervices for the defence of the realm, warts 

marriages, reliefs. and the like; and thereſore was called a ce 

| haad, for a dead-hand yields no ſervice. N 


r ⁰ 06: OY Epos ro ee 4 


F 
| 


* 
; 


— 


= "of acquiring, Nec. real Z e Gu 


1 


An appropriation of an adyvowſon is a mortmain, or a grant of an What isa 
:drowſon in fee to a ſole or aggregate corporation, and a rent extin& rtman. 
by a releafe to a corporation. | | | 


Bur the grant of an annuity cannot be a mortmain, becauſe it charges 
the pe -ſon-ooly 3 nor an appropriation of tithes, becauſe they are things 
mere] ſpiritual ; the cognizance whereof regularly belongs to the 
Eecleſia ical Court. Wood's Inft. 4. 2. c. 4. F. N. B. 223. Inft. 2.6. 
304 4 &b. $ C3. 56. 7 G. 26. 9 Co. 96 2 Infl, 351. 640. Krich. 280. 

a 


The foundation of all the ſtatutes of mortmain was Magna Charta The ſtatutes 
59 H. 3.) chap. 36. For by that charter it ſhall not be lawful to give ab nga 
lands to any religious houſe, and to take the ſame again to hold of the their expoũ- 
ſame houſe, c. upon pain that the gift ſhall be void, and that the tions and 
land ſhould accrue to the lord of the fee. | what evaſi- 


This chapter of Magna Charta by fat. de religinfis, (7 E. 1.) is ex- e 8 


unded to extend to a gift of lands to a religious houſe, though they ,,. + 
5s them not back again to hold of the fame : 5 out of them, 


ouſe, but kept the land 
o given unto themſelves in their own hands; and in that caſe the land 
hould incur to the lord of the fee. 2 /nft.75. 3 | 
But eccleſiaſtical perſons found many ways to creep out of this ſta- 
ute; religious men, as Abbots, Priors, and other eccleſiaſtical perſons 
ular, by purchaſing lands holden of themſelves, or by taking leaſes 
or a long term of years, c. And Biſhops, parſons, and eceleſiaſtical 
rſons /ecular, thought that they were out of this ſtatute. 2 Inf. 75, 
But ſaid ſtat. 7 E. 1. was, intended to provide againſt theſe deviſes, 
nd enaQed, That no perſon, religious or other whatſoever,'(7. e. other 
hatſoever of like quality, of being a body politick, eccleſiaſtical or 
y, ſole or aggregate) ſhall buy or ſell any lands or tenements, or under 
e colour ab ift or leaſe, and to prevent all other inventions and eva- 
ons added to this effect, or by reaſon of any other title whatfoever, re- 
ive the ſame, or by any other craft or engine ſhall preſume to appro- 
ate to himſelf, whereby ſuch lands may in anywiſe come into mort- 
ain, under the pain of forfeiture of the ſame. And within the year 
ter the alienation, the next lord of the fee may enter; and if he do 
dt, then the next immediate lord from time to time to have half a year; 
d for default of all the meſne lords, the King ſhall have the lands ſo 
enated for ever, and ſhall enſeoff others by certain ſervices, Oc. 
This ſtatute is to be underſtood of ſuch inheritances as may be Holden; 
tif ſuch inheritances as are not holden, as rent-charges, commons, 
rowſons, &c, the King ſhall have them preſently by a favourable in- 
pretation of the ſtatute. Words Inſt. b. 2 c. 4. | NE 
Lord Cole ſays (2 Inft. 75.) a man would have thought that this ſtatute 
7 E. 1. would have prevented all new deviſes ; but the eccleſiaſticks 
9 found out an evaſion out of this ſtatute, becauſe it extended only to 
ts, alienations and conveyances made between them and others, arte 
Ingenio, Ic. and — — they gave over them; and they pre- 
ling a title to the land (which they meant to get) brought a prœcie 
{ reddat againſt the tenant of the land; and he by conſent and col- 
on was to make default, and therefore they recovered the land en - 
ed by judgment of law, et fic fieret fraus latuto. And Lord Coke (2 
' }. 429.) ſays, though ſuch recovery by default was by conſent and 
luſon, yet the Juſtices held, that theſe religious and eccleſiaſtical 
Kk 2 perſons 
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rſons came not to the land per titulum doni, wel alienations; nor wen 
within the general words of the flatute of 7 E. 1. aut alio quovis nay 
arte. vel ingen o fibi appropriare preſumat : for that recoveries ben 

roſecuted in courſe of law, were by Jaw prefurred to be juſt and}, ; 
fal, and was holden by the Juſtices, that they were not within the. 
mer ſtatutes ; and yet theſe recoveries were done in fraudem leis; io 
remedy whereof the ſtatute of We/im. 2 or 13 Ed. 1. ch. 32. was mzde 
| — it is enacted, That it ſhall be inquired by the country, whethe 
or no the demandant had a juſt title to the land; and if ſo, then he fu! 
recover ſeiſin; but if otherwiſe, the lord of the fee ſhall enter, te, 

All actions brought ſor any /ands or tenements wherein a freehold jy 
heritance, or a long term is recovered, are within this ſtatute pre 
quod reddat, quare impedit, droit de gard, ejectione firme, quare eject 
yrs terminum, warrantia chartæ, convenuit to levy a fine, executic jo 
elegit, ſtatute-merchant or ſtatute-ſtaple, tc. 2 nf. 429. 

Recoveries by default are within this ſtature, if they are had by. 
luſion. 2 Inſt. 429. 

Notwithſtanding all theſe ſtatutes, eccleſiaſtical perſons (not bi 
able io get lands by purchaſe, gift, leaſe or recovery) cauſed the lad 
to be conveyed by feoffment, or in other manner, to divers perf 
and their heirs, to the uſe of them and their ſucceſſors, by rex 
. whereof they took the profits. 2 Inf. 75. 

But this was barred by ſtat. 15 Rich. 2. c. 5. whereby it is deen 
within the compaſs of 7 Ed. 1. de religiofis, to convert any landing 
a church-yard without licence of the chief lords, tho! done by the if 
fefance and aſſent of the tenants. And no feoffment, c. of lands ut 
tenements, advowſons or other poſſeſſions, to the uſe of any ſpiriai 

r{ons, and whereof ſuch ſpiritual 8 take the profits, ful 
CE be made without licence of the King and of the lords & 
upon pain of forfeiture, c. The ſame law ſhall likewiſe be d 
lands, advowſons, and other poſſeſſions purchaſed by guilds, fru. 
nities and corporations, or to their uſe. | 

And by ſtat. 32 H. 8. c. 10. Feoffments, fines, recoveries, deri 
c. of lands, tenements and hereditaments, in truſt to the uſe ay 
Tiſh churches, chapels, church-wardens, guilds, companies, Cc. ens 
ted and made of * or by common aſſent of the people, wit 
out any corporation, or to the uſes and intents to have perpetual i 
or a continual ſervice of a prieſt for ever, or for threeſcore or ſꝶ 
ſcore years, or to ſuch like uſes or intents, to the prejudice of 
King, and to other lords and ſubjects. as in caſe where lands are iin 
ed in mortmain, ſhall be utterly void. Provided that ſuch uſe; wt 
intents may be made and declared to continue twenty years fron 
time of hmiting them, and'no longer. | 

This act ſhall not prejudice corporations, where there is 2 cu 
to deviſe lands in mortmain; as in London a freeman that is reh 
there and pays ſcot and lot, may deviſe all his leaſes and lands in 
city, or part thereof, in mortmain, without licence. Wood's Inj. U. 
c. 4. Dr. & Stud. 33. Dial. 1. c. 19. Roll. Abr. 556. 7 Vin. fi 

See flat. 14 Car 2 c. 9. concerning the prefident and governir! 
porr in London and Weſtminſter, | ; 

The ſaid ſtatute of 23 H. 8. c. 10. extends only to ſuperſtitions 0 
and thereſore notwithſtanding that or any of the aſoreſaid ſtatutes, A 
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TY man might give lands, tenements or hereditaments to a perſon or 


rſons, and their heirs, for the 1 de a preacher, maintenance of 
0 


a: " ſchool, relief of maimed ſoldiers, and the poor, reparation of churches, 
for highways, bridges, cauſeways, diſcharging poor inhabitants of a town 
i of common charges, for making a ſtock for poor Jabourers in huſbandry 
ade and poor apprentices, and for the marriage of poor virgins, or for any 
ber WW ocher charitable uſes, - 7227 | 
Hal But by the ſtatute of 9 7 * c. 36. No lands or tenements, or mo- 
. ney to be laid out thereon ſhall be given for or charged with any cha- 
1 ritable uſes whatſoever, unleſs oy deed indented, executed in the pre- 
i ſence of two witneſſes, twelve calendar months before the death of the 
jet donor, and inrolled in the court of Chancery within fix (lunar) months 
ja aſrer its execution (except ſtock in the public funds, which may be 
transferred within ſix months previous to the donor's death); and un- 
ec} Jeſs ſuch giſt be made to take effect immediately, and be without 
wer of revocation, and that all other gifts ſhall be void, © The two 
em Uoiver ries, their colleges, and the ſcholars upon the foundation of 
50 the colleges of Elon, Wincheſter, and Weſtminſter, are excepted out 
fog of this act, with this proviſo, that no college ſhall be at liberty to pur- 


chaſe more advowſons than are equal in number to one moiety of the 
Fellows or Students, upon the reſpective foundations, | | 


re: By ſtat. 17 Car. 2. c. 3. Owners of impropriations, tithes, £c, may 
(aner the ſame to the Parſonage or Vicarage where they lie, or ſettle 
em in truſt for che Curates, where the Parſonage is impropriate and 
1. no Vicarage endowed, without any licence of mortmain. And if the 
1 ettled maintenance of any benefice with cure ſhall not amount to one 
ty undred pounds per ann. clear, the ineumbent may purchaſe ta him 
8 and his ſucceſſors lands, c. without licence ii mortmain. 

1 By ſtat. 5 & 8 W. 3. c. 37. the King may licence any perſon, or bo- 
*. ies politick, to alien in mortmain, or to purchaſe or take in mort 

| nain (in perpetuity or otherwiſe) any lands, tenements of heredita- 
k nents whatſoever, of whomfſoever the ſame are holden ; and ſuch 
U ands, Cc. ſo aliened, or purchaſed and licenſed, ſhall not be ſubje& 
7 0 any ſorſeiture by reaſon of ſuch alienation or purchaſe. | 


By ſtat. 2 Ann. c. 11. any perſon may veſt lands, c. in the corpo- 
ration for the bounty of Queen Anne, by deed inrolled, according to 
the ſtatute of 27 H. 8. c. 10. or by will, for augmentation of churches 
which have not a competent proviſion. | | 

The ſaid corporation alſo 5 take and purchaſe for the ſaid pur - 


: poſes, without licence or writ ad quod damnum, 
„ Forfeitures by the Alienation of a particular Tenant, by 
it claiming a greater Eſtate than one ought ; or by affirming a 


Rever ſion or Remainider to be in a Stranger. 
Firſt, Of the Nature of the Things forfeited, whether in Pais or by | 
Record. | | 


dome alienations are forbidden, vis an alienation of a particular 
tenant, and an alienation in mortmain. The alienation of a particular 
tenant, as tenant for life, Ic. incurs a forfeiture of the eſtate. This 
forfeiture by the alienation of a particular tenant, may be cither in 
4a1;, or by matter of record. | 5 

K k 3 1. In 


1 
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1. In Pais. a 1. In pais, of lands which lie in live r „ 28 where tenant ſor life (not 
kerb over a greater eſtate than he 
awfully, whereby the remainder or reverſion is diveſted. Thi 


bemg an inſant or ſeme- covert) ma 
may 


mu;t be underſtood of a feoffment, fine or der by conſent, 
But in caſe of the King it ts a ſorſeiture, thongh | 


f reverſion is not diveſted out of him. i 


If leſſee ſor liſe makes a leaſe for the life of another, or a giſt h 


tail, it is a forfeiture of his eſtate. And if tenant for life and he n 
remainder for life join in a ſeoffment in fee, this is a forfeiture of both 
their eſtates, becauſe he in the remainder is particeps injurie. Au 
if he in the remainder for life enters, and diſſeiſes tenant for life, and 
makes a feoffment in fee, this is a forfeiture of the right of his ts 
mainder. | 1 1. Fro os | 

Thus it is if tenant in tail after poſſibility of iſſue extinR, tenant h 
the courteſy, tenant in dower, tenant for another's liſe, tenant fi 
years, by ſtatute-mercbant, ſtaple or elegit, make a greater eſtate tha 
they lawfully may make. Lit. & 416. Co. Lit, 233. b. 251. 4. if), 
252 a. 8 Co. 44. {RI 

But if a copyholder for life ſurrenders to the uſe of another in ſe, 

this is no forſeiture, for the eſtate paſſes by ſurrender to the lord, and 
not by livery. 4 Co. 23. 

A particular eſtate of any thing that lies in grant eannot be forfeit 
by grant ia ſee by deed. As if tenant for life or years of an advowſa, 
rent, common, or of a reverſion or remainder of land, by deed gm 
the ſame in fee, it is no forfeiture of their eſtates ; for nothing cu 
paſs thereby, but what may lawfully paſs. Co. Lt. 251. b. 

>. Ry mat- 2. Forfeitures hy malter of record, may be by alienation, by claini 

ter of te- A greater eſtate than one ought, or by affirining the reverſion or w 

cord, mainder to be in a flranger. 3 

The diſfe- Firſt, By alienation, which is of two kinds, wiz, By alienation & 

rent ways. r or not diveſting the reverſion or remainder. (1) Diveſiq; 
as by levying a fine, or ſuffering a common recovery of lands, whers 
by the reverſion or remainder is diveſted. (2) Not diveſiing ; uh 
levying a fine in ſee, of an advowſon, rent, common, or other 
that lies in grant. Upon which note two diverſities. ; Fir/t, Berwen 
a grant by ne (which is of record,) and a grant by deed in pair ; a8 
yet in this they both agree, that the reverſion or remainder in neither 
. caſe is diveſted. Secondly, Between a matter of record, as a fine, & 
and a deed recorded, as a deed inrolled ; for that incurs no forfetus 
becauſe the deed is the original. Co. Lit. 251. 6. 

Secondly, By claim, expreſs or implied. (1) Expreſs, as if ten 
ſor life claiins a fee in a court of record; or if leſſee for years be ouſel 
and * an aſlize- ut de libero tenemento, (2) Implied, as if in 2 wh 
of right brought againſt him, he takes upon him to join the mi/e ihn 
the mere right, which none but tenant in fee- ſimple ought to do. 
if leſſee ſor years loſes in a graecipe, and brings a writ of error 
error in proceſs, this is a forfeiture. Co. Lit. 28 1. 6. 

Thirdly, By affirming the reverſion or remainder is he in a front”, . 
tively or paſſively. - (i) Adel, may be five different ways: l. 
tenant for life prays in aid of a ſtranger, whereby he affirms the 
verſion to be in him. 2. If he attorns to the grant of a ſtranger ; 
1s intended of an attornment of record to a — for an atteft 


ment in pais incurs no forfeiture. 3. If a ſtranger bri 1 


the a remainder or 


— 
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ie proviſo, and ſuppoſe the reverhon to be in him, it tenant 
is life Gabel the 2 de is a forfeiture. 4. If tenant for life plead - | 
covinouſly, to the diſinheriſon of him in reverſion, it is a forfeiture. 5, 
If a ſtranger brings an action of waſte againſt leflee for life; and he 
pleads f ea fait, it 1s a ſorfeiture, or the like. (2) Paſffvely, as if 
1enant for life accepts a fine ſur conuſans de droit come ceo, Sc. of a 
ſtranger, it is a forſeiture; for thereby he affirms of record the rever- 
fon to be in a ſtranger. Co. Lit. 252. @. | B 
If a man leaſes at will, and afterwards grants a rent- charge in fee hat is for. 
io another, it is not any determination of the will; admitted 11 H. 6. feiture by 
28. 33. But quaere, for what remedy ſhall the grantee have, for the matter af 
rent? For be ſhall not.diſtrain the cattle of the leſſee, if the leaſe con- record. 
tinues, becauſe he comes paramount to the charge. 3 Danv. Abr. 219. 
Roll. Hr. 852. 10 Vin. 373. 6 x” 
If a leſſee for life in a quid juris clamat attorn to a grant by fine of ß 
one who had nothing in the reyerſion, it is a forfeiture, for be thereby: - 
acknowledgeth the reverſion in a ſtranger. 27 E. 3. 72 Fits, Quid 
juris clamat 34. S. O. Co. Lit. 262. a, 2 And. 30, 8. P. | 
If there be leflee for life, the reverſion over jointly to huſband a 
wiſe, and the huſband alone aliens the reverſion by fine, and the conu- 
{e brings a quid juris clamat, and the leſſee attorns to the grant, it is a - 
ſorſeiture to the wife, and ſhe ſhall have advantage of it aſter the death 
of her huſband, becauſe the leſſee by the attornment hath acknowledged 
the reverſion in a ſtranger. 27 E. 3.77. Fits. Rui juris clamat, S. C. 
If a tenant for life of an (a) advowſon in groſs (b) levies a fine come (a) 80 if a 
ceo, f9c. of it, it is a ſorſeiture, altho' it doth not diveſt the reverſi- rent, com- 
on. Trin. 13 Car. B. R. Springe and Sir Julius Caeſar, Maſter of the mon, or 
Rolls, adjudged per Curiam without doubt; and they would not ſuf- other things 
8 i 3 be * * writ of error upon a jud wont in banco, in a — le in 
Quare Impedit. 3 Danv. 219. 10 Cin. 374. W. Jon. 38 1. 8. Lie, 267. | 
T. adjudged. Co. Lit, 351. l. Style 192, . P. b 1 Ow. "55. >» 
| N | 11 Bat a | 
grant by deed recorded, as a deed inrolled, works no forſeiture, becauſe the deed is the e. Co. | 
Lit. 251. b. & vide Owen. 147. 2 Leon. 60, 65. 4 Leon. 124, 129. But whether it be other- 
wiſe where bargain and ſale inrolled in London before the Recorder, according to cuſtom, vide Moor 
211. pl. 352, Godb. 105. 3 Leon. 169. Goulſb. 40; 41. - | 
For moſt of the ola caſes, where a tenant for life or years may in a What ſhall | 
real action by pleading forſeit his eſtate, vide Sir. William Pehalm's yr" 1 
Caſe, Co. 14. Moor 271. 2 Leon. Go. 4 Leon. 123. And. 227. C f 4 "Y 
vide Godb. 105, Goulſ. 40, 41. / | matter of 
II tenant for life affirms the land in a ſtranger in a court of record, record. 
is a ſorſeiture. 13 H. 4. 136. 3 Danv. Abr. 220. 10 Vin. 377. 
Roll. Pr. 852. | | | | 
„1 leſſee ſor life _—_— a fine ſur conuſance de droit come ceo que ad, - 
2c. it is a forſeiture, for he hath acknowledged by eftoppel, that he = 
hath a fee from him. 1 H. 5. 12. 3. 2 Co. 56. 9 Co. 106. b. Vide 
3. 4. Ma. 148, 149. 3 Danv. 220. 10 Vin. 377. Co. Lit. 252. 
a. 8 P. & wide Mad. 117. Roll. Abr. 852. | | | 
But it is otherwiſe if he accepts a fine ſur conuſans de droit tantum 
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i vith releaſe, for that enures for the benefit of the reverſion, and is 
- | 2 1 H. 7. 12. 6. 3 Danv. Abr. 220. 10 Vin. 377. Roll. 

r. i N . * #3 
4 If tenant for liſe has aid granted of him in reverſion, and J. S. "i 


come; without proceſs, and ſays, that he is the ſame perſon of —_ 
aid 


FT 


A 
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{c)By pray- aid is prayed, and is ready to join; to which the leſſee ſays, that hs 
ing aid of à is not the ſame perſon ; whereupon he is adjudged to anſwer alone: i 
18 is a (c) forſeiture if he be the ſame perſon who hath the reverſion, be- 
—— 4 b. cauſe by this plea he ſuppoſeth the reverſion in another. 21 k. 3.14 
at the bot- 3 Danv. Abr. 220. 10 in. 377: Roll. Abr. 853. 

tom In quid juris clamat, if leſſee for life or years (4) claims a fee, it j 
2 * a forfeiture. 11 H. 4. 57. B. Br. Qu d juris clamat 10 E Fits. Nui 
— . juris clamat 15 8. 8 Co. 68. b. 30 E. 3. 29. 3 Danv, Apr, 220, 
) Vorf- 10 Vin. 377. Roll Abr. 853. | | 

ture for” So ſhall it be, altho' he hath colour to claim it by a void condition 
chiming fee to have fee. 6 R. 2. (Fitz. Quid juris clamat 20. S. C. And, 30. 8. C. 
in a 8 of ited. 2 41. 8. C. cited) Ple/ington Quid juris clamat 20. adjudged 
* 251. b. 19 H. 6. 62. 3 Danv. Abr. 220. 10 Vin. 377. Roll. Abr. 853. 

If he takes In quid juris clamat brought againſt one as tenant for life of te 
the tenancy pounds rent, if the defendant ſays, that it is but fort ſhillings rent, if 
2 bim it be ſound againſt him, yet it is not any forfeiture. 46 E. 3 27. Br. Quid 


— juris clamat 7. S C. 3 Danv. Air. 220. 10 Vin. 378 Roll. Abr. Ny; 


r 


In quid juris clamat, if the defendant pleads ſpecial matter of 21. 
tainder and forfeiture of him of whom. the plaintiff claims, and 2 
grant over by the King, and the plaintiff ſhews a ſpecial reverſal of 

the attainder; on which the parties demur, and it is adjudged again 
the defendant ; yet it is not any forfeiture. 29 E. 3, 25. {om 
Hr. 220. 10 Vin. 378. Godb. 105.” Roll. Mr. 85 3. 
In quid juris clamat, if deſendant be erroneouſly adjudged to attori 
to a ſtranger, who hath nothing in reverſion, and he doth it accord- 
ingly, it is not a forfeiture, becauſe it is the act of the court. 29. 
3 25 6. 3 Danv. Abr. 220. 10 Vin. 378. Holt and Lifter, &. b. 
Oe. Eliz. 757. adjudged. Owen 146. Roll. Abr. 85 3. 

If tenant for life attorns to a grant by fine of the reverſion in mort- 
main, it is not a forfeiture. 17 . 3. 7. Fiz. Quid juris clamat 25 8. 
C. 3 Danv. Abr. 220. 10 Vin. 378. Roll Abr. 853. 

If a ſtranger who hath nothing in the reverſion brings an action of 
waſte againſt the leſſee, if he pleads in bar nul waſt fait, it is a forſes- 
ture, becauſe thereby he affirms the reverſion in him. 18 E. 3. 54 
Roll. Ar. 85 3. 3 Danv. Abr. 221. S. P. 10 Vin. 378. Cs. Eliz. 
451. 758. Co. Lit. 252. a. 

If a man brings a præcipe in capite againſt the leſſee for life, and him 
in renflinder in tail, as jointenants, by the aſſent and covin of the liſt: 
avith the demandant, and they procure another to anſwer for hin 
in remainder as jointenant, and afier the miſe joined they make de- 
fault, whereby judgment is given againſt them; if he in remainder 
reverſe the judgment by writ of deceit, he ſhall have the land, for 
the leſſee hath forfeited his eſtate. 17 E. 3. 60. b6, 3 Danv. Ar. 221 
10 Vin 378. Roll. Abr. 853. | 

And where ſuch recovery is had by agreement and covin between 
the demandant and tenant for life, it is a forfeiture. Co. Lit. 352. «. 
& wide Co. Lit. 356. a. Co. 16. a. 2. And. 30. ; 

So if tenant for life ſuffers a common recovery, it is a ſorſeiture, 
ſor that is an aſſurance of which the law takes notice. Co. Lit. 362. 4 
Sir Mill an Pelham's Caſe. Cu. 15. b. adjudged. Moor 271. fl. 425 
adjudged. 2 Lon. 60, 4 Leon. 123. And, 227. C vide 3,0. 4. b. 
10 Co. 44. a, Co. Lit. 356. 4. 1 
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ITF brings a writ of entry againſt the leflee for life, ſup- 
. —_— 1 his leaſe, — the leſſee confeſſeth his action, 
\-hereby the ſtranger recovers, it is a forfeiture to the leſſor. 5 Af. 


z. adjudged. Fitz. Entry Congeable 42. S. C. Br. Entry Congeabie 49. 


, Forfeiture de terres 29. Co. 15. 6. 2 Leon. 60. 4 Lon. 120. 3 
__ 221, 10 /in 378. Roll. Abr. 853. 1 

In a real action againſt the leſſee for life, if he loſes by miſpleading, 
it is not any forfeiture. 18 E. 3. 28. b. 3 Danv. Abr. 221. 10 Vin. 

Koll. Abr. 85 2. r ; 

be if the mlaintif recovers by render of the leſſee, it is a forfeiture, 
18 r. 3. 28. b. 3 Danv, Ar. 221. 10 oe oF: Roll. Ar. 853. 

So if he recovers by nient dedire of the leſſee. 18 E. 3. 286. 3 
Danv. Ar. 221. 10 Vn. 378 Roll. Sr. 85 3. d 
So il he recovers by default of the leſſee. 18 E. 3. 28. b. 3 Danv. 
Ar. 221. 10 Vin. 775 Roll. 85 3. mr | | 

80 if he recovers by miſpleading of the leſſee, if be (a) pleads faint- 
ly. Contra 18 E. 3. 28. . 3 Danv. Abr. 221. 10 Vin. 378. Koll. 
Abr. 85 3. | 


3755. Roll. Ar. 853. 3 Leon. 61. S. C. cited. 
men'o.. Co. Lit. 251. b. Co. 16. a. S. P. Or in a writ of right 


mere right, which none but tenant in fee-ſimple ought to do. C Liz, 
251. b. 3 Lon. 169. 8. P. . 

So if leſſee for years loſe in a præcipe, and brings a writ of error for 
error in proceſs, this is a forfeiture. Co. Lit. 251. 6. 

If tenant for life bargains and ſells to 4. and his heirs, and after 


1s a {orieiture by the bargainee, and not by the bargainor, who at the 
time of the fine had nothing to ſorfeit. Per Cur. Fo. 64. . 

If A be tenant for life, the remainder to B. for life, remainder to 
A. in fee, and B. being in poſſeſſion, levies a fine ſur conuſance de droit 
come ceo, &e. to a ſtranger, tho the remainder in fee is not touched 
or diſcontinued thereby; yet it is a forfeiture, foraſmuch as B. had 
done 2 he could for diſpoſing of the fee by fine. Fer totum Curi- 
WM, on, 40. 

If inan * of debt brought againſt a leſſee for years ſor the rent 


reſerved, he claims a fee b argain and ſale to him and his heirs, 
upon which iſſue is joined ; it 


quent matter. Per Cur, 3 Leon. 169. Moor 211, fl. 352, —— The 
bargain and ſale being by deed inrolled in London, God. 105. ſeems 
do be the $ C. contra, though the iſſue was found againſt the defend- 
ant in the action of debt. Gowlf. 40, 41. The plea in the action of 
debt being entered on record, and pending that an aſſize of freſh 
force brought in London, where the bargain and ſale was inrolled ac- 

cording to cuſtom. | 2 i 
If in a quid juris clamat the defendant pleads, he was ſeiſed in fee 
'empore levationis nota abſque boc gu ipſe tempore, Ec. held pro ter mino 
vitae 


(a) Where | 


he pleads co- 
= 
As if he pleads to an inqueſt faintly. in a ſcieri facias, and loſes 3 


where he might have barred the demandant by a plea of nent compriſe, in reverſion. 
it is a forfeiture, 22 E. 3. 2. b. Curia. 3 Danv. Ai, 221. 10 Vin. Co. Lit. 


252. 4. 


So if leſſee for years be ouſted, and brings an aſſize ut de libero tene- 


brought againſt the leſſee ſor life or years, he joins the m/e upon the 


levies a fine ſur conuſance de droit come ceo, &c. to A. and his heirs; this 


falſe, this is a forfeiture of his term, (5) /4) 5, held 
for the very claim makes it ſo, which cannot be ſaved by the 1ubſe- 4 Leon. 3. 


vitae ſuae tantum; and iſſue being thereupon joined, it is ſound. . 
he held as tenant after poſſibility of — &c. this will — Ira 
from attorning, and the inducement of the traverſe is no caule of fx. 
feiture. Cre. El. 671. 
But where there was a tenant for life, remainder for life, and he 
_ remainder for life, reciting that he had an eſtate in fee, levied a fin 
ſur conuſans de droit come teo, Sc. and whether it was a forfeiture, be. 
cauſe it made no diſcontinuance, dubitatur, Cro. El. 157, the on 
divided. S. C. court divided, Owen 146. But wide Butler's Ca, | 
Co. 55. b. 2 And 29. Meor 423. Cro. El. 450. 486. s 
| if tenant for liſe levies a fine ſur conuſans de droit come ceo, Cc. » 
him in remainder for life ; this is a forfeiture of both their eſtas, 
the one by the gift, and the other by the acceptance. 2 Lev. 202. 1 
on. 75. The fine being levied by tenant for life and a ſtranger, 
im in remainder for life, who agreed thereto and accepted thered, 
but there is a Quzre bz the reporter, whether any judgment was gien 
3 Keb. 687, &c. S. C. 


Secondly, Of What Eflates ſuch Ferfeitures may le. 


If tenant ſor life of a copyhold ſurrenders to another in fee, i 
no forfeiture, 4 Co. 23. 4. | 
So if he ſuffers a recovery to the uſe of another in fee. Mod, 19 


Leſſee for life, remainder in tail, remainder in fee to the right ben 
of the leſſee, and he makes a ſeoffment, it is a forfeiture of his eint 
for liſe, 42 F. 3. 18. 50 E. 3. 4. Roll. Abr. $851. 3 Danv. Alr. 1; 
10 Vin 370 Popb. 84. S. P. | p 

If the tenant in tail aſter e fee, or for another's liſe, i 
is a forfeiture, becauſe, he has in effect but for liſe. 39 E. 3. 16. l, 
Forfeiture, $. C. 3 Hl. 6. 52. 10 H. 6. 1,6. Fits. de 69. ö. C 
45 E. z. 25. Br. Entry Congeable 12. 8. C. 11 fl. 4. 15 L. 7 
20 Aj. 64; admitted. Fitz. Aſiſe 229. 8. C. za Af. 9. admitted 
iſſue. 43 Af. 24. adjudged by admittance. Co, Lit. 28. 4. 252.40 
P. Roll. Abr. 85 1. 3 Danv, Mr. 217. 10 Jin. 370. 

A right to a particular eſtate may be forfeited, and he that has but 

right to the remainder or reverſion may take advantage of it. GL 
252. 3. 2 Leon. 264. 
As if tenant for life be diſſeiſed, and levies a fine to the diſſeiſor, 
in reverſion or remainder may preſently enter upon the diſſeiſor is 
the forfeiture. Co, Lit. 252. a. 8. P. 2 Co. 55. b. 2 And. 29. lie 
423. fl. 591. CV. EI. 450. 586. adjudged. 

So if aſter a diſſeiſin he levies a fine to a ſtranger, though to fone 
reſpects partes fnis nibil babuerunt, yet it is a forfeiture of his 1. i 
Co Lit. 252. a. | | | 

So a forfeiture may be by the alienation of tenant by the court! 
tenant in dower, tenant per autre vie, tenant for years, tenant by fr ( 
tute-merchant, ſtaple or elegit. Co Lit. 252. 4. | f 

Efate fer Tf the huſband ſeiſed of land in right of bis wife, for the life ol“! 
Ute or years. wife, makes a charter of ſeoffment, whereby he grants the land 107 f 


nother, to have and to hold to him, his beirs and his gfligns, 2 2 


Y =" IT” 


of acquirin . &c. real Eraser 


vu; E wſum of bis ſaid wife, during the life of the ſaid wife, it is not 
any forfeiture z for the laſt words (during the life of the ſaid wife) 
ſhall guide all the preceding ſentences ut res magis waleat quam pereat. 
Dubitatur, Roll. Abr. 854. 3 Danv. Abr. 223. 10 Vin. 382, Cre. 
EL 131. S. C. adjudged by all except Gaudy, that it was a forſeiture ; 


and Wray ſaid, he aſked the opinion of the juſtices of his houſe, and 


they held it clearly a forfeirure. Leon. 125. adjudged, and the opinion 


of the other Judges mentioned. Owen 64. S. C. ad;udged. Gb. 


adjudged, becauſe the habendum was abſolute, and the uſe in ano- 


hs clauſe ; and the law limits the remainder of the uſe to the party | 


who makes the feoffment. Lane 38. 8. C. cited, Roll. Rep. 385: 8. 
cited to be adjudged. Tenant for life aliens to B. habendum ſcbi & 
heredibus ſuis, for the life of the tenant for life : this is no ſorfeiture, 
{or the whole is but the limitation of the eſtate. Br. Forfeiture 83. 


If leſſee ſor liſe leyies a fine to B. for the liſe of the leſſee, to the 


uſe of B. for his life, it is not any ſorfeiture, becauſe the eſtate grant- 
ed by the fine is but for the life of the leſſee, and the limitation of a 
greater uſe cannot be any ſorfeiture. Roll. Ar. 854. 3 Danv. Abr. 
224. 10 in. 383. Cro. Tac. 200. ; | 

If A. leſſee Gr lite, leaſes to B. for the life of B if A ſo long lives, 
it is a ſorſeiture, becauſe B. has an eſtate ſor his own life. Roll. Abr. 
354. 3 Danv. Abr. 224. 2 Rall. Abr. 781. pl. 7. 10 Vin. 383. 

A. deviſed his lands to R. his youngeſt ſon fo ever, and aſter his 
deceaſe, the remainder to his beirs-male for ever, and died; the ſon 
made a leaſe to B. G. for three lives. Adjudzed, that if by this deviſe 
the ſon took only an eſtate for life, then his making a leaſe for three 
lives had been a ſorſeiture of his eſtate for life; but it was reſolved to 
be an eſtate tail in him, and ſo the leaſe is good. Bull. 219. 

Huſband ſeiſed of lands in right of his wife in tail, and of the re- 
verſion of another's life in his own right, he and his wife levy a fine 
come ceo, Ic. and afterwards the wit dies without iſſue; the levying 
of this fine is not any forfeiture, for it is ſtronger, or at leaſt all one 
with Bredon's caſe ; for the law conſtrues, that each 1 that which 
lawfully he might paſs. Roll. Abr. 854. 3 Danv. Ar. 224. 10 Vin. 
383. Hob. 2 3. 8. C. 

If there be leſſee ſor life, remainder in tail, remainder in fee to the 
right heirs of the leſſee, and the lefſee makes a ſeoffment in ſee, it is a 
ſorſeiture of his eſtate for life. 42 Ed. 3.18. 30 E. 3. 4. 3 Danv. 
Ar. 224. 10 Vin, 383, Roll. Ar. 85 i. 2 Roll. Abr. 854- FE... 

If lefſee ſor life makes a leaſe for years, and the leſſee for years af- 
terwards makes a feoffment in fee, and afterwards leſſee for life re- 
leaſes all his right to the feoffee, it is not any forfeiture of the eſtate 
ſor life; fo that he in r-7erfion may enter for a forfeiture, becauſe 
the leſſee for life has not done any act to take the reverſion out of him 
— reverſion in fee. Roll. Alr. 85 5. 3 Danv. Abr. 224. 10 Vin. 
355 1 5 
If A. be tenant for life, the remainder to B. in tail, the remainder to 
in tail, remainder to the right beirs of A. in fee, and A. makes a 
ſeoffment in ſee to B. and his wife, and afterwards B. dies without if. 
ſue, and his wiſe enters, it is a forſeiture to C. ſo that he may enter; 
his ſeoffment by the entry of the wife after the huſband's death, is 


all one as if A, and B. had aliened to a ſtranger, whereby the Po 
r 


Þ 
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| der to C. would be diveſted. 41 E. 3.21. 41 Af. 2. adjudged. c, 
76. b. 3 Danv. Abr. 224. 10 Vin. 383. Roll. 2 85 N N 

A tenant for life, remainder for life, remaindet in tail, remainder 
to the right heirs of tenant for life in remainder for life, and afier. 
wards the two tenants ſor life join in a feoffment in fee by debt, it is 
forfeiture of both remainders for Hife; ſo that he in remainder in ti 
may enter for a ſorfeiture in the life of him in remainder for lifs 
Dy. 17. EL. 339. 44. per Cur. Co. PP b. Roll. Abr. 855. 3 Dany, , 
224. 10 Vin. 383. And, 45. pl 116. NV. Bendl. 222. pl. 253. 0 
Lit. 251. 6. 302. b. S. P. becauſe he in remainder for life is partie 
criminis. Leon, 262. S.P 2 And. 66. Cro. El. 243. 

If there be tenant ſor life, remainder for life, remainder in tail, n. 
mainder to the right heirs of him in remainder for life, and he in u. 
mainder for life who hath the fee expectant levies a fine come ceo, U. 
ö to another, it is a ſorſeiture of his remainder for life ; ſo that after 1h 
death of the tenant for life in poſſeſſion, he in remainder in tail my 
enter for the ſorfeiture, becauſe he is eſtopped by this fine come « 
to ſay, but that he paſſed a fee in poſſeſſion, without any fraction d 
eſtates ; for this is not like Bredon's caſe, for there the eſtate for lik 
and remainder in tail are immediate the one to the other, and no ric 
tion of the eſtate paſſed ; but this interpretation cannot be made in thi 
caſe to paſs only an eſtate in remainder tor life, and a remainder in ſe 
expectant on an eſtate-tail ; and ſo a fraction of eſtates, and not an er 
tire eſtate in poſſeſſion, according to the * of the fine. Tri 
1653. Garret and Blizard, adjudged on a ſpecial verdict. Intra 
Hil. 24 Car. B. R. Rot. 38 3. This caſe was adjudged after feverl 
arguments at the bar, and after jt was argued at the Bench by tle 
court, and adjudged per totam Curiam, prater Jermyn, who argu 
againſt the judgment. Noll. Abr. 855. 10 Vin. 383. Style 193, 1% 
8. C. adjudged. | TY 

Leſſee for life bargained and ſold the lands to V. R. and his hen; 
and afterwards he ſuffered a recovery to the uſe of the bargainor ;. 
judged that this is a forfeiture of the eſtate for life. Moor 271. 

And if tenant for life makes a bargain and ſale in fee, and aft 
wards ſuffer a common recovery, though it be afterwards reverſed i 
error, yet it is a forfeiture of the eſtate for life. Sid. 90. 


— 
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Thirdly, hat Perſons may commit ſuch Forfeiture, 


If a huſband and wife, tenants for life, make a ſeoffment, it is a fo 
ſeiture during the coverture. 54 E. 3. 21. 5. 18 E. 3. 39. Rl. # 
851. 3 Darv. Ar. 2:8. 

So it ſhall be a forfeiture during the coverture, where the huſus 
is ſciſed in the right of his wiſe, and the huſband and wife male! 

ſcoffment. Roil. Ar. Bgt. 3 Danv. Abr. 218. Co. Lit. 326. 4. 

So if huſband and wife are tenants for life, and the huſband al 
makes a ſeoffiment, it is a forfeiture during the coverture ; 29 U 
43 Af. 17. 45. Roll. Abr. 851 3 Darv. Abr. 213. 10/0 7 
Fitz. Cut in d 2. 6. Cr Lt. 326. a. for in ſubſtance this 152 
mien! of the huſband only, ; 

Bur in theſe cafes it ſhall not be any forfeiture againſt the wiſe ie 
the death of the huſband. 45 E. 3. 21.6. 29 Af. 43. 34 


2 


2 


591 


— 3 


of acquiring, &c. real Eſtates. 


8 Cr. 44. 5. Roll. Sr. 851. Danv. Abr. 218. 10 Vin. 372. Co. 
Lit. 233. b. 2 Roll. Abr. 796. pl. 11 1 

But if the huſband poſſeſſed of a term in right of his wife forfeits 
he term, it ſhall bind the wife, becauſe he might diſpoſe of the term 
at his pleaſure. 7 H. 6. 2. 5. Br. Forfeiture 69. 8. C. Danv, 703. 
G. 2.8. C. 9 H. 6. 52. Br. Forfeiture 76. S. C. Roll. Abr. 85 1, 852. 
„ Danv. Abr. 218. 10 Vin. 372. EE | 
It huſband and wife, leſſees for life, in the right of the wife acsept 
a fine come ceo, Ic. of a ſtranger, it ſhall not be any forfeiture againſt 
the wife aſter the death of the huſband, becauſe ſhe was not examined 
on that fine. Dy. 3. 4 Mo. 148, 89. 3 Danv. Abr. 218. 10 Vin, 
372. Roll. Abr. 852. 5 Ig 

If an infant being a leſſee for life makes a feoffment in fee, and the 
leffor enters for the forfeiture, as he may; this will not bar the in- 
fant but that he may enter. Co. Lit. 44. 5. 

If the huſband, after iſſue, make a feoffment in fee of the wife's 
land of inheritance, and the wife dies, the feoffee ſhall hold it during 
the life of the huſband againſt the heir of the wife; for it was no ſor- 
ſeiture, the eſtate of the huſband being only a tenancy by the courteſy - 
;nitiate, and not conſummate, Co. Lit. 30.4. | 


Fourthly, By what Alienation, &c. ſuch Forfeiture may be 


made. 


If leſſee for life (a) aliens in fee, it is a forfeiture. 40 E. 3. 5. Fitz. (a) By feoff- 
ſue 142. 8. C. 2 H. 4. 20. b, 3 Danv. Abr. 222. 10 Vin, 379. ment fine or 
l. Ar. 854. e 

So if he aliens for another's life, it is a forfeiture. 40 E. 3. 5. Fits. 151. a. b. 
[Jue. Go, Lit. 252. a, S. P. Roll. Abr. 854. 3 Danv. Abr. 222, 10 
in. 379. | 

If a leſſee for life of a rent grants it in fee, it is not a forfeiture ; for 
bing but his own eſtate paſſeth : 48 E. 3. 23. b. 3 Danv, Abr. 

212. 10 Vin. 379. Roll. Abr. 854. Becauſe it being only a thing 
which lies in grant, it cannot be forfeited by any grant or deed. Co. 

it. 541. 5. 2 Leon. 60, Otherwiſe if ſuch grant be by fine, though 
he eſtate be not thereby diveſted. Co. Lit. 252. b. Style. 192. 

So if reverſioner for life of land grants it in ha, it is not a torfeiture, 

8 137. 48 E. 3. 23. 6. 3 Danv. Abr. 222. 20 Vin. 380. Roll. Abr. 


4. . | 

if leſſee for life of an advowſon aliens in ſee, it is not a forfeiture, 
becauſe this thing lies only in grant, and the eſtate determines by the 
death of the leſſee. 17 E. 3. 19. b. admitted. Contra 43. E. 3, 25. b. 
18 F. 3. 16. 3 Danv. 223. 10 Vin. 380. Roll. Abr. 854. 

f leſſee for life of a manor to which an advowſon is appendant, 
aliens an acre with the advowſon in fee, it is a ſorſeiture of the advow- 
lon ; for the leſſor may enter and preſent to it aſter entry into the acre, 
if not before. 18 F. 3. 44. admitted by Iſſue. 3 Danv. Abr. 223. 10 
Vin. 380. Roll. Abr. 854. . 

So i he had aliened the whole manor with the advowſon, the leſſor 
might enter for a forfeiture, and ſhould have the advowſon, 19 H. 6. 
53 6. 3 Danv. Abr. 223. 10 Vin. 380. Ra. Abr. 854. bs 
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If leſſor diſſeiſes his leſſee for life, and leaſes to another for liv 

who leaſes to the firſt leſſee for life, it is not any forfeiture, for nothi 6 

paſſed by his leaſe, ſor the firſt leſſee is remitted, and ſo the livery wh 

and fo the ſecond lefſee hath a reverſion for life. 18 E. 3. 48, admit. 

ted, 3 Danv. Abr. 223. 10 Cin. 380. Roll. Ar. 854. 

If he in remainder for life enters and difſeiſes tenant for life, ang 
makes a rm IO in fee ; this is a forfeiture of his right of remainder. 
Co. Lit. 255. 6. | | 
If tenant for life or years, the reverfion or remainder being in the 
King, makes a feoffment in fee ; this is a forfeiture though the rever. 
| ſion or remainder be not diveſted out of the King; and the reaſon is in 
reſpect of the ſolemnity of the feoffment by livery. tending to the King, 
diſinheriſon. Co. Lit. 252. 6. So where there was tenant for life, re. 
mainder for life, remainder to the King, and the firſt tenant for li? 
made a feoffment. Co. 76 6. > | 
If there be tenant for life, remamder in tail. remainder in fee, and 
tenant for life and he in the firſt remainder in tail join in a fine ; this i 
no forfeiture, for the law (which abhors wrong) thall conſtrue this frþ 
to be the grant of him in remainder in tail, and after of the tenant for 
life. Co. 76. 2 And 66. pl. 38. Hob. 277. And wide Owen 130 
T. Raym. 142. 147. 

In teſpect of If leſſee tor life makes a feoffment in fee to huſband and wife in re- 

the perſon verſion, ſeiſed in right of the wife, it is a forfeiture to the wife; 39 ,. 

1 it 3. 29. b. per Thorpe and ſo the wife remitted. Contra 39 Aj. Il. 
3 Dunw. Abr. 225. 10 Vin, 386. Roll. Abr. 855. 

If huſband and wife, ſeiſed in right of the wife, for the life of the 
wiſe, leaſe by indenture to him in reverſion, who is within age, for the 
life of the . it is a forfeiture ; for the acceptance of the eſtar 

the infant ſhall not prejudice him. 29 Af. 64. Fitz. Ay. 292. 8 
3 225. 10 Vin, 387. Roll. Ys 39. | 4 I 

But if tenant for life and he in reverſion join in a fine, and it is u. 
ter reverſed for the ys. of the reverſioner, yet he ſhall not enter 
for the forfeiture ; becauſe he joined in the fine, and conſented tor 
Cro. Eliz. 124. 2 Leon. 198, | | 

But where tenant for life aliens or makes a ſeoffment to him in rever- 
ſi-n or remainder, it amounts to a furrender, and is no forfeiture. G 
Lit. 2 52, f. 995 ; 

If tenant ſor life enfeoffs him in remainder, for life; this is a ſurrey 
der, and no ſorfeiture. Co Lit. 42. a. Poph. 84. 8. P. 

If tenant for life leafes to him in reverſion or remainder in tail or ſet, 
for life of him in reverſion or remainder ; this is no forfeiture, bs 
cauſe he in reverſion, Ic. was party; it cannot be a-ſurrender, beca l 
his whole eſtate was not given. Co. Lit. 42. a. Sed wide 2 Roll. An : 


497- þl. 6. 8. ; 1 
If tenant for life leaſes for his own life to the leſſor, the remaind! 10 

to the leſſor and a ſtranger in fee ; this is a ſurrender of one moe, n, 
and a forſeiture as to the remainder to the ſtranger, the limitation a de 
the fee working the wrong, and when the leſſor enters, he ſhall ue orf 
benefit of it. C9. Lit 335. a. ly 


If there be tenant for life, remainder in tail, the reverſion in ſee, 'e 
and the tenant for liſe enfcoffs him in reverſion in ſee ; this is a forles- Gn: 
ture of his eſtate, and ſhall diveR the eſtate-tail. Co. 140. 14 


— r F 
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If there be tenant for life, remainder in tail to an infant, and th 

| levy a fine, and it is after reverſed as to the infant ; yet he ſhall not 
-nter for the forfeiture, becauſe he joined in the fine, and fo aſſented 
0 it. 2 Leon. 108. Cro. Elis. 124. : ; 

Teſtator being ſeiſed in fee, deviſed his lands to his youngeſt 
4zy7hter in tail, * emainder to his eldeſt daughter in tail with divers 
remainders over; proviſo, that if either of them willingly agreed ts 
40 any act, whereby the lands ſhould not come to them in remainder, 
that * the eſtate limited to them ſhould ceaſe, 3c. The youngeſt 
1:ychter married, and then ſhe and her huſband ſuffered a regove 
2 and their heirs. Adjudged, that this being incident to an eſ- 
ate-tail, could not be barred by any limitation or condition, and there- 
ore her ſuffering a recovery, was no forfeiture of her eſtate. 10 C. 35. 


„ 98 07 


> | 
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ifthly, In what Caſes ſuch Forfeitures may be diſpenſed 


with. 


It ſeems tenant in tail in remainder or reverſion cannot diſpenſe with Who in re- 
forfeiture of the leſſee by alienation, 3 Dany. Abr. 226. 10 Vin. ſpe of the 
$7. Roll. Abr 85 5. Iv ron 

If there be a tenant for life, the remainder in tail, and he in remain- chisuith 
r releaſes in ſee to the leſſee, and aſter he aliens in fee, it ſeems that x 
e in remainder cannot enter for the forfeiture againſt his releaſe; 

t aſter his death his iſſue may enter for the forfeiture, for now the re- 

aſe is void. 43 AJ. 45 adjudged. 3 Danv. Abr. 226. 10 /in, 387: 

ll. Abr. 855, 856. | 8 

'f renant for life levies a fine, by which he forfeits his eſtate; yet What a& 
the reverſioner joins with him in the declaration of the uſes, this is ſhall be a 
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of it. 


5. 307. 

T huſband and wife, ſeiſed in right of the wife, for the life of the 
ie, leaſe by indenture to him in reverſion for the life of the huſband, 
1s not any forfeiture ; for he hath diſpenſed with it by the accep- 
nce of the eſtate, 29 /. 64. per Curiam; and the reverſion is not 


ſcontinued. Fitz. Af. 292. S. C. 3 Danv. Abr. 226. 10 Vin, 387, 
ll. Ar. 856. ; F 


re 
i Sixthly, What /hall excuſe ſuch forfeitures, 

be- 

7 If huſband and wife are ſeiſed for life, the remainder to B. their 


and heir apparent in tail, the remainder to the right heirs of B. 
N the huſband makes a feoffment in fee to C. with general warranty 
net | dies, and afterwards the wife enters, and ſhe and B. (neither k 
n, by any thing appearing, having knowledge of this warranty def- 
ded on B. or of the feoffment) join in a ſeoffment in fee to D. it is 
orſeiture of the wife's eſtate for life, ſo that C. may enter immedi- 
, for this forfeiture ; for the eſtate; in remainder in tail and ſee 
'ed to . were bound by the collateral warranty, fo that the feoff- 
it Was made by the leſſee and another who had nothing in the rever- 

; and although the eſtate of B. was only bound by a 9 | 

| wic 


eſtate max 


diſpenſation with a forfeirure. Sy!. 464. per Chun C. J. but vide 3 Ae 
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Of the different Means "— 


On whom 
made. 


which doth not deſtroy the right, and although the wiſe had _—_ 


| (admitting it to be law); guere, whether ſhe be not tenant apres of. 


notice of it, yet foraſmuch as nobody is obliged to give notice t 
the wiſe ought to take notice of it at her peri] and therefore, inaſmuch 
as the joined with B in a conveyance which was voluntary, and did In 
grant her eſtate by herſelf, the not having notice of the bar of the eſtate 
of B. ſhould not excuſe the forieiture. Roll. Abr. £46. Cro, Car. 391 
393. 3 Danv. abr. 226, 227, 10 Vin. 388. 2 


Seven thl y, What AA fhall purge ſuch Refa. 


If leſſee for life makes a feoffment on condition, and enters for i 
broke; yet the ſorſeitures by the alienation remains, and the leſſor 
may enter. 39 Af 15. Fitz. Entry Congeable 47. 43 Aj. 47. G. 
Lit. 202. b. and vide And. 352. 3 Danv. Abr. 227. 10 Vin. 33g 
Roll. Ar. 856. N 

If a gift be to two, and to the heirs of the body of one by her huf. 
band begotten, and ſhe who hath but for liſe aliens her part in fee; 
and the other enters for a forfeiture, and afterwards the Lutband di 
without iſſue, whereby her eſtate is determined as to that moiety, 


b:litie of that moiety ; yet it ſhall not diyeſt the title executed by the 
entry for the forfeiture. 45 Af. 7. 3 Danv. Abr. 227. 10Vin, 300. 
Roll. Ar. 857. 

If A. being tenant for life, leaſes to B for his life, and B. dies, and 
A. re- enters, yet the forſeiture remaineth. Co. Lit. 252, 2. 

A deviſe by the wife of lands to her executors, to pay five hundteil 
pounds out of them to her ſon, provided that if his father did not give 
a ſufficient releaſe to the executors of all the goods and chattels remain. 
ing in ſuch a houſe, then the deviſe of this five hundred pounds ſhould 
be void, and it ſhould go to the executors ; the teſtatrix died, and i 
releaſe was tendered to the father, who refuſed to execute it ; then the 
ſon exhibited a bill againſt the father and the executors for the five hu- 
dred pounds, and to compel the father to releaſe. Decreed, that the 
money be paid to the fon, though the executors in their anſwer infited 
to have it as forfeited to them, upon the reſuſal of the father to execute 
the releaſe : and the Lord Chancellor ſaid, it was a ſtanding rule in 
equity, That a forfeiture ſhouid not bind where the thing might be done of 
terwards, or a compenſation made for it, unleſs where there is a devif 


over ts another perſon upon the forfeiture of the fit. 2 Vent. 352. 


Eighthly, Of Entry for a forfeiture: 


If leſſee for life aliens for life, the remainder over, and remainder 
enters after the death of the leſſee, the firſt leſſor may enter on bin 
ſor the forfeiture ; for by agreement to the remainder he agreed !9 
the whole, and ſo a party. 50 E 3. 21. 6. (Fitz, Entry Cangeadle 5 
Br. Entry Congeable 17. 43 A. 17. 45. Roll. Abr. 857. 10 / 
391. | 

, The 


* * 
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he leſſor may enter on the alienee of his leſſee, or any who is par- 
ty to the forfeiture. 50 E. 3. 21. 6. (Br. Entry Congeable 17.) 43 
AJ. 24 25 ,. 11. Roll. Abr. 857. 10 Vin. 391. wt: 

So he may enter on the alienee of the alienee, or any that hath the 
land, although he be not party to the forfeiture. Contra 50 E. z. 22. 
(Br. Entry Congeable 17.) Dubitatur 25 J. 11. Roll. Aer. 857. 10 


1. 391. 3 
1 Je for life gives in tail, the remainder in fee to another, and 
afterwards he in remainder dies, and afterwards the donee dies, with- 
our ilſue, the leſſor may enter on the heir of him in remainder ; for by 
his entry he agrees to the diſinheritance made by the alienation. Contra 
43 Af. 17. per Finchden. Roll. Abr. 857. 10 Vin. 391, 

If tenant for life gives it in tail, and the donee dies, the leſſor may 
enter on the donee for the forfeiture. Contra 43 A. 45. per Finchden, 
Roll. Abr. 857. 10 Vin. 391. . | 

Feoffment in fee, upon condition that the feoffee ſhould regrant the 
lands to the feoffor and his wife in tail, remainder to his own Tight heirs, 
which was done accordingly ; the huſband and wife had «ac a lon, 
and then the huſband died; the ſon, who was the ifſue in tail, levied 
a fine in the lifetime of his mother, who was tenant in tail, and this 
was to Sir G. B. and his heirs, the mother afterwards made a leaſe for 
three lives, without reſerving any rent, and therefore not warranted 
by the ſtatute 32 H. 8. 11. H. 7. and ſo a forfeiture of her eſtate ; and 
that Sir G. B. the conuſee might enter for the forfeiture, becauſe the 
eſtate · ail was barred by the fine levied by the iſſue in tail, and the re- 
Vainder in fee paſſed by it to the conuſee, ſo as he had the remainder 
in him at that very time when the diſcontinuance was made by the te- 
rant in tail, in making a leaſe for lives not warranted by the ſtatute, 
becauſe no rent was reſerved, and then he is within the very words and 
ntent of the ſtatute to enter for a forfeiture. 3 Ce. 50. Cre. Elis. 

613. Mor 455. & wide Dy. 148. Ee | 

If leſſee for life aliens in fee, and dies, he in remainder or reverſion At what 
ay enter after the death of the leſſee. Contra 18 E. 3. 35. 17 AY}. time. 
57. Curia. Roll. Abr. 857. 10 Vin. 392. . 

[f tenant for life of an advowſon in groſs levies a fine come ceo, &c. 
it, and before any claim made by him in reverſion, the church be- 
pmes void; afterwards he in — ſhall not have advantage of the 
orſeiture as to the preſent preſentation, becauſe before election made 
bim in reverſion, the eſtate of the leſſee was not defeated nor deſtroy- 

d. which election ought to be by claim ; and then it was a chattel veſt- 

in the leſſee before the election made by him jn reverſion, Which 

annot be defeated afterwards by the preſentation of him in reverſion. 

uw! Ar. 857. 10 Vin. 3942. Fon. 389. 391. 2 Rull. Mr. 352. | | 

If 4. being tenant for life, leaſes to B. for his life, and B. dies, and | 
e yet the forfeiture remains, and the firſt leſſor may enter. | fk 
. Lit. 252. 4. | 
lf tenant for life ſuffers a common recovery, and execution is there- 
pon had; yet he in remainder may enter; tor being a forfeiture, the 
ung execution will not prevent him, though it appeared the recovery 
= \utfered before the ſtatute of 14 Fliz. 1 Co. 14, 15. 2 Leon. 60, 

„ 4 Leon, 123, Cc. Moor 271, pl, 423. S. C. in which it was ad- 
ized a forfeiture, but nothing ſaid as to the entry aſter execution 
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reverſion may receive any prejudice: now by levying this fine, the fe 


ſore he in reverſion may take advantage of it, and enter upon the diſſes 


upon the recovery. And. 227. pl. 24 3- But a writ of error w bande 
— 2 and — parties agreed, though the Chief Juſtice of 2 7 
was of opinion the judgment was good; but the reporter ſeems to be 
of another opinion, EN | i 
If tenant for liſe bargains and ſells in ſee, and then ſufters a recove 
in which he comes in as a vouchee, and after reverſes this recovers. 
yet this is a forfSiture, Sid. 9o. But there is a Nota by the reporter 
that Si. K. T. (who was in remainder) entered before the recovery wa, 
reverſed. 


fetture 


Ninthly, What Perſon ſhall take Advantage of a Hr. 


Tenant for life made a leaſe for years, and afterwards granted the 
lands to T. S. Habendum aſter the determination of the leaſe tor years to 
him during the liſe of the leſſor; afterwards the leſſee for years was 
turned cut, ard the tenant for life was diſſeiſed of his freehold, and 
being ſo diſſeiſed, levied a fine, c. to the diſſeiſor, and thereupon he 
in reverſion in fee entered for a forfeiture ; it was inſiſted, that this ws, 
no forfeiture, becauſe at the time of the fine levied the cagnizor had 
nothing in the land, and by conſequence he who had nothing couldndt 
forfeit : but adjudged, that it was a forfeiture ; for every particular te- 
nant ought to maintain his own eſtate, and in doing that he maintain 
the eſtate of him in reverſion, out of which the particular eſtate i 
drawn, and for that reaſon he ought not to do any act by which hein 


nant for life did not maintain, but deſtroyed his own eſtate ; and ther- 


ſor, who was the cogniſee, and had the land by tort during the 
life of the tenant for liſe. 2 And. 29. | 

If there be leſſee ſor life, remainder in tail, remainder in fee to the 
Jeſſee, and the leſſee infeoffs the firſt remainder, if he afterwards di 
without iſſue, the ſecond remainder may enter for a forfeiture; for the 
ſeoffment diveſted his eſtate, and the other could not diſpenſe with tix 
forſeiture as to him. 41 Af. 2. Contra 41 E. 3.21. in Fitz, Coneratt 
25. 34 Bro Entry Congeable, the remainder in tail, and his wiſe veity 
enfeoffed, who ſurvived her huſband. Roll. Alr. 857. 10 Vr. 393 

If there be tenant for life, remainder in tail, reverſion in ſee, an 
the leſſee enſeoffs the reverſioner, remainder in tail may enter for a for 
feiture. Co. 140. Roll. Abr. 857. : 

If leſſee for life, remainder in tail, remainder to the right heirs 
the leſſee, makes a feoffment, remainder in tail may enter. 244. 
50 E. 3. 3. 6. 45 Af. 7. Roll. Abr. 857. 10 Jin. 393, | 

If there be tenant ſor life, the remainder in tail, and he in rem! 
der leaſes in ſee to the leſſee, and afterwards the leſſee aliens in fee, 7 
aſterwards he in remainder dies, his iſſue may enter ſor a forfeiture," 
his eſtate was not amended by the releaſe, (and although his fake 
could not take advantage of jt ſor his releaſe, yet he is now gn 


43 Af. 45. Kall. Abr. 857, 858. 10 Vin. 393. 
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If lefſee for life aliens, he in remainder in fee may enter. 17 J. 27. 
18 F. 3. 35- Rell. Abr. 858. 10 Vin. 394. 4 | 

If there be leſſee for life, the remainder in tail, and the leſſee aliens, 
the remainder may enter for it 2 H. 4. 20. b. 43 Af. 45. 45 Af. 
I 
he ſame law of a reverſion in tail. 3 H. 4. 10. Roll. Ar. 858. 


10 Un. 394. 


If there be tenant for life, remainder for life, . in fee, and 
the leſſee aliens in fee, the remainder for life may enter for the forfei- 
ture. 80 E. 3. 4. Roll. Abr. 858. 10 Vin. 394. 


And in that enſe, if the remainder for life does not enter, the re- 
mainder in fee may enter to the uſe of remainder for liſe, to defeat the 


lienation, 50 E. 3. 4. Roll. Abr. 858. : 10 Vin. 394. 
If there be tenant for life, remainder in tail, the remainder in fee, 
1d tenant ſor liſe makes a feoffment, and afterwards he in remainder 


n tail dies, his iſſue may enter for the forfeiture. 43 A. 45. Roll. Abr. 


8. 10 Vin. 394. . 5 5 

go if after the alienation he in remainder in tail dies without iſſue, 
e in remainder in fee may enter for the forfeiture, for his remainder 
25 diveſted by the alienation. 43 Af. 45. Rell. Abr. 858. 10 Vin. 


$04. 
% if there be tenant for years, remainder for life, remainder in fee, 
nd tenant for years aliens in fee, and then tenant for life in remainder 
19, he in remainder in fee may enter. Moor 8. pl. 64. | 
If a gift be to two, and to the heirs of one; if he who hath but ſor 
ſe aliens in fee, the other who hath the fee may enter ſor the forfei- 
re. 45 A,. 7. Roll. Ar. 858. 10 Vin. 394. 35 
If the lord of a copyholder for life leaſes for years, to commence at 
e end, forſeirure or ſurrender of the tenant for life, and afterwards 
e tenant for life commits a forfeiture by making a feoffment ; if the 
rd will not enter for the forfeiture, yet the leſſee for years may, 
Jr. 158. 10 Vin. 39. | 
If a gift be to a feme-covert and J. S. and to the heirs of the ſeme 
ber huſband begotten, and afterwards the huſband dies without iſſue. 
d afterwards J. S. aliens his part in fee, the wiſe ſhall not enter into 
for a forfeiture ; for by the death of her huſband without iſſue, ſhe 
zt to be tenant apres poſſibilitie of the remainder ; but becauſe ſhe 
ts ſeiſed of it per mie & per tout for her life before, that eſtate va- 
ſhed, and ſhe had not any eſtate in remainder at the time of the for- 
pure. 47 AJ. 7. Roll, Mr. 858. 10 Vin. 394. 
If leſſee for life aliens in fee, and afterwafds — in reverſion dies, his 


ny enter for this forfeiture. 27 A. 32. 41 E. 3. 21.6, (Br. 


ry Congeable 8. Fitz. Entry Congeable 34) 50 E. 3. 21. (Fs, 
'r Congeable 36. Br. Entry Congeable 17. Br. Donne 7) Roll. Abr. 
o Vin. Vin. k 
|! tevant for liſe, being diſſeiſed, levies a fine to the diſſeiſor, or to 
ranger, he in reverſion or remainder (though he had but a right at 
une of the ſorſeiture) may preſently enter upon the diſſeiſor. Co. 
. ap; Co. 55. 2 And. 29. l. 19. Moor 423. pl. 591. Coo. 
400. 5 
Tenant for life in remainder may enter for the forfeiture of the firſt 
pant for liſe, or if he makes continual claim, though the alienee dies 
Il 2 ſeiſed 
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Wh 
be, 4 — 27 therefore it will be proper to ſhew who may be a bankrupt, what 10 


acts make a make a bankrupt, and how lands and tenements may be forfeited o 
bankrupt. IT 


3. How and by what relief and remedy is provided, vis. by force d 


ſeiſed, he may enter; and if he dies before, then he in remainder x 
fee may egter in reſpe of the privity of eſtate, Co. Lit, 252, 4 
Leon. 61. 1 | 


By Bankruptcy. 


Lands and tenements may be forfeited or loſt by bankruptey; wy 


loſt by bankruptcy. 


Firſt, io may be a Bankrupt, and what As make a Bas. 
- rupt. 


A bankrupt (derived from banque, a table, and route, the ſign of th 
table that was fixed in the earth) is he or ſhe that has gotten ole 
mens goods in his or her hands, and hides, in order to deceive hug 
her creditors; 4 Inf, 277. but is more particularly deſcribed by 
tollowing ſtatutes : 

By ſtatute 13 Eliz. c. 7. if any perſon who has uſed the traded 
merchandize, and ſought bis living by buying and ſelling in groß « 
by retail, or ſhall uſe the trade of a ſcrivener, receiving other a 
money, and doth depart the realm, or begins to _ his or her bock 
or otherwiſe abſent himſelf or herſelf, or ſuffers himſelf or herlf 
willingly to be arreſted, outlawed or impriſoned, without juſt or ls 
ful cauſe, Ec. to the intent to defraud creditors, ſhall be deem! 
bankrupt. | 

In Smith & a againſt Mills, 2 Rep. 25. the court conſidered the 
ral parts and branches of the ſaid ſtatute thus: 1. The act deſerts 
banks, and whom he defrauds, wiz. the creditors. 2. To wi 
the creditors ſhould complain for relief, vis. to the Lord Chancel 


commiſſion under the Great Seal, c. 4. The authority of thean 
miſſioners, dig. to ſell, c. that is to ſay, to every one of the cr 
tors a portion, rate and rate alike, according to the Sony of bs 
their debt So that the intent of the makers of the ſaid act 

in plain words was to relieve the creditors of the bankrupt equal'),1 
that there ſhould be an equal and rateable proportion obſerved un 
diſtribution of the barkrupt's goods bk the creditors, havin!" 
gard to the quantity of their ſeveral debts, ſo that one ſhould no 
vent the other, but all ſhould be in quale jure. 

And the ſtatute 1 Fac. 1. c. 15. is to the ſame effet as the 130.c 
And adds moreover, That if any perſon that has uſed the tra e of it 
chandiſe, c. ſhall willingly and fraudulently procure him or bert 
to be arreſted, or his or her goods to be attached or ſequeſtered, 
does depart from his or her dwelling-houſe, or makes or cauſes v 
made any fraudulent grant or conveyance of his lands, tener 
= or chattels, to the intent to defraud his or her creditors, 9 
nz arreſted ſor debt, ſhall lie in priſon ſix months or more up 
arreſt, ſhall be adjudged a bankrupt, 
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Tad the ſtatute 21 Fac. 1. c. 19. adds further, That if perſons uſing 
F — of merchandize, c. (as before) and ſcriveners, who ſhall 


ege of parliament), [See 7 Ann c. 12.] or ſhall by petition or bill en- 
1-xvour to compel their creditors to take leſs than their due debts, or 
o gain time for the payment thereof ; or being arreſted for debr, 
all, after the arreſt, lie in yn two months, or more; or bein 
"reſted for a juſt debt of one hundred pounds, or more, ſhall eſcape 
ut of priſon, ſhall be hade a bankrupt [See ſtatute 10 Ann. c. 
5. whereby the clauſe o being indebted in a hundred pounds, and 
not paying or compounding for the ſame within ſix months after the 


after an original writ ſued out, and notice given: or procuring his 
or her enlargement, by putting in common or hired bail, ſhall be 
ad,udged a bankrupt from the time of his or her ſaid firſt arreſt is 
repealed ;” and the act of 21 Fac. 1. g. 19. and all other acts, ſo 
r forth as they relate to the ſaid deſcriptions of a bankrupt are made 
A fngle act is enough to make a bankrupt. 
In hort, every perſon, a ſubje& born, or ſtranger, alien or deniz- 
; who ſhall uſe the trade of merchandize by way of bargaining ; 
change, bartery, chevizance, or otherwiſe, in groſs or by retail, or 
king his living by buying and alliag, or that ſhall uſe the trade or 
ofeſſion of a ſcrivener, and that ſhall commit an act of bankruptcy, 
all be a bankrupt. | 

By ſtatute 14 Car. c. 24. it ſeems that noblemen, gentlemen, and 


a company, or the Royal Fiſhery, may be bankrupts. 

A nobleman having the ſole importing of cards or glaſſes may be a 
krupt. Stone's Reading on Stat. Bank. 166. | 

do may a member of parliament. Davis, p. 6, 7. 

do may private gentlemen, who inveſt their, money in trade to make 
ener intereſt, thongh they have never been bred up to trade, nor 
not act in perſon, nor anywiſe appear in trade. a 

do may lawyers and phyſicians, if they trade or merchandize. 

do may innkeepers or innholders, dealers and chapmen. 

do may a ſerivener. 


5. But not thoſe contracted afterwards. Comb. 463. 
whilſt a trader owes one hundred pounds to B. and leaves off his 
le, and after that borrows another hundred pounds of B. and after- 


hundred pounds ſhall be applied to the firſt debt, and he ſhall not 
Þ bankrupt for that which remains. Comb. 46 
in trade gets in debt, leaves off his trade, and lives in the coun- 
upon his land, he may be a bankrupt for ſuch debt. Palm 325. 
\nd if a man fora certain time deals in trade, and afterwards leaves 
trade and ſtock in the hands of another, and has part of the profit, 
ſuffers part of the loſs; if after ſuch deſertion he becomes in 
be may be a bankrupt. Palm. 325. DIES EY 
| ] 3 B, who 


ther by themſelves or others obtain any protection (except by privi- 


ſame mall grow due, and the debtor arreſted, or within fix months - 


ſons of quality, if they be not adventyrers in the Eaſt India or Gui- 


Fds pays one of the hundred pounds, not mentioning which, the 


\nd a trader leaving off, or who has left off trade, may be a bank - perſon whe 
r for his debts contracted when a trader, Comb. 463. Palm. 325. — 9 oft 


— 
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B. wo had been a merchant, and had left off trade, fold Cuch 


merchandizes as were only the effects of his former trade, and which 
he could not immediately put off on ceafing to trade. Per Cur, E. ,, 
C. 2. 8 &. This cou:d not make him a trader; for the ſtatule er 
tends only to thoſe who live by buying and ſelling. But in A. 23 C 
2. B. N. it came on again; when it was proved that B. was a Turks 
merchant, and traded in 1656 ; but it was not proved that he imo. 
ed or exported any thing after, but that having the ſtock of his forne 
trade on his hands to a great value, on the loan and credit whereof x 
obtained divers large ſums of money; and now per Cur, this bring 
him within the ſtatute of ſuch debts as he contracted after 1655, & 
therwiſe the miſchief- would be great; becauſe men cannot take noi 
when another withdraws his trade, or when he commands factor b. 
yond fea to deal no further with him; but perſons ſeeing great qu 
tities of goods in his hands are apt to truſt him; and therefore inf 
they ſhould be relieved by the ſtatute. Vent. 29. Sed 9. wide arts 

If a merchant buys beyond ſea and ſells here, or buys here and f 
beyond ſea, it is trading, and he may be a bankrupt. T. Fong 141 

Even if he be a ſub ect or alien reſident beyond ſea ; for by way 
thither and back, he gains a credit here. Sal. 109. 

If a trader be ſecurity ſor any perſon, he may be a bankrupt, Ii 
325. Stone's Reading 183. 

Bankers, brokers and factors, may be bankrupts, Stat. 5 Ge. 1. 

o. | | 
: A ſeme- covert ſole trader, by the cuſtom of London, mar tt 
bankrupt. ' 

But no adventurer in the Eaſt-India or Guinea Companies, or 
Royal Fiſhing Trade, to be a bankrupt, unleſs he trades, trafic 
merchandizes, in another way or manner. Sat. 14. C. 2. c, 24 

Nor an innkeeper. Show 96. 268. Comb. 181. 3 Lev. 309 
he doth not properly ſell what he buys, but utters it at ſuch rei 
ble rates as he thinks fit, with reſpect to attendance of ſervants 
3 Cro. 549, 550. Danv Abr. 686, 687. 7 Vin. 59, 60. 

Nor though he has a ſhare in a ſhip Holl's Rep. gz. | 

But if they deal, as in buying wine, malt, Fc. and ſelling ! 
gentlemen in the country, there are ſrequent inſtances of their i 
bankrupts, under the titles, innholder, dealer, and chapman | 

A pawnbroker (if he does not otherwiſe deal) may not be 2M 
rupt) ; for he does not buy or fell for himſelf, and is only a conn 
lender of money at intereſt, and the pledges which he ſells, art 
the benefit of the borrower. But if he otherwiſe trades, he my 
a bankrupt, in which caſe he is uſually ſtiled pawnbroker, dealer 
chapman. Davis 24. | 

A taylor who only makes clothes is not liable to be a bankrup! 
cauſe he only works for hire; but where he buys and ſells them 
terials, £9c. as the taylors in London, Ec. do, he is liable, . 
name of taylor and chapman. 

By the ſtatute 5 A c. 7. members of the bank of England 
not be adjudged liable to the ſtatutes of bankrupts. 
By ſtatute 9 Ann. c. 21 and 3 Geo. 1. c. 2. members of the d 
Sea Con pay ſhall not be liable to the ſtatutes of bankrupts. 


of acquiring, &c. real Eſtates. Ws 


57 ſtatute 5 Geo. 2. c. 30. no farmer, grazier, or drover of cattle, 

or receiver-general of taxes granted by parliament, ſhall be deemed a 
krupt. | . 

* yk 6 Geo, 1. c. 4. no perſon concerned about circulating Ex- 

chequer tills ſhall be liable to the ſtatutes of bankruptcy. 


make a beakroge, nor is it buying only, or ſelling only, but buying 
and ſelling. Wood's Infl. B. 2.c. 4. | | 

Not one ſingle act of buying and ſelling, but where one gets his 
livelihood by it. id. SS 


wares, and convert them into ſaleable commodiries, and to get their 
livelihood by buying and ſelling, 30x" bankrupts within the ſtatutes; 
as ſhoemaker, lock{mith, clothier, c. 4 Cro, 31. | 

Vide Green's Spirit of Bankrupt Laws. 


Secondly, How Lands, Tenements and Hereditaments may 
be forfeited and laſt by Bankruptcy. 


A commiſſion of bankruptcy iſſues under the Great Seal, upon a 
petition 10 the Lord Cha &c. by a creditor whoſe debts amount 
to the ſum of one hundred pounds at leaſt, or by two creditors whoſe 
debts amount to one hundred and fiſty pounds, or upwards, or by 


or upwards, againſt any perſon or perſons being bankrupts, of which 
an aſſidavit mult be made, and a bond muſt be given to the Lord 
Chancellor in the penalty of two hundred pounds, conditioned for the 
proving his debts, Ic. Aſter the perſon is declared a bankrupy, c. 
and is ſummoned to appear at the meeting aſſigned by the commiſſion- 
ers, and the bankrupt's trade, acts of bankruptcy, and his eflate and 
dts are diſcovered by the examination of the bankrupt himſelf, his 
* wife, and other witneſſes ; and the creditors are ſworn to the value 
of their debt, Ec, according to the ſtatute 13 Eliz. c. 7. 1 Fac. 1. c. 


all things is to be made to the Lord Chancellor, &c, Then by virtue 
of one or more of thoſe ſtatutes, the commiſſioners may ſell all the 
bankrupt's lands, c. in his own poſſeſſion at the time of his becoming 
bankrupt, whether in ſee-ſimple, fee-tail, ſor life or years, freehold 
or copyhold, towards payment of his debts, _ 

By ſtatute 13 El. c. 7. it is enacted, That the Commiſſioners ſhall 
have full power, at their diſcretion, to order and direct as to the bank- 
rupt's lands, tenements, hereditaments, as well freehold as copyhold, 
or cuſtomary, which he or ſhe had in his or her own right before he 
or ſhe became bankrupt ; and alſo with all ſuch lands, tenements and 
bereditaments, as ſuch perſon had purchaſed or maintained, for money 


IS 


the aki of bankruptcy, 


le is not buying or ſelling of land, but of perſonal things, that may 


Such as live on their manual labour only, as huſbandmen, labourers, 
handicraftmen, are not traders within the ſtatute : but ſuch as buy 


three or more creditors whoſe debts amount to two hundred pounds, 


15. 21 Jac. 1. c. 29. but more particularly according to the ſtatute 
5 Geo 2. c. 30. by which a certificate of the bankrupt's conformity in 


Note, The wife is only to be examined as to the eſtate and effects, and not as to 


or 


How lands, 

&c. may be 
forfeited by 
bankruptcy. 


Sale of benk- 
rupt's lands, 
&c, f 


% 
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children, and ſuch perſon and perſons as by ſach-joint purchaſe wih 


Copy hold 
Eſtates. 


Commiſi- 
oner> to ac- 
cc. unt to the 


bar:&krupt 


Salz of 
gods, chat- 
tels, vebts, 
Ac. 


or other en joined with his wite, child or children, to the 
only uſe of the bankrupt, or of or for ſuch uſe, intereſt, right or title, 
a; ſuch bankrupt then ſhall have in the ſame which he or the mz 
lawſully part with, or with any perſon or perſons of iruſt, to any fe. 
cret ny of ſuch bankrupt, and alſo with his or her money, 

chattels, wares, merchandizes and debts, whereſoever they may be 
found or known, and cauſe the ſaid lands, tenements, ſees, annuities, 
offices, goods, chattels, wares, merchandizes and debts, to be ſearch. 
ed, viewed, rented and appraiſed to the beſt value; and by deed in. 
dented, i led in one of the King's courts of record, to make ſale al 
the ſaid lands, tenements and hereditaments, and of all deeds, vrt. 
ings and evidences, touching only the ſame belonging to ſuch bank. 
rupt; and alfo of all fees, annuities, offices, goods and chattels, vr 
otherwiſe, to order the ſame for true ſatisfaction and payment of the 
creditors, in proportion to their debts ; and every direction, order, 
bargain, ſale, and other things done by the commiſſioners, ſhall be 
good and effectual in law againſt the ſaid bankrupt, his wife, beirs and 


the bankrupt have or ſhall have any eſtate or intereſt in the premiſe, 
and againſt all other perſon and perſons claiming by, from or under 
ſuch bankrupt, by any act or acts had, made or done after ſuch per. 
ſon becomes bankrupt ; and alſo againft the lords of the manors where- 
of the ſaid copyhold or cuſtomary lands be held, their heirs, ſucceſſor; 
and aſſigns, and every of them. 

Provided, that all and every perſon and perſons to whom any ſuch 
ſale of copvhold or cuſtomary lands or tenements ſhall be made, ſhi! 
before any ſuch time as they, or any of them, ſhall enter or tabe a 

rofit of the ſame lands or tenements, agree and compound with the 
3 of the manors of whom the ſame ſhall be holden, for ſuch fire; 
or incomes as heretofore has been moſt uſual and accuſtomed to be 
yielded or paid therefore: and that upon every ſuch agreement or 
compoſition, the ſaid lords for the time being, at the next court io be 
held at or for the ſaid manors, ſhall not only grant unto the ſaid ver- 
dee or vendees, upon requeſt, the ſame copy old or cuſtomary lands 
or tenements, by copy of court-roll of the ſame manors, for ſuch eſte 
or intereſt as to them ſhall be ſold, and reſerving the ancient rents 
zuſtoms and ſervices ; but alſo in the ſame court admit them tenant 
of the ſame copy or cuſtomary lands, as other copyholders of the {anc 
mavors have been wont to be admitted, and to receive their fealty ac- 
cordinglv. 

Provided always, that the commiſſioners ſhall on lawful requeſt e 
the bankrupt, not only make a true declaration to the ſame bank 
of the employing and beſtowing of his ſaid lands, tenements, oer 
{ces, goods, chattels and debts, ſo paid and ſatisfied to his faid eredi- 
tors, but alſo make payment of the overplus of the ſame (if any ſuch 
3 be) to the ſaid bankrupt, his executors, adminiſtrators or 4 
Zus. 
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And it is further enacted. That if after any act of bankruptcy, and b 
complaint thereof made to the commiſſioners by any party aggrien te 
concerning the premiſes. knowing, ſuppoſing or ſuſpecting ary of N a 


n0d:, chattels, wares, merchandizes or debts of ſuch bankrupt to 


in cuſtody, uſe, occupying, keeping or poſſeſſion of an perſon my 


of acquiring, &c. real Eftates. 


= 3 to the ſaid commiſſioners, or the major part of 


hen they may call before them by proceſs c. eveiy perſon or 
m_— 22 ful bected or ſuppoſed to have any ſuch goods, chat- 
wares, merchandizes or debts, in his or their cuſtody, ule, occu- 


tels, 


bankrupt, and upon their appearance to examine them, and 
—— them, — well by heir oaths as otherwiſe, by ſuch ways and 
means as the ſaid Commiſſioners, or the major part of them, ſhall think 
| meet, for or upon the ſpeciality, certainty, true declaration and know - 
ledge of all and A ſuch goods, chattels, wares, merchandizes 
and debts of any ſuch bankrupt, as be ſuppoſed or ſuſpected to be in 
his cuſtody, uſe, occupation or poſſeſſion, and all ſuch debts as by 
them, or any of them, ſhall be ſuppoſed or ſuſpected to be owing to 
any bankrupt : and if 0 ſuch perſon or perſons, upon ſuch examina- 
tion, do not diſcloſe, and plainly declare and ſhew the whole truth of 
ſuch things as he or they ſhall be examined of concerning the premiſes, 
to his knowledge, or to deny to ſwear, then ſuch perſon or perſons ſa 
denying to ſwear, or being examined, do not declare the plain and 
whole truth r the premiſes, upon due proof thereof beſore 
the major part of the ſaid Commiſſioners, by witneſs, examination or 
otherwiſe, ſhall loſe and forfeit double the value of all ſuch goods, &c. 
ſo concealed, and not wholly and plainly declared and ſhewed : which 
ſorſeiture ſhall be levied by the major part of the ſaid Commiſſioners, 
of the lands, tenements, 
perſon ſo denying to ſwear, or not diſcloſing the whole truth as afore- 
laid, by ſuch ways, Cc. as before appointed for the bankrupt ; and 
the ſame forfeiture or forfeitures to be diſtributed or employed to and 
for the ſatisſaction and payment of the debts of the ſaid creditor or 
creditors, in ſuch manner as the lands, fc. of bankrupts as afore- 
laid, | N | | 

And that if at any time before or after that any 2 an 
act of bankruptcy, any perſon or perſons do fraudulently by covin or 


goods, chattels, lands or tenements, by writing, truſt or otherwiſe, 
which were or ſhall be due, belonging or appertaining to any ſuch 
bankrupt, other than ſuch as he or they can and do prove to be due 
by right and conſcience in form aforeſaid, for money paid, wares de- 
luered, or other juſt conſideration or cauſe reaſonable, to the juſt 
value thereof, before the major part of the ſaid Commiſſioners, and 
the ſame to proceed (bona fide) without fraud or covin ; that then 
every ſuch perſon or perſons ſo craftily demanding, claiming, having, 


5 — or detaining any ſuch debt, ng. or other _ as aforeſaid, 
i. (hall forfeit and Joſe double as much as he or they ſhall ſo claim, de- 
h mand, detain or poſſeſs ; which ſaid forſeiture ſhall be levied, reco- 


rercd and employed as aforeſaid. 
Provided alſo, That if it happens the creditors of any ſuch bankru 


ad be ſatisfied and paid their debts and duties of or with the proper lands, 
ed tenements, goods, chattels and debts of the ſaid bankrupr, or if or 
he vith the ſame, and ſome part of the forfeitures of the double values 
be xorefaid, and that there ſhall remain an overplus of the ſaid forfei- 


tures, 


-rſon or perſons be indebted to any ſuch bankrupt, do 


tion, keeping or poſſeſſion, or ſuppoſed or ſuſpected to be indebted 


ereditaments, goods and chattels of ſuch 


colluſion, claim, demand, recover, poſſeſs or detain any debts, duties, 
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tures, then one moiety of the ſaid overplus ſhall be by the ſaid Con. 
miſſioners, within convenient time after the levying thereof, paid b 
the King, and the other moiety diſtributed amongſt the poor. 
Lands or Provided alv-ays, That if any perſon who ſhall be declared a ba. 
goods pur- rupt by this act, ſhall at any time after purchaſe lands, tenemen 
— _ hereditaments, free or copyhold, offices, fees, goods or chattels, fy! 
@ming to a deſcend, revert, or by any means come to any ſuch perſon, being: 
bankrupt af- bankrupt as aforeſaid, before ſuch time as their debts due to their c. 
ter bank= ditors ſhall be fully ſatisfied and paid, or otherwiſe agreed for, thy 
22 _ then the ſaid lands, c ſhall, by the major part of the ſaid Comm. 
— s ſioners, be bargained, ſold, extended, e and uſed for and u. 
wards the payment of the ſaid creditors, in the manner as the ode. 
lands, &c. of the bankrupt which he had when declared a bankry 
Provided that this act ſhall not extend to any lands, tenements« 
Lands con- hereditaments, free or copyhold, which any bankrupt ſhall afur 
veyed before Jong fide, and not to the uſe of the bankrupt himſelt only, or ah 
bankruptcy. hejrs; and that the parties to whoſe uſe ſuch aſſurance has or i}all k 
made, be not, at or before the making ſuch aſſurance, privy or cu 
ſenting to the fraudulent pu: poſe of any ſuch bankrupt to deceive li 
creditors. | » 
And by ftat. 1 Fac. 1. c. 15. it is enacted, That if any bankny 
Lands con - ſhall convey, or procure or cauſe to be conveyed to any of his ch. 
| veyedto dren. or any other perſon or perſons, any manors, lands, tenemen 
_ hereditaments, offices, ſees, annuities, Tor th goods, chattels, or tra 
ferred in fer of his debts in other men's names, except the ſame ſhall be p. 
other men's Chaſed, conveyed or transferred, for or upon marriage or any of 
names. or her children, both the parties married being of the years of conſe; 
or ſome valuable conſideration, the major part of the commiliym 
may bargain, ſell, grant, convey, demiſe, or otherwiſe diſpoſe ther. 
of, in as ample manner as if the ſaid bankrupt had been actually ſeit 
or poſſeſſed thereof, or the debts were in his own name, of the ir 
eſtate and intereſt, to his and their own uſe, at ſuch time as beg 
ſhe became barkrupt ; and that every ſuch grant, c. ſhall be zu 
and available, to al intents and purpoſes againſt the bankrup!, i 
heirs, executors, adminiſtrators andaſſigns, and ſuch children andperin 
as ſtall be ſubject to this ſtatute, and againſt ail other perſons clus 
ing under ſuch barkrupt, or ſuch other perſons ro whom ſuch cons: 
| ance ſhall be made by the ſaid bankrupt, or by his means or procuren's 
Of debts And for that the power and authority given to the commiſſionen® 
aue to bank» bank rupts. touching the debts due to the ſaid bankrupt, is not fo f 
rope. ard perfect, as that the ſull benefit thereof, in due courſe, might 
employed to the uſe of the ſaid creditors, as was intended: for rea 
dy thereof, it was further enaRed, That the commiſſioners, ot ® 
greater part of them, may grant and aſſign, or otherwile order 0 ® 
poſe all or any of the debts due or to be due to and for the bene®! 
the ſaid bankrupt, by what perſon or perſons ſoever, or in what , 
ner and form ſoever, to the uſe of the creditors of the bankrupt ; ® 
that the ſame grant, aſſignment or diſpoſition of the ſaid debts a5 9”, 
ſaid, to be made by the ſaid commiſſioners, or the greater pas 
them, ſhall ſo veſt the property, right and intereſt of the ſaid 0 
and debts, in the perſon or perſons of him, her or them, 10 w 
ſuall be granted, aſſigned or ordered by the ſaid con miſſorct.“ 
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the greater part of them, as fully to all intents andpurpoſes, as if the ſaĩd 
bills, bonds, ſtatutes, recognizances, judgment or contract whereupon the 
{aid debt or debts, deed or deeds, ſha]l ariſe or grow, had been made 
to, or with or for the ſaid perſon or perſons to whom the ſame ſhall 
be ſo granted, aſſigned or diſpoſed by the commiſſioners : and that af- 


ter ſuch grant, aſſignment or diſpoſition of the ſaid debts, that neither 


the bankrupt, nor any other to whom any ſuch debt ſhall be due, ſhall 
have power to recover the ſame, nor to make any releaſe or diſcharge 
thereof ; neither ſhall the ſame be attached as the debt of the bank- 
rupt, or ſuch ſaid other perſon or 2 to whom the ſame ſhall 
be due, by any other perſon or perſons, according to the cuſtom of 
the city of London, or otherwiſe ; but that the party or parties to 
whom the debts ſhall be aſſigned, ſhali have the like remedy to reco- 
ver the ſame, as fully and lawſully in the name or names of the per- 
ſon or perſons to whom the ſame ſhall be ſo granted, aſſigned. or or- 
dered by the ſaid commiſſioners, in all reſpects and purpoſes, as the 
party himſelf might have had. + | 


And by ſtat. 21 Fac. 1. c. 19. For the better diviſion and diſtribu- How the 
tion of the lands, tenements, hereditaments, goods, chattels, and other. bankrupt's 


eltate of the bankrupt, to and amongſt his or her creditors, it is en- 
ated, That the commiſſioners, or the greater part of them, ſhall and 


goods ſhall 
be divided, 


may examine upon oath, or by any other ways or means as to them notwith- 
1h 11 ſeem meet, any perſon or perſons for the finding out and diſ- ſtanding 


covery of the truth and cerrainty of the ſeveral debts due and owing to Judg 
all ſuch creditor and creditors as ſhall ſeek relief by the commiſſion ; Ke. 


ur. Rep. 


and that every ereditor having ſecurity for his debt, by E ag 718. 


ſtatute, recognizance, ſpecialty, with penalty or without penalty, or 
other ſecurity, or having no ſecurity, or having made attachments in 
London, or any other place, by virtue of any cuſtom there uſed, 
of the goods and chattels of every ſuch bankrupt, whereof there is no 
execution or extent ſerved and executed upon any the Jands, tene- 
ments and hereditaments, goods, chattels, and other eſtate of ſuch 
b-nkrupt, before ſuch time as he or ſhe ſhall or do become bankrupt, 


ſhall not be relieved upon any ſuch judgment, ſtatute, recognizance, 


ſpecialty, attachment, or other ſecurity, for any more than a rateable 
part of their juſt and due debts with the other creditors of the bank- 


rupt, without reſpect to any ſuch penalty or greater ſum contained in 


any ſuch judgment. Ec, 


And if it ſhall happen that any the lands, tenements, Peg. chat- 


tels, debts, or other eſtate of any bankrupt, be extended after ſuch 
time as he or ſhe is become a bankrupt, by any perſon or perſons, un- 
der colour or pretence of his or their E an accountant, or any 
way indebted unto the King, that then the commiſſioners may examine 
upon oath, whether the ſaid debts were due to ſuch debtor or ac- 
countant upon any bargain or contract originally made betwixt ſuch 
accountant, and that the ſaid bankrupt, the ſaid debtor and account- 
ant, and his or their ſervants : and if ſuch bargain and contract was 
originally made to and with any perſon or perſons than the ſaid debtor 
or accountant, or for the uſe 41 truſt of any other perſon or perſons, 
then it ſhall and may be lawful to and ſor the ſaid-commiſſioners, or 
the greater part of them, to order and diſpoſe of all ſuch lands, te- 

| nements, 


ment, 


See 2 
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Of the differen Means — 


Sale of lands 


entailed, 


Fraudulent 


nements, hereditaments, goods, chattels and debts, ſo extended 2 
aforeſaid, to and for the uſe of the creditors which ſhall ſeek relief 
the commiſſion : and that the order and diſpoſition of the ſaid com. 


miſſioners, or the greater part of them, ſhall be good and available 


againſt the ſaid extent, and againſt all perſons claiming by, from or 
under the ſaid extent; and that ſuch perſon and perſons, to whom the 
ſaid lands, Ec. fo extended, ſhall be bargained, ſold, granted or af. 
ſigned by the commiſſioners, or the greater part of them, ſhall have 
good remedy to have, demand and recover the ſame, and againſt ſych 
rſon and perſons who ſhall detain the ſame. | 
And for the better payments of debts, and diſcouraging men to he. 
come bankrupts, it is further enacted, That the commiſſioners, or the 
reater number of them, may by deed indented and inrolled within 
months after the making thereof, in ſome of his Majeſty's courts of 
record at Weſtminſter, grant, bargain, ſell and convey any manors, 


lands, tenements or hereditaments, whereof any bankrupt is or ſhall 


be in any wiſe ſeiſed of any eſtate in tail, in poſſeſſion, reverſion or re- 
mainder, and whereof no reverſion or remainder is or ſhall be in the 
King, his heirs or ſucceflors, of the giſt or proviſion of his Majeſty, 
his progenitors, his heirs or ſucceſſors, to any perſon or perſons, for the 
relief and benefit of the creditors of all ſuch bankrupts ; and that al 
ſuch grants, bargains, ſales and conveyances, ſhall be good and 2. 
vailable in the law to ſuch perſon or perſons, and their heirs, again 
the ſaid bankrupts, and againſt all nl every the iſſues of the body of 


ſuch bankrupts, and againſt all and every perſon and perſons claim- 


ing any eſtates, right, title or intereſt, by, from or under the faid 
bankrupts, after ſuch time as ſuch perſon ſhall become bankrupt, and 
againſt all and every other perſon and perſons whomſoever, whom the 
ſaid bankrupt by common recovery, or other ways or means, might cut 
off or debar from any remainder, reverſion, rent, profit, title or poſ- 
ſibility, into or out of any the ſaid manors, lands, tenements or hered- 


. taments. 


And that if a perſon that now is or hereafter ſhall become a bank- 
rupt, have heretofore granted, conveyed or aſſured, or ſhall at ary 
time hereafier grant, conveyor aſſure any lands, tenements, and here- 
ditaments, goods, chattels, or other eſtate, unto any perſon or per. 
ſons, upon condition, or power of redemption at a day to come, by pa- 
ment of money, or otherwiſe, that the ſaid commiſſioners, or the 
greater part of them, beſore the time of the performance of ſuch con- 
dition, to aſſign and appoint, under their hands and ſeals, ſnch per. 
ſon or perſons as they ſhall think fit, to make tender or payment of 
money, or other performance, according to the nature of ſuch condi- 
tion, as ſully as the bankrupt might have done; and that the ſaid com 
miſſioners or the greater part of them, ſhall, after ſuch tender, for 
ment or performance, have power to ſell and diſſoſe of ſuch lands. oc, 
ſo granted, c. upon condition to and for the benefit of the creditor, 
as fully as they may {ell or diſpoſe of any the eſtate of the bankrup!. 

And by the ſtat. 21 Fac. 1 C. 19.4 9. it is recited, That it often ſel 


fales and the Out that many perſons, before they became bankrupts, conveyed. their 
bankrupt's goods to other men upon good conſideration, who till keep the ſane, 


continuing 


and were reputed the owners thereof, and diſpoſed the ſame as their 
own, ard enucled, That if at any time hereafter any perſon or per 


Ae, Bc. real Ela. 


hal bankrupt, and at ſuch' time as they ſhall ſo become 
8 — hall by 3 conſent and permiſſion of the true owner and 
— rietary, have 1n their poſſeſſion, order and diſpoſition, any goods 
A chattels whereof they ſhall be reputed owners, and take upon 
them the ſale, alteration or diſpoſition as owners; that in every ſuch 
caſe the commiſſioners, or the greater part of them, ſhall have power 
0 ſell and diſpoſe the ſame to and for the benefit bf the creditors, 
which ſhall ſeek relief by the ſaid commiſſion, as fully as any other 
art of the bankrupt's eſtate. 


And by ſtat. 5 Geo. 2 c. 30. commiſſioners or the major part of Appoint- 


them, as often as they ſee cauſe, for the better preſerving and ſecur- ment of af- 


ing the bankru t's eſtate, immediately to appoint one or more aſſignee 
or aſſignees of the eſtate and effects or any part thereof; which aſſig- 
nee or aſſignees, or any of them, ſhall or may be removed or diſplaced 
at the meeting of the creditors, ſo to be appointed for the choice of 
aſſignees, if they or the major part of them (whoſe debts reſpectively 
amount to ten pounds or upwards) then pom and of ſuch perſons 
duly authorized, ſhall think fit; and ſuch aſſignee or aſſignees as ſhall 
be ſo removed or diſplaced, ſhall deliver up and aſſign all the eſtate 
and effects of ſuch bankrupt which ſhall have come to his or their 
hands or poſſeſſion, or which ſhall have been aſſeſſed by the ſaid com- 


| miſſioners unto ſuch other aſſignee or aſſignees who ſhall be ſo choſen 


by the creditors as aforeſaid ; and all the eſtate and effects of the bank- 


rupt, which ſhall be delivered up or aſſigned, ſhall be to all intents 
and purpoſes as effectually and legally veſted in ſuch new aſſignee or aſ— 
ſiznees, as if the firſt aſſignment had been made to him or them by the 
0 {aid commiſſioners ; and if ſuch firſt aſſignee or aſſignees ſhall refuſe or 
, neglect by the ſpace of ten days next after notice given of the ſaid 
choice of ſuch new aſſignee or aſſignees, and of his and their conſent 
f to accept ſuch aſſignment, ſignified to the firſt aſſignee or aſſignees, by 
: writing under his or their hands, to make ſuch aſſignment and delivery 


ſeit the ſum of 2001. to be divided and diftributed amongſt the credi- 
tors towards ſatisfation of their debts, in ſuch manner as the eſtate 
7 of the bankrupt is or ought to be divided and diſtributed, and to be 


a5 aforeſaid, every ſuch firſt aſſignee or aſſignees ſhall reſpectively for- 


1 recovered by action of debt, Ic. by ſuch perſon or perſons as ſuch 

fe major-part of the commiſſioners ſhall appoint to ſue ſor the ſame, with 

** full cofts of ſuit. | | 

de The flatutes do not extend to any lands. Ic. conveyed bona fide by Hou far 

. tne bankrupt before he became a bankrupt; nor to the lands purchaſ- theſe ſta- 

cb. ed of one that is a bankrupt, by any act done unleſs a commiſſion to tutes extend. 
prove him a bankrupt is ſued forth within five years after he or ſhe 

di ſhall become bankrupt. | | 

ao But if any bankrupt ſhall convey or cauſe to be conveyed, to his 

75 children, or to any other perſon, lands, or goods, except the ſame 


ſhall be transferred upon the marriage of any child, or upon ſome va- 
luable conſideration, the commiſſioners may diſpoſe thereof. 

All fraudulent conveyances to deceive creditors are within theſe ſta- 
tures.” 


Lands, &c. whereof the bankrupt is jointly ſeiſed, may be ſold (as 
Nu 2 2 


70 his moiety) by the commiſſioners. 
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mne 


Of the different Means 


Entering 5 
proceedings 
on record, 


Diſpoſal of 
perſonal eſ- 
tate. 


If a bankrupt hath land in right of his wife, it may be ſold during 
the coverture. | 

The dower of a bankrupt's wife cannot be ſold. 
- Otherwiſe if ſhe marries one that is a bankrupt. , 

Offices of truſt which are annexed to the perſon cannot be ſold ; but 
offices of inheritance, as a-keeper of a foreſt, warden of the Fleet; &. 


may. 

By the ſaid ſtat. of 5 Geo. 2 c. 30. Upon petition the Lord Chance- 
lor, Cc. may order the commiſſions, depoſitions, and proceedings there. 
upon to be entered on record, to enable purchaſers under commiſſions 
to make out their right and title to the lands purchaſed. | 

A copy of which record may be given in evidence, to prove the 
commithon of bankruptcy of the perſon, in caſe of the death of the 
witneſſes, or the loſs of the original proceedings. 

The commiſſioners, alſo, &c. bave power by the aforeſaid fatute, 
to diſpoſe of the bankrupt's perſonal eftate, or his goods and chatteh 
which he had and was poſſeſſed of at the time of his becoming a bank 
rupt, though the bankrupt ſells them in market overt ; for the ſale d 
the commiſſioners ſhall have relation to the firſt act of bankruptcy. 

But no debtor of a bankrupt ſhall be in danger for paying a deb 
due to the bankrupt before he had notice that he was become a bank- 
rupt, by the 1 Jac. 1 c. 15. 

[The aſſignees may bring actions for the recovery of the bankrupt; 
debts in their own names, or compound with the debtors to the bank- 
rupt. 

Ic the bankrupt makes his debts payable to other men, they are u 
liable as it they were payable to himſelf. 

The commiſſioners, or any perſons appointed by their warrant un- 
der the hands and ſeals of the greateſt part of them, may break open 
the houſe, ſhops, ware-houſes, trunks or cheſts of the ſaid bau- 


rupt, where the bankrupt or any of his goods, or his writings ſhall be, 


bove two hundred pounds, or a leſſer ſum; but not above three — 
i 


or be reputed to be, and then ſeize the bankrupt and his goods and 
chattels, c. and ſend the bankrupt to priſon. 

By ſtat. 5 Geo. 2. c. 30. Where mutual credit hath been given be- 
twixt the bankrupt and others, and the accounts are unbalanced, the 
commiſſioners may adjuſt the accounts, and the balance ſhall be paid 
accordingly. | 

By the above-mentioned ſtatutes of Fliz. Fac. t. and 5 Ges. 2. The 
commiſſioners (aſter the bankrupt's real and perſonal eſtate is ſold) mud 
make the diſtributions amongſt thoſe creditors who came in before di- 
tribution, io contribute to the charge of the ſaid commiſſion, having 
firſt allowed the bankrupt five pounds per cent. out of the neat roduce 
of all the eſtate diſcovered by him, ſo as the ſaid allowance is not a. 


where the bai rupt's eſtate will not pay every creditor eight 
in the pound. 2 Rep. 25, 26. Hob. 287. N 
But this muſt be vpon certificate of the enmmiſſioners and creditor 
to the Lord Chancellor, Ec. which certificate muſt be obtained wit) 
out contract or ſecurity given as a conſideration thereof, 
This allowance, or any privilege or advantage, ſhall not extend” 
any bankrupt whatſoever, who ſhall upon marriage of any of his ch, 


dren give (when he was not able to pay his debrs) above the mee 


lings 


* 


8 


6 


of acquiring, &c. real Eſtates. 


600 


c hundred pounds, or who ſhall loſe in one day the ſum of five 
po in ho whole the ſum of one hundred pounds within a year 


[See flat. 5 Geo. 2. c. 30 


on, | ; 
: If an executor becomes a bankrupt, a legatee ſhall be relieved as a 

editor. y> 
"A furery or bail may come in as creditor, if be hath paid the 
debt. | a . 

One that has a debt not yet. pqyable, may be relieved upon the allow- 
ance ſor payment before the time : f 

But if one truſts a bankrupt, after he becomes a bankrupt, he ſhall 
not be relieved as a creditor. Bur ſee ſtat. 7 Geo. 1. c. 31. 

A mortgagee is not a creditor within the ſtatutes, and need not con- 
tribute to the charges of the commiſſion ; for he is ſafe without it. 

So he that hath a pledge of the bankrupt's goods before he was a 
bankrupt. | 

But * goods of another in the bankrupt's poſſeſſion and diſpoſal, as 
if they were his own, ſhall be diftributed as the bankrupts own goods, 
and he muſt come in as creditor. - | 

Thoſe that attach the goods of a bankrupt, muſt alſo come in as 
creditors. | 

In the diſtribution of a bankrupt's eſtate, no more reſpect ſhall be 
had unto debts upon judgments, recognizances, ſpecialties with penal- 
ties, Cc. than to other debts. 

But the King ſhall be preferred before a private perſon. | 

If the debts cannot be fully paid, every one of the creditors muſt 
_ a ſhare, rate and rate alike, according to the quantity of his 
debt, we 

lf the bankrupt happens to die before diſtribution, yet nevertheleſs 
the commiſſioners may proceed to execute the ſaid commiſſion concern- 
ing the bankrupt's lands, tenements, hereditaments, goods and chat- 
els, in ſuch ſort as they might have done if the offender had been 
ling. But the commiſſioners muſt account to his heirs, executors, 
E and pay the overplus to them in the ſame manner as to the bank- 
Tupt then living. See flat. 13 El. c. 7. 1 Fac. 1. c. 15. 21 Fac. 1. 
(19. 18 1. c. 12. 7 Geo. 1. c. 31. 5 Geo. 2. c. 30. All which 


dhors. 

If the commiſſion ĩs not duly taken out, or if the commiſſioners do 
pot purſue their commiſſion, the party hath no other remedy but to put 
n 2 !raver/e contrary to the finding of the commiſſioners, that he is a 
bankrupt ; and to ſay, that he is not a bankrupt. 8 Rep. 121. 

As 10 commiſſioners or thoſe acting under them, pleading the gene- 
ral iſſue, Cc. ide Danv. Ahr. 694- | | 

If the commiſſioners will not pay a creditor his rateable part, he 
RE an action of debt: but relief may be had more properly in 
a * fat. 10 Ann. c. 15. no aQs or ſtatutes diſcharging any bankrupt 
al diſcharge any partner in trade with the bankrupt at the e he 

a me 


Lelore he became a bankrupt, in playing at any game whatſoever. 


Aliens and denizens, 2 may come in as creditors upon diſtribu- 


ſtatutes ſhall be beneficially conſtrued ſor the aid and relief of ere- 


— 


Of the afferent Means 


What act 
Mall be ſaid 
a diſſeiſin. 


became a bankrupt ; nor one that was jointly bound with the bankrupt. 
Wc. See ſtat. 6 Geo. 1. c. 22. 7 Geo. I. c. 31. 5 Geo. 2. c. 30. for ki 


diſcharge from all actions. 
Vide further Green's Spirit of Bankrupt Laws. 


By Diſſeiſin. 


Lord Coke ſays, A diſſeiſin is a putting out of a man out of ſeify, 
Co. Lit. 153. 6. 

And Littleton ſays, A diſſeiſin is where a man enters into any land; 
or tenements where his entry is not congeable, and ouſts him which 
hath the freehold, Tc. Lit. $ 279. without order of law. 

And Coke thereupon ſays, this deſcription of a diſſeiſin, and the 
(Sc.) is underſtood only of ſuch lands and tenements whereunto an 
entry may be made, and not of rents, commons, tc, Co, Lit. 181. 4. 

A diſſeiſor is one who ſo enters and ouſts him who has the freehold. 

And he who is ſo ouſted is the difſeiſfee. 

The law will not conſtrue it to be a diſſeiſin, when none of the par- 
ties intended it to be ſo. Cro Car. 803. | 

Every entry is no diſſeiſin, unleſs there be an ouiter alſo of the free- 
hold. Co. Lit. 181. a. Carter 162, 163. | 

A diſſeiſin always implies a wrong. Co. Lit. 153. B. | 

A jointenant, tenant in common or coparcener, cannot be diſſeiſed 
by his fellow, without an actual ouſter. Hob. 120. T. Raym. 371. 

If baron and feme purchaſe lands in fee, and after the baron is at- 
tainted of felony, and the King ſeizes the land, and after the lord of 
whom it is held, upon his ſuggeſtion, hath it delivered to him out oſ 
the hands of the King as his eſcheat ; this is a diſſeiſin to the wiſe who 
had a joint eſtate with her huſband ; for it was delivered out of the 


hands of the King by a falſe ſuggeſtion, and ſo a diſſeiſin to the fene. 


4A. 4. 2 Danv. Ar. 624. Roll. Ar. 658. 9 Vin. 84. 
If a leſſee for years is ouſted by the leſſor, this is no diſſeiſin, yet the 


eſtate of the leſſee is turned into a * not grantable. Hob, 322. 


A. ſeiſed in fee, enſeoffs B. his truſtee; B. leaſes, bargains and fel! 
for one hundred years to C. to attend the inheritance ; the Jefſee enter, 
A afterwards continues the polſeſſun, and makes ſeveral leaſes which are 
expired, and dies; afierwards his heir leaſes, and levies a fine fur c- 
nuſans de droit. Efc. and five years non-claim. The executor of the 
leſſee for one hundred years aſſigns off from the land to E. F. who with. 
in five years after the fine makes no claim; this fine made a diſſeiſin, and 
diſplaced the leaſe for one hundred years, and put it to a right, and 
it was barred by the fine and non-claim. Car, 161. 199. A ui 
the poſſeſſion after the leaſe of one hundred years, was tenant at u. 
to the leſſor for one hundred years, (he having entered) and his making 
of leaſes for years made him diſſeiſor at the election of the party; but 
if he had made a leaſe for life, it had been a diſſeiſin. Sid. 337. 45% 
459. If a fine ſur conceſſit had been levied, this had not turned the 
eiiate, viz. the Jeaſe of one hundred years, to right: but the fine / 
conuſans being a ſeoffment upon — and an abſolute diſſeiſin, and 
turned it to a right; and ſo the fine and non-claim for hve years b 


barred the leaſe of one hundred years. Sid. 337, 338, 458. 459. 490 


3 
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* of acquiring, Nc. real Eile, 
—Where the feoffor after the feoffment enters and takes the profits; and 
makes a leaſe to one for years, the law does, upon this whole matter, 
adjudge it to be a diſſeiſin; although the intent of the parties was, that 
the ſeoffee ſhould make a leaſe to him fot his life; for this entry by 
tort, and taking of the profits without the agreement of the feoffee, 1s 
a diſſeiſin: a fortiori, if he takes upon himſelf to make a leaſe. 2 Co. 
Where a copyholdet makes a leaſe for years not warranted by the : 
cuſtom, yet it is no diſſeiſin. Cro. Car. 304. pl. 6. 4 

When a tenant at will takes upon him to make a leaſe for years, 

(which is a greater eſtate than he may make) that an act is a diſſeiſin ; 
and by this leaſe ſor years made, and the leiſee's entering and paying 
of the rent, and he accepting thereof, he is in as leſſee; and leſſor (vis. 
tenant at will who makes the leaſe) is the diſſeiſor, and has the reverſion 
expeRant upon the leaſe for rus ; and this leaſe between them is an 
intereſt derived out of the inheritance gained by the diſſeiſin. It was 
argued by Richardſon, That it being but a leaſe for years, it has gain- 
ed no reverſion to the leſſor ; but if it had been a leaſe for life, it had. 
Cro, Car. 304. 306. + | | 

If a man leaſes ſeveral acres for years, tendering dne entire rent, and 
leſſee is ouſted of one acre by a ſtranger, and afterwards this notwith= _. 
ſtanding pays the entire rent to the leſſor ; yet this ſhall not continue | i 
the ſeiſin of the leſſor of the whole, but he is diſſeiſed of the ſaid acre, 
Dubitatur, Brownl. 230. 2 Danv. Ar. 624. Bp ok 

A. being ſeiſed of a cloſe, a ſtranger enters and occupies part of the 
cloſe, but 4. continues in the poſſeſſion of the refidue ; and whether 
this ſhall preſerve his poſſeſſion in the whole being an intire thing, Dus 
bitatur. Brownl. 230. | 9 25 

If a man has a houſe, and locks it and departs, and another comes 
to his houſe, and takes the key of the door into his hand, and ſays that 
he claims the houſe to himſelf in fee, without any entry into the houſe, 
— is - diſſeiſin of the houſe. 2 Danv. Abr. 624. Roll. Abr. 650. 
QF in, 85. 

If a man enters into my houſe by my ſufferance, without claiming 
any thing from me, this is not any diſſeiſin. 11 E. 3. Aſſiſe 86. ad- 
judged. 2 Danv. Abr. 625. Roll. Ar. 659. _ ns | 

It the King be ſeiſed in fre of the manor of B. and a ſtranger erects 
2 ſhop in a vacant plot of the manor, and takes the profits thereof with- 
out paying any rent to the King, and aſtet᷑ the King grants over the 
manor in fee, and the ſtranger continues afterwards in the ſhop, and 
ray it as before; yet this continuance is not any diſſeiſin, becauſe. 
= rſt _ was not any diſſeiſin. 2 Danv. Abr. 625. Roll. Abr. 

59 9 in. 8c. NAS 2 

if a — receives of my tenant, by voluntary t, without 
coercion of diſtreſs, the rent due to me, this is a aki in to me at my 
ages 40 ig. Br. Diſſeiſor 60. 2 Danv. Abr. 625. Roll. Abr. 

39. O Vin. 85. | | 

do if a man feeds his cattle on my common without right. Hob. 322. 
9 G. 51..4 Rrownl 197. 

If a man that has right to enter into lands, in coming towards the 
land is diſturbed from entering, this is a diſſeiſin. 26 Hf. 17. Fits. 
"ag 7 5 262. Br. Diſſeiſer 41. 2 Danv. Abr. 625. Noll. Abr. 

9 /in. 85. ; 

Fer III.— Paar II. Mm If 
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O the different Means A 


If A. cuts trees in his own ſoil, and B. that has common there, fan 
the ſoil is his ſoil, and commands him that he cuts nothing, &9.. upon 
which A. departs our of the land, yet this is not any ilfe to him; 

for he that has no right canrot be ſeiſed of a freehold by parol. 26 
Af. 17. Fitz. Affize 237. Br. 262. Br. Diſſeiſor 41. 2 Danv. 4, 
625. Roll. Abr. 659. 9 Vin. 85. 

On | it a man enters into certain lands, parcel of a manor which is in wart 
of the King by reaſon of the nonage of J. S. and takes the profits x 
owner thereof, and after J S. ſues livery, and aſter the intruder con. 
tinues the poſſeſſion, and the taking the profits as before; yet the con- 
tinuance ſhall not be any diſſeiſin to J. S. becauſe the firſt entry wx; 
not any dilleiſin. 2 Danv. Abr. 625. Roll. Abr. 659. 9 Vin. 86. 

If a man enters and ouſts a copyholder of inheritance of a manor in 

the hands of the King; by this he gains no eſtate, but a polſleſſia 
againſt all ſtrangers. 3 Leon. 221. 4 Leon. 30. 

But if a man enters upon the King's farmer, he thereby gains ane. 
tate for years; and if he leaſes to another, his leaſe may maintain a 
ejectment. 3 Leon. 2:6. Godb, 138, 139. | | 

If there be tenant at ſufferance, and a ſtranger not having any rig 
to the land makes a leaſe to him by indenture, rendering rent, withou 
putting the tenant at ſuſferance out of Le and tenant pays the 
rent to the ſtranger, this is not any diſſeiſin to him that had right. 
Danv. Abr. 625. Roll. Abr. 659, 9 Vin. 86. 

If leſſee for years hold over his term, yet he is not any diſſeiſor, be 
cauſe he comes in by the act of the party; but he is called a tenant a 
ſufferance : ¶ Koll. Abr. 659, 660. 2 Danv. Abr.626.) And the eff 
may either take him as ſuch, or have an action of entry ad terminus 
qui N againſt him as tenant of the freehold. Jon. 316, 319. 4 

Co. 24. a. b. 
And if a tenant pur autre wie holds over, he is no diſleiſor. 4 (6 
24. 4. 6. But vide Ow. 27. 35. 2 Leon. 45, 46. 

If guardian by nurture makes a leaſe by indenture to one, being us 
der the title of the infant, rendering rent to himſelf, which is paid u. 
cortingly, yet this is not any diſſeiſin to the infant. 2 Danv. Abr. bz, 

Vn. 86. 

' If tenant at will, rendering rent, and his ſon enters generally, OCs 

pies the land, and pays the rent during his life, and dies, and his i 

alſo enters and pays the rent; no freehold is gained by this manner 

entry and occupation, nor is it any diſſeiſin. Aud. 134. 
Who ſhall If a diſſeiſor makes a leaſe for years or at will, and the diſſeiſee t- 
2 1 ters upon him, and after the leſſee re- enters, claiming his firſt eftatt 
Where a man yet he is a diſſeiſor, becauſe he cannot qualify his own tort. 2 Dan. 
cannot qua- Abr. 630. Rall. Abr. 662. . 
lity his own Where a man enters of his own head, and occupies land, if the ir 
Wivnge holder releaſeth to him in fee, nil operatur, becauſe there is no pn 
between them Lit. & 461. This muſt be intended of the tenant? 
ſuſſerance; for if a man enters into land of his own wrong, and ta 
the profits, his words, To hold it at the will of the owner, cannot qual 
his wrong, but he is a dificifor. Co, Lit. 271. a. : 
And if a man enters into my land, claiming a leaſe for years, be 
diſſeiſor. 9 l 6. 21. 31. 4. 2 Danv. Abr. 630. Rell, Ar. bon 
Vin. 103. 2 5 5 oF 


, acquiring, &c. real Eſtates. | 


and continues poſſeſſion afterwards, he is a diſſeiſor. Sid. 8. 3 
If a man enters claiming as guardian where he is not guardian, he 
is a diſſeiſor. 9 H. 6. 31. 6. 28 Af. 11. Br. Differfor 84. Br. 
Aﬀze 279. 2 Danv. Abr. 630. 9 in. 106. Roll. Avr. C62 
So if a man enters into land, claimin g as tenant by ſtatute-merchant, 
when he has no right, &c. he is a diſſeiſor. 24 Ed. 3. 31. 2 Danv. 
Abr. 639. 9 Vin. 106. Roll. Abr. 662. 
If a man leaſe for years to another and his heirs, and after the leſſee 
dies, and his next her claiming the land enters into the land; though = 
this is but a chattel, ſo that the heir has no right thereto, yet becauſe | 
he claims but the term, he is no difſeiſor. 11 E. 3. 88. 2 Danv. Abr. 
331. Roll. Abr. 662. 9 Vin. 106. | 4 
If a copy holder leaſes for years by licence of the lord, and after 
enters upon the leſſee, and ouſts him, this is a diſſeiſin to the lord of 
the freehold. 2 Danv. Abr. 33i. Roll. Abr. 662. 9 Vin. 106. 
If the King guardian continues the poſſeſſion after the full age of the 
heir, he does not gain the fee thereby, becauſe he hath right to conti- 
ue it till _ ued. 7 H. 4. 43. 2 Danv. Abr. 631. Rull. Ar. 
b62. 9 Vin. 106. ö | 
If *s guardian holds himſelf in after the full age of the heir with- 
put cauſe, he is a diſſeiſor. 7 H. 4. 43-6. 2 Danv. Abr. 631. Roll, 
br. 663. 9 Vin. 106. 8 / 
But if leſſee for years holds over his term, he is no diſſeiſor. 7 H. 
43. 2 Danv. Abr. 631. Roll. Abr. 663. 9 Vin. 106. | 
If 1 have a rent-charge iſſuing out of land, of which there are Diſſeiſn of 
veral tertenants, and I diſtrain upon any of the land, and one of the a rent. 
rtenants makes a reſcous without the conſent: of the others, yet the Denial. 
thers are diſieiſors alſo; for the diſtreſs is a demand in law, and the | 
on- payment a denial, and ſo a dNſſeifin. 39 Af. 4. Fiz. Affe 335. 
|| adjudged difſeiſors, but he that made the reſeous only awardgd io 
riſon. 2 Danv. Abr. 662. Roll. Abr. 658. = in. 73. 
So if there be two jointenants, and one of them makes reſcous, they 
e both diſſeiſors; for the diſtreſs is a demand in law, and the non- 
ayment a denial and difſeiſin ; but he that made the reſcous only is the 
lleifor with, force. Co. Lit. 161. 5. Moor 53. | 
If the grantee of a rent-charge demands the rent, and after diſtrains, 
Id a ſtranger, without the aſſent of the tenant, makes reſcous, yet 
i a diſſeiſin in the tenant, for the non- payment was a denial, and 
etaking of the diſtreſs has not waived the diſſeiſin. The caſe afore- 
dof 30 Af. 4 proves this. 29 AF. 51. (53.) dubitatur. Fitz. Aſſize 
5. Br. Difſeifin 59. 2 Danv. Abr. 623. Roll. Abr. 658. 9 Vin. 
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Leſſee for years at a day to come enters before his term commences, — 
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If he that ought to have a rent- charge comes to the proQor of the 
ant of the land out of which the rent iſſues, and demands the rent, 
{ he reſuſes to pay it, this is a diſſeiſin. 18 E. 3. Aſixe 78. Roll. 
„ed. 2 Danv. Abr. 623. 9 Vin. 79. 

date; The demand of the rent muſt be on the land. Co. Lit. 


. d. 


If I have a rent-charge iſſuing out of land, of which there are ſeve- 
'ertenants, a demand upon the land in the 2 of one of the 
„ for all the rent 1fſues 
. out 


ants, and non-payment, is a diſſeiſin by al 
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Of the different Means 


Who ſhall 


bc ſaid a diſ- a 3 . " 
| kifor or not, ters upon him, and after the leſſee re-enters, claiming his firſt efta 
where a man 


cannot qua- Ahr. 630. Noll. Abr. 662. 
lify his own 


viong. 


C. 24. 4. b. 


his wrong, but he is a diſſeiſor. Co, Lit. 271. a. 


If A. cuts trees in his own ſoil, and B. that has common there, ſan 
the ſoil is his ſoil, and commands him that he cuts nothing, e. upon 
which A. departs our of the land, yet this is not any diftein to him; 
for he that has no right canrot be ſeiſed of a freehold by parol. 20 
AJ. 17. Fitz. Aſize 237. Br. 262. Br. Diſſeiſor 41. 2 Danv. 4, 
625. Roll. Abr. 659. 9 Vin. 85. | 

5 if a man enters into certain lands, parcel of a manor which is in war 
of the King by reaſon of the nonage of J. S. and takes the profit 3 
owner thereof, and after 7 S. ſues livery, and aſter the intruder con. 
tinues the poſſeſſion, and the taking the profits as before; yet the cor. 
tinuance ſhall not be any diſſeiſin to J. S. becauſe the firſt entry vn 
not any dilleiſin. 2 Danv. Abr. 625. Roll. Abr. 659. 9 Vin. 86. 

If a man enters and ouſts a copyholder of inheritance of a manor i 

the hands of the King; by this he gains no eſtate, but a poſſeſſon 
againſt all ſtrangers. 3 Leon. 221. 4 Leon. 30. | 

But if a man enters upon the King's farmer, he thereby gains ane. 
tate for years; and if he leaſes to another, his leaſe may maintain u 
ejectment. 3 Leon. 206. God. 138, 139. | 

If there be tenant at ſufferance, and a ſtranger not having any rizh 
to the land makes a leaſe to him by indenture, rendering rent, withou 
putting the tenant at ſuſferance out of Jn, and tenant pays the 
rent to the ſtranger, this is not any diſſeiſin to him that had right. ; 

Danv. Abr. 625. Roll. Abr. 659, 9 Vin. 86. : | 

If leſſee for years hold over his term, yet he is not any diſſeiſor, bs 
cauſe he comes in by the act of the party; but he is called a tenant vt 

ſufferance: ¶ Koll. Abr. 659, 660. 2 Danv. Abr.626.) And thelefr 
may either take him as ſuch, or have an action of entry ad ternius 
qui preterit againſt him as tenant of the freehold. Ton. 316, 317. | 


And if a tenant pur autre die holds over, he is no diſſeiſor. 40 
24. 4. 6. But vide Ow. 27. 35. 2 Leon. 45, 46. 

If guardian by nurture makes a leaſe by indenture to one, being un 
der the title of the infant, rendering rent to himſelf, which is paid . 
dn yet this is not any diſſeiſin to the infant. 2 Danv. Abr. bz, 

N. . 


If tenant at will, rendering rent, and his ſon enters generally, occv 
pies the land, and pays the rent during his life, and dies, and his is 
alſo enters and pays the rent; no freehold is gained by this manner 
entry and occupation, nor is it any diſſeiſin. And. 1 34. 


If a diſſeiſor makes a leaſe for years or at will, and the difſeiſer c. 
yet he is a diſſeiſor, becauſe he cannot qualify his own tort, 2 Dun 


Where a man enters of his own head, and occupies land, if the fre 
holder rcleaſeth to him in ſee, nil operatur, becauſe there is no pf 
between them Lit. $ 461. This muſt be intended of the tenant 
ſufferarce; {or if a man enters into land of his own wrong, and tak: 
the profits, his words, To hold it at the will of the owner, cannot quai 


And if a man enters into my land, claiming a leaſe for years he 
diſſeiſor. 9 J 6. 21. 31. 0. 2 Danv. Abr. 630. Rall. Ar. 662. 
Vin. 103. 1 
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of acquiring, &c. real Eſtates. 


Leſſee for years at a day to come enters before his term commences, - wo 

and continues poſſeſſion afterwards, he is a diſſeiſor. Sid. 8. * = 
If a man enters claiming as guardian where he is not guardian, he 1 | 

is a diſſeiſor. 9 H. 6. 31. 6. 28 Af. 11. Br. Diſſeiſor 84. Br. | 

A fire 279. 2 Danv. Abr. 630. 9 Vin. 106. Roll. Apr. 062. | 
So if a man enters into land, claiming as tenant by ſtatute-merchant, 

when he has no right, c. he is a diſſeiſor. 24 Ed. 3. 31. 2 Danv. 

Ar. 639. 9 Vin. 106. Roll. Abr. 662. | 
If a man leaſe for years to another and his heirs, and after the leſſee 

dies, and his next her claiming the land enters into the land; though 

this is but a chattel, ſo that the heir has no right thereto, yet becauſe 

he claims but the term, he is no diſſeiſor. 11 E. 3. 88. 2 Danv. Abr. 

331. Roll. Abr. 662. 9 Vin. 106. | 

if a copy holder leaſes for years by licence of the lord, and after 

ters upon the leſſee, and ouſts him, this is a diſſeiſin to the lord of 

the freehold. 2 Danv. Abr. 331. Roll. Ar. 662. 9 Vin. 106. 

If the King guardian continues the poſſeſſion after the full age of the 

ir, he does not gain the fee thereby, becauſe he hath right to conti- 

ue it till livery ſued. 7 H. 4. 43. 2 Danv. Abr. 631. Rell. Abr. 

b62. O Ven. 106. | | £ 

If the guardian holds himſelf in after the full age of the heir with- 

ut cauſe, he is a diſſeiſor. 7 H. 4. 43. . 2 Danv. Abr. 631. Roll, 

{br 603. 9 Vin. 106. tr Ol 

But if leſſee for years holds over his term, he is no diſſeiſor. 7 H. 

.43. 2 Danv. Ar. 631. Roll. Abr. 663. 9 Vin. 106. 

If 1 have a rent-charge iſſuing out of land, of which there are Diſſeiſn of 

veral tertenants, and I diſtrain upon any of the land, and one of the a rent. 

tenants makes a reſcous without the conſent of the others, yet the Denial. 

thers are diſieiſors alſo; for the diſtreſs is a demand in law, and the "7. 

dn-payment a denial, and ſo a diſſeiſin. 39 A. 4. Fils. Affe 335. 

|| adjudged difſeiſors, but he that made the reſeous only awarded io 

iſon. 2 Danv, Abr. 662, Roll. Abr. 658. 9 Vin. 73. | 

So if there be two jointenants, and one of them makes reſcous, they 

e both diſſeiſors; for the diſtreſs is a demand in law, and the non- 

ment a denial and difſeiſin ; but he that made the reſcous only is the 

lleifor with, force. Co. Lit. 161. 5. Moor 53. | 

If the grantee of a rent-charge demands the rent, and after diſtrains, 

d a ſtranger, without the aſſent of the tenant, makes reſcous, yet 

ia diſſeiſin in the tenant, for the non-payment was a denial, and 

etaking of the diſtreſs has not waived the diſſeiſin. The caſe afore- 

dof 30 Af. 4 proves this. 29 AJ. 51. (53.) dubitatur. Fitz. Aſſize 

5- Br, Diſſeiſin 59. 2 Danv. Abr. 623. Roll. Abr. 658. 9 Vin. 


| * 

f he that ought to have a rent-charge comes to the proctor of the 

ant of the land out of which the rent iſſues, and demands the rent, 
he reſuſes to pay it, this is a diſſeiſin. 18 E. 3. Afize 78. Roll, 

„658. 2 Danv. Abr. 623. 9 Vin. 70. 

Nate; The demand of the rent muſt be on the land. Co. Lit. 
7. g. : 

If 1 have a rent-charge iſſuing out of land, of which there are ſeve-. 
lertenants, a demand upon the land in the poſſeſſion of one of the 

als, and non-payment, is a diſſeiſin by all, for all the rent iſſues 

M m 2 out 
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| 07 the different Means 


writ or plaint. Lit. C237. Replevin is derived of replegiare, io n. 


- ought to have come at his rent, wiz. of the diſtrefs, Lit. G 237. U 


| 
| 
| 
| 
F 
i 


out of every part. 39 Af. 4. 2 Danv. Abr. 623. 1 Roll. Ar. G. Wi 
: When there is a lawful demand of a rent-ſeck, and the ſame is 10 
paid, where the tenant is preſent or abſent, this is a dental in lay, ad 
conſequently a diſſeiſin. Co. Lit. 153. 6. | 
Where a man is ſeiſed of a rent-feck, and the tenant will not pay i 
the party ſeiſed of the rent (or ſome other by his direction) mult y 
upon the land, and demand the arrears of the rent; and if the tenm 
denies to pay it, this is a diſſeiſin: ſo if the tenant is not there ra 
to pay it, this is a diſſeiſin: ſo if there is nobody upon the land rea 
to pay it when demanded, this is a denial in law, ( for non-payment is, 
denial in law, whether the tenant is preſent or abſent. Co. Lit, 15 3-b) 
and a diſſeiſin, ſor which an aſſtze lies. Lit. $ 233. | | 
And where there is a houſe upon the land, a demand either at dt 
houſe or upon the land is fufficient. Co. Lit. 152. a 
And a demand needs not be upon the day, but at any time af 
is ſufficjent. Co. Lit. 153. a. b. IN 
There are three — of a diſſeiſin of a rent-ſervice, vi. (i) ha 
cous, (2) Replevin, and (3) Incloſure. Lt. f 237. 
Reſcous is where the lord diſtrains, and the cattle is reſcued from hin 
or the tenant or another man will not ſuffer him io diſtrain. 1. 
233: - 
; eplevin is where a diſtreſs is made and the diſtreſs is replevied h 


deliver to the owner upon pledges or ſurety. Co. Lit. 161. 4. Al 
encloſure is if the lands and tenements be fo incloſed that the lord ay 
not come within the lands and tenements to diſtrain. Lit. 5 237. 
And the cauſe why ſuch things ſo done be diſſeiſins made to the in 
is that by ſuch things the lord is diſturbed of the means by which ix 


Litqy 61. a. | SEW: 

But all theſe are intended by Litt/eton to be diſſeiſins after an atul 
ſeiſin had, and when. the rent is behind, otherwiſe none of thoſe ur 
diſſeiſins at all Co. Lit 161. a. | | 

Though upon a replevin the diſtreſs is re-delivered by the ſherif 
courſe of law, yet this is a diſſeiſin; becauſe the party is thereby 
turbed of the means by which he ought to come to his rent, viz. of ic 
diitreſs. Co. Lit. 161. a. | W | 

There are five cauſes of a diſſeiſin of a rent-charge, Little 
four, v2. (1) Reſcous, (2) Replevin, (3) Incloſure, and (4) Dem 
for denial is a diſſeiſin of a rent-charge as well as for rent-ſer\ 

But derier is no diſſeiſin of a rent- ſervice without reſcous or relk 
ance. And Coke ſeys, you may add a fifth, vis. reſiſtance to dim 
counterpleading and vouching a record and failer thereof. Lt. I 
Co. Lit. 161. b. | 3 

And there are two cauſes of a diſſeiſin of a rent- ſeck, denial n 
incloſure. Lit $ 239. The reaſon wherefore incloſure is 2 0 
of arent-ſeck, is becaufe the grantee cannot come upon the land 
demand it. Co. Lit. 161. 6. 

There is another cauſe of diſſeiſin of all three, that is, if the 
is going 10 the land to difirain, or the grantee of the rent-chargf! 
ſeck io demand the rent, and the t2nant foreſtalls him in the u 


% 
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force and arms, or menaceth him in ſuch manner, that he dares not 
come to the lands, c. for doubt of death, or bodily hurt; this is a 
diſſeiſin, for that the lord is diſturbed of the means whereby he vught - 
to come at his rents. Lit. $ 240. | | 

If a man diſtrains for a rent- ſervice, and a ſtranger reſcues the diſ- 
treſs in the name of the tenant, this is a diſſeiſin of rent. 56 H. 3. 2 
Danv. Abr. 624. Roll. Abr. _ ; | 
A feme-covert ſhall not be diſſeiſſoreſs by the act of the baron. 7 E. Who han 
. 7. Hitz. Diſſeiſin 3. B. 66. 12 E. 4. 9.b. 2 Danv. Abr. 626. be a diſſeiſor. 
ell, Ar. 660. N . 2 n 

He who is preſent when a diſſeiſin is made with force, is a diſſeiſor 
ith force; but be who being abſent commands a diſſeiſin, or agrees 
o it when done with ſoree, ts a diſſeiſor, but not with force. Goulſ. 
12. 9. If he commands or agrees ſpecially ta the diſſeiſin with force. 


ide Moor 5 3. 

A feme-covert may be a diſſeiſoreſs by her actual entry or proper act. 
o. Lit. 357. 6. | 
Though her huſband is preſent. Co. Lit. 3 57 b. 


But a feme-covert cannot be a diffeiſoreſs by her commandment or 
rocurement, nor by her aſſent or agreement ſubſequent. Co. Lit. 
557. Lit. 5 678. Roll. Abr. 660. Bro. Tit. Diſſeiſin 15. 67. 8 H. 
b. 14. oF 
if baron and fewe preſent to a church where they have no right, 
his is the act of the huſband, and the wife gains nothing thereby. 
March 90. | 4.2 POE 
If a man commands J. S. to enter into certain land in his name, if By com- 
e hath right thereto, or in the name of his couſin, if he hath right; mand. 
J. S. enters accordingly, yet if the commander or his couſin have 
0 right, he ſhall not be a diſſeiſor, but J. S. only, for his command 
yas conditional. 34 Af. 12. adjudged. Br. Entry Congeable 72. | 
Fitz, Afize 315. 2 Danv. Abr. 631. Roll. Abr. 663, 9 Vin. 107. OR 
So if a man ſays to J. S. that where his anceſtor died ſeiſed of cer- 
ain land, he commands him to enter into it in his name, if his anceſ- 
pr died ſeiſed of a fee, otherwiſe not: if J. S. enters in his name, 
et if the anceſtor of the commander did not die ſeiſed of a fee, J. S. on- 
is the diſſeiſor, and not he tat commanded him, for his command 
a conditional, 34 Af. 12. Fitz. Affize 315. 2. Danv. Abr. 631. 
Ne Abr. 663. 9 Vin. 107. | 
If a man commands J. S. to — D. and he does it according- 
1 the commander is a diſſeiſor as well as J. S. 2 Danv. Abr. 631. 
in. 107, 
If 2 man commands his bailiff to make a diſſeiſin, and he does it ac- 
ordingly, the commander is a diſſeiſor. 27 Af. 30. Fitz. Aſſize 254. 
Danv. Abr. 631. Roll. Abr. 663. 9 Vin. 107. 
If a man counſels another to make a diſſeiſin, and he does it accor- 
ingly, the counſellor is a diſſeiſor. 27 Af. 30. Fitz. Af. 254. 2 
Dv. Hr. 631, Roll. Abr. 663. 9 Vin. 107. To | 
_ * counſellors, commanders, c. are all diſſeiſors. 
Lit. 180. 6, | 
If a man makes a leaſe for years of the land of another out of the 
ins, and the leſſee enters, the leſſee only is the diſſeiſſor, and * 0 
| eſſor. 
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leſſor. P. 10 Ja. B. Contra 23 H. 8. S. 28. 2 Danv. Abr. 641, py 
Ar 663. 9 Vin 197. 

If a leſſee at will makes a leaſe for years, and the leſſee for yer 
enters the leſſce at will is the diſſeiſor, and not the leſſee for yean; 
ſor that otherwiſe the leaſe ſor years would be vaid. Rll. Ar. 66; 
2 Danv. Ar. 631. A n. 107, 

If tenant at will or ſufferance makes a leaſe for years, the leſſee x 
will and tenant at ſufferance are diſſeiſors, and not the leſſee for year, 
12 E. 4. 12.6. Br. Dſſeifin 67. Fitz. 4. 2 Danv. Abr. 632, Hl 
Ar. 663. I Vin. 107. 2 | 

If A diſſeiſes one to the uſe of B. who knows not of it, and B. 2. 
ſents to it, in this caſe till agreement A. is tenant of the land; d 


aſter agreement B. is tenant of the land; but both of them are dif. 


ſors. Co. Lit. 180, 6b. . 

But if done with force, A. is only guilty of the force. Moor 83 

If the baron diſſeiſes another to the uſe of the feme, the ſeme is 0 
a diſſeiſoreſs by this act of the baron: 14 E. 4. 9. 6. Fitz. D'ſſejn , 
Br. 66. O Vin. y. 

So it ſhall be, though the wife agrees to it during coverture, for b 
agreement is void. 2 Danv. Abr. 627. Roll. Abr. 660. 9 /in, y. 

If a man with force diſſeiſes another to my uſe without my con. 
mand, and I after agree to the diſſeiſin, I am a diſſeiſor; but all the 
force is only in the coadjutor : but if I agree ſpecially to the difſeiſn vi) 
— then perhaps I ſhall be charged therewith. Moor 53 pl. 15; 
Goulſ., 42. | : 

If one man diſſeiſes another to the uſe of a feme-covert, if tl 
feme agrees during the coverture, yet ſhe is not a diſſeiſoreſs,for be 
agreement is void. 2 Danwv Abr 627. Roll. Abr. 660. 9 Vin. / 

So if the baron agrees to the diſſeiſin, this ſettles an eſtate in te 
ſeme ; but ſhe ſhall not be a diſſeiſoreſs by the agreement of the bar 
12 E. 4. o. b. Fitz. D. ſſeiſin 3. Br 66. Br. Agreement 4. 3 ln 
272. 2 Dany. Ahr 627. Roll. Ar. 660. 9 Vin. 7. 

The ſame law if both agree, yet the feme is not a diſſeiſoreſs. ( 
tra 15 E. 4. 15 6. admitted. Br. Diſſeiſin 12. 2 Danv. Abr kr. 
Roll. Abr. 660. 9 / n. y. . 


But after the death of the baron, if the ſeme agrees to the diſſe, 


ſhe ſhall be a diſſeiſoreſs. 12 E. 4 9b. Curia Hitz. Diſſe/fin 3. . 
66. Br. Agreement 4. 2 Danv, Abr. 627. Roll. Abr. 660. gn 


It is regularly true, that a ſeme-covert cannot be a diſſeiſoreſ 
commandment, precedent, or agreement ſubſequent. Cs. Lit. 35. 

If a man enters into the land of another, claiming as guard 
where the land is not held of him, or where he ought not to be gui 
dian, though he is a diſſeiſor at the election of the heir, yet the . 
may ele& him to be a diſſeiſor, (28 ) ſor ſuch guardian after en 
grants the ward over, and the grantee enters, and he is adjudged a 00 
ſeiſor; and therefore the firſt guardian was no diſſeiſor by his ele&® 
for if he was a diſſeiſor, the ſecond guardian could be no difſeilor 
him, Rell. Abr. 661. 2 Dany, Ar. 628, 8 Vin. 102. C11. 
303. And the infant may either charge him as diſſeiſor or accoun'® 


Cart. 162. * | 
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tion of the leſſor at will that has the fee ; for if he diſpoſes of the land 
a« if no diſſeiſin h: d been, then it is no diſſeiſin, P. 9. Car. Br. Blun- 
n and Baugꝰ) adjudged in a writ of error, per Cr. contra, Richardſon ; 
and the judgment given to the contrary in Banco by the court againſt 
Harvey reverſed accordingly. Intratur Hil. 7 Car. B. R. Rot. 1106. 
where after a leaſe ſor years made by the leſſee at will, and leſſor at 


good. And in the argument of this caſe, another caſe was vouched to 
be adjudged between Pow/ſely and Blackman accordingly. Tr. 18. ac. 
Rt. 130. B. R. (Where the mortgagor in fee, who by agreement was to hold 
the land till failure, leaſed for years, &c. 1 be 316. & Cro: Car. 364. 
ſame caſe cited. Cro. Jac. 659, 660. 2 Roll. Rep. 242, 243, 284, 285. 
ſame caſe adjudged. Bridg. 12, 13. ſame caſe) But judgment was given 
the 29 Jac. where after a leaſe for years made by tenant at ſufferance 
upon a mort "ge, the deviſe of the mortgagee was adjudged good, 
and ſo no diſſei ) 

9 Vin. 102. 


ingly, But admitting it a diſſeiſin, the leſſee at will becomes diſſeiſor 
and tenant. And at the end of the caſe there is a Nota, That Sir Ro- 
bert Heath, C. J. of C. B. Crawley, ] Denham and Trevor, Barons, a- 
greed with the judgment of B. R. and conceived it would be very 
miſchievous if it ſhould be adjudged otherwiſe: but Sir Humphrey Da- 
denport ſeemed to doubt, whether the leſſee for years ought not ſtrictly 
to be taken for the diſſeiſor and tenant. 1. Jon. 315, 316. ſame caſe 
2djudged accordingly. Lk Rep. 297, 370. ſame caſe adjournatur. 
Lat. 53. Cart. 162. & 3 Med. 197. ſame caſe cited, But for which 
of them ſhould be the diſſeiſor, vide Co. Lit. 57. a. | 2 Inſt, 413, Cro. 
E! 830. 2 Roll. Rep. 242, 243. 284. Bride. 14. Ow. 28. 2 Leon. 
46. Lit. Rep. 297, 298, 370. Where it ſhould be no diſſeiſin, there 
being no intention to make one. 1 Leon. 122, 2 Roll. Rep. 284. 1 
And. 134. Style 407. Cart. 198. 3 Med. 196, 197. | 
Where tenant at will makes a leaſe for years, .and the leſſee enters, 
tis no diſſeiſin, but at the election of bim who has the freehold. 
Laich. 53, Cart. 162. Cro. Car. 302. pl. 6. wide Cro. El. 383. pl. 80. 
| fones, 315, Cro. Car. 220, 221. Br. Diſſeifin 61. Dall. 46. (& 
vid, where an entry in purſuance of a void leaſe is to be taken for a 
diſeiſin. Lucas 10 Med. 265.) The diſſeiſin muſt be at the election 
o! him to whom the tort is done. Whoever holds by my agreement is 
my tenant at will, and I have the eſtate. Cart. 198, 
And ſuch leſſee for years after entry is a diſſeifor, and a releaſe or 
confirmation to the tenant at will afterwards is void, becauſe the pri- 
"ty is gone, Cro. El. 830. pl. 38. | 
Receiving of my rents, or feeding of my common, is but a diſſeiſin 
at election. Hob, 322, | 
If a man enters into the land of an infant by his aſſent, this is a diſ- 
{cifia to the infant at his election; for the infant cannot prejudice him- 
ſelf by his aſſent. 11 E. 3. J. $7. adjudged. 2 Danv. Ar. 629. 
Rill Ahr. 661. 9 Vin. 103. 1 
If A be ſeized of lands in fee, and a ſtranger enters upon him b 
Colour of a leaſe for years which is void, and pays the rent to him this 
UA at | | : . 


If leſſee at will makes a leaſe for years, this is a diſſeiſin at the lee | 


will joined in a fine, and declared the uſes of the ſee, and adjudged | 


in at his election. Roll Abr. 6601. 2 Danv. Ar. 629. 


In Co. Car. 303. the caſe of Blunden and Baugh is reported accord- 
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is not any diſſeiſin at election: for if A. after covenants to ſtand ſeiſed 


to the uſe of himſelf in tail, the eſtate ſhall well riſe. P. 6. Ju. J. 
Molineux's Caſe, Per Cur. 2 Danv. Abr. 629. Roll. Ar. 661. 47 


103. 
if renant for years ſurrenders to the leſſor, and yet continues in 

ſeſſion, paying his rent to the leſſor, this is no diſſeiſin to the leſſot, 
but at his pleaſure. Dy. 62. pl. 43. | 

If A ſeiſed in fee, makes a deed of leaſe, by which he demiſes it to 
B. habendum a die datus for life, with a letter of attorney in the deed 
to make livery and reſerving fix ſhillings and eight pence rent, and the 
attorney makes livery the ſame day of the date, according to the form 
of the charter, and the leſſee enters, claiming it by force of the in- 
denture and livery, and pays the ſaid rent to the leſſor, according to 
the form of the indenture ; this is not any diſſeiſin to A. at his election, 
tho' prima facia he was a diſſeiſor, yet in as much as he claimed but : 
leaſe, and paid his rent accordingly, the leſſor may elect that he ſhall 
not be a diffciſor. M. 10 Car. B. R. Bull and Wiat. Roll Abr. 66, 


662. 2 Danv. Ar. 629, 650. Vin. 103. Cre. Car, 388. 


The court at firſt ſeemed e contra ; but after they gave a peremptory 


rule for judgment for the plaintiff, upon non-attendance of the deſen- 


dant, by which they adjudged it to be no diſſeiſin at election, where 
the caſe was, That the heir of the leffor, after the leaſe made, ſuffer. 
ed a common recovery of the land upon a præcipe brought againſt him, 
witkout any entry into the land p and by conſequence it was adjudged, 
that this recovery was good. But ir ſeems, that they adjudged it upon 
the laſt point of the recovery. Et. P. 11 Cag, B. R. Sir Keneln Dieh 
and Jordan, per Cur. upon evidence at the Er. reſolved, That this i 
an abſoiute diſſeiſin, becauſe che leſſee entered claiming his eſtate for 
liſe, and that it had been otherwiſe if he had claimed as leſſee at will 
2 Danv. Abr. 630, Roll. Abr. 662. 9 Vin. 103. 

If A. leaſes the demeſnes of a manor for years to B. and aſterward; 
aſſures a jointure of the ſame land to his wife for her life, and after 
aliens the fee, and the alienee enjoys the rent by the hands of the ter- 
mor, and after A. dies, and the wiſe enters claiming her jointure, and 


there keeps court, c. and B. aſſents thereto, and attorns to the wiſe, 


and pays to her the rent: this is a diſſeiſin to the alienee, or not, at 


his pleaſure, notwithſtanding the continuance of the poſſeſſion of the 


termor. D. 2. E. 178. 38. 2 Danv. Abr. 630. Roll. Abr. 662. 9 /in 


103. 


If A. being ſeiſed in ſee of certain lands, leaſes them ſor ſour Fa 
and the leſſee enters, and after A. grants the ſame premiſes to B. Haber. 
dum from Midſummer next for life, and aſter that feaſt the leſſee at- 
torns, and the years expire, and B enters, he is a diſſeiſor, the grant 
being void in law. And there is a diverſity between a grant made by 
agreement of parties, which ſtands not with the rule of law, and a grant 
good in its commencement, but to be perfected by a ſubſequent cere- 
mony, as in caſe of a charter of feoffment, if the ſeoſfee enters beſorc 
livery, he is not a diſſeiſor. 2 Co. 55. 

If a man recovers ſeveral houſes in an aſſize, and after the tenan! 
reverſes it in a writ of error, and a writ of execution iſſues to the ſhe- 
riff, to put him in poſſeſſion of the houſes which he loſt by the judg- 


ment, though the tertenants are ſtrangers to the recovery, aud __ 


* 
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fore ought not to be ouſted without a ſcire facias againſt them; yet if 
1 putting him out off poſſeſſion b e of chis "writ; | 
be ſhall not bg any diſſeiſor, becauſe he has the direct authority of the 
court to do * 2 Danv. Abr. 632. Roll. Abr. 663. 9 in. 109. 

So if one kes out an execution upon a judgment after the year, 
without ſuing out a ſcire facias, this execution 1s not void, but only 
voidable, and will juſtify the officer that executes it. 3 Lew. 404. ad- 
judged. . eee 5 

The ſame law is in all caſes where the execution is of a judgment in 
which the demand was of a thing certain; if the ſheriff makes execu- 
tion of this thing, he is no diſſeiſor. 2 Danv. Abr. 632. Roll. Abr. 
664. O Vin. 109. FIN Leg ona | | 
But where the execution is in the generality, without —.— any 
thing in particular, there the ſheriff ought to make execution of the 
right thing at bis own peril, otherwiſe he will be a diſſeiſor; for he 
Es take notice thereof, and has no warrant from the court to 
make execution but of the right thing. 2 Danv. Abr. 632. Roll. Abr. 
664. 9 Vin. 1096 | 

An infant at the age of eighteen years may be a diſſeiſor with force By whom 
by actual entry. 12 H..4. 22. 6. 2 Danv. Abr. 627. Roll. Ar. 660. and to 


9 Vin. | g 2 diſ- 
An — may be a diſſeiſor by actual entry. 3 4 7. Br. Afi = — 
46. Br Agreement 9. Br. Diſſeiſin 3. 2 Danv. 627. Null. 


Abr. 660. Vin. 99. | | 

So may a feme-covert by actual entry. 9 H. 4. 6. 12 E. 4.9. 6. 
Cur 7 E. 4.7.6. Fitz. Diſſeifin 3. Br. 66. 2 Danv. Abr. 627. Roll. 
r. 660. 9 Vin. 99. | | 

But an infant ſhall not be a diſſeiſor by agreement to a diſſeiſin to his 
uſe, 3 H. 4. 17. 12 H. 4. 22. 5. Br. Aſiae 46. Agreement 9 Diſſeiſor 
5. F. V. B. 179. GC. 2 Danv. Ar. 627, Roll. Ar. 660. 9 Vin. 99. 

If the baron and feme enter into land in the right of the feme, where 
ſhe has no right, the feme is not a diſſeiſoreſs, for this ſhall be taken 
w_ the act of the huſband only, 2 Danv. Abr. 627. Koll. Abr. 660. 
y Vin, 99. * | 

If a man takes a diſtreſs for rent iſſuing out of the land of a feme- 
covert, and the baron & ſeme make reſcous, they are both diſſeiſors. bid. 

f the baron diſcontinues the land of his wiſe, the feme being in poſ- 
ſeſſon, and diſagreeing to the feoffment, claiming her firſt eſtate, the 
ſeme is a difſeiſoreſs thereby. 21 E. 3.6. b. 2 Danv. Abr. 627. Roll. 
Ar. 660. 9 Vin. 99. | 

A leſſee for years cannot be diſſeiſed; for none can be diſſeiſed but yg, 
he who has the freehold. Cxs. Tac. 678, 679. pl. 15. be 2 Alle dor 

A ſeme covert cannot make a diſſeiſin to the uſe of her huſband, 8 to the uſe of 
. 6. 14. b. Curia, (becauſe tho! ſhe gains an eſtate by her entry, yet another. 
ſhe has not power to diſpoſe thereof to another, being covert, as ſhe 
ought if ſhe could make a diſſeiſin to another's uſe). Rt . 

55, 2 Danv. Ar. 628. Roll. Mr. 660. 9 Vin, 101. 

ſeme-covert cannot diſſeiſe a man to the uſe of a ſtranger for the 
cauſe aforeſaid, Contra 21 H. 9. 35. 2 Danv. Ar. 628. Roll. Ar. 
651. 9 Vin. 101. | 

A corporation aggregate cannot make a diſſeiſin to the uſe of another. 
: Danv. Abr. 628, ul, Ar. 661, 9 Vin. 101, 2 
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If a corporation aggregate diſſeiſes one to the uſe of another m 
they are diſſeiſors in their natural capacity. bid. ꝙ Vin, 101. 

If a man brings an infant with him into the lands of J. S. and there 
claims the land to the uſe of himſelf and the infant, y infant is 
not any diſſeiſor, becauſe he made no claim. 1bid, 8 

If A. diſſeiſes one to the uſe of B. who knows not of it, and B. aſſenu 
to it, in this caſe till the agreement A. is tenant of the land, and after 
the agreement B. is tenant of the land. Co. Lit. 180. 6. 

The demandant in a præcipe, and others, diſſeiſed the tenant to the uſe 
of the others, and the writ abated not, ior the demandant gained 10 
tenancy in the land, being but a coadjutor. Co. Lit, 180. b. 

If one diſſeiſes tenant for life to the uſe of him in reverſion, and 
aſter he in reverſion agrees thereto, it is ſaid that he in reverſion is; 
diſſeiſor in fee, for by the diſſeiſin made by the ſtranger the reverſion wy 
diveſted, which they ſay could not be reve led by the agreement of hin 
in reverſion, for that it made him a wrong-doer, and therefore no rela- 
tion of an eſtate gained by wrong can help him Co. Lie. 180 6. 
The agreement has relation to the time of the diſſeiſin, and if the 
diſſeiſor makes a leaſe before agreement, the party to whoſe uſe, 
agreeing after, ſhall avoid the leaſe. 2 Leon. 223. per Feffrys, argu- 

| endo, fed Q. & wide Co. Lit. 272. a. | 
Tn whit If a man be diſſeiſed of part of a corody, this is not any diſſeiſn d 
Tien of the whole. 2 Danv. Ar. 632. Roll. Abr. 664. 9 Vin. 109. 
pert hall be If the corody be to take ſour loaves and four flagons of drink every 
a diſſeiſin of week, and he is diſſeiſed of the loaves, this is no diſſeiſin of the drink: 
the whole. but if difleiſed of two loaves only, this is a diſſeiſin of all four. 8 G 
O. 4. 

If a man be diſſeiſed of a part of the profits of an office, this is d 
any diſſeiſin of the whole office, 2 Danv. Abr. 632. Roll. Abr. 66, 
9 Fin. 110. N 

If a man holds of me ten ſhillings rent, and diſſeiſes me of twenty 
ſhillings thereof, this is a diſſeiſin of the whole. hid. 

If Jam ſeiſed of a manor which extends into ſeveral counties, ant 
one diſleiſes me of an acre in one county, this is not any diſſeiſin of the 
reſidue of the manor. id. | | 

Where an A diſſeiſor' dying ſeiſed, unleſs he has had quiet poſſeſſion without 
A ue, entry or elaim for five years after the diſſeiſin, does not take away the 
ren , entry of the difſciſee. Sat. 32 H. g. c. 33. | 
Of dNerfor If a diſſeiſor makes a ]eaſe for life, and afterwards levies a fine 9 
and diticiice. the reverſion with proclamations, and"the five years paſs, ſo as the dil. 
ſciſee is ſor the reverſion barred, the difſeiſor ſhall not enter upon b 
tenant for life. C. Lit. 298. a, For then he would avoid bis on 
grant. id. 302. | 
Of tefforand Where a man is poſſeſſed of a leaſe, if he be not difpoſſeſſed there 
leflce, of, (if it be not turned to a right) though another is in poſſeſſion, "9 
fine and non-claim ſhall bar; but if it is turned to a right, then he n 
barred by a fine and non-claim, and cannot aſſign; though if it is 00! 
turned to a right, then he may enter when he will, and it cannot bet. 
him. Carter 196. 2 Jul. 517. 9 Ce. 106. a. Cre. Fac. 60. 5 , 
* JK, -- Tok, Bi. | | 


If leflee ſor years is ouſted, and he in reverſion diſſeiſed, and 4 
5 y 


diſſciſor levies a ſine with proclamations, and ave years 3 
. c 
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jeſſor as well as leſſee are barred by their non-claim, and the leſſor 
ſhall not have five years after the term expired; and this is by reaſon 
of the ſaving in the ſtarute of 4 H. 7. Podger's Caſe, 9 Cu. 105, b. The 
leſſor might» have entered in the name o the tenant for life, for years 
or by copy, and alſo in his own right, and ſaved as well their intereſts 
as his own eſtate. 9 Co. 105. 6. 106. a. 5 

A leaſe for years being in eſe, another leaſe for years was made to 
7 S. to commence after the end of the firſt leaſe determines : the ſe- E 
cond leſſee does not enter, but he in reverſion enters, and makes a 
ſeoffment, and levies a fine with proclamation, and five years paſs 
without entry or claim of the ſecond leſſee. Reſolved that the ſecond 
leſſee for years was barred : but if the firſt leſſee had been ouſted, and 
a diſſeiſor had levied a fine, and he who had the future intereſt, viz. 
the ſecond leſſee, enters not within five years, it ſhall not barr him ; 
for the diſſeiſor's fine (he not having entered) did not diveſt the future 
intereſt, Carter 82, 117. 5 Co. 124 Cro. Fac. 60. | 

If one diſſeiſe me, and during the difſeifin cut down timber, graſs, Difcifce's * 
corn, Cc. and afterwards I re-enter, I may bring an action of treſpaſs remedies af- 
againſt him and his ſervants ; but if my diſſeiſor makes a feoffment in ter re-eatry, 4 
fee, gift in tail, leaſe for life or years, and afterwards I enter, I ſhall 
not have treſpaſs againſt them who came in by title; for this fiction in a 
Jaw, that the freehold has always continued in me, ſhall not make 
them who cone in by title to be tort-feaſors. 11 Co. 51. a. b. Kelw, 
1.6, Hob. 98. 2 Roll. 554. But I ſhall recover all the meſne pro- 
{irs againſt my diſſeiſor himſelf, though not againſt thoſe claiming un- 
der him. 11 Co. 5 1. a. Hob. 98. 2 Roll. 554. Yet in Holcomb v. 
Rawlins, it was adjudged, that the diſſeiſee was remitted by his re- 
entry to his firſt poſſeſſion, and then all who occupied in the mean "= 
time, by what title ſoever they came in, ſhall anſwer to him for their | "Mn 
time: as if a difſeiſor had been diſſeiſed by another. and the firſt diſ- 
ſeiſee 9 he ſhall in treſpaſs puniſh the laſt diſſeiſor. Cro. El. 
540 fl. 3. , | 20 

Although an action will not lie againſt the feoffee of the diſſeiſor 
for the corn or graſs, Ec. cut, yet the diſſeiſee, after his re-entry, 
may ſeiſe or bring trover ſor them ; for the regreſs of the diſſeiſee has 
relative (as to the property) to the continuance of the freehold in him 
a» in tio. 11 Co. 57. 6. | : 

If a diſſeiſor or — wrong - doer aſſigns dower fairly and juſtly Where the 
without covin, that ſhall bind the heir. Co. Lit. 35. a, Perk. 394, aof the 
95, 398. 2 C. 67. 3 Co. 78. 5 Co, 30. 6 Co. 58. Plrud. 54. eifr hall 
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5 Bro. 15. 59. _ the 
2 By Non- performance of a Condition. 

- Lands, c. may be forfeited or loſt by the non-perſormance of a 

vr ian, whether it be expreſſed or implied by law. 

(. ; ; 

the 2 


Of the different Means 


By Maſte. 


Lands, tc. may be forfeited by waſte. 


Waſte, Waſte (vaſtum dicitur a vaſtando, to ns is a _ or deftruQion 
Wet. in houſes, gardens or orchards, dove-houſes, parks, warrens, fiſh- 
ds, trees, woods, lands, c. to the 29 ro of the heir, or of hin 

in remainder or reverſion. Co. Lit. 52. 6. 53. a. 


Search, if The leſſor may enter at ſeaſonable times, to ſee whether any waſte 
waſte com- ig committed; and if the leſſee hinders his entering, the leſſor may 
bring an action on the caſe. 2 Cro. 478. 
Kinds of There are two kinds of waſte, voluntary or afual, and permiſſive. 
oo 1. Voluntary, by commiffon, that is, by cutting down timber trees 
—y proſtrating houſes, or the like; and the ſame word has the ſtatute of 
Glour. c. 5, que aver fait waſte, and yet is underſtood as well of paſſive 
Actise and as active waſte ; for he who ſuffers a houſe to decay, which he ought 
ative. to repair, does the waſte : and therefore if a man makes a leaſe for 
years, by indenture, of a houſe and lands, upon condition that if it ha 
n that the leſſee commits waſte, that the leſſor ſhall re-enter ; in 
. this caſe, if the leſſee ſuffers the houſe to be waſted, the leſſor ſhall re- 
enter. 2 Permiſſive, i. e. by omiſſion, or not doing, as in not repairing, 
2 In/i.145. Both are equally injurious to him that has the inheritance. 
Waſte in Waſte may be committed in houſes, by pulling or proſtrating them 
houſes. In down, or by ſuffering them to be uncovered, whereby the ſpars or 
— rafters, planchers or other timber of the houſe becomes rotten. But 
© if the houſe be uncovered when the tenant comes, is is no waſte in the 
tenant to ſuffer the houſe to fall down. Co. Lit. 53. a. | 

Yet in ſuch caſe the leſſor ſhall have the timber; and ſo he ſhall if 
the — be pulled down, or blowed down by tempeſt, Co. Lit. 
81. 6. 

Though a houſe be ruinous at the tenant's coming in, yet if he pulls 
it down, it is waſte, unleſs he builds it up again. Co. Lit. 53. a. 

If glaſs windows (though glazed by the tenant himſelf) 5 broken 
down or carried away, it is waſte ; for it is part of the houſe. C. 
Lit. 53, a. 10 Co. 63, 64. 

The ſame is of new chimney-pieces ; though in ſome places they 
pretend by cuſtom to take them down within the term, if they ſet up 
the old chimney-pieces. | 

And ſo it is if wainſcot faſtened by nails, ſcrews or irons put through 
E or walls, benches, doors, ſurnaces, &c. fixed to the houſe, either 

y him in remainder or reverſion, or by the tenant himſelf. Co. Li. 
53. 4. 4 Co. 64. : 

If wainſcot, benches, furnaces, Ec. are not fixed, they may be 
taken away at any time. And a fixed ſurnace may be taken away a 
any 1 5 within the term, if it is not fixed to the walls or poſts of the 
houſe. 

If one pulls down a malt-mill, and builds a corn-mill, it is waſte, 
though 1 corn- mill is of greater value. 

If the tenant builds a new houſe, it is waſte, (Roll. Mr. 507. contrs) 
and then if he ſuffers that to be waſted, it is a new waſte. Co, Li. 
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If the Houſe falls down b tempeſt, or is burnt by lightning, or 


thrown down by enemies, Ic. without the fault of the tenant, he 
ſhall not be charged with waſte, (Plowd. 29. Co. 98. Co. Lit. 283,) 
unleſs he bound himſelf by covenant that he would leave it in as good 
2 condition as he found it. Dr. & Stud. 112. Dial. 2. c. 4. 

But in this caſe, or where the houſe was ruinous at his coming in, 
and falls down, the tenant may build the ſame again with ſuch mate- 
rials as remain, and with other tumber which he may take growing 
on the premiſes. Co. Lit. 5 3. a. __ 

Yet he muſt not make the houſe leſſer or larger than it was before, 
or {ell the trees, and with the money build it up, for che ſale is watte. 
lbid. L | 


If the houſe is uncovered by tempeſt, the tenant muſt repair it in 


convenient time. C. Lit. 53. 4. | 

And though there be no timber growing upon the ground, yet the 
tenant, at his peril, muſt keep the houſe from waſting. Co. Lit. 5 3. a. 

A leſſor has no remedy againſt a tenant at will for permiſſive waſte ; 
but a tenant for years is of courſe bound to ſuſtain or repair the 
houſe. Lit. F 71. Co. Lit. 57. a. 

If one ſuffers the houſes to be waſted, and then fells timber to re- 
pair them, this is double waſte, Co. Lit. 53. 6. 

But in many caſes a tenant for life or years may fell timber to re- 
pair, though he is not forced to it; as if a houſe is ruinous at the time 
of the leaſe made, he is not bound to repair it ; but if he cuts down 
timber, and doth repair it, he may juſtify it; for the law doth favour 
the maintenance of houſes for the habitation of mankind. And there- 
ſore if two or more jointenants or tenants in common be of a houſe of 
habitation, and one will not repair the houſe, the other ſhall have a 
writ de raparatione facienda. And the writ ſays, ad ſuftentationem ejuſ- 
dem domus teneantur. | oe RT 

So it is if the leſſor covenants to repair the houſe, the leſſee (if the 
leflor does not do it) way with timber growing on the ground repair it, 
though he be not compelled to it. 161d. 

A tenant may dig for gravel or clay (though no pit was open at the 
time of the leaſe) for reparation of the houſe, by the ſame reaſon that 
he may cut down timber to repair it. Co. Lit, 53. 6. | 

If the houſe is burnt by negligence or miſchief, it is waſte, Mid. 
See Stat. 6 Ann. c. 31. 


If the tenant cuts down or deſtroys any ſruit-trees growing in the Waſte in 
garden orgorchard, it is waſte ; but if ſuch trees grow upon any part gardens and 
vl the ground out of the garden or orchard, it is no waſte. Co. Lit. 53. — 

If the tenant of a dove-houſe, park, warren, vivary or fiſh pond, e 


fc, does take ſo many pigeons, Fc. as that ſuch ſufficient ſtore 1s not parks, &e. 


leſt as he ſound there when he firſt entered, it is waſte. Co. Lit. 53 a. 
2 Inſt. zog. | | | 


And to ſuffer the park-pales to decay, whereby the deer are loſt or 


diſperſed, it is waſte. | 


Waſte in land. If a tenant converts arable land into wood, or wood Waſte in 


into arable land, or meadow into arable, or arable into meadow, or land. 


paiture into arable, it is waſte ; for it not only changes the courſe of 
= 2 but the courſe of the landlord's evidence of his eſtate, 

9. Lit. 53. 3. 2 | 
If 
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If antient meadow ground beyond the memory of man, or brook 
meadow, is ploughed up, it is waſte. 2 Roll. Abr. 114. 22 Vin. 


37. 
But if meadow ground hath. been at any time arable, or ſome. 
_ meadow and ſometimes paſture, it is no waſte to plough it up. 
It id. | 
Therefore ſuch meadow muſt be defended from being ploughed up 


by covenant, (vis.) to pay ſo much an acre (as five pounds an acre, 
0 


Oc.) if the tenant doth plough it up. 2 Roll. Abr. 815. 

It is waſte to ſuffer a — of the ſea to be in decay, ſo as by the 
flowing and reflowing of the ſea the meadow or marſh ground is ſur- 
rounded, and thereby rendered unprofitable. Co. Lit. 5 3. b. 

But if the land is ſurrounded ſuddenly by the violence of the ſea, oc- 
caſioned by a tempeſt, without any default of the tenant, it is no waſte 


that is puniſhable. Co. Lit. 53. 6. 


So it is if the tenant does not repair the walls or banks againſt river, 


or other waters, whereby the meadows or other marſhes are ſurround- 


ant 


ed, and become ruſhy and * Co. Lit. 5 3. b. 


Waſte in trees and wood. Trees are parcel of the inheritance ; and 


though they are excepted in a leaſe, yet they are not chattels. 


The leſſor, after he has made a leaſe for life, may by deed grant the 


trees, or reaſonable eſtovers out of them, to another and his heirs, and 


the ſame ſhall take effect after the death of the leſſee. Ibid. 
But ſuch a gift to a ſtranger is void during the eſtate for life, be- 


cauſe of the particular prejudice it may be to the leſſee. 1b1d. 


Timber is reſerved by law'to the leſſor; therefore if it be cut 
down by a leſſee, the leſſor may take it away; the leſſee had only an 
intereſt in trees while ſtanding, as in the fruit, ſhrowd, ſhadow, Cc. 
4 Co. 62, 63. 5 Co. 11, 76. 11 Co. 48. 50. 81. On this account, 
it he cuts down timber-trees, (viz ) oak, it and elm, (which are tim- 
ber trees in all places, except elms on ſome copyhold eſtates) or tops 


them, or doth any other act whereby the timber may decay, it is waſte. 


Co. Lit. 53. a. N 

And if the leſſee has covenanted to leave the wood in as good plight 
at the end of the term as he found it, the leſſor ſhal! preſently have 
an action of covenant for cutting down the timber, for now it is not 

ib'e for him to perform the - covenant, or to leave the wood in 3 
good plight as he found it. Otherwiſe, if during the term the leſſer 
do waſte in houſes ; for theſe may be repaired before the term ei- 
pie. F. N. B. 145. „ Or: 21. 70. 15; * 

Alſo in counties where timber is ſcarce, and beech and the like ſerves 
to build houſes for the habitation of man, or the like, they are to be 
accounted timber, and to cut them down is waſte. Co. Lit. 53. 4. 

If rimber-trees are thrown down by the wind, the landlord or lefſor 
ſhall have them. 4 Co. 63. 11 Co. $1. 

If a tenant ſuffers the young germins to be deſtroyed by beaſts, or 
does ſtub them up, it is deſtruction. Co. Lit. 5 3. 4. 35 

Cutting down willowe, beech, birch, aſp, maple, Cc. ſtanding "" 
the deſence and ſaſeguard of the houſe, is alſo deſtruction. Co. Lit. 


8 3. 4. 
If 


Clit 53. 5. 22 Vin 479 


done by the tenant; and then the Sheriff may take the poſſe comitatus, 


Chancery to ſtay the waſte. F. N. B. 55. Co. 115. Co. Lit. 53. b. 


houſe or lands, let for life or years, to ſee if waſte is committed. 2 


Inft. 306. A pa- | | | 
| a 1 


* 
n 1 * 


of acquiring, &c. real Eſtates. 


I chere is N quickſet ſence of white-thorn, and the tenant or leſſee 5,4 
ſtubs it up, or ſuffers it to be deſtroyed, it is a deſtruction. Co. Lit. * | 


34 for all theſe and the like deſtructions an action of waſte lies. | 
Co. Lit. 53. a. E | | | 
For waſte and deſtruction in a large ſenſe are ſynonymous terms. 
Turning trees into coal for fuel, when there is ſufficient dead wood, k 
is waſte, Co. Lit. 53. 6. 4 
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The tenant may take ſufficient wood to repair walls, pales, fences, 
hedges and ditches as he found them ; but not to make theſe anew. 
Co. Lit. 53. b. | OS Fe. 

And — may take ſufficient plough- bote, fire-bote, and other houſe- 
bote C9. Lit 53. 4. my DER | 8 

He way alſo cut down underwood at ſeaſonable times. 2 Roll. 

Ar. 817. . | ww 

A copthohibr without cuſtom may cnt down grelt trees to repair * 
his copyhold houſe, though this may be rettrained by cuſtom; or he ' 
may be reſtrained to cut them down without aſſignment of the lord or _—_ 
his bailiff. Roll. 508. » | 4 

A tenaut alſo may cut down dead wood. 4 Co. 63. | 2 

Digging for gravel, lime, clay, flone, brick, earth, &c. or for mines Digging for © 
of metal, coals, &e. hidden in the earth, which were not open when the gravel, , - 
tenant came in, is waſte ; but he may dig for gravel, clay, Ic. for the mines, &. 
reparation of the houſe, as well as he may rake convenient timber-trees. 


% 
e 
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If one makes a leaſe of his land for life or years, in which there is 


| 
a mine of coals, & e. not mentioning any mines in his leaſe, the leſſee may ; 
dig and take the profit of ſuch mines as were open at the time of the 
leaſe made. Co. Lit. 54. 5. 5 Co. 12. : 3 
But he cannot dig for any new mine that was not open, for that would | 
be waſte. hid. 22 Vin. 4399. So | 1 
And if there are open mines, and the owner makes a leaſe of the land "2 
with the mines therein, this ſhall extend to the open mines only, and 1H 
not to any hidden mine. Ibid. 5 | 
But if there be no open mine, and the leaſe is made of the land with 
all mines, the tenant may dig for mines, and have the profits ; other- 
wiſe thoſe words would be void. Mid. 22 Vin. 439. 
Dilapidation or waſte of eccleſiaftica] places, houſes and buildin . 
1s a good cauſe of deprivation. Some ſay an action of the caſe Will ons or waſte 
lie for dilapidations. 3 [nft. 204. 11 Co. 49. 3 Lev. 116, Lev. 268. of eccleſaſ- 
If he who has the inheritance ſears waſte will be committed ia any bop — 
of the foregoing inſtances, he may (before any waſte done) have a pro- 8 log 
bibition directed to the Sheriff, that he ſhall not permit waſte to be 


and withſtand the doing of it. F. N. B. 55. Co. 115. Oo. Lit. 53. 
b. 2Inft. 146. 299. | | 
Or he in remainder or reverſion may have an injunction out of the 


2 Inſt. 146. 299. 


. " 


He in reverſion, either perſonally or by another, may enter into the 
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ment and ſhall forfeit the thing waſted, and recompence thrice ſo much a th, 


8 : Preſcription is a title by ufe and time allowed by law. Ins 


— 
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A patron may have a prohibition to hinder a perſon from cutting 
down trees to his own private ufe. 11 CG. 49. 2 Roll, Abr. 819, 
The forfci- The forfeiture and judgment in waſte appears in the ſtatute « 
ture, judg- Glouceſter, or 5 & 6 Ed. 1, c. 5; for by it, the party convicted of way 


recovery yafte is taxed at. [See Weſt. 2. or the 13 Ed. 1. c. 14. and the 8 U 
1 3. c. 11. for recovery of coſts, and alſo 11 0 12 W. z. c. 4. J 4. con. 
: eerning wilful waſte in the lands of Papiſts diſabled, c. | 
If waſte be done ſparſim here and there in woods, the whole wogg; 
ſhall be recovered, or fo much wherein the waſte ſparſim was done, 
Co. Lit. 54.a. .2 Inſt. 303, 304. | | 
And ſo in houſes, ſo many rooms ſhall be recovered wherein there 
is waſte done; but if the walte is committed here and there throyg, 
out, all ſhall be recovered. 1bid. | | 
| Regularly, he that enters or recovers by force of an implied condi 
tion, ſhall not avoid precedent incumbrances ; for if a tenant for li 
grants a leaſe for years, and afterwards doth waſte, and the leſſor re. 
covers in an action of waſte againſt the tenant for life, he ſhall ayvid 
the leaſe made before the waſte done; becauſe the action of waſte mu 
of neceſſity be brought againſt the leſſee for life to recover the plac 
waſted, which muſt bind the leſſee for years. Co. Lit. 233. B. 244. 
Foe precedent rent granted out of the land ſhall not be avoided 
id. PRE LY 
For if leſſee for life grants a rent-charge, and afterwards doth waſt, 
and the leſſor recovers in an action of waſte, he ſhall hold the lad 
charged during the life of tenant for life. bid. 
But if the rent was granted after the waſte done, the leſſor flu 
avoid it. Ibid. + 


6th. Of claiming Titles to Eſtates by 
Preſcription. | 
RESCRIPTION is where a man can ſhew no other title to wit 


TS he claims, than that he and thoſe under whom he claims, hat 
immemorially uſed to enjoy it. 2 Blackflone's Com. 253. 


what. I * a. | | | 
N t ſuppoſes a deſcent or purchaſe originally. Mood Inft. B. 
c. 3. 
To make ſuch a title to an inheritance, the time by common lau l 
time whereof there is no memory of man lo the contrary which is no limite 
time. Wood's Inſt. B. 1. c. 3. cites Lit. 170. Inft. 115. a. & b. 24 

95. 96. 238. 663. ot | 
By fatutes preſcription may be within memory. Wood's Inf. l 
2. C. 3. , 2 
In what A preſcription properly ſo called, (as it relates to an inheritance)! 


1 to be time out of mind, and is for the moſt part perſonal, being nud , 


may be by in the name of a certain per ſon and his anceſtors, or thoſe whoſe WF | 
precript ion. 1¹ 


8 
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tate he has, or of a body politic and their predeceſſors; as when J. §. 
ſeiſed of the manor of D. in fee, ſhews that he and his anceſtors, and 
all thoſe whoſe eſtate he has in the ſaid manor, have, time out of 
mind of man, had and uſed to have common of paſture, &c. in ſuch a 


Wood's Inft. B. 2. c. 3. cites Lit. 170. 183. Inft. 213.6. 115. 4. 121. a. 
Vent. 386, 387. Cc. i : — 04 
Tenant in fee-fimple ought to preſcribe in his own name: tenant 
for life, years, or at will, in the name of him who has the fee. 
Ibid. 2 ag 5 
A park- keeper for life cannot preſcribe in himſelf and predeceſſors 
to have ſuch profits as incident to his office, becauſe he has not any in- 
tereſt in the office in perpetuity, . neither is there any inheritance in it; 
and a man cannot preſcribe to the incidents, unleſs he can preſcribe 
to the principal thing. Dyer 70. | 6 2M 
on from their anceſtors ; though bodies politic may gain or be bound 
by preſcription only. Mood Inſt. B. 2. c. 3. | 9 x 
A corporation may preſcribe by a que eſlate in their borough, Ld. 
Raym. 386. | | 
; Caen cannot preſcribe for an intereſt, as common, Ec. Id. 
Raym. 400. f 95 +) 
Tenants in common may be by preſcription, but not jointenants, becauſe 
there is a ſurvivorſhip betwixt them; nor tenants at will, In that 
caſe of tenancy in common, one _ make title to lands by preſcrip- 
tion, Lit. 310. Inſt. 114. 6. 195.6. | ! 59 
A corporation cannot preſcribe in themſelves without ſhewing that 
hey are a corporation by preſcription. Ld. Raym. 558. | 
Preſcription may be laid in a great many, where it tends but to 
| Io eaſement or diſcharge, not matter of intereſt and profit. Mood s 
uſt. B. 2. c. 3. | | i now! 
3 for intereſts and profits are extinguiſhed by unity of 
poſſeſſion, but not preſcriptions for ealements. 2 Ld. Raym. 1400. 


oration, Bid. 

Inhabitants, unleſs they are incorporated, cannot preſcribe to mat- 
rs of profit in alieno ſolo, but they may for matters of eaſement, as for 
way to a Church, Cc. or for matters of di/charge, as for a modus de- 
imandi, or to be diſcharged of tithes or toll. 6 Rep. 59, Oc. 


reſcribe in himſelf and his anceſtors, whoſe heir he is by deſcent; 
ot in himſelf and thoſe whoſe eſtate he has, (unleſs the que eſlate is 


ple ;) for he cannot have t 
hich ought to be ſhewed to the court. But of things that are a 
"dant to a manor, lands or tenements, it is otherwiſe ; becauſe the 
janor, Wc, _ paſs without deed. Wood's Inſt. B. 2. c. 3. 

Nothing can be preſcribed for, which cannot be raiſed G 


wr 4 = Meod's Inf. B. 2. c. 3. cites Finch, 132, Vent 387. 2 Roll. thing, 
8 : 4 4. : ; | 
ole 1 Vol. III.- Pax IL N n One 


ul a conveyance to the thing claimed by preſcription, as in the former 
heir eſtate that lies in grant without deed, - 


place, (being the land of another) as appertaining to the ſaid manor. 


Natural perſons cannot gain or be charged by a general preſcripti- 


A man may preſcribe that all the inhabitants of the pariſh have 
ſed to be buried in the church- yard, &c. though they are not a cor- 


He that would have a thing that lies in grant by preſcription, muſt In grant. 


grant at Of what 
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hy n 


One cannot. make title to land by preſeription, but only to rent o: 
profit — of OR. — 5 led 1 4 * 
It relates to a fee-ſimple, and is always ap to 1 Th. 
heritance. Wood's Inf. B. 2. c. 3. cites 4 Rep. 31, 32. Inf. 11s, þ. 
2 Inſt. 720. 6 Rep. 60. | | . 

No one can preſeribe againſt the King, where he has an eſtate yer. 
manent, and a certain intereſt, 3 an ad of parliament. Wood; 
Inſt. B. 2. c. 3. cites 7 Rep. 28. Inſt. 41. b. 113. a. 114. a. & b. 
Though regularly a man cannot preſcribe or alledge a cuſton +. 
gainſt a ſtatute, becauſe it is a matter of record, and is the higheſt 
proof and matter of record in law; yet a man may prefcribe or alledy 
a cuſtom againſt an act of parliament, when his preſcription or cul. 
tom is ſaved or preſerved by another act of parliament. Cy, 1;, 


115. 4. * | 
* can preſcribe directly to goods and chattels of traitors, felow, 
ſelons of themſelves, fugitives, of thoſe that are put in the exign, 
deodands, conuſance of pleas, to make a corporation, to make a 0. 
roner, £c, But one may make title by uſage or preſcription only n 
treaſure-trove, wails, eſtrays, wreck of ſea, to hold pleas, courts le, 
hundreds, e 2 _ kn _ fiſhes, fairs, markets, frank 
foldage the in a gaol, toll, to have a corporation cri 
don, Ur. ÞW, 71%. * c. 3. has by pref ; 
B. being ſeiſed of the manor of D. he and all thoſe whoſe eftatele 
has in the ſaid manor, time out of mind, have had liberty of fold 
in the town of D. et pro meliori paſturatione omnium ſuorum, the inbab. 
tants of the ſaid town _— any lands therein might erect hurdle i 
their lands, with the leave of the lord of the manor, and not otherwik 

B. had let the ſaid manor to P. and L. had ereQed hurdles without 
cence, ſo as the profits of his foldage is impaired by it. It was obs 
ed, that the preſcription is not good; for it is againſt law aud cw 
mon right to abridge the ſubject of the profits of his lands: but 
Curiam, The'preſcription is good, for it only reſtrains the tenantf 
2 3 Leon. 1 48 9 8 * 

he title being once gain preſcription or cuſtom, it cannot! 
boar on loſt by interruption of the poſſeſſion For — twenty years; but it m 
ſcription be loſt by interruption in the right ; as if one has had a rent or com 
may be loſt. by preſcription, unity of poſſeſſion (or a poſſeſſion of the land withi 
rent or common) of as big and durable eſtate, is an interruptio 
the right. Wood's Inf. B. 2. c. 3. cites Inft. 114. , 2 Inſt. 6550 
2 Roll. Abr. 271. | 
A modus decimandi being alledged by preſcription for tithes of lank 
the payment of the tithe-lamb in ſpecte for twenty years laſt pal 
not deſtroy the preſcription. 1bid. 

If one that has title to a common by preſcription ta kes a leaſe of! 
land, after the expiration of the leaſe he may till claim by preſeſ 
on, for the ſuſpenſion was only of the poſſeſſion. 1bid. 

Though a houſe or mill falls by default of the owner, or ott 
he may rebuild-it upon the ſame — ; and all thoſe thing" 
were appendant or appurtenant to it ſhall continue. Wood's 11 1 
c. 3. cites 4 Rep. 87. | | , 


*** 
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A corporation that has privileges by grant or pref cription, though JI 
they are incorporated by another name, yet the new, body ſhall haye A 
all the privileges that the old one had. Wood's Inft. B. 2. c. 3. 

If a court held by preſcription is granted and confirmed by the 
King's Letters Patent, this does not deſtroy the preſeription; but the 
court may be held by preſcription as before. Q. ibid. Cites 2 Roll. 

, r. 2717. 2 
; And if one claims any thing by preſcription, and alſo by charter, 
if the charter is not contrary to the preſcription, it ſhall be good by 


4 way of confirmation, as ſome affirm. Wood's Inft. B. 2. c. 3. 
A preſcription muſt not be laid in an wncertainty, or in the disjundive, Preſcription 
7 nor againſt the public good; as, to do a thing which is a nuiſance, Ec, how laid, 


nor againſt reaſon or religion, nor as to a mere negative. Wood's Inſt, 
B. 2. c. 3. cites 2 Roll. Abr. 265. 270. , 

There is a difference between a preſcription, cuſtom and uſage ; pre- The diſſer- 
ſcription has reſpect to a certain perſon, Who by intendment may have a ence beten 
continuance for ever; as for inſtance, he, and all thoſe whoſe eſtate Preſcripti 


fo — 4 > * on, cuſtom 
he has in ſuch a thing, this is a preſcription. Nel. Abr. 1277. ge, 

be But a cuſtom is ES. and is alledged in no perſon, but is within ſome * 

. manor or other place . as, that there is ſuch a cuſtom time out of mind 

6 within the manor of A. that all the copybolders of the ſaid manor 

uri bave had and uſed to have common of re, &c. in ſuch a waſte of 


the lord, parcel of the ſaid manor, &c. Wood's Inft. B. a. c. 3. ft. 
uy b. Nel Abr. 1277. | £4 | F holds, 
hus it muſt be, when a copyholder alledges a cam againſt his Copyh - 
lord; for a copyholder cannot lay a preſcription in himſelf and his Rep. 978. 
anceſtors, by reaſon of the baſeneſs of his tenure ; therefore this is 
allowed for neceſſity ; but when he claims common or other profit in 
the ſoil of a franger, he muſt preſcribe in the name of the lord of the 
manor, (vi g.) that the lord of the manor and all his anceſtors, and all 
thoſe whoſe eſtate he has, have had common in ſuch a place for them- 
ſelves and tenants at will, &c. Wood's Inft. B. 2. c. 3. 55 
Cuſtom is local, and alledged in no perſon; and this ſerves for them Local, and 
who cannot preſcribe in their own name, nor in the name of any cer- in no 
am ; as inhabitants of a town, &c. Wood's Inſt. B. 2. 4. 3. 
ſo a cuſtom may be alledged, when it is reſerred to inſenfible things ; 
as, that all ſuch lands are deviſable, c. Wood's Inft. B. 2. c. 3. Wo. 
Uſage differs both from preſcription and cuſtom ; for uſage, may be Uſage. 
ther to perſons or places, as to inhabitants of a town to have a way, _ 
or to ſuch a hundred in ſuch a county: thus tenant for life cannot 
reſcribe, but he ſhall have the benefit of an uſage. Nel. Abr. 
1277, | - 
But to ſpeak in general of cuſtoms and preſcriptions without diſtine- 
Ion: | 
To cuſtoms, and preſcriptions, poſſeſſion and time are inſeparably in- The ind- 
ident. Wood's _ 1 3. e. 3. Hoſe 1 Infl. 113. b. 114. 4. 115. 4 dents infes 
Poſ-ſlon muſt be long, continual and peaceable. Wood's Infl. B. parable to 


c. 3. 8 
| Line (61 has boon fald) by common law muſt be beyond the memory 
7 Nu 2 | Bu 


„„ 
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But if there is a ſufficient proof by record or writing to — 


trary, then ĩt is within the memory of man 17b:id 


At law. 


In equity 


Moarriage- 
ſettlement. 


From what has been ſaid, it may be obſerved, that a preſcription is 
properly a title or claim of a real intereſt or profit in the land of ano- 
ther, which in actions at law -muſt be ſtritly pleaded according to 


certain rules, and are not like 'cuffoms, or improper preſcriptions, chat 


are by way of diſcharge, or for eaſements, or for matters of perſonal 


- exemption or privilege. 


Vide Blackflone's Commentaries, Vel. 2, title Preſcription. 
o are deemed Purchaſers or not: 


Thoſe are deemed purchaſers at Jaw, who come to the poſſeſſion 
of lands or tenements by deed or agreement, and not by deſcent, (Lit, 
F 12.) nor by eſcheat, nor by wrong. Co. Lit. 3. b. 18. 5. 

And in equity, a purchaſer is conſidered as a perſon who innocenth, 
without fraud or ſurprize, for a valuable conſideration, acquires 2 
right or intereſt, and is therefore ſo far favoured and protected, that 
his title ſhall not be impeached in equity; no planks that he can la 
hold on, and by which he can ſecure himſelf at law, ſhall be taken 
from him, neither ſhall he be compelled to diſcover any thing tha 
will weaken his title, &c. Ar. Cu. Eg. 353. 

Every leſſee is a purchaſer. 9 Mod. 599. | 

Leſſee at rack- rent, though he paid no fine, is a purchaſer, and 
ſhall avoid a voluntary conveyance. 2 Vern, 328. | 

A. enters into partnerſhip in fifths, with three others, for twenty 
one years, in digging for mines in 4's lands, A. to have two fifths, and 
in conſideration of his ownerſhip of the land, to have a tenth more out 
of the ſhare of the other partners. Purſuant to the articles, they 
ſearched for the mines, and aſter two years time, and the expence of 
about one hundred and twenty pounds, they diſcovered a valuable 


mine, and worked for about three months ; and then A. dies, and the 


widow ſets up a voluntary ſettlement, made after marriage. The 
Court of Chancery inclined that the partners were as purchaſers, aud 
that the voluntary ſettlement ſhould not ſtand againſt them, 2 Ver. 
326. Ca. Eg. Abr. 353. pl. 2. 

If a man in conſideration of a marriage-portion ſettles a jointure on 
his wife, and makes a proviſion for the iſſue of that marriage, the wik 
and children are to be conſidered as purchaſers for valuable conſide- 
ration; and though the ſettlement was made after marriage, yet if i 
was made purſuant to articles entered into for that purpoſe previous io 
the marriage, it is the ſame thing, and the ined in ſuch caſe ſhall 
avoid a prior voluntary conveyance, and ſhall not be obliged to diſco- 
ver writings, nor any thing elſe that may prejudice her, unleſs ſhe bus 
her jointure confirmed to her. Chan, Ca. 99. Vern. 440. 479 ? 
Vern, 71. Ar. Ca Eg. 354. | | | 
But if the ſettlement was made after marriage, and not purſuant 10 
marriage- articles, it will be fraudulent againſt creditors, but it wil 
be good againſt a ſubſequent purchaſer with notice, though not again 


one without, for the wife and children are to be conſid ered more — 
| | | me 


— I, 
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mere voluntaries; but if the matter reſts barely in covenant or agree- 
ment, it will never be carried into execution againſt a ſubſequent: pur- . 
chaſer, without notice, who has got a legal title, nor againſt a ſecond 
jointreſs, without notice, who brought in a marriage-portion. Abr. 

Ca. Eg. 354: = © | 2 Gd 65520 hold 8 

If a wife joins with the huſband in letting in an incumbrance. on her 
jointure-lands, and barring the eſtate-tail, and then limits the uſes feme join in 
to the huſband for life, remainder to the wife for life, remainder to incumber- 
their daughters, This does not make the daughters purchaſers ſo as ing the fe- 
to ſhutout a judgment-creditqr of the buſband's antecedent to the bar- _ join= 
ring of the eſtate-tail; it might have been a good confideration for 
both, but it was not expreſſed in the deed to be any conſideration for 
ſettling the eſtate upon the de ere but it was a voluntary gift of the 
wiſe to her huſband, and therefore the daughter's eſtate muſt be taken 
to be voluntary; and ſo a judgment-creditor ought to have the aſſiſt- 
ance of this court before them. Prec. in Chan. 114. Abr. Ca. Eg. 


"a ſeiſed in ſee, ſettles his eſtate in 1712, to the uſe of himſelf for Settlement 
life, remainder to B. in tail, but with power of revocation, by any on B revo- 
writing bgned, Sc. and atteſted by three, &c, credible witneſſes, .In _ _ a 
1715, A. by deed, atteſted by two witneſſes only, reciting that he was , pode — 
indebted, as in a ſchedule annexed, conveyed his eſtate to V. R. and made to pay 
V.. and their heirs, in truſt to pay his ſaid debts by profits, mortgage, debts, the 
or ſale, and after payment thereof, to pay the overplus, and reconvey "*mainder to 
ſuch part as ſhould be unſold to A. or ſuch other r Sc. and for =P 
ſuch uſes, Cc. as he, by any writing, ſigned and ſealed by him, and * © 
atteſted by two, Wc. witneſſes, ſhould direct. A. died without ifſue, 
but left the ſaid B. and C. the daughters of two ſiſters, his heirs at law. 
The deed of 1715 was kept private till after the death of V. S. the 
ſurviving truſtee, in 1724, and was then laid before Mr. Piggot, who 
directed that the heir of V. S. ſhould aſſign the legal eſtates to the 
truſtees in the deed of 1712, which was done. Afterwards in 1726, 
upon a treaty of marriage between Lord Fauconbridge and B. a mar- 
riage-ſettlement was prepared by the ſame counſel, as counſel for the 
Lord Fauconbridge, who made a ſettlement on B. in confideration of the 
great eſtate in land which he was to have with her. The ſurvivin 
truſtee, in the deed of 1712, joined in this marriage-ſettlement. E 
brought a bill claiming a moiety of the eſtate of A. as co-heirs with B. 
for that the deed in 1715 was a revocation of the deed in 1712. Lord 
Fauconbridge pleaded, that he was a purchaſer under the deed of 1712, 
without notice of that in 1715, and that the ſettlement made' by him 
on B. was in contemplation of that ſettlement in 1712, and that the 
ſurviving truſtee in hos ſettlement was party to the marriage-ſettle- 
ment ; and that though the purchaſe was not of the legal eftate, but 
the truſt only, that will make no difference, according to Wilker and 
Buddington's caſe, 2 Vern. 99. and that neither will it differ the ca ſe, 
though there was no actual conveyance ; for as the truſtees in the deed 

of 1712 always acted under that deed for I that truſt ſhall ſubſiſt as to 
himſelf, who is a fair purchaſer ; and that he ſhall not be affected by 
conſtructive notice of his counſel, as having been adviſed with on 
theſe two deeds in 17243 for that it muſt be intended, that at the 
ume of the counſel's — concerned for him, Which was in 1726, he 
"2 e had 
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2 . of two years between his firſt ſeeing it and his being counſel 


this defendant. And for theſe reaſons the court held, that this 


could not be notice to his Lordſhip. Lord Chief Baron Reynolds, who 
aſſiſted the Lord Chancellor, held, that the Lord F. could be a pur. 
chaſer of no more than B. had, as no actual conveyance was made to 
him. The Maſter of the Rolls ſaid, that to be a purchaſer in the noti- 
on of equity, there muſt be an actual contract, and a conſideration 
id; and therefore, if at any time of the marriage the deed of 1791; 
revoked, the truſtees could be ſeiſ.»1 only of a moiety for the uſe 

of B. and conſequently Lord Fauconbridge can be a purchaſer of no 
more. Lord Chancellor decreed a moiety of the eſtate, and an account 
of the rents and profits taken ſince the death of 4 Fitzgerald v. Lird 
Fauconbridge, 12th of June 1730, Fita Gibb, 207. and Lili, Con, 


. 
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n what Cafes Purchaſers are affected. 


2. By in- Voluntary articles ſhall never ſet up againſt an abſolute purhaſer, al. 
cumbrances. though ſuch purchaſer had notice by ng a party to the articles ; but 
orgs. guere ; for there was another point in the caſe, which might be the 
1 of the judgment, 18 Vin. Abr. 118, tit. Purcbaſer, (D) 
| Pl. 5. | | | 

Marriages A church leaſe was agreed by marriage-articles to be ſettled u 
articles. the buſband and wife, and the ifſue of the marriage. They had iſſue; 
the huſband mortgaged the leaſe to A. and then the huſband and wik 
ſurrendered the leaſe, and a new one was granted to J. S. afterwars 
e B. purchaſed this laſt leaſe, without notice of the articles. B. died, 
and his executors ſold the leaſe to C. who had notice of the article, 
and gave him a collateral] ſecurity ſor the better aſſuring his title. 
The plaintiff claimed under the articles, and prayed, that C. by reaſon 
of the notice he had of the articles, might be conſidered as a truſtee 
for him. C. pleaded his purchaſe, and confeſſed the notice, but in- 
fiſted rincipall upon B.'s purchaſe without notice, and that he had 
now B.'s title. And becauſe C. claimed under B. who was a purchaſer 
without notice, and who had barred the plaintiff's right, and that al 
Bis right was now devolved upon C. Lord Chancellor Talbot decreed 
for C. and ſaid, it would be the ſame though C. had been only a volus- 
teer, as B. s executors were, and that C.'s taking collateral ſecurity 
would not make his caſe the worſe ; but if B. had Fad notice, all would 
be overturned. Ca. Lord Talbots Time 187. 
Conceales Purchaſer is not to be affected with a concealed conveyance, Butlr 
conveyance. v. Burk, 6 February 1719. 16 Vin. r. 118. tit. Purchaſer, (O) #7. 
Wil A deviſee of lands got a decree to hold againſt the heir, who wa 
o% * to have 2 the will; the tor had mortgaged the 
land, and a third perſon, pending the ſuit, got aſſignment of the mort- 
gage, and purchaſed the equity of redemption of the heir, with vo- 
tice of the will. The court would not admit the purchaſer to diſpute 
the juſtice of the decree, nor to try at law if the will was cancelled 
by the teſtator or not. 2 Fern. 216, 217. . 


P that he had ever Teen this deed of 1715, there being 
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A general power to make a fointure, and n ſaid of what lands in Jointure. 
particular, is not fuch a lien upon the lands s will affect a purchaſer, | 
though the power had been rwards executed, much lets where it 
is not executed at all, Vern. 407, _ | hes. Lo | 
Ordered, That a decree for a leaſe and other perſonal eſtate by con- Decree. 
ſent ſhall bind purchaſers for valuable conſideration, 3 Chan. Rep. 
22. rg 5 x 
An eftate was awarded to A. who had poſſeſſion purfuant to the a- Award. 
ward, and deviſed it to a charity. B. having notice of the award, 
and the devife, purchaſed it. -Decreed againft the purchaſer, and in 
ſavour of the charity. Fin. Rep. 76. | > 22S Of Ne | 
Lord Coruper ſeemed to be of opinion, that in caſe of a covenant 1 Judgment, 
convey land, the money being paid, and afterwards the vendor confeſs- | 
ed a judgment to a creditor between the time of the conveyance and 
the covenant, it ſhould not affect the purchaſer, becauſe in equity the 
land is efteemed to be ſold from the time of the covenant. 10 Med, 
Rep. 468: 2 3 | b 
And the ſame 2 is admitted and affirmed by Lord Chancellor 
Crwfer, though the judgment-creditor had no notice of the covenant, 
becauſe from the time of the articles and payment, the feller would 
be only a truſtee for the purchaſer. ' Will. Rep. 278, 279, 
But if the confideration paid is not ſomewhat adequate to the thing 
purchaſed, as if the money paid is but a ſmall ſum in reſpect of th 
value of the land, this not prevail over a meſne judgment-credi- 
tor. Per Lord Chancellor Cowper, Will. Rep. 282. 3 
But a mortgagee, for a valuable conſideration, without notice of 
ſuch covenant, ſhall hold place againſt ſuch covenantee, for there the = 
money is lent upon the credit of the land, and attaches 2 — the land, 
which a judgment does not; which was granted. Will. Rep. 279. 
By the ftatute of 29 Car: 2. c. 3. F 2. any Judge or Officer of an 
of the courts at Wekiminfter. that ſhall ſign any judgments, ſha 
(without fee) ſet down the day of the month and year of his ſo doing, 
upon the paper or record, Wc. which he ſhall ſign, which ſhall be en- 
tered upon the margin of the roll of the record of the faid judgment; 
and ſuch judgments as againſt purchaſers bona fide,” for valuable conſi- 
deration, ſhall be judgments only from ſuch ſigning. | 85 
Upon this ſtatute a judgment ſhall have no relation but from the 
time of the ſigning, not only as _ purchaſers of the lands them- 
ſelves, but alſo as againſt prior ju nts entered in the Grand Seſſions 
of Wales, to which that ſtatute does not extend; and ſaid, That a 
man who truſted his money on a judgment was in ſome part a purcha- 
| ſer of the land, as he mi bt take out execution, and extend the land 
itſelf; that the rule laid — by the ſtatute for the ſafety of purchaſ- 
em of the lands themſelves, was a good rule to follow in the other 
| caſe, and the relations were not to be favoured in a court of equity. 
Prec. in Chan. 478. | | | (133 K 
If a judgment be ſigned in the vacation, yet it is entered as of the 
term before, and none but a purchaſer ſhall be admitted to ſuy it was 
* as of any other time; and it is the courſe of the court to let we 
all things be done in the vacation as of the term before. Salk 401. a 
Fareſley 39. - | ” qt #426 1, 1 
That 
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That ſtatute 4 U 5 V. & M. c. 20. 2, 3. enacts, That the cler 


of the Eſſoigns of the Court of C B, Clerks of the Dockets in B. A. 


and the Maſter of the Office of Pleas in the Exchequer, ſhall, before 
the end of every Eaſter Term, alphabetically enter a particular of all 
the judgments of debt by dle, non — infor matus, &c. of the 
Hilary Term preceding, and within ten days deliver notes in writing 
to the Clerks, c The like before the end of Michaelmas Term, at 
the Terms of Eaſter and Trinity, and before the end of Hilary Term, 
of Michaelmas Term, under the penalty of ane hundred pound, 
and that no judgment ſhall affect purchaſers of lands or mortgage, 
till docketted and entered as aforefaid. 

K. contracted with M. to ſell him lands; afterwards A. the father, 
knowing of the ſaid contract, purchaſed them of K. in behalf of 4 
his ſon, and had a conveyance from K. to 4. the ſon and his heirs, l 
brought a bill in Chancery to be relieved upon his ſaid contract, and 
againſt the conveyance to A. and charged notice of this contract u 
both As. A. the ſon pleaded, that he was a purchaſer ona fide for 
a valuable conſideration, without any notice of K's contract with A. 
and without any truſt for his father. Per Cur'—Notice to the father 
was notice to the ſon, and ſhould aſſect him tho a purchaſer ; for ne- 
tice of a dormant incumbrance to a party who purchaſes for another 
Mall affect the purchaſer himſelf. And decreed, that A. ſhould con- 
yey the lands to M, Nel. Chan. Rep, 59: | 2 

Lands in mortgage were purchaſed in another man's name in truſt 
ſor the purchaſer. He, in whoſe name they were bought, wa: 
debtor by judgment ; now if all the lands which were purchaſed in 
his name were in truſt for the purchaſer, they could not be affected 
with the judgment; but it appearing that a moiety was only in trul, 

the judgment-creditor had relief. Rep. time Finch 63. 

it an eſtate ſubject to a truſt is purchaſed from the truſtees for : 
valuable conſideration, without notice, a court of equity cannot affed 
the purchaſer, though they can the truſtees ; but if ſuch purchaſer 
had notice, then the truſt goes along with the eſtate, and the lud 

continues ſubje& to it. Ca. Eg. Talbot's Time 260. 1 

A. deviſed lands to his wife for life, and after to his eldeſt ſon, upon 
condition, that if his wife ſhould be with child, eighty pounds ſhould 
be paid by the heir at law to the child after the mother's death. Thc 
wilt had a child, and after the mother and eldeſt ſon conveyed away 
the land to a purchaſer. Upon notice proved of the will, the money 
deviſed was decreed to the daughter, and the court declared, it wi 

2 truft deviſed to go with the land; and yet this will was void in la 
as to the legacy, ſeeing he who was to have the benefit of the breach 
of the ou on was heir, and alſo the party that ſhould pay the f: 

ex. 93. | 
2 deviſed lands to B. charged with payment of ſix hundred pounds u 
C. and D. at a certain time, and in default A. deviſed the lands to . 
B. and E. joined in a mortgage of theſe lands to F. and F. ſuffered 6. 
to continue in poſſeſſion and to fell timber; ſo that there was not ſuf 
cient to ſatisfy the fix hundred pounds and the mortgage; and by 
and E. joining, it muſt be intended that F. had notice of the ruf. 
Decreed, that the ſix hundred pounds be paid before the mortgage. 
Rep. time Finch 225. | | 15 


qu_— 
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caſe though the court would not affect the purchaſer without notice, 
et it being a fraud, the vendor, who was the purchaſer with notice, 
— decreed to make ſatisſaction to his vendee, who had ſued for re- 


membered. Ca. in Lord Talbot's Time 188. 


A flatute which was for per formance A covenants, ought not to take Statute. 


ay the poſſeſſion of a purchaſer. Toth. 258. 
Nh truſt for payment of debts generally, is good againſt an 
heir, though no creditor be party to the deed, nor debt expreſſed in 
rticular, nor covenant in the leaſe to pay; but the Lord Keeper ſajd, 
be would not maintain it againſt a r Chan. Ca. 49. | 


eacies ; and after the deceaſe of the ſurvivor of them, then he devi- 


and made A. his executor, and died; A. B. and C. joined in a convey- 
ance to D. A. died, leaving no perſonal eſtate. Per Cur'--The lands 
were liable in the hands of the purchaſer to pay the debts and legacies. 
And D. was decreed to pay the a. with damages and coſts, and then 


the court declared was likewiſe liable to pay this legacy; and ſhe was 
decreed to pay the ſame to the purchaſer, ſor which purpoſe he was 
to have the benefit of this decree. Nel. Chan. Rep. 38, 39, 40. 


teſtator's rein C. one hundred pounds on bond; 4. the purchaſer 
was alſo a creditor of the teſtator for two hundred pounds, and of his 
executor for five hundred and fifty pounds, and diſcounted both debts, 


1 ney, C. exhibited a bill againſt A. to have ſatisfaction for his debt out 
& of the ſaid eſtate, being part of the teſtator*s aſſets. A. inſiſted that 
er an executor may ſell, and with the money, when he has it, may pay 
id bis own debts ; and for the ſame reaſon,' he may upon ſale diſcount, 

and allow the debt the purchaſer owes him; and the rather, in this 
m e ſe, becauſe he paid one hundred and fifty pounds in money, with 
0 which the executor might have paid the plaintiff's debt; yet it was 
be decreed at the Rolls for the plaintiff, and affirmed on appeal to, the 
25 Lord Chancellor, he ſaying, the defendant was a party, and conſent- 
8 ing to, and earring a 3 2 Vern. 616. The ſame caſe is 
Fas ſud to be cited and agreed by the Lord Chancellor, 1 3 November 
aw 1735, in Nugent v Giffard; who 1aid, that he had examined the Re- 
ach ziſter-book, and the decree was there founded upon particular proof 
le- 4 3 which Mr. Vernon's Reports does not plainly and fully ſet 

orth. | 
8 10 An executor being poſſeſſed of a term for years in right of his teſ- 
o l. tor, and being indebted to one on his own account, agreed with his 
d B. creditor ſor ſale of this term, and that the debt ſhould be diſcounted 
uff out of the purchaſe- money. Upon a bill brought againſt him by the 
yp. teſtator's creditors, he was not allowed to fink his own debt, but was 


2 to pay the money, he having purchaſed with ſull notice; that 


hands 


lief. Cited by Lord Chancellor Talbot, as a caſe which he ſaid he re- 


{ed the inheritance to C. their ſon, and the heirs-male of his body, c. 


he was to take his remedy againſt B. for the profits received, which | 
A. purchaſes a leaſe-hold eſtate of an executor, having notice of 


and then paid the ſurplus, being one hundred and ſiſty L in mo- 
or 


is Was a teſtamentary eſtate, and nothing came into the executor's 


A purchaſer with notice aliened to one who had no notice. In this 


, deviſed lands to A. and Bl. his wife for life, upon condition, that Debts and 
A. his executors, adminiſtre tors or aſſigns, ſhall pay all his debts and le- legacies. 
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Of the different Means 


| hood by outcry. At the time of the fales, all the creditors ei 


would be, that when lands are charged generally, they can never de 


hands as an equivalent for it, to make up the guantum of the teſtator; 
aſſets, Prec. in Chan. 434. 

A. was indebted by three bonds, in which B. was ſurety for him, and 
aHo m another bond alone, to one whom B. afterwards gave his own 
bond alone. A. being ſo indebted, made his will, and in the begin. 
ning ſays, © My will is, that all my debts be paid, and I do charge all 
« my lands with payment thereof. Item, I give all my real and perſo- 
« nal eſtate to B. his heirs, executors, adminiſtrators and 
« chargeable nevertheleſs with payment of all debts and legacies“ 


And made B. his executor, A. died in 1724. B proved the will, and 


in the fame year ſold a freehold eſtate of As. to E. In 1725, B. ſoll 
a leaſehold eftate of A's. to F. and in 1727, he ſold another eſtate of 
A's, conſiſting of both freehold and leaſehold, to G. In every convey- 
ance A's will was recited. To one of the deeds J. S. a creditor of 4 
was a ſubſcribing witneſs. Theſe lands were ſold in the 1 
er l. 

ed in the town where B. lived, or within four miles thereof, All 2. 
long, *rill 1730, the creditors received the intereſt at five pounds jr 
cent. regularly from B. who was a ſolvent perſqn till 1732, when he 
became a bankrupt. In 1734, the creditors of A. brought a bill i 
= B. and the aſſignees of the bankruprs eſtate, for ſatisfaction al 
eir debts out of the lands ſold by B. to E. F. and G. The Maſter a 
the Rolls ſaid, that with regard to the leaſehold eſtate ſold to F. the 
creditors cannot have ſatisſaction out of chat; and this was fo plan, 
that it would be monſtrous to call it in queſtion ; that the executor 
are the proper perſons at law to diſpoſe of a teftators perſonal eſtat, 
which indeed in ſome cafes might be cloathed with ſuch particulr 
truſt, that pony the court in ſuch caſes may require a purchaſer 
thereof to ſee the money rightly applied; but unleſs there is ſone 
fuch particular truſt, or a fraud in the cafe, it is impoſſible to ſay, 
but that the ſale thereof by an executor muſt ſtand, oy the creditor 
cannot afterwards break in upon it; and as to the ſale to E. he obſer 
ed, that the general rule is, * That a truſt, direQing lands to be foli 
« for payment of debts generally, does not bind the purchaſer to ſe: 
money rightly applied: but if it be for payment of certain debt, 
ſpecified in a particular, the purchaſer muſt ſee a right application 
"This caſe does not fall within either of theſe rules, becauſe here the 
lands are only charged with payment of debts, and are not ordered! 
be fold for payment ; however, that circumſtance does not make an 
difference; for if ſuch diſtinction was to be made, the confequenet 


diſcharged without a ſuit in Chancery, which would be very inconte. 
nient ; beſides, the circumftances of acquieſcence fo _ as till 1736 
without inſiſting on any charge upon thoſe eſtates, and the ſolven d 
B. till 1732, and the creditors receiving their intereſt regularly ol 
till 1739, who could not be ſuppoſed ignorant of the purchaſes mad 
by outcry, and they living within three or four miles of B. and J. 
a creditor, being a ſubſcribing witneſs to one of the purchaſe-dees 
nor does it appear that the purchaſers knew to whom the debts wen 
owing. Beſides, B.'s being a co-obligor in three bonds, and har 
given to another obligee his ſingle bond, may be well deemed * 


„ 
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Ton for that bond; by all which it appears, that the creditors reli- 
4 B. and A it 1s not realallable that they ſhould reſort 
now to A.'s eſtate. His Honour diſmiſſed the bill with colts, as to F. 
the purchaſer of the leaſehold only, apd as to the other defendants, 
without coſts; and ſo he was pleaſed to decree accordingly. He ob- 
ſerved, that the only objection that ſeemed of any weight in this mat- 
ter is, that where the lands are ap inted to be ſold ſor payment of 
lets generally, the truſt may be ſaid to be 33 as ſoon as the 
lands are ſold; but that where they are only charged with the pay- 
ment of debts, that the truſt is not perfo till theſe debts are diſ- 
charged; and ſaid, that ſo far it is true, that where lands are charg- 
ed with payment of annuities, thoſe lands will be charged in the 
hands of a purchaſer ; becauſe it was the very purpoſe of making the 
lands a fund for that payment, that it ſhould be a conſtant and ſubſiſt- 
ing fund ; but where lands are not burthened with ſuch a ſubſiſting 

barge, the purchaſer ought not to be bound to look to the applicati- 
n of the money; and that ſeems to be a true diſtinction. Barn. Rep. 
Van. 78 to 83. . 


ing the payment of the annuity; and afterwards A ſo:d other lands 
o A. who had no notice of this recognizance ; and after that A. ſold 
he land charged with the annuity to C. The annuity was greatly in 


—_— _—_— 7 


o. rear. Decreed, that the annuity was a juſt and clear duty, and ought 
7 o be paid out of the lands purchaſed by C. they being originally char- 
e, ed; and this in caſe of B. whoſe lands are bound only by the recog- 
ar nance, and that the ſame ought to be paid out of the aſſets of C's 
er ſtate in the hands of his executors, and if there be a deficiency, then 
me . (to whom C. had ſold the lands) to pay out of the profits received; 


ut on B,”s offering to pay the annuity and arrears, it was decreed, he 

ould have the benefit of the deed by which the annuity was granted, 

d of the recognizance, to reimburſe him. Rep. Temp. Finch 130. 

A. being ſeiſed of lands, conveys them to B. in truft, for payment of 

his debts in general. C. the plaintiff, being one of the creditors of 
exhibits his Vil againſt D. as being a purchaſer under that truſt, to 


g general, to wit, for the payment of all his debts, and none of the 
editors parties to it, it was therefore revocable at pleaſure, and 
erely voluntary; and that it had been ſo adjudged by Lord Keeper 
entry, and that ſuch conveyances are ambulatory, and that if a 
an makes a conveyance to B. in truſt to pay all his debts mentioned 
a ſchedule, and all other his debts, that as to all the debts, beſides 
ole mentioned in the ſchedule, ſuch conveyance is fraudulent againſt a 
rchaſer. But it was inſiſted for D. that if the deed to B. was revo- 


. Chan, Rep. 126, 127. 
if lands be given to a charitable uſe, and to diſpoſe of an overplus 
the — 

It of land, the purchaſer muſt pay it, but will not charge him to pay 
"ky purchaſe, nor lay it upon one, nor excuſe the other. 
A. drawing 


y the debts, fc, It was inſiſted for D. that the conveyance to B be- 


le by A. yet D. purchaſing under that conveyance, had confirmed it. 


ks . F x Rents» 
er had no notice, it cannot bind him; but if rent iſſue 


A. being ſeſed of ſeveral eſtates, granted an annuity out of one of Annuity and 
She eſtates for a valuable conſideration, and gave recognizance for ſecu- recognizance 


1 
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615 | 
Purchaſe A. drawing in B. a young gentleman, to fell his eſtate at a great 
reſtored his der.yalue, with covenants from B. for A.s quiet an, und f 


22 Ee happened the title was defective. A. was evicted, and brought 2 


>. Mifappli- 
eation of 
monty, 


that ſhall not turn to the prejudice of the purchaſer, for he is not 6 
bliged to enter into the account, and the truſtees cannot ſell juſt h 


action on the covenants. B. came into Chancery to be relieved again 
the ſaid action. A. inſiſted, that he ought to have the value of the c. 
tate evicted. Per Lord Keeper—4. who was a lawyer, and ought h 
have underſtood a title, purchaſed this eſtate at a great under-yaly. 
and the title now proving defective, and the land evicted, it is unres. 
fonable he ſhould make an advantage of this catching bargain ; 20 
therefore decreed him his purchaſe- money, with intereſt, only diſcos. 
tinuing meſne profits, Vern. 320. | 

Where a purchaſer has allowance in reſpect of an incumbrante, thi 
* make the incumbrance good, though it was before deſeciit. 

ern, 358. i N 

Where a deed of truft is for the payment of debts in general, a py. + 
chafer is not affected with any miſapplication of the money ; othervie 
3 it is for payment of debts particularly ſpecified. Vers. 26, 
261. 

Where no creditors are parties, fuch conveyances are ambulator, 
revocable at pleaſure, and merely voluntary ; 'and if a man make; 
conveyance to another in truſt to pay all his debts mentioned in a ſth 
dule, and all other his debts ; as to all the debts, beſides thoſe mention 
ed, ſuch conveyance is fraudulent againſt a purchaſer. Net. G. Ry. 
127. 

Where lands are to be ſold for payment of particular debts mend. 
oned in a ſchedule, the purchaſer muſt ſee his money rightly appliet; 
and if the debts be not paid, that is ſuch a breach of truſt as hall affe 
the purchaſer. But 1 more be ſold than is ſufficient to pay the debt, 


4 —C 


— 


much as is ſufficient to pay the debts. 1 Vern. 303. Ar. Ca. Eg. 31 
But if the truſt be general, to pay debts, tho' he has notice of then, 
yet the purchaſer is not obliged to ſee the money applied. Ar. C 
Eg. 358. | 

If 1 words of a will are thus, I give my lands to A. and B. in in 
to ſell to pay my debt; ; the purchaſer is ſafe ; and it does not concen 
him to ſee if the debts are ſatisfied, eſpecially if there is no ſchedul. 
2 Chan, Caſes 223. | 

A purchaſer of lands deviſed to be ſold by executors ſor payments 
debts in caſe of deficiency of perſonal eſtate, is not concerned whethe 
there be ſufficiency or not ; for if he buys and pays,” though ther 
were ſufficient to pay the debts out of the perſonal eſtate, yet he us 
hold the lands againſt the, heir, and the heir ſhall take his remedy* 
gainſt the truſtee ; and ſo if the matter reſt in account between i 
heir and the truſtee, his purchaſe is ſafe, though the money be mi 
pent by the truſtee. 2 Chan. Ca. 115. | 

But /is pendens between the heir and truſtee to have an accoun!, ® 
ſuſkicient notice in law, without actual notice of the ſuit ; ſo thi! 
de purchaſe, tis at his peril : ſo that if in the event of that ſuit,!! {1 
out that the debts were paid when he purchaſed, or ſufficient of ſun 
perſonal eſtate to pay his debt without ſale, the heir will rd 


bk —— 
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— the purchaſer ; but if it falls out that there was a neceſlity to 
fell them, then the purchaſer is ſafe; but ſuch dependance of ſuit 
muſt be real, and not collufive. 2 Chan. Ca. 116. 


truſt in the will to ſell, the purchaſer purchaſes at his own peril, if the 
erſonal eſtate and profits of the land ſhould prove ſufficient, and af- 
terwards ſhould prove inſufficient. | 
Lands (whereof part were in jointure) were veſted in truſtees by a# 
of parlament, to fell and to raiſe money for building, and Rocking a 
printing houſe, (burnt down in the Fire of London) and the ſurplus 
to purchaſe land; to be ſettled to the uſes of the marriage ſettlement. 
Money was borrowed accordingly upon a mortgage, and the queſtion 
was between the remainder-man in tail under the ſettlement and the 
W mortgagees, whether any more money ought to be charged on the 
mortgage than what was taken up and 1 to the truſt 
of the act of parliament ? It was decreed by Lord Chancellor Jeffries, 
that there ought not, and that an account be taken of how much had 
been employed, and the defendant, on paying ſo much, with intereſt 
and coſts, diſcounting the profits received by the mortgagees, ſhould 
be let into redeem ; tho? for the mortgagees it was inſiſted, that it could 
not be reaſonably intended they could be privy to, and prove the laying 
put of the money according to the act of parliament ; and that no one 
would lend money upon the truſts of an a& of parliament, if it was 
Incumbent on him to ſee the money laid out according to the act; and 
hat ſuch conſtruction could not conſiſt with the intention of the act, 
but utterly prevent the ſame. 2 Vern. 5. Abr. Ca. Eg. 358. p. 3. 
A. had an intereſt in a term of years in a printing office, and made 
's will, and deviſed his term in the printing office to his executors, in 
ruſt, by profits, &c. to raiſe two thouſand pounds for the portion of 
dis daughter, and then for other truſts, and died: the executors mort- 
aged the term for one thouſand pounds to J. S. on pretence of want 
1! aſſets to pay teſtator's debt; and the plaintiff, the aſſignee of the 
ortgagee brought a bill to forecloſe the equity of redemption. The 
aughter oppoſed it and inſiſted this mortgage ought not to take place 
her portion was raiſed, for that the ſaid term was deviſed to 
e executors in truſt for that purpoſe in the firſt place, and the mort- 
agee could not but have notice of it; and that there were no debts of 
e teſtator ; or if any, the mortgagee at his peril ought to ſee the 
oney applied to diſcharge them, and to be allowed no more than he 


eld make out to be ſo applied. Lord Keeper—Where a truſt is to 
ther | for payment of debts in a ſchedule, the purchaſer at his peril is to 
* e the money applied to the payment of — debts: but here the 
ſha ieſtion is, How far an executor's power extends over a chattel which 
(y a truſt annexed to it? The law has intruſted the executor with the 


rlonal eſtate to pay debts, and unleſs he has a general power, he 
none at all; for if he cannot ſell, none can buy, and the general 
ſt muſt take place; and a purchaſer is not bound to prove the debts, 
the number of them ; or the application of the purchaſe-money ; 
refore the ſale is good. But after, on a peal to the Houſe of 
rds, they altered the decree, and preferred the portion. Quare 
ſum inde. Abr. Ca. Eg. 358, 359. and by 2 Fern, Rep. 445. the 


rt was of opinion in this caſe, that the executor of a tollampmtary 
eſtate 


And in 2 Chan. Ca. 223. it was agreed and reſolved, that by the 
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though there be never ſo much occaſion for it, for payment of debx: 


ants to redeem, or be forecloſed. But the decree was reverſed a; 4 


eftate had the power over it ſo as to alien or ſell, as he ſhould judge 
neceſſary; and that if he fold in prejudice of a reliduary or ſpecific l. 

atee, they might have their remedy againſt the executor, but not iq. 
Tow the eſtate into the hands of a purehaſer ; for ſhould that be 4). 
lowed, no-one would venture to buy of an executor; for it would be 
unreaſonable that a purchaſer ſhould take upon him to make out the 
account, as to the quantum of the debts or aſſets; nor is he intitled u 
have the vouchers to make out ſuch an account; and if ſuch difficuliis 
be put upon the purchaſers of chattels, &c. from executors, it wil 
follow, that executors will be under an incapacity, and diſabled to ſel 


and therefore the court decreed an account to the plaintiff of ge 
rents and profits, and to hold and enjoy the printing office ; and defend. 


foreſaid. „ | 

Purchaſers coming in pendente lite are bound. Toth. 259. 
In the caſe of Hitchcok & al? v. Sedgwick, & al", Lord Rawlins 
faid, that the chancery has been always very careful not to impag 
durchaſers by preſumptive notice, And cited the caſe of Branpum u 
Barker, where tenant for life, remainder to his firſt ſon, mortgage 
for one thouſand five hundred pounds; the deed of ſettlement wy 
then produced, and ſeen by the mortgagee, who notwithſtanding lat 
the money, being adviſed that tenant for life, not having then any f 
born, could deſtroy the contingent remainder, whereas there wa 
fon born five days before the money lent; but the mortgagee hart 
no notice thereof, and having got the deed of ſettlement, the coy 
would not relieve againſt him, but diſmiſſed the bill: and the caſe 
Ph lips and Redhill, where tenant for life fold as tenant in fee, andt 
very deed of ſettlement, at the time of the purchaſe, was prodm 
and delivered to the purchaſer himſelf, yet the court would not af 
the purchaſer with preſumptive notice, but diſmiſſed the bill. 2 / 
150, 160. | 
15 and M. his wife, being tenants for life, remainder to truſts 
Taiſe fix thouſand pounds portions, remainder in fee, A. and M. by« 
created a term for raiſing another fix thouſand pounds for ſuch pt 

ſons as M. ſhould appoint ; with power for A. and M. jointlyto 
the former uſes. They mortgaged part thereof for two hund 
pounds, having befure by deed revoked pro tanto the former uſes; | 
mortgage recited both the power of revocation and the execution of 


M. by will appointed the fix thouſand pounds to the plaintiffs, and di 
afterwards A. married the deſendant, and jointured the premiſe: an, 
her; in the ſettlement was an exception of the truſt for rhe fu But 


ſand pounds portions, and of the mortgage, but no mention md 
the other fix thouſand pounds. Upon a bill brought ſor the ſux 
ſand pounds appointed by M. it was infiſted that the ſecond wiſe 
purchaſer without notice of this incumbrance. But per Cur.— 
was ſufficient notice in law, or an implied notice; for the wort 
was excepted in the jointure, ſo that they could not be ignorant 
mortgage, and therefore ought to have ſeen that, which wo 
led them to the other deeds, in which, if purſued from one de 
ther, the whole caſe muſt have been diſcovered to them, 


287 to 291. | f 


"yort 
ant dl 
ou! 


ne 0 


ar. aux aſſiſtance againſt a purchaſer, either to an heir, or to a widow, 


A 


an_ 


A purchaſer having notice of a ſettlement made after marriage, 
ought to have inquired of the wife's relations, who were parties to the 
deed, whether it was voluntary, or made purſuant to an agreement 
before marriage; and having notice of the deed, muſt at his _ 
purchaſe, and be bound to t e effect and conſequence of the deed. 


2 Vern. 384. 
In what Caſes a Purchaſer is favoured, or not. 


Equity will never aſſiſt againſt a purchaſer. Finer, Tit. Purchaſer, In equity. 
L 1. | | | : 
Oe plaintiff bought land of one who had no power to ſell, and No aid to 
moved, that if the defendant ſhould be compelled to bring in the leaſes, overthrow 
which might incumber the plaintiff's purchaſe, then the plaintiff might purchaſes 
ring in the ancient evidences, which might diſcover that he who ſold 
to the plaintiff had no power to ſell. The court of Chancery anſwer. - 
d, that 1 aid ſhould be given to overthrow purchaſers made bona 
ke, Toth. 223. | ; : A 
If execution Is againſt the heir, he ſhall have contribution againſt Execution. 
purchaſer. though in rei veritate the purchaſer came to the land with- 
ut any valuable conſideration ; for the conſideration of the purchaſe 
not material in ſuch caſe. Herbert's Caſe, 3 Rep. 12. B. Gawdie's 
aſe, Moor 169. | 
The plaintiff preferred a bill in this court againſt the defendant, we More land 
ling that more lands paſſed than was intended: but becauſe the paſſed than 
— was a — upon valuable conſideration, no relief was ey intend- 
wen Toth. 83, 
The fatute of 21 Fac. 1. c. 19. enacts, that no purchaſer ſhall be Bankrupt, 
2 unleſs the commiſſion be ſued out within five years after 
comes a bankrupt. See Ath, Rep. that Tit. 67. 

Bill to diſcover, . the defendant pleaded he was a purchaſer for a Conſidera- 
kluable conſideration, and that he had paid the purchaſe-money : tion. 

t becauſe he did not ſet forth how much the purchaſe-money was, | 
or to whom he paid the fame, this plea was over-ruled, and the de- 
dant was ordered to anſwer thoſe particulars without coſts; but 
e purchaſe not to be impeached. Fin. Rep. 219. | 
A purchaſer of a reverſion under a decree in chancery, ſhall not be Purchaſe 
vn to take his money again with intereſt, if of the life dying, not- P te 
— the pretence of the purchaſe being made pendente lite. lte. 
an, Rep. 70. 
But a purchaſe made pendente Ute, and after full notice of a truſt, 
il be ſet aſide in equity. Fu. Rep. 322. | 
A purchaſer bona fide, without notice of any defect in his title at the Buying in in- 
ſe of making the purchaſe, may lawfully buy in a /atute or mortgage, cumbrances. 
ny other incumbrances ; and if he can defend himſelf at law by any 
b incumbrances bought in, his adverſary ſhall never be aided in a 
of equity, by ſetting aſide ſuch incumbrances ; for equity will 
diſarm a purchaſer, but aſſiſt him, and precedents of this nature 
"ery ancient and numerous, vi. where the court has refuſed to 


or 
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| Of the different Means | Fen 
or to the fatherleſs, or to creditors, or even to one purcha * 
another, Fin. Rep. 103. Comb. 90. 209. 3 Mod. 203. 2 
Show. 537. Prec. in Chan. 249. | | 


Maxims of And this rule is agreeable to the wiſdom of the common law, where 
kw in a the maxims which refer to deſceats, diſcontinuances, non-claim; 2nd 


court of cllateral warranties, are only the wiſe arts and inventions of the law, 


e_'J* - to protect the poſſeſſion and ftrengthen the rights of purchaſers, per 
Finch Keeper. Fin. Rep. 104. Prec. in Chan. 249. 

Apurchaſer, H. B. ſeiſed in fee of a manor, covenanted with L. D. for the ag. 

tut not by vancement of ſuch heirs-male as were of the body of M. then his wiſe, 

common in- to levy a fine thereof to the uſe of himſelf for life, and afterwards» 
the uſe of the eldeſt iſſue male of the bodies of him and his ſaid wif 
begotten, in tail, Ic. and fo to three iſſues of their bodies, c. with the 
remainder to his right heirs. Afterwards H. B. by fraud and com, 
to defeat the ſaid covenant, made a leaſe of the ſaid manor for a | 
term to R. H. and afterwards levied the fine accordingly : reſolved, 
that tho' the iſſue was a purchaſer, yet he was not a purchaſer in 
vulgar and common intendment. 3 Co. 83. b. And. 233. 

Statute A purchaſer relieved againſt a ſtatute ſought to be extended by: 

g ſecond agreement after the purchaſe. Toth. 257. 

Leaſe. A purchaſer oh leaſe, out of which a rent is iſſuing, ſhall not he 
able, but the executor of the will; this rent was without a clauſe 
of diſtreſs, and the executrix and her truſtee ſold away the leaſe 
Toth. 259. | 

Suit to have Upon a purchaſe made by M. of J. S. the agreement was, that : 

confiderati- recovery ſhould be ſuffered within three years. M. paid his money be- 

dad or fore the recovery ſuffered, and took a bond of J. S. that if the recs 

*"Y pur- very was not ſuffered in three years, then M. re-conveying the land, 

chaſe, the ſhould be repaid his money; J. S. tenders a recovery, but before i 

land not be- was ſuffered, a third perſon makes a title to the lands, and thereupon 

ing the ven- A. exhibited his bill to have his money repaid ; but the Lord Chance 

ny lor ſaid, he could give no relief; for MH. has parted with his money, 
and taken a bond for re-payment, if the recovery were not ſuffered i 
three years, M. reconveying his eſtate ; and here a recovery being ſuf- 
fered, he has no pretence by his own agreement to have it repaid ; and 
the court cannot help him, unleſs it thould take upon itſelf, where 
any man had a bad bargain, and was cheated in his title, to help hin 
to his money again; and here being no manner of fraud or ſurprizen 
the caſe, if he be not helped by his covenants, he will not be helped i 
equity; but for the matter of re-conveying, if M. ſhould re- come 
ſuch title as he had from them, be it more or leſs, or none at all, yet 
being a relative to convey, it would have been well enough ; but here 
the recovery being ſuffered — to the agreement, tho' nothing 
paſſed by it, the party had well performed his agreement, and ſo n0 
re-conveying nor re-payment of the money to be made. Serjear 
Maynard's ( aſe, Paſ. 1676. 2 Freem. Rep. 1. 

* Purchaſr Plaintiff bought ſeveral manors of B. deceaſed, who (before the 

relieved a- plain.ift's purchaſe) had conveyed the ſame by fine and recovery to 

_ * deſendant, and his heirs-male, which being done without conſiden· 


mail tion, was adjudged and decreed to the plaintiff, Toh, 257. 
| 1 
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cular incumbrances, and before the payment of the money other in- 
cumbrances are diſcovered, this will prevent any ſuit for the money, 
1] all the incumbrances are diſcharged. Arg. and ſeems to be admit- 
ed in Serjeant Maynard's Caſe, Paſ. 1676. 2 Freem. Rep. 2. 

And if in a conveyance of lands there be no covenants againſt any 
ncumbrances, yet if before payment of the money any are diſcovered, 
he party may retain his money till they are cleared. (Said by Mr. 
«ch, and agreed by Lord Chancellor.) But (it was ſaid by Sir P. King, 
ad not denied per Cur. that) thoſe muſt be incumbrances made by 
he vendor himſelf, or otherwiſe the party cannot detain the money 
nleſs they be covenanted againſt. Serjeant Maynard's Caſe, 2 Freem. 
Leb. 2. x 
1 was antedated on purpoſe to over- reach a fair purchaſer, 
ho had paid all the purchaſe · money except ſeventy pounds, which 
ewas to keep till an incumbrance, of which notice given, ſhould be 
iſcharged. Dicreed, that on —_—_— of the ſeventy pounds to the 
W7ment-creditor, with intereſt rom the time it ought to have been 
aid to the vendor, a perpetual injunction be awarded, and that he 
ther acknowledge ſatisfaction, or aſſign it to the purchaſer. Fin. 


p. 304. as 
A — WY for a valuable confideratiofi reſtrained from bringing Audita quæ- 
 audita querela, upon pretence that a purchaſer had levied mo- *** 
es upon other ſecurities. Toth. 259. N 2 
A. purchaſed land in Borough-Engliſh of an elder brother, ſuppoſ- Where the 
g the younger to be dead, and took a bond to indemnify ; but the us, re” 
nger brother afterwards appearing, he and the elder brother came 3 
an agreement, by which the younger was to have an annuity paid rough-En- 
n by the vendor, and ſo the purchaſer was permitted to enjoy whilſt gliſ had his 
elder brother lived; but he being dead, and A. the purchaſer al. title made 
the younger brother brought an ejectment againſt the plaintiff the 2 - A 
rof 4. But other compen/ations alſo being proved to be made by IO? 
elder brother to the younger, it was decreed, that the defendant, 
younger brother, ſhould make good the plaintiff's title, and fur. 
der and releaſe the lands to the plaintiff and his heirs. Yer. 
3 
contract for the purchaſe of an eſtate, on payment of a certain Heir of a 
„was made by an agent of the purchaſer, and part of the money c ton 
him paid ; which agent died before the purchaſe was completed ; ou _ 
the vendor likewiſe died ; but his heir was decreed to execute a veyance. 
Yeyance on paying the remainder of the purchaſe-money, c. 
w - wh, re Toad, . | * 
urchaſers who have got an advantage at law, though by undue a 
ne, have been mk to -profit Wit per Lord — and Ons 
that purpoſe cited Bucknell * Ellis's caſe, where Ellis had got the x roms 
ot rent-charge into his own hands; and Sir John Faces caſe, tho” by un- 
d got the deed of intail into his hands by a trick; (which caſe due means, 
eited by the Lord Chancellor in Lord Huntingdon and Grenville, ) and | 
court and Knoawel, where a releaſe was obtained from a grantee of 
nt-charge, without any condition, and by fraud; ans Lord Raw- 
ys cited the caſe of Lord Huntingdon and Grenville, 2 Vern. 
decreed to protect a purchaſer, and aſter that, a releaſe 
ol. Ill. Paar Il. 1 | gained 


ein I 
If one ſells anotber's land, and covenants to diſcharge it of ſuch par- Tacumbrane | 


Y 
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3 Of the different Means | 


gained from an adminiſtrator de bonis non, So where a leaſe was dl. 
tained from a grantee of a rent-charge, without any conſidergig, 
and by fraud, and yet a purchaſer waz admitted to take advantage d 
it. 2 Pern. 180. ; 
A 8 into a man's ſtudy, and there laid hands on a fu. 
tute that would have fallen on his eſtate, and put it up in bis poche, 
and he having thereby obtained an advantage in law, though fo u. 
fairly, and by ſo ill a practice, yet the court would not take that x, 
vantage from him Abr. Ca. Eq. 354. * 
Mortgage» A. deviſed to B. for life, — 2 to C. B's ſon an infant in fee, 1 
deviſed 400. to the ſon to be paid at twenty-one, and made the fade 
executor, and left 2000 ined aſſets ; and B having ſpent the . 
ſonal aflets, mortgaged the lands to J. S. and made affidavit, that thy 
were free from incumbrances, and that he was ſeiſed in fee, and 
vied a fine for corroborating the mortgage, and ſo declared thei, 
therepf to him and his heirs; the ſon having entered for a ſorſeimm 
the mortgagee brought his bill to be relieved ; and the court deer 
that the mortgagee, notwithſlanding the forfeiture, ſhould hold il 
enjoy the lands againſt the ſon during the liſe of the father. 4 
Eg. 257. pl 2. Prec. in Chan. 108. | 
Reverſion. A. buys a reverſion expectant on an eſtate for life, granted by 
copy of court-roll to H. where in truth B. had no ſuch copy nor gu 
of ſuch eſtate, yet decreed, that B. ſhall enjoy it for life againſt 4 
purchaſer. 2 Vern. 279. | 
Partition. A purchaſer brought a bill for writings and a partition; deſert 
inſiſted, that there was an intail, and the plaintiff's purchaſe not gu 
The court on the firſt hearing gave plaintiff time to try hi ti 
Eje&ment was brought, and a copy of a deed of intail produces 
evidence, but the original was loſt, and not proved to be executt 
a verdiQ was againſt the iptail-: on the cauſe coming on 17 
equity reſerved, deſendant inſiſted he ought not to be bound by a 
trial in a matter of right of inheritance. Sed non allocatur, bei 
decree only for partition. Tamen 9. 2 Vern. 232. 
Time to re- Where there is a clauſe or proviſion in a conveyance for the 1nd 
purchaſe. to repurchaſe, the time limited ſor that purpoſe ought to be pci 
obſerved. Vern. 269. | 
8. S. flock. A purchaſer of 8. S. ſtock of an agent that kept the proprietors! 
nmnutes, and who pretended a power to ſell, and got another to ſe 
ate the proprietor, and ſign the transfer, procured the ſame tram 
red, made affidavit of the ſale, and had it entered into the books! 
then ran away, but before was a man in good credit for ſubſtance 
The purchaſer ſold the ſtock again, though forbid by the prop"* 
In trover at nifs prius, before Sir P. King, he directed the jury ! 
for the proprietor, which they did, but gave her no more dam 


0 


than the value of the ſtock at the time of her buying. 8 Mod. 9 W 

Joagment. A. entered into a judgment to B. and C. which is deſeaſanced ke 
ule of D. and in the defeaſance A. covenants for himſelf, and b b 

to Py to D. the cefluique truſt, and his heirs ; afterwards A ſellp ti 

and the other part deſcended to the heir, who married and had of 

dren; B. ane of the truſtees, dies; C. the ſurviving truſtee m / 


the conuſor of the judgment, executor ; D. the cefluigue try 5 
bill againſt the executors of A. the heir at law and the ſurclas, 
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elief, not being able to recover at law, the conufor being made ex- 


® cutor ; but no relief. The Lord Chancellor ſaid, though it be a 
ion, nere accident and flip by the conuſor's being made executor, yet equi- 
ed will not interpoſe or give any aſliſtance to affect a purchaſer ; and 
1 


id them recover at law, if they could. Sel. Ch. Caſes, Time Lord 


| ing 80. | 
"The Court of Chancery would not =y a purchaſer from ſelling of Of à pur- 
7 oods, though the vendor had an eſtate for life; and the court would chaſer's ſell 


Toth. 223. 


Pecreed in Chancery, that the vendees of the woods ſhall have them, 
notwithſtanding the conveyance of the lands. Toth. 257, 258. 


vour. 18 Vin. 115. tit. Purchaſer (C) pl. 1. | | 
A purchaſer that comes in without not ce of a rent-charge ſhall no 

be chargeable therewith, although given to a charitable uſe. Toth, 

5 1 | 5 

"Notice of an incumbrance before the conveyance is executed ſhall 


v. Maybow, Mich. 15 Car. Chan. Caſes 34. 2 Freem Rep. 175. and it 
was ſo decreed by the Lord Chancellor in Sir William Wheeler and 


Yarraway and Vicholas, 


prels notice of it before the purchaſe ; it is otherwiſe at law, Chan. 
Ca. 37. Nel. Chan. Rep. W | 

A purchaſer for a valuable conſideration without notice was decreed 
to pay arrears of an annuity charged on the lands purchaſed, though 
the ſame was due thirty years before, and no demand in all that time, 
Fin. Rep. 282. | 

A 9 conveyance decreed againſt a (jointreſs) purchaſer for a 
valuable conſideration ; (but it ſeems, that the not having notice was 
the /aches of the jointreſs, Ec.) Chan. Ca. 291, 292. | | 

A purchaſer from J. S. who has a decree againſt him in Chancery 
for land, ſhall be bound by the decree, though he had no notice of it. 
2 Chan. Ca. 48. | 

J. C. mortgaged land to H. and (having two ſons J and EF.) deviſed 
the equity of redemption to E. H. and J. join in an aſſignment of the 
mortgage to E. Though E. pleaded want of notice in the will, and 


ly of redemption, on the foot of the firſt mortgage. Nel. Chan. Rep. 
153. | x 
A. purchaſes, having notice of a ſettlement, whereby B. the vendor 
was but tenant for life, remainder to his firſt, Ic. ſon in tail. Af 
terwards A. ſells to C. who had no notice. B. dies leaving a ſon ; the 
bill was diſmiſſed as to C. but decreed A. to account for the conſidera» 


T, tion-money which he ſold the eſtate for, with intereſt from the deceaſe 

i of E. thereout diſcounting what was due on a mor:gage prior to the 

10 ſettlement which he had bought in. 2 Fern, 384. 
| O O 2 


A. ſells 


bind the purchaſer, The court ſaid it had always been ſo ruled. Moor 


that J. was the viſible heir, yet decreed, that E. ſhould have the egui- 


not bar him remedy at law upon any evidence he could produce. 6 wsd. 


The father makes a voluntary conveyance in tail of lands, reſerving Purchaſer of 


un eſtate for life, after ſells the woods upon the lands to a ſtranger. woods after 
a con vey - 


ance in tall, 


A purchaſer for a valuable confideration without notice ſnall not be Notice of 


impeached, eſpecially where a ſettlement has ſince been made in his fa- incumbrane 
ces. 


A purchaſer ſhall not be affected by a judgment in equity, without ex- 
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made good. tle the reverſion of the term according 


ing a prior was ſeiſed in ſee at the time of making the will, and whether the will 
ſettlement, 
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A. ſells to B. who has notice of an incumbrance ; B. ſells to C. v1, 
has no notice. And he to D. who has notice; the Maſter of the Boll 
thought this revived the firit notice to B. But the Lord Keeper he 
the contrary. Pre. in Chan. 51. | | 
Lord Chancellor ſaid, he took it to be à rule in equity, that when 
a man is a purchaſer without notice he ſhall not be annoyed in equity 
not only where he has a prior legal eſtate, but where he has a biz 
title or right to call for the legal eſtate than the other. A. purchafy 
of B. who had done an act of hankruptcy, but without notice of i 
afterwards a commiſſion is taken out, and there being a term ſtanding 
out in truſtees, the — brings a bill againſt them and the purchaſe 
to have the term a gned to him, Bill diſmiſſed. 2 Vern. 599, | 
makes po difference whether the party be a purchaſer of the H- 
tate, or only of an equitable intereſt. Lilly's Conv. 393. 
A. mortgaged an eſtate for years to D. who aſſigned the ſameto , 
who made his wife . executrix, and died. A. ſuggeſts that D. agreed 
to execute a re-conveyance. . — that ſhe was a purchaſer a 
legatee, without any notice of ſuc _—_— ; and that in conſiders. 
tion of a marriage between her an . c. the aſſigned the origin 
leaſe in truſt that the marriage took effect, thereſore F. and / chin 
an abſolute eſtate, having no notice of ſuch agreement. Decreed, 
that it appearing the plea was true, J. and . were in nature of pu. 
2 without notice, and therefore the plea was allowed, but that 
y ſhould give A. at his charge a copy of the deed of truſt, if required 
Fin. Rep. 9. E 
A jointure A. on his marriage with B. ſettles lands for her jointure, which wer 
made, the ſubject to an intail. C. brother of A. was privy to the intail, ingroſed 
Intail co” the jointure-deed, had the deed of intail in his cuſtody, and concealed 
the land de- It» A. deviſed the lands to J. S. and afterwards died without iſe, 
viſcd. and J. S. married the widow.: C. ſets up the intail, brought an ej: 
ment, and recovered. F. S. and his wife brought a bill to be relieved, 
C. confefled that he was privy to the marriage-treaty, ingroſſed the 
jointure-deed, and had the deed of intail in his cuſtody, Fat did rat 
mention his title, nor diſcover the deed of intail, becauſe he appre- 
hendec his brother would dock the intail. Decreed the wife to hold 
her jointure, and a perpetual injunction againſt the judgment in cjed- 
ment; but the bill was diſmiſſed as to the huſband's claim of the r- 
verſion and inheritance by a voluntary deviſe. - And this decree uu 
afterwards affirmed in the Houſe of Lords. 2 Vern. 239. 
Settlement So where a mother, who was abſolute owner of a term; was preſent 
of the re- at a treaty for her ſon's marriage, and heard her ſon declare that tie 
ver ſion mg term was to come to him at his mother's death, and was a witneſs to 
— ze the deed, by which the reverſion of the term was ſettled on the iſſued 
marriage de- that marriage; and on a bill brought by the iſſue of that m_— 
creed to be ſhe was compelled in equity to make good the ſettlement, and to ſet. 
= 2 Vern. 150. 
An annuity So where a younger brother, having an annuity of 10o/, per ar. 
charged on charged on lands by his ſather's will, contracted with A. to fell bin 
lands by will this annuity ; A. goes to B. the elder brother, and tells him be wi 
paid __ about to buy this annuity of his younger brother, and deſired to knov 
withſtand- if his younger brother had a good title to it, and whether his ſather 


va 
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Wy ever revoked. B. told him he believed his brother had a good 

title to it, and that he had paid him his annuity theſe twenty years, but | 

withal told him that he heard there was a ſettlement made of his fa- 7 

ther's lands before the will, and that the ſaid ſettlement was in the | 

hands of J. S. and that he had never ſeen it, and therefore could not 

tell him what the contents of it were, but encouraged him to proceed 

in his purchaſe, telling him, he had not only paid his brother his annu- 

ity to that time, but had paid his ſiſters 3000. under the ſame will; 

abend; B. gets the ſettlement in his hands, by which the land out of 

the annuity iſſued was intailed, and would thereby avoid this annuity: 

but on a bill by 4 to have the annuity paid, or the purchaſe- money 

back again, the court decreed payment of the annuity, purely on the 

encouragement given by the elder brother, Abr. Ca. Eg. 356. 

A purchaſer for a valuable conſideration, without notice, having as 

good title to equity as any other perſon, the Court of Chancery will 

never take any advantage from him and conſequenily will not grant a 

diſcovery againſt him of the only equity he has to defend himſelt by, 

which if he ſhould be obliged to diſcover, the other party would im- 

mediately take advantage of, and there certainly may be caſes where 

a purchaſer for a valuable conſideration, without notice of an act of Bankrupt 
ankruptcy, ſhall not be obliged in the ſaid court to diſcover any thing, cy. 

(whether incumbrances that he has got in, or any other thing) but all 

advantages ſhall be left him to defend himſelf by. wy 4 — two pur- 
chaſers without notice, and the ſecond by chance gets hold of an old 

term, he ſhall defend himſelf thereby againſt the firſt, who ſtill is as 

much a purchaſer for a valuable conſideration as himſelf ; therefore a 

purchaſer for a valuable conſideration, without notice of the bankruptcy, - 

is to be relicved againſt it in Chancery, within 21 Fac. 1. Caſes Temp. 

Lord Talbot 69. | | . 

A debtor by bond deviſed it ſhou'd be paid out of his perſonal eſtate, 

and if that was not ſufficient, then to ſell his real eſtate, and pay it, 

which accordingly was ſold, and by ſeveral conveyances came to the 

deſendant, who was ſued for the money as charged on the lands which 

he bought. But it was decreed, that the money which was received 

for the ſale of the lands ſhall go in aid of this purchaſe, which was for 

2 valuable conſideration, without any notice, &c. Rep. Tine Finc/, 
13 


7. 
A. purchaſed the manor of D. in which were lands called B and P Purchaſer 
The manor at the time of the purchaſe was in mortgage for a term aſſiſted as to 
of years, and the mortgagee was paid off, and the term aſſigned in — 5 
truſt to attend the inheritance ; afterwards A. upon tue marriage of flu dulent 
his ſon, ſettles part of theſe lands and amongſt them the lands called manner. 
B. and P. but no care was taken of the mortgage term that ſtood our; 
afterwards A. being in poſſeſſion, contracts with Brochkert to ſell him all 
the ſaid manor, except the lands of B and P. but ſhews the lands B. 
and P. as part that he would ſell ; for Brackett did not know that any 
pou of the lands were called by that name ; and in the conveyance to 

im there is an exception of Jands called B and P. After the pur- 
chaſe-money paid, Brockett was evicted of the ſaid lands by Oxrvick, 
who claimed under A's ſon ; upon which Brockett having found the 
old term that was on foot at the time of A's purchaſe, and got an 
aſſignment of it; Oxwick brought his bill againſt Brockert to be * 

| ea, 


Py 
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ed, and to have an aſſignment of the term ; and that as to the land, 
called B. and P. he was no purchaſer of them, for they were expreſs 
ly excepted in his conveyance. But Lord Chancellor was of opinjqy 
that theſe lands being ſhewn to the defendant as part of his purchaſe 
he (not knowing them to be excepted by the name of B. and P.) wa, 
equity a purchaſer of them; and the court ought not to aſſiſt in de. 
ſeating of him, and therefore diſmiſſed the bill as to all the land; pur. 
chaſed by him. Ar. Ca. Eg. 355. : 8 
Diſcovery of A purchaſer of lands from 4. which B makes title to, getting the 
deeds, _ deeds that make out B.'s title, is not bound to diſcover them, C, 
An heir exhibited a bill for the diſcovery of evidences concerning 
lands that were his anceſtors ; the defendant {wore that he was a pur. 
chaſer of the lands, and the heir demanded a fight of his deeds ant 
writings But per Lord Chancellor, he ſhall not ſee them; for a. 
though the heir prima facie has a legal title, he may go into a court of 
law if the pleaſes ; but this court will not compel the ſhewing the 
- writings to any perſon unleſs he has an equitable title, as a mortga 
Sc. And this is the difference between a legal and an equitable titl, 
2 Freem. Rep. 24. | p 
des A employed by B. to purchaſe lands, contrary to agreement pur. 
— in chaſed t al in his own Lane but by perſuaſion let A. into the a 
deeds. chaſe by deed, wherein were ſeveral omiſſions of things comprized in 
the purchaſe-deed. On a bill for relief the omiſſions were decreed» 
be ſupplied: Nel. Chan Rep. 7. | 
Favoured by The huſband made a leaſe of the wife's land to one who was ige 
allowance. rant of the defeaſible title. The leſſee built upon the land, and wa 
Leaſe by ba- at great charge therein. The huſband died, and the wife avoided 
ki 3 3. the leaſe at late, but was compelled in equity to yield a pris 
And, for the building and bettering of the land; for it was ſo much the 
better worth unto her. Rep. Chan. 5 
Purchaſer of But where a purchaſer of a term of ſixty-one years, which he aſlgn- 
a term, ed to truſtees, and alſo of the reverſion and inheritance, being in 
poſſeſſion. had laid out one thouſand pounds in * and enjoyed 
the ſame till the death of the vendor, and then the land was rect- 
vered by virtue of an old dormant intail ; the court would not relieit 
the purchaſer who was plaintiff, nor give defendant any cli. 
Chan. Rep. 57, 58. | 
But allowances from improvements and neceſſary reparations wer 
made to a purchaſer of a term, upon decreeing it to be delivered u 
to deviſees in remainder. Fin. Rep. 379. 
So where it was after a long time, (the perſon claiming having ber 
beyond ſea twenty years, and igaorant of his title till after his r. 
turn) and divers purchaſes made, and the laſt prrchaſer had laid oit 
money in building. it was decreed in Chancery that he hold ti]! ſat 
fied, diſcounting ſor the profits received after the purchaſe, 2 K. 
152. Ca. Eg. Abr. 356. p. 7 
Prior ſettle» A purchaſer, who be ſore his purchaſe-money paid, or deeds execu'- 
ment. ed, (though not before his conttact made) had notice of a privr ſettle 
ment, was ordered to be allowed what he had laid out in laſting in- 
188 upon the premiſes, though they were made pending 
uit. Vern. 487. n * 
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And where it ars that articles of a purchaſe were unfairly ob- Articles of 
= though = ſuch a degree 4 to ſet them aſide, yet if u purchaſe, 
the proſpect of their being performed he has improved the eſtate, it is 
— he ſhould have allowance for laſting improvements, provid- 
ed he deliver up the articles, and account for the profits ; but if goes 
to law he muſt not expect it, Ca. Eg. Temp. Lord Talbot 234, 236. | 

P's wife, before her marriage with P. being poſſeſſed of a term of gi for N 
vears as executrix to her firſt huſband, and which was liable as aſſets chaſe mo 
to the payment of his debrs ; in order thereto, and to raiſe money for diſmiſſed, 

that purpoſe, P. and his wife, after their marriage, entered into an © : 12 
agreement with D. for ſale of the houſe in queſtion, for the reſidue of nent: anf 
the term, for four hundred and fifty pounds, whereof two hundred , note given 
and ten pounds was to be applied in diſcharge of a mortgage thereon for that mo- 
to one J. S. and the remaining two hundred and forty pounds was to ney decreed - 
be paid to P. and his wife ; accordingly ? and his wife executed an ©* 22 : 
aſſignment of the houſe to D. with a receipt indorſed thereon for the 2nd the wind 
whole purchaſe-money ; but D. did not then pay the purchaſe-money, miſes recon- 
but gave a note ſor the payment of two hundred and ten pounds, part veyed. 
thereof, to J. S. the mortgagee, and of the remaining two hundred 
and forty pounds to P. and his wife ; and for the non-payment there- 
of P. and his wife brought their bill in * to have a ſpecific 
performance and payment of the money accordingly. D. by his anſwer 
admitted the wht caſe to be as above, but inſiſted that he ought not 
to be bound thereby, for that P. and his wife could not make him a 
good title, they having, by articles before marriage, agreed to ſettle 
this houſe ſor the benefit of themſelves and their iſſue, of which he 
had no notice at the time of his purchaſe; and for the diſcovery of 
tcheſe articles, and to have up his note on a re-aſſignment of the houſe, 

P. brought his eroſs-bill. Z, and his wife, by their an{wer, admitted 
there were ſuch articles, but inſiſted, that the houſe lying in Middle- 

Wc: thoſe articles were never regiſtered in the Middleſex Office, and 

therefore void as againſt DO. But it was decreed, that the original bill 

ould be diſmiſſed with coſts, and on the croſs-bill it was decreed, 
that the note given for the purchaſe-money ſhould be delivered up on 
re· aſſignment of the houſe, and D likewiſe to have his colts by rea- 
on of P's fraud and concealing the articles. Ar. Ca. Eg. 357, 358. 

So where the ſecond purchaſer, having notice of the firſt purchaſe, 
put that it was not regiſtered, went and purchaſed the ſame eſtate, 
nd got his purchaſe regiſtered, yet it was decreed, that having no- 

e of the firſt purchaſe, though it was not regiſtered, bound him; 
ind that his getting his own purchaſe firſt regiſtered was a fraud; the 

eſign of thoſe acts being only to give parties notice, who might other- 

ile without ſuch regiſtry be in danger of being impoſed on by a prior 

urchaſe or mortgage, which they are in no danger of when they 

| 7 _ thereof in any manor, though not by the regiſtry. Abr. 

a. Eq. 358. | ' | 

An ancient flatute being againſt a purchaſer, though no direct proof Favoured 
dn either fide, was decreed to be cancelled, Toth. 258.277; 1 after length. 

Purchaſers relieved of a ſleeping mortgage. Toth. 258. ef, 


8 purchaſer, and thoſe under vw10m he claimed, had been in quiet e 

ef: | 

Walon for ſixteen years, and then the defendant ſet up a mortgage and recognj- 
and zance. 
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and a recognizance to incumber the premiſes, againſt whom th. 
chaſer exhibited his bill to be wad; but here bein — — K 
confirm, but that the mortgage and recognizance might both "hy 
fied, the mortgage was decreed to be delivered up and cancelled, ang 
the recognizance to be vacated. - Fin. Rep. 259. 
A man poſſeſſed of a leaſe for fifty years, he died inteſtate, the wit 
adminiſtered, and made a feoffment to. her own uſe ; alittle before 
her marriage with a ſecond huſband the feoffees ſold the land for 2 
valuable conſideration, which was enjoyed many years accordin ly; 
after the wife's death the ſecond huſband — a void this — 
by reaſon of the uſe ; but the court decreed that the purchaſers ſhould 
Enjoy it, notwithſtanding a verdict at law. Toth. 223, 224. 
Lands deviied to be ſold for payment of legacies, «of ſale was made 
by V. who poſſeſſed them fix years, and then ſold them to A. A and 
his heir enjoyed the ſame twenty-two years more, without any de. 


mand of the legacies. This quiet poſſeſſion for twenty-eight years vu 


Leſſee de- 
creed to hold 

| bis term 
though 
ejected on 
account of a 
prior iet tle- 
ment. 


held a good title, and the bill brought againſt the purchaſer for the 
yment of the legacies was diſmiſſed, V. the vendor having receive 
by the ſale racer; ſufficient to diſcharge the legacies, Fin. Rep. 316, 

A. tenant in tail of a copybold, remainder to himſelf in fee, purchaſed | 
the freehold of the lord, and then ſells to J. S. and dies; and afte: | 
thirty years poſſeſſion the ſon of A. ſets up a title as iſſue in tail. Te 
Lord Chancellor declared, that the purchaſer of the ſreehold ſhall | 
attract the other eſtate, which was but at will; and decreed the pu- | 
chaſer to enjoy againſt the iſſue in tail. Vern. 393. For the coyy- 
hold being {ſevered from the manor, there is no means to barit, : Wi - 
Chan. Ca. 174. and vide Vern. 458. | 

FP. having a leaſe of certain mills for twelve years, which wer: 
near expired; leſſor on his marriage made a ſettlement of theſe mil; WF © 
to the uſe of himſelf for life, then to the firſt and other ſons of tha Wi f 
marriage in tail mail, remainder to his own right heirs. Afterwars Wh 
P. took a new leaſe of theſe mills from the ſaid leſſor for thirty year, WF 
and laid out two thouſand eight hundred pounds in building and in- 
provements ; D. was the eldeſt iſſue-mail of the leſſor, and during the n 
time P. was making improvements went to his father, and told hin, 
he had no power to make any ſuch leaſe ; that after his death the e- Wi © 
tate would be his, but never acquainted P. with this, or of the ſe-: Wi 
tlement made on his father's marriage; but on the contrary wrote iſ *' 
P. to take care to keep one of the mills in particular in repair: tha re 
the ſather died, and the ſon recovered in an ejectment againſt tl: Wi re 
lefſee, who thereupon brought his bill to be quieted in the poſſeſin i ſo 
of the mills during the reſidue of his leaſe, becauſe D. was fully tt. 


quainted with the circumilances of this leaſe, knew his father had w ſu 
power to make it, and yet never forbade nor cautioned P. from go''; ſt 
on with his repairs, but on the-contrary ſtood by and ſaw them, and es. th 
couraged him in the proceeding therein; and therefore it was de pe 

u 


creed that P. ſhould hold during the reſidue of his term; for thougt 
D. was not privy to the — this leaſe, that being only the fri 
of the father, yet he being to have the eſtate aſter his ſather's death, 
and taking notice thereof to his father, that he had no power to malt 

any ſuch leaſe, and yet ſuffering F. to go on in his repairs, with a de. 
ſign to reap the whole benefit himſelf when his ſather was * ö 
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ſuch a fraud and practice in him as ought to be diſcountenanced in 


equity; for Qui tacet aſſentire videtur. Abr. Ca. Eq. 356, 357. 
Of Diſputes between Purchaſers. 


A parol agreement for a purchaſe and poſſeſſion delivered, was decreed 
to be perſormed againſt a ſubſequent purchaſer with notice, who had 
a conveyance, and paid his money ern 363. 

Where a writ of dower was brought aguial ſeveral purchafers, the 
court direct that the ſheriff ſhould charge them all proportionably, 
though otherwiſe the ſheriff might have charged them all out of one 
party, and the party ſhould have no remedy at law ; but in equity 
they ought all to be equally charged ; and therefore the court gave 
this direction. Freem. Rep. 227. | 

Plaintiff and defendant ſeverally purchaſed the ſame reverſion ex- 


pectant on the death of tenant for life. Plaintiff brought a bill to ex- 
amine witneſſes to preſerve their teſtimony, and to be admitted to try 


his title in the life of tenant for life. Bur as the rnemorer was a de- 
ſendant, the court would do nothing in it but diſmiſſed the plaintiff's 


Lord Commiſfioner Rawlinſon in the caſe of Hitchcock v. Sedgavick, as 
the caſe Seybourn v. Clifton, 2 Vern. 159. Ar. Ca. Ey. 354. P. 3. 
Nelon (in his Reports in Chancery, p. 125.) has the ſame caſe, by the 


| name of Seabourn v Chilfon, thus: the plaintiffs father and mother in 


their own right were ſeiſed in fee of the lands in queſtion, in which 
one P. had an eſtate for life; and in 1643 they covenanted to levy a 
fine thereof to the uſe of the ſather and mother for life; and the ſur- 
vivor of them, remainder to their firſt ſon (the plaintiff) in tail- male, 


another deed, declaring the uſes of the fine to be to the father and 
mother, and to the ſurvivor of them, and to his or her heir. Under 
which deed defendant purchaſed the lands of the father, who js ſince 
dead, and P. the tenant for life being ſtill living, the plaintiff exhi- 
bited his bill to perpetuate the teſtimony of witneſſes, to prove the true 
and diſprove the forged deed. The defendant demurred as being a 
real purchaſer under the pretended deed, believing it was a true and 
real deed ; therefore it being to draw under examination a matter of 


to get aid to impeach a real purchaſer, he inſiſted he ought not to an- 


ſtill living, ſo that the plaintiff could not try his title at law, and that 
the Chancery is obliged to preſerve a title at law, which by ſuch im- 


a yo could not at preſent be tried, the demurrer was over- 
ute ; . 


bill, and he loſt his land for want of examining his witneſſes, Cited by 


with ſeveral remainders over. The father ſurvived, and then forged 


forgery againſt the dead perſon, who could not anſwer for himſelf, and 


ſwer. And upon debate it appearing that the tenant for life was 


V. on 
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him. H. brought a bill to compel C. to aſſign the truſt for ſecuring hi 


out of his hands, on pretence they were not ſafe there; and ſhe hay 


inteſtate. It was held by the Maſter of the Ro 


V. on marriage with . (in conſideration of fix thouſany 
pounds portion, mentioned as received by him with . an inſam 
covenanted with B. and C. truſtees, that if he and his wife lj, 
ſeven years, then in three months afterwards to lay out ten thouſand 
pounds in a purchaſe, and ſettle it on himſelf for life, and on 
A. for her jointure, Ic. and if he died before a ſettlement 
made, to leave her ten thouſand pounds, and confeſſed a judgment ty 
B. and C. for performance of covenants ; one thouſand five hundred 
pounds of the wife's portion was laid out in purchaſing an annuity of 
one hundred pounds per ann. in the Exchequer, in the name of C and 
he gave a declaration of truſt to J. that his name was uſed in truſt ſor 
him, his executors and adminiſtrators. H. lent V one thouſand pound 
on his aſſigning the annuity, and depoſiting the tallies and orders with 


one thouſand pounds. But on a croſs bill M. inſiſted that the annuiy 
purchaſed in C's name was to be as a pledge till the marriage agree. 
ment perſormed, and that the tallie, &c were depoſited in 85 hands 
for that purpoſe ; bit that her huſband perſuaded her to take out then 


ing ſo done, he afterwards took them out of her cabinet, and delivered 
them to H The counſel for H. inſiſted, that whatever private agree. 
ment might be between V. and his wife, as he had not heard of it, it 
could not bind him, being only by parol, and void by the ſtatute of 
frauds ; and that a parol agreement could not be tacked to a written 
one. But Cowper C diſmiſſed the bill of H. and decreed one hundred 
pounds a year to M. her huſband being broke; and ſaid, that though 
parol agreements are bound by the ſtatute, and that agreements are 
not to be part parol and part in writing, yet a depoſit or collateri 
ſ-curity is not within the purview of the ſtatute : and ſaid, that l 
who was married in her Sch and her truſtees that had made a 
1mprovident agreement in wriews, did well afterwards, upon recollec- 
tion, to get that depoſit for performance of the agreements, Hales, 
Vanderchem, M:ch. 1708. 2 Vern. 617. 

F. in conſideration of the marriage, and four thouſand pounds por- 
tion, covenanted with XK. that within fix months after K's requeſt, be 
would ſettle all his lands in B. to the uſe of himſelf for life, remainder 
to truſtees to preſerve contingent remainders, remainder to F. his n. 
tended wife for her jointure, remainder to the firſt, Ec. ſon of the mi. 
riage in tail male, remainder to truſtees for five hundred years, to ni 
five thouſand pounds for daughters portions. The wife died, Jeavny 
no other iſſue than one daughter; F. married a ſecond wiſe, ard {t- 
tled the greateſt part of the lands in the articles, without giving none 
of the articles, and had iſſue a ſon and a daughter by her, and die 

Nis, that this five thov- 
ſand pounds ought to be made good out of the real eſtate contri 
to be ſeitled, — that ſuch part thereof as is left unſettled ® 
ſuficient ; but that it muſt be agreed the lands actualiy ſertled by f ® 
his ſecond marriage without notice, is a good ſettiement, though |! br 
a breach of truſt) and muſt take place againſt the articles, no * 
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lane being liable to the articles than are omitted out of the ſertle- 
ment of ſuch ſecond marriage. And Lord Chancellor King ſignified. 
the opinion of ne. JO Frice to be (as to this point) that the lands 
not included in the ſettlement made on the ſecond marriage, muſt ſtand 


liable for raiſing the ſaid daughters portions. 2 Wil. Rep. 436. 
9 , | 


END OF THE SECOND AND LAST PART or 
VOLUME THE THIRD. 
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ADVERTISEMENT. 


HE following Table being intended as a ſhort and ready 
method of computing the Dates, Cc. of Records and other 
Writings, as well ancient as modern, and to ſhew what Parlia= 
ments have been held; it may be proper to obſerve, (without en- 
tering into the diſpute concerning their antiquity) that it feems 4 
eſtabliſhed, they have been held under one name or other, even 
before the Conqueſt, though it does not appear the Word ParLia- 7 
MENT was generally uſed by our hiſtorians till the firſt year of 
RicHARD I. | | 0 


From that period to the preſent time, the ſeveral meeting, 
prorogations, and diſſolutions of our Parliaments, are here colle&- i 
ed from the Records, and where they are deficient, from Hiſtoriang 
of the beſt authority; but the loſs of many ancient Records, ane 
the neglect of Hiſtorians, in not only omitting the prorogations, | 
Sc. but even differing about the time when the ſeveral Parla- 
ments met, make it now impoſſible to be abſolutely certain in 
every particular; yet notwithſtanding thoſe diſadvantages, the 
following account will be found extremely uſeful, and as correct | wi 
as the nature of the thing will permit. | = 


From the Conqueſt to the Reign of Ricyard I. there is fre- 
quent mention made of GR RAT Cours held; and as ſome learned 
men have been of opinion, theſe were of the nature of Parliaments, 
it would not be right to omit them; though not being warranted b 
the Records, we muſt entirely rely on the credit of the Hiſtorians | 
who obſerve them. 7 Eat 9 
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i - Auguſt, 1077, mu 


* 


| ADVERTISEMENT. 


Wir a reſpect to the ener part of FU Table, the Reader vil 


* obſerve, that the year of our Lord is computed from the 25th of 


March, and placed againſt the end, (not the beginning) ci the 
reſpective year of each king's reign; and under the name of 
every- king is mentioned the day, month and year, when his reign 
began. 


The * Examples will * explain the uſe of the 


Table: 


To find the King's Reign, and the particular year of it, ar 
ſwering to the 20th of Auguſt 1077 ; 


I ook for 1077 in the ſecond column, oppoſite to which is the 


11th year of WILLIAM I. and obſerving at the Head of the Tabl:, 

that he began to reign the 14th of Oclober, ſhews that the 20th "= 
F be in the x1th year of his reign. But if 

(inſtead of the 2oth of Auguſt) you look for the 20th of Novents Wl 


107%, that muſt be in the 12th year of WILLIAM I. becauſe he 


began his reign the 14th of Oclober, and ee * 11th yer 
ended on that day, 1077. 


To find the year of our Lord anſwering to the 20th of Septen 


Ter, in the 4th year of WILLIAM 11; 


Loox for 4 WiLLiam II. in the firſt column, and againſt it 


| A the ſecond (by obſerving as above) is the 4th WILLIAM II. 


which ending the gth of September 1091, the 2oth of September, in 


the 4th year of his reign, muſt be Auno Domini 1090. 


. 
„ 
« 


CHRONOLOGICAL TABLE 


FROM THE 


CONQUEST To Tus PRESENT TIME; 


SHEWING AT ONE VIEW 


Wi Year of our Lord, anſwering to the particular Year of wah 
Reign; the ſeveral Meetings, Prorogations, and Diſſolutions 
-_ arliament, and the different Titles by which our RINGS | 

and Qu EEx s are ſtiled in the Records. | 


* 
* 
2 — = 
— 
* 2 * 
* . 
* 


J 


Began October 14, 1066. J Reigned 20 * 10 months Fl 
Ended September 9, 1087. days 


His Trrrzs. 


Wilhelmus Rex. 

Wilhelmus Rex Anglorum. 

Wilhelmus Rex Anglorum, Princeps Normannorum atque 
Cynomannenſium. 


GREAT Courts. 


At York. 

Eaſter, at Wincheſter 
Whitſuntide, at Windſor, 
At Weſtminſter. 


% 


T7771 


A Ci Table of 


4 U 

4 
4 
3 if : 
9 

4 

bs 

1 2 

| : 


FF: WILLIAM 1. Coitinued | 
| | : 
Anno PRE GREAT Covars 
Reg. | Dom. 5 
10 1006 7 F 
i1] 7 
12 7 
13 18 
14 | 25 f 
15 | Bil 
16 82} 4 
I 834 5 1 | 
18 | 84|Chriſtmas, at Glouceſter. b 
19 | 85 Eaſter, at Wincheſter. 4 
I Whitſuntide, at London. 1 
| Chriſtmas at Glouceſter. ; 
20 | B6|Eaſter, at Wincheſter. | : 
. Whitſuntide, at Weſtminſter. 
=; HM | — 0 WH 
WILLIAM u. | N I 
s 1087. J Reigned 12 5 10 monk, : 
Ended angus I, 1100. J days — ; | 
| His TirLEs. 
Willielous Rex Anglorum. ; 
Willielmus Dei Gratia, (& Nutu Dei) Rex .. 1 
"ou Anno | Gazar CovrrTs. 3 
| Reg... Dom. 5 . OF 1 
— 1087 Chriſtmas, at London. n 
11 88 | 
3 | go|Chriſtmas at Weſtminſter. 
g1 
1 
6 | 93 Chriſtmas, at Glouceſter, 
7 94 
8 95 Eaſter, at Wincheſter. ; 
| 1 1 and Chriſtmas, at Windſor *' 
. at.Saliſb | 
is nn WILLIAM 


— 


4 


WILLIAM n. meg 


Gaar Counrs. 3 
10 [1097 Eaſter, at Windſor. | ; 
II 8 : 
I2 " Whitſunday, at OPER. | 
\ | "| Chriſtmas, at Glouceſter. J | 
— | 1100] Eaſter, at Wincheſter. 5 -p | 
| W hitſuntide, at London. a 4 | 


His Trins. 
hes Rex Anglorum, | | 
Henricus Dei Gratia Rex Anger. 2 
Henricus Gratia Dei Rex Anglorum & Princeps Normannorum. 
Called ale i in ſome Records Henricus Vetus. 


HENRY - Hi - Th 


Began Auguſt 1, 1 100. Ip... ; MAPA: 
Ended Decem. 2, 1135. jReigned 35 1 4 mo 


— _ _ _— 


yy Covurrs. 


Chriſtmas at Weſtminſter. 
Eaſter, at Wincheſter 
Chriſtmas, at Weſtminſter. 


Eaſter, at Wincheſter. 
Michaelmas and Chi iſtmas, at Welninſter 


03 Eaſter, at Wincheſter. 


Chriſtmas, at Weſtminſter. 


04 Eaſter, at Wincheſter. 


| 

Anno Anno 
Reg. Dom. 
— 1100 

1 OI 

2 | 02 

3 

4 

51 Os 

6 | 06 

7 07 

8 | 8 

9| & 


W hitſuntide, at Weſtminſter. 
Chriſtmas, at Windſor. 
Chriſtmas, a: Weſtminſter. 
Eaſter, at Bath. 
Whitſuntide, at Saliſbury. 
Eaſter, at Windſor. 
Whitſuntide and Chriſtmas, at Weſtminſter. 
Eager, at Wincheſter. | 
Whitſuntide, at Weſtminſter. 


Whitſuntide and Chriſtmas, at Weſtminſter, 


HENRY 
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ou, Tall of 


FRE 79k "HENRY I continued, 
Reg. Dom. GREAT Cours. 
10 [1110 |Eafter at Marlborough. 
| Whitſuntide, at New Windſor. 
4 11 11 | A 
| 12 12 | 
; 13 | 13;Sept. 16. at Weſtminſter. 
. i ; Chriſtmas, at Windſor. 
14 | 14 
| | 15 | 15|Chriſtmas, at St. Albans. | 
16 16 Eaſter, at Oldham in Hampſhire. 
17 | 17 
18 18 At London, 
19g | 19 | 
20 | 20|Chriſtmas, at Brampton. 
21 21 In Epiphany, at London. 
Eaſter, at Ber 
| Whitſuntide, at eſtminſter. 
Chriſtmas, at Norwich. 
2222 Eaſter, at Northampton, Whitſ. at Windſor. 
| Chriſtmas, at Dunſtable. 
1 23 | 23;At Woodſtock and Berkhamſted, and 
| Candlemas at Glouceſter. 
24 | 24 * Dec. at Huncot in Leiceſterſhire. 
2 25 
| a 26; Chriſtmas at Windſor. 
2727 In May at London. 
128 28 k 
29 | 29 . at Worceſter. 
{392] 30 
3r | g1 
11 5 Eaſter, at Woodſtock, after Eaſter at Lond. 
| Chriſtmas, at Windſor. 
33 | 33 In Lent. at London; Eaſter, at Oxford. 
Faw s at Wincheſter. | 
34 | 34 | 
$51 3s — 
STEPHE N. 
Began Dec. 2. 11 
Ended 0a. _ — FReigned 18 years, 10 months, hn 
2 | His TiTLEs. 
— — Gets Rex | 
2. A8 ei Grratia Rex Anglorum, 3 
STEPHEYVEE 
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the Kings and Queens of England. 
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STEPHEN continued. | 


; 5 ; | Grxtar Courts. 


Anno 
Reg. 
. 1135 Chriſtmas, at London, or Weſtminſter. 
1 | 36 Eaſter, at Weſtminſter. | 
2 | 37 — 
1 59 
s | 40 In Lent, at London, 
. 1 
421 1 | | : 
; 43 In Lent, at London, and St. Albans. | 
9: 0 x | | A. 
10 45 fin af +9] 
11 | 45,—at Northamp. and Chriſtmas, at Lincoln. | | 
13 4 N 
I4 | 49 
15 | 50]. 
16 51 
17 52,—— at London. 
18 | 53——— at Weſtminſter. 
2 ——— at Oxford. 


S 


H ENR VII. 


His TITLE S. 


Began. Oct. 25. 1184. » : e 5 
Ended July 65 1183. FReigned 34 years 8 months 11 days. | 


| 


* 


Henricus Rex Angluz, Dux Normannia & Aquitaniæ, & Comes 
47. Dem . Grzar Courts. . 
— [1154|Chriſtmas at Bermondſey. le 
I | $5|-——at Wallingford, 
2 56 | 
3] $ 
4] $ 
3. 
8 8 
7] 67 1 


* ** * 8 * N 
= * J * LS iD 
o -— o L Fa 
. * . \ 4 . : y » << : : - 
. 5 . . 2 * * - * N * - 
* ” . 8 + »* v7 X * 
- 9 1. 8 = 9 
pe : 
* ” A — * - 
* 6. " * 
- 7 1 1 4 = * 4 
6 | | 
* * — E N 
— : 5 . - * 
_ 
y - 
- . « 
- * = 


n r x. continued. 
Rep. Di...  Gnpar Coua vs. 


to 1163|— at Clarendon, and OR. 1 13. at Northamg, 
110 64 * 


111 65 
| 12 | 66|—at 
43 0 
14 | 68 


16 | 70|—at Windlor and Weſtminſter. 
irre 
In April at Weſtminſter, 


21 | 75 er Woodſtock, Whitſuntide at Reading. 
— at York; June 29. at Glouceſter, and OR. 6. x 
Windſor. | 


— 

oo 

«I 
[S) 


GS 
2 


28 77 Jon. 26. at Northamp. * 10. at Mn. 
4 Chriſtmas, and Jan. * at Northamp. 
| 24 78 3 Windſor. 


25 7 
1 2 | 35 
"27 | 81 
23 82 
29 f- 83 
| 32 | 34 
131 8 
32 86 
33 5 
| * Is | EY 5 * 


RICHARD * 


Ended Apr. 6. 2 
His TITIES. 


Ricardus Rex Angliæ, Dux Normanniæ & Aquitaniz, & 
Andegaviz. : 


n 1 - *®. bd hk. 7 
* * _ Fl i * he 2 1 n 
& rr 3 n 
6 n => * * 888 he baked * . n pe 
by #3 on _—_ * 2 * a FOODS Fa \ 8 " WY 
* * 0 Mans 2 . 
- ad Jt 7 2 — & 
o = + 


RICHAR 


| © co own ++» 0 


n RICHARD I. continued. 

Anno 4 
| Dom. PArLIAMENTS. 4 
N * . EE ſhire 2 _——_ 
rss ehe N Weiner aer Thin a7 
A * | 

92 One 21 and Dec. 10. at London. 


Eaſter at 


10. at * 


Weſtminſter, March 30. at Nottingham, dp. 


8 __ — a as. PR PO OO OO OO 


[Began Apr. 6. 1709. 
[Ended OB. 19. 1216. 


Johannes Dei Gratia Rex ie Dei ie Dux Nes 
manniz, Aquitaniz & Comes Andegaviz. 


18.) Need 17 years 6 months 13 da. 


His TITI S. £4 
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Ol OOO U TT Os OO er EF ⅛ Tu ²˙—A * ENT WY 8 ENS OE? > 


ts. 
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1 


Dom. 


PARLIAME NTS. 


One at Northampton, and one May 26. at 9 
111 * 


Ong at = ot tr "oe Lots 1 Not 
Ia Lent at Lue in Leda | 


Jan. 2. at Oxford, | 


Jan. 8. at London, and Feb. 9. at Oxford. 


Chriſtans at Windſor, 


_Jonun| 


" 


7 Nr IM: 


Ended Nov. 16. 1272. 


Henricus Dei Gratia Rex Angliæ, Dominus Hiberniæ, Du 
Anno __ 44 he ſiyled himſelf Henricus 
| gliz, 


Inno | Anno PARLIAMENTS. 


I 
2 
3 
4 4 20 
1 
6 
7 
8 
9 


7 quale Tale of 


JOHN — 


Reg. Dom. | . 


11 | 1210|Chriſtmas at York. 

12 11 One at Northampton, another at Windſor. | 

13 | 12|In Lent at Clerkenwell, London. 

1! Chriſtmas at Weſtminſter. 

14 13One at St. Albans, two at London. I 
| Dec. 6. at Reading, Chriſtmas at Windſor. 

' 15 | 14|One at London. 

16 | 15|June 15. in Runnemede near Windſor. 


Began OR. 19. 1216. Reigned 56 years I Month. 


| | | 
His TIT LES. 


Normanniæ, Aquitaniæ, & Comes AS. | 
ei Gratia Rex Au- 
ominus Hiberniæ & Dux Aquitaniæ. 


„ ü[U[ p 


18 At London after Michaelmas. 
21 One at Weſtminſter. 
220One in January at Weſtm. or ne 


24 One at Northampton, and one at Weſtminſter in March. 
25 One at Oxford in February. ; 


| 12 | 28'One at Weſtminſter. 


* 
| 
| 
2 


Th ys en un . 


HENRY III. continued. 


PARLIAMENTS. 


At Weſtminſter — 26. 
At Weſtminſter March 7. 

At Lambeth September 14. 

At London Auguſt 1. 

OR. 9. and in Feb. at London. 


At London, April 28. 
At Wincheſter, June 10. 
Another January * 
September 14. | 


About Eaſter. 
At Weſtminſter Beginning of of Feb. 


One this TON uncertain when. 
November 3. 


At London in Mid-Lent. 


July 7: . at Wincheſter. 

| . at London. 

One at Oxford, and one in Feb. at "EY 
In June. 


Feb. 17. at London. 


October 13. at London. 
In May and January 27. 


OQober 13. at Weſtminſter. 

One uncertain when. 

At Weſtminſter in Midlent. 
At London in April, 

At Oxford June 11. 

One at Wincheſter. 


One this Year, uncertain * 
At London. 


1 HENRY 1 I; contimed. - 
PanLiAnznts. | 
[A Oxford in Midlent, and another in Jane 22, aw 


I ther Jan. 28. 
49 | 65 Sept. 14. at Wincheſter, 
$0 | 66 In November at Northampton. 
I Feb. 10. at St. Edmonſbury 
5167 Aug. 24. at Kennel worth. 
After Chriſtmas at London. 
In November at Marlborough. 
-$2 | 68 In April at Northampton. 
5369 [In June at London, 
54 | 70 |[n = at London. 

55 | 71 | | | 

| 72 | . | | | 


= | "EDWARD 1 


Began Nov. 16. 1272. | 
Ended July 7. 1307. 1 7 months 21 days. 
His TIT LIS. 


Edwardus Dei Gratia Rex Angliæ, Dominus Hibernie, and Du 


Aquitaniæ. , 


1 In fome Records he i: called 4 Edward of Weſtrinſter 


* * 
* 1 ** 


— . 4 th... Mi. Mo. Ms... V 


| Reg. Dom. 


7 
Anno PARLIAMENTS. : 
1272|About the Middle of Jan. „ * 


75 In May at Weſtminſter. 
| OA. 6. and Oct. 18. 
4 | In Jan. at Wincheſter. 
| _ after Eaſter, another at Michaelmas. 


4 
5 
3 70 The Middle of Od. at Weſtm. 
7 
0 


79; In Nov. at Weſtm. 

80, In Nov. at London. 

9 | B81; June 24. at Worceſter. 

| ro | 85 Sept. 30. at Shrewſbury. 

11 f 

8 % In OR. at Acton Burnel in Shropſhire. E 


pward 
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ED WAR D I. — 


Reg. Den.“ 5 PARLIAMENT 8. 35 — 
13 1285 After Eaſter a at Weſtmin.' © 3 n 
In OA. at nN ee e TH 

14 86 After Eaſter. 76 IS Ee 

15 87% In Feb. at London. 

16 88 4 

17 80 Jan. 14. 

18 90 ; 

19 | 91 


20 | 92|ORQ. 14. and Nov. 17. at Berwick. 

21 | 93 |About a Month after Eaſter; at London. 
22 | 94 One after Whitſun. another at Michaelm. 
23 | 95 Nov. 29. at Weſtm. 


| 25 | 97 Aug. I. at London, and Oct. LEE 


| Nov. 3. at St. Edmondibury, one at York. 
| Jan. 15. at London. | 


26 98 In Lent at London. 


28 1300 Nov. 11. at York, in Lent at London. 
% gn 21. at Lincoln. 

29 | oxjIn t at London. 

30 | -02] July 1. and OQ. 13. 


32 | oalIn Nov. 


33 ©O5[In July, and prorogued to Sept. I 5. 
34 | 056 Jan. 28. at Carliſle. 


EDWARD II. 


began Jul I 
| ned Jan 4 1326-1, }Reigned 19 years 6 months 1 5 1 


His TIT IIS. a 
hrardus Dei Gratis Rex Anglizz, Dominus Hiberniz, & Dux| 


Aquitaniæ. 


h0n0 Regni 14'* he added Comes Ponti aitroil. | 
led off Let L % 2 _ 25 wp 5, 


EDWARD} 


—— „„ 


- 
* - 2 
— * 


8 
A. x 
- 


5 
ISO > — — 8 
- 


O— — 


— — — 


— 


a — * 


2 S _ 7 
* 1 1 7 


oem,, 


— . p Ter toe ⏑—＋ß＋Z˖ — 
—— = 
* 


— — 


1 o8| In May. 

2 . U Were adjourned till a month aer 
| | er 

July 26. at Stanford. 
OA. 18. at York, in Jan. at 2 

3 | 10 Aug. 10. and — Nov. 

4 111 4 5 

51 12 

65 13 July 9. Sept. 21. 

7 14 Aug. 15. at Vork, another Jan. 20. 
8| 1517s Days after Faſter, at —— 

| Jan. 28. at Lincoln. 
9 16 After Eaſter, 
10 17 
ze 0 "a 24. at Leiceſter. 
| Michaelmas at London. 

12 19 After Eaſter, another in Oct. at York. 
13 20 July 15. at Weſtminſter. 
141 21 
15 | 22|After Faſter at York. 

I In Nov. at York. | 
16 | 23 In the Beginning of Lent at London. 
I 24|Jan. 21. at Weſtminſter. 
I 25 
19 1 26jJan. 7. 


*F 


PARLIAMENTS. 


EDWARD U. combines 


— — — 
1309 Oct. 13. at Northampton. 


| 


Began Jan. 25. 1326- 
Ended June 21. 1377. 


EDWARD Il. 


His . 


Edwardns Dei Gratis Rex Angliæ, Dominus Hiberniæ, & Du 


Aquitaniæ 


Anno Regni 137 he omitted Dux Aquitaniæ. | 
He was alſo cailed Edward of Windſor, and was the firſt that cu 
fently uſed Poſt Conqueſtum in his title, to diftinguiſb the King 


Edwards, after the Conqueſt, from thoſe * it. 


4 7 fReigned 50 years 4 months 27 days. 


E DW. II. 


—— —— 


E DW AR D III. continued, 


Anno 
Dom. ; PARLIAMENT 8. 

— —omnen EO — ' — — 
3260 January. e 


Sept. 15. at Lincoln.» 
Nov. 13. at Weſtminſter. 
In. Feb. at York. 

28] One at Northampton. = 
One at New Sarum, in Oftober. | 
One at Wincheſter, the Begin. Mar, 

One at New Sarum. 

In Jan. at Eitham. 
March 11. at Wincheſter. 

30 In Oct. at Nottingham. 

Nov. 25, at Weſtminſter. 

31 Sept. o. at Weſtminſter. 

March 12. at Weſtm. 

32 April 27. and Sept. 9. at Weſtm. 

Dec. 2. at York. 

In Lent at York. 

Feb, 21. at York. 
34]Sept. 20. at Weſtm. 
35]May 26. at York. 

In Jan. at Weſtm. 

30 June 25, at Northamptom. 

Sept. 25. at Nottingham. 

37 Before Michaelmas. 

One Feb. 3. 

One about the Middle of March. 


42 About the End 'of of April at Weſtm. 
43]April 23. another uncertain, 
June 7. at Weſtminſter. 


42Sept. 11. 


Ian. 15. March. 17. at London. 


48] 


— 
Vol III Paar IL x [DBI 
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EDWARD| 


wi > MY 4 Ormbgial Tho 


| 


| 
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EDWARD III. continued, 


Reg. Dom.“ BEES PARLIAMENTS. 


I — — — 7 0 
* n 


271 353 Sept. 23. 
28 54|April 26. and Nov. 12. 


29 | Two this Year, but uncertain when wks 


30 | 56 
3--]. i 
32 | 58 
33 | £9 


- 34 | 60] Two uncertain when or where. 


| Jan. 20. at Weſtm. 


36 | 62]OQ. 13. at London. ; 
37 | 63jOR. 6. diſſolved Nov. 3. 
38 64 Jan. 22. at Weſtm. 


6 i | | 
— 25 March 30. at Weſtm. 


42 68 May r. 
43 |. 69 May 27. at Weſtm. another uncertain. 


44 70 Feb. 24. at London. 
4s | 7! | 

45 | 72|Nov. 3. at Weſtm. 
47 * 

48 | 74 Nov. 1. at Weſtm. 
49 75 


50 76 x April, at Weſtm, Jan. 27. at Lond. 
_ e 


* 


RICHARD II. 


Ended Sept. 29, 1 399- 


His TITIES. 


Richardus Dei Gratia Rex Angliæ, & Fania, & Dominus Hi- 


berniæ 


Called Richard of Bourdeaux. 


Began June 21, 1377. }Reigned 22 years. 3 months, 8 days. 


RICHARD |: 


F 


RICHARD I. continued. 


Dea... PARLIAMENITS. 


ä n 


1377 loa. 13. 

780 Oct. 20. at Glouceſter. 
79| April 25, Jan. 17. at Weſtminſter. 

80! Nov. 2. at Northampton. 

$1; Nov. 2. 

82 | Beginning of May, and Od. 6, at Wed. 
I Feb. 24. at Weſtm. | 
831OR. 25. at Weſtm. 55 N 1 
84 April, at Saliſbury. _ 
Nov. 12, at Weſtm. © 
85 In the Middle of OQ. at Weſtm. 
OR. 1 1. at Weſtm. 

87 Feb. 3. 

88 At Cambridge abou Sept. 

89 Jan. I4. at 


21 Nor. 12, at Weſtm. 
92 Nov. 3. at Weſtm. 
Jan. 22. at Wincheſter. 
93 yan 29. at Weſtm. 

an. 29. at Weſtm. 


96; Jan. 22. at Weſtm. 
97 Sept. 17. at Weſtm. 
Jan. 29. at . 


OO O A Ks 0 0 — ON ene 2 2 
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O 


to 
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Sept. 29. _ 


HENRY lv. 


an Sept. 20, 1 8 n 
* Mar. 20, 2 ti: } Reigned 13 years, 5 months 21 days. 


His TIT LES. 


Henricus Dei Gratia Rex Angliz, & Franciæ & D Hi 


bernie. 


Called Henry of Bullingbroke. * COR, 


HEN. IV. 


[B2] 


The Kings and Queens of England. xn 


| A Clranligical Table of 


HENRY IV. continued. 


Anno | | 
Dom. PARLIAMENTS. 
1399 OR. , 14. 
1400] Jan. 20. 
, O1 } 
O21Sept. 30. 


3 Jan. 15. at Weſtm. 
04|OR. 6. at Coventry. 

5 March. 1. at Weſtm. 
o6]OR. 15. broke up Dec. 22. 
O7JOR. 20. at Glouceſter. 


Henricus Dei Gratia Rex Angliz & Franciæ, & Dominu K. 


bernie. 


Anno Regni 8 Henricus Dei Gratia Rex Angliæ, Heres & N 
gens Franciæ, & Dominus Hibernis. 


[4 CC = 


Nov. at Weſtm. 
o8 
og Jan. 27, 
10 
110 Nov. 3. 
5 One called Feb. 2. but did not meet. 1 
<——  - 
HENRY V. | 
Began March 20, 1412-1 : | ele 
Ended Auguſt 31, ayer > {Reigned g years 5 months, 11 d. 
His T1TLES. 


Called Henry of Monmouth. 1 
Arno | Anno : OE f 
Reg. Dom. PARLIAMENTS. 
1 [1413]May 15. ; 
2 | 14April 30. at Leiceſter. 
3 | 15]OR. 20. 
| March 16. at — 
4 | 16]OQ. 19. 
$ 17 Nor. 16. at Weſtm. 
18 
7 19 Oc. 16. at Weſtm. 
8 | 20|[Dec. 2. 
9 | 21]May 2. Leiceſter. 
1 Dec. 1. at Weſtm. 
— 22 


HENRY "ui 


K3 2 8 2 8 a % * — „ » — PRE 


The Kings and Queens of England. - 


: 8 1 
| HENRY VI. continued. 
l n Auguſt 3s 13a 1322. IRe > yard... 6 ali n. 
| Tate March 4, 1460- 5 igned 38 y | 
; His T1tLEs. 
| i 

Henricus Dei Gratia Rex Angliz & Prancie, & . TY 5 
a | bernie. | 
We Called Henry of Windſor. e | 
1 44 PARLIAMENTS. 
= |R-g. | Dom 1 "3:4 | 
| — |1422|Nov. 9. | | 
1 | 23]OQ. 20. | | 
2 | 24 | 
3 | 25|April 20. at Weſtm. _ | 
Feb. 18, at Leiceſter. [ 
4 26 : | 
5s | 27JOR. 13. at Weſtm. | 
6 | 28 * | | 
7 | 29|Sept. 22. at Weſtm. 
Jan. 12. : 
8] 30 
91 3! 
o | 32\May 12. at Weſtm. 
I 


= od 


33 Jul 8.at at Weſtm. adjd. Avg. 13. 


OR. 10. at Weſtm. 
Jan. 21. at Weſtm. 


Nov. 12. at Weſtm. 
Jan. 25. at Weſtm. 


Feb. 25. at Weſtm. 

1 Eamondſbury. 
eb. 10. a 

323 12. at Weſtm. 


EENRY vil 


A Chronological Table of 


xxii 
HE NR Y VI. continued. ' 
Anno Anno TY 
1 PARLIANMEN TS. 
27 1 Nov. 6. at Weſtm. prorogued Dec. I7. 8 
| Jan. 22. prorogued March 30, 1450. 
28 50 April 29. at Leiceſter. 
B | Nov. % at Weſtm. 
29 51 March 6. at Reading, pror. March 18. 
30 52 April 29. at Weſtm. pror. July 2. 
rn Reading, Feb. 14. at Weſtm. 
31 331 
1 4 
23 = 0 g. at Weſt. pror. in : Auguſt, 
1 = 4 Jan. 14. 
34 56] 
FEE 
8 | 
37 59] Nov. 20. 
38 | 60 832 9. 4 | * 


7 ” 2 RRV 0 44 


EDWARD Iv. 


an March 4, 1460-1. 
Fade April % 1483. habe — years 1 month, 5 


His T1TLEs. 


-] 
days. 


Edwardus Dei Gratia Rex Anglie & Franciæ, & D = 1 


Hibernis. 
Anno Anno PARLIAMENTS. 
Reg. were! | 
| — 1460! Tho ! LY 
' 1 61 Nov. 4. at Weſtm. 
2 | 62) 
3 | 63 April 29. at Weſtm. 
Jan. 21. at Weſtm. 
4 | 64 of 
= 65 
6 | 66 


the — | of England, 5 


| | Began June 22, 1489 }Reigned 2 years, 2 3 


"EDWARD IV. continued, 
Anno 
Dom. PARLIAMENTS. 
June 3. at Weſtm, 

y 12. at at Weſtm. 


* 


1467 
68 
69 | 
70 Nov. 26. bo 
71 ON: 6. 8. Weſtm. nomads Nov. OY 

eb. | 


72 
73 June 6. diſſolved March 14 143. 
3 


75 
76 Jan. 16. at Weſtm. 


8r To 20. a wenn. . 
E DWA RAD . 
Began April g, 1483. }Reigned 2 months, 13 i. 


— 


Ended June 275 1483. 
His TIT LES. 


Edwardus Dei Gratia Rex Angliæ & Francie, & Dominus - 
Hiberniæ. | 


2» LF Ws. 
4 
inno Anno KLE 
4 
Reg. | Dom. ' | 
— . — | — — — 8 a ES Sar | * 
, $a *' 2 
8 "36 i 
— * 
3 bb 
. —_— 
\ 


RICHARD Il. 


Ended Aug. 22, 1 


His TiTLEs. | 
Richardus Dei Gratia Rex Angliz & Franciæ, & ; Dowims | 


Hiberniæ. 
RIC H. in. 


wir Aci Table of 


R e 5 5 
| | RICHARD Ill continued. 
Anno Anno > 
] Reg. Dom. | PARLIAMENTS 
— 1483 or 23, at Weſtm. SE) ; 88 
911 84 : 


HENRY VI. 
Began Aug, 22, 148 8 
Ended Apr. 22, — \Reigned 23 years, 8 months. 
„ 5 
Henricus Dei Gratia Rex Angliæ, & Franciæ & Dominus 


Hiberniæ. 
Bird Mt PARLIAMENT S. 
Reg. Dom. 
"6 — 5 7 Nov, diſſolved about the end of Nov. 
head el 1 . 8 
287 Nov. 9. | 
4 89[Jan. 13. at Weſtm. 
51 90 
6 91 Jan. 
71 92 
8| 93 
91 94 


| 10 | g5/OR. 13. 
111 96 Jan. 16. 


8 OO, 


the Kings an Queens of England. 


3 
„ 


Ws HENRY VII. 
Began. Apr. 22. 150g. | 
Ended 1. 28. 1546-7. 
His T1iTLEs. 


Henricus Dei Gratia Rex 
Inno Regni 100 Henricus vus, Cc. 
Anno Regni 13 he added Fidei Defenſor. 
Anno Regni 224 he added, 


VReigned 37 years 9 months 6 days. 
ia & Franciæ 7 & Dominus Hiberniæ. 


In Terra Eccleſiz Anglicanz & Hiber- | 
nie, Supremum Caput, and this was confirmed by Parliament, 


It 
12 
13 
14]}F 


15 
16 


27 | 
22 Y 
23|April 15. diſſolved Au. 13. 
24 | 
25 3 


1 ä 
29 Nov. 3. prorogued Dec. 17. 
30 April 21. pror. June 21. 
| 31] Jan. 15. adj. I 2. 
1.2 _ 5 
24 | 33] Jan. 15. pror. March 30, 1 534. 
25 OV. 3. 2 5 


Anno Reg. 269. Wk 
Anno Regni 34* Rex Heberniæ war added. 
os PARLIAMEN VTS. 
Reg. Dom. 
1509 Jan. 21. 
11 


VIII. 


_ HENRY 


A Chronological Table of 


HENRY VIlLaconinued. 


dans | PARLIAMENTS. op” 
* Dom. 1 | . 2 Us. 


11535 Feb, 4. ry A il 14, 153 8 3 
36 pub pror. uly 18. 


39 April 28, pro. May 24- 
| May 30. 


45 Nov. 23. pror. Dec. 24. 
456 /Jan. 18. 


EDWARD VI. 
Began Jan. 28. 1546-7. hene b years. 5 months, 8 days. 


His Tizrin Ws 


Edwardus Sextus Dei Gratia Angliz, Franciæ & Hiberniz Rex, 
Fidei Defenſor, & in Terra Eccleſiæ Anglicanz & Hiberniæ Su- 


. premum Caput. N 
| q PARLIAMENTS. 
Anno Anno 
Rez. Dom. Met, | Prorogued, or Diſſolved. 
1545 N 8 


47 Nov. 4. |pror. Dec. 24. 
4s Nov. * diſſ. March 14. 
49 Nov. 4. [pror. Feb. 1. 


50 : 

51 Jan. 22. |dif, April 15. 1552. 
52 March J]. 8 
53 


7 
N | 
8 


ane 


. 


the Kings and Queens of England. rv 


Began July 6. 1553: jReigned 5 Ns 4 monkhs . 


MAES. ww 


Ended Nov. 17. 1558. 


® * 
Her TITLE S. 1 


She at firſt uſed the ſame title as K. Edward VI. tat fon after 
omitted Supremum Caput. 


* for * K. Philip, Anno 1 5 4 his Titles were uſed with : 


- 


as * — 
* * 
. — 2 ry 


. Bet! PARLIAMENT S. 


Prorogued, or Dillalyed. 


Issa. 
| 95 OR. 24 (dil. Dec. 6. 
1 | 54)April 2 dil. May 25. 


Nov. 114 
2 | 55} OR. 21 |diſl. Dec. g. 
3] 56 | 
4] 57 * 20 fpror. March 7. 
5 0 ov. 5 
ELIZABETH. „ 9 


Began Novem. 17. 1588. . 
Ended March 24. 1602-3. þReigned 44 years, 4 months 7 days. 


Her TiTLzs. | 
|Elizabetha Dei Gratia Angliz, Franciz & Hiberniz Ae Fidei ! 
Defenſor. 
| Pak fr | 
Anno] Anno ; 
Reg. | Dom.| Met, Prorogued, or Diſſolved. 4 


— — . — 


1558 Jan. 25. diſſ. May 8. 1559. 


— 


® = 
. Ka 4 iſ LY : : 1 
4 * b gh - —_— 1 A " 1 = * » a 42 
4 5 * 4 9 A 4 n 6 * a 8 
2 — * 1 "LN EIS þ a —_.. * , \ * ? 1 Y , 3 a 
— — wü — ———— —————— ————— — — — ” — — — — — — — . 


A Chronological Table of © 


ELIZABETH continued. 

| | | PARLIAMENTS. 
Met, | Prorogued, or Diſlolvgd. 
pror. April 10. 1563. . 


* 
diff. Jan. 2. 
| 


diff. May 29. 
adj* June 13. 


pror. March 15. 


q 
: 
ö 
ö 


diff. April 19, 1583. 
N 


1 


pror. March 29, 1585. 
difl. Sept. 14, 1586. 


diſſ. March 23. 
diſſ. March 29, 1589. 
diff. April 10, 1593. 


diff. Feb. q. 


_ 


CCC 


rn EA CST. Oo REY CE II e 


the King a! Bur of Prin. . _ 


ELIZABETH continued. 


| 1 | Panidanden: 
Anno Anno | 7 | 
Reg. Dam. Met, Prorogued, De 
41 1599 | * | 1 
42 | 1600 THE | 1 
43 | 01 Oct. 27 diſſ. Dec. 19. 2 
44 Bn! | 
5 JAMES L 


n March 24. 1602-3. 
Ended March 27. 1625. * 22 years, 1400 
His TiTLz 8. 


acobus Dei Gratia Angliz, Scotiæ, Franciæ & Hiberniz Rex | 
] Fidei Defenſor. 5 | 


— — ——_— T * ä 


| | PARLIAMENTS. 

Anno Anno | 

Reg. Dom.| Met, Prorogued, or Diſſolved. 
1603 March 19 pror. July 7. 1604. 5 £5 


' 05}Nov. 9. pror. May 27. 1606, 
o6|Nov. 18 pror. July 4. 1607. 


o8 
og Feb. g _ uly 23 1610, 
10]OR. 16 A. Feb : 
II 
10 | 12 
1113 1 
12 14 April 5 diff. June 7. 
13 | 15 
14 16 
is | 17 
16 | 18 
1719 


18 20 Jan. 30. adj“ June 4 1621. 


JAMES| 


| 
| 


xx. 4Crobgial Tall of 


JAMES. I. continued. 


B 833 
Eaded . 24 . 23 years, 10 months, 3 days, 


: Ws | . PAALIANMEZ NTS. 
Anne Anno 1 | 
|Reg. Dem. Met, Prorogued, or Diſſolved. 
19 1621 Nov. 24 dil. Feb. 8. 152 
2022 
_ 21 23 Feb. 19 Pror. May 29. 1624. 
— 25 : 
| | 
h . ; 
« 
| | . CHARLES + 


| His TITLES. 
Carolus Dei Gratia Angliz, Scotiz, Franciæ & Hibernie Rex, 


| Fidei Defenſor. 
| | | PARLIAMENTS. 
Anno Anno | ST 
Reg. Dom.| Met, Prorogued, or Diſſolved. - 
| — |1625]June 18 diff, Aug. 12. by 
| eb. 6 |diff., June 15. 1626. 
1 26 
2 27] Mar. 17 [pror. June 26. 1628. 
3 28 Jan. 20 diſſ. March 10. 
1 | 5 
5 30] 
T8 .) 31 
r 32 
7 33 
9. | 3! 
wo | 35 
11 36 
| 12 37] 
13 33 | BR 
724 39], VE, 
1 April 13 {dif May 5. 
I; 45 5 | Ii CHARLES 


the Kings and Queens of England. 


CHARLES: 1 corn) 


 PARLIAMENTS. 


Prorogued, or Diffolved. 


dif. April 20. 7653. 


liament, continued ſitti ing 
20. 1653. when it was 


| 


_ 


CHARLES II. 


Began Jan. 30. 1648-9 | 3 
Ended eb. 6. 1 684-5 { Reigned 36 years, 7 * 


His TITIES. 


Carolus Secundus, Dei Gratia, Angliæ, Scotiæ, Franciæ & 
Hiberniæ Rex, Fidei Defenſor. 


_ . 


— — 


> > 
1 


0 cw Ou > WD w 


Met, 


Long 


ment, 


pt. 3 
Sept. 17 


an, 20 
an. 27 
ay 7 


Dec. 0 


| PARLIAMENTS. 


Prorogued, or Diſſolved. 


Parlia- | 


July 3. 33 diff. Dec. 12 


dil. Jan. 22 


adj“ 


18 26, 1657 
diſſ. n 


diſſ. pact 22, 1659 


adj“. Oct. 13 


diſſ. March 16 


1 
This Parliament, called the 2 R ben. 


till April 
OG; 


— 


_—__— 
* v 


CHARLES. 
99] 


A hie Table of 


CHARLES II. continued. 
| PARLIAMENT. 
Met, — or Diſſolved. 
— 25 | 5 diff. . Dec. 29 29 ; 
A y 30 
— 20 40. 522 N 
4 10 |pror. — wp 19 
eb. 18 [pror. July 27, 1663 
63 Mar. 16 pror. May 17, 1664 
28 24 pror March 5 
508g. 9 pror. Oct. 
66 Sept. 18 |pror. Feb. 
OR. 10. adj“ Dec. 18 
Feb. 10 [adj® May 8, 1668 
pror. Dec. 18, 1668 
OR. 19 pror. Dec. 11 
Feb. 14 fadj* _— 11, 1670. 
OR. 24 |pror. April 22, 1671 
Feb. 4 adj March 22, 1673 
O. 27 . Nov. 4 
Jan.) |Pror. Feb. 24 
April 13 [pror. June 
O4. I 7 pror. 2. . 
Feb. 15 [adj* April 16, 1677 
May 21 [adj* May 28 
Jan. 28 adj March 21 
_ 24 |pror. May 13 
ay 22 |Pror. uly 15 
TOA. 21 [pror. Dec. 30 
diff. Jan 24 
Mar. 6. |pror. May 27, 1679 
diſſ. July 10, 1679 
Jan. 26 pror. — 26 
OR. 21 [pror. Jan. 10 
diſſ. Jan. 18 
Mar 21 diſſ. March 28, 1681 


N * . N J * 2 2 N A wy: x Oh 
C wm r = 42 © \ p . 
1 2 al Ki y E 7 g 
* 1 5 
> 


e | 
Bale Feb. 13, 1689.5 jReigned 4 yourys 7 Gays 
| His TiTLEs. 


Jacobus Secundus Dei Gratia Angliz, Scotia, Franciæ & Hiber- > 0 
nie Rex, Fidei Defenſor. 255 2” n 


BS | 


— n! — — N 


PARLIAMENT. +» 4 
Reg. Dom. Prorogued, or Diſſolved. 
3 1684 ; | h 
1 | 85 May 19 [adj July 2 

EY Nov. g | pror. Nov. 20 | 1 
2 86 Several Prorogat. but never met to do Bu- 

3 67 ſineſs, and was diſſolved on the 2d of 


4 | 88 July 1687. | af | | ; 


WILLIAM and MARY. | 


n Feb. 13, 1588 
| on q Q. Mary, Dec. 28, 1694 
{ K. William, March 8, 1701-2 


Met, 


— 


9 
2 


[William reigned 13 years, 23 days 
Mary reigned 4 years, 10 months, 15 days 


Their TITIEõ. 


Gulielmus & Maria Dei Gratia Angliæ, Scotiz, Franciæ & Hi- 
berniz Rex & Regina Fidei Defenſores 


| or Q. Mary's death, in 1694, Gulielmus Tertius Dei Gratia, | 


— —— — 


— — 


W. and M. 


Vor. I. — Paar II. ] 


A. Chronological Table of 


Anno | Anno | 
Reg. | Dom. 


09994 


WILLIAM and MARY. 


PARLIAMENTS, 
— or Diſſolved. 


1688 Jan. 22 


Mar. 20 
90 OA. 2 
91 OR. 22. 
92 Nov. 4 
93 Nov. 7 
94; Nov. 2 


* 


SNK 


95; Nov. 22 
96 Oct. 20 


1 89 Sept. 0 


Convention 
r. Jan. 27. 
ain Feb. 6 
pror. July 28, 1690 
adj* Jan. 5 | 
pror. April 12, 1692 


pror. March 14 


ror. April 25, 1694 
or. May 3, 1695 
diſſ. Oct. 11, 1695 
pror. April 27, 1696 
— April 16, > a 


por. gurl 5, 1698 
ly 7, 1698 


pror. ay 4, 1699 
pror. April 11, 1700 


diſſ. Dec. 19, 1700 
pror. 1 24, 1701 
pror. May 20, 1702 


30 NN E. 


* Reigned 12 years, 4 months, 23 days. 


1 3 
98 Dec. 3 
99 Nov. 16 


— 2 | 
-" © VO ww 


700 Feb. 10 
OI [Dec 30 


hy my 
WH 


Began March 8, 1701-2. 
Ended Auguſt 1, 1714 


Her T 17 L 32: 
| Anna Dei Gratia Angliz, Sevtiz, Franciæ & Hiberniz Regina, 


Fidei Defenſor. 
er the Union two Kingdoms, An. 1707, fbe was fiyled 
Britannie, Franciz & Hiberniz 


4. 
F<. 1 * 1 a 
— 


The Kings and Q. 


"ANNE continued. 


| | PARLIAMENTS. 
Anno Las TIT 5 
Dem.] Met, Prorogued, or Diſſolved. 


OOO — ——_—_—— - 


Reg 
— [1701 | X pror. May 20, 1702 
1 | 02 OR. 20 [pror. Feb. 27 | 
2 | 03 Nov.g I pror, April 3, 1504 
3 | 04,08. 24 [pror. March 14 
| diff. April 
4 os Oa.25 ſpror, March 19 
5. 06 Dec. 3 {pror. April 24, 170 
6 | 07,OQ. 23 [pror. April 1, 17508 
: dill. April 15, 1709 
7 | 08; Nov. 18 [pror, April 21, 1709 
8 og Nov. 15 ſpror. April 5, "1910 
| | diſſ. Sept. 21, 1710 
9 10 Nov. 25 [pror. June 12, 1711 
10 | 11 Dec. 7 {pror. ey 1712 


12 | 13'Aprilg [ pror. July 16 
| diſſ. Auguſt 8 
Feb. 16 | pror. July 9, 1714 


GEORGE I. 


His TirrEs. - 


Rex, Fidei Defenſor, 


KY | 2 ee e | 
| IJ 2] eee wee 


Auguſt . | 
n 2729} eine 1 yer, 10 moms ay 
Georgius Dei Gratia, Magne Britanniz, Franciæ e Hibernie| 


GEORGE II 


** 
= LE 


o 


A euern Ti 12 f 
GEORGE 1. continued. 
4 | PARLIAMENTS. 
Anno | Annd | 
Dom. ! Dow. Met, Prorogued, or Diſſolved. 
— [1714 Auguſt 5 pror. Auguſt 25 — 
| diſſ. Jan. 5. 
Mar. 17 adj* dept. 21, 1715 
I 15 Jan. 9 |Ppror. June 26, 1716 
38 160 Feb. 20. pror. July 15, 1717 
3 | 17/Nov. 21 [pror. March 22 
1 4 18 Nov. 11 |[pror. April 18, 1719 
5 | 19|Nov. 23 pror. June 11, 1720 
6 20 Dec. 8 |pror- July 29, * 
721 July 31 [pror. Auguſt 10 
ct. 19 | pror. March 7 
dif. March 10 
8 | 22jOA.g |[pror. May 27, 1723 
9 | 23{Jan, 9 [pror. April 24, 1724 
10 | 24|Nov. 12 |pror: May 31, 1725 
11 25 Jan. 29 pror. May 24, 1726 
12. 26/Jan. 17 [pror, 1 155 7 6 
5 | 


Ended Oa. 


Sonn I. 


Began June It, 1727. 


245 1760. 


Georgius Secundus Dei Gratia, Sc. 


hase 33 years, 4 nde, 13 days. 


His . 


| | | PaARALIANME NTS. 
Reg. Dom. Miet, Prorogued, or Diſſolved. 
25 1727 une 27 pror. July 17. diff, Avg. 7. 
Jan. 27 pror. May 28, 1728 
I 28 Jan. 21 [pror. May 14, 1729 
2 29 Jan. 13 |pror. May 15, 1730 
3 27 oy 21 — May 7, 1731 
4 | 31 Jan. 13 [pror. June 1, 1732 | | 
ese 


— 


— — 


the Kings and Queens of England. 


GEORGE II. continued. 


PARLIAMENTS. 


5 4 
— Dom. Met, 3 Prorogued, or Diſſolved 2 
Au” ror. june 13, 1733. 
oy 2 3 nh? row * 16, 1734, diſſ. Ap. 18 
118 for 23 |pror. May 15, 1735 
1 0 on 15 pror. May 20, 1736 5 
38 Feb. 1 pror. os, 1737 | 
l. 37 Jan. 24 |pror. 1 1738. a 1 x 
4 et again Nov. 5s 
ror. June 14, 1739, (m aga 
R 2 April 29, 1740) | 
| - 12 diſſ. April 25, 1741 
3 Dee Fc pror. July 15, 1742 
— 2 Nov. 16 pror. April 21, 1743 | 
18 — Dec. 1 [pror. May 12, 1744 „ 
17 | 44|Nov. 27 pror. May 2, 1745 - WM 2 
; 45 [OG. 17 pror. Auguſt 12, 1746 
f 46 Nov. 18 diſſ. June 17, 1747 
"a 47 Nov. 12 pror. May 13, 17483 
21 | 48|Nov. 29 pror. June 13, 1749 
22 | 49|Nov. 16 Wy April 12, 1750 | 
I - | in Nov. 1 
- : Jan. 17 a" 25, 1751, (met again Nov Fry 
| l | 
2 2 pror. March 26, 175 wel 
26 r Jan. 11 [ pror. A. 7, 1753, (met again Nov. Is, 
2 54 | diſſ. April 6, 1754, (met again Nov. us 
: | 1754) | 
28 | 55|Nov. 13 pror. May 11, 1756 
29 56|Dec. 2 pror. July 4, 1757 
30 | 57% Dec. 1 | pror. une 20, 1758 
31 58] Nov. 23 pror. une 2, 1759 
32 | 59 Nov. 13 pror. ay 2, 1700 


GEORGE Ill. 


vii 4 Chronological &c. 


—_ * 
— 2 * 


GEORGE III. 
Began October 25, 1760. S. 
His TrrLEs. "to 3 


Georgius Tertius, &c. 


— 83 2 1 
— * — * — 


AN 


"Be, 
> > 


. 


OF THE 
LATIN SIR-NAMES, 
NAMES of PLACES,: 


AS THEY ARE USED 


In our ANCIENT RECORDS, 
EXPLAINED BY 


The MODERN NAMES; 


WaLrHABETICA L 


* * = 
= , OY 
a a N | ad 3 
R 1 * , HE e * WWW 
* 9 ECE ̃˙ V ¶⁵cP[' . Lee EE ̃ͥ—ͤw ̃ . ̃] -! p 7—‚— Er OE I, OY TT Ar OUT 


* 1 r > 
f FLA A 2 
* 
4 tee © AAA eg * —— 


FO OL ut ; 
ö 1 li A” F A. 4 * * # vs — a 40 
4 — if ER. 4 — 


EA 


— 


Abbandunum, Abington i in Berk- 
Abbeudoma, ſhire, formerly 
Abendonia, Sewſham. 


Abone, PE or Aventon in 


ALPHABET 


10 1 i 


or THE 


LArix Sin-Nauxs, and Nauxs of PLacrs in ENcLAnD,. 


As THEY ARE WRITTEN 


EXPLAIN ED BY THE 


IN ouR OLD REcorDs, 


MODERN NAMES. 


— — —̃ä— : 


A 
Ann Appleby in Weſt 


moreland 


—_— Eſtuarium, Humber i in York- 


Ablato-Bulgio, Bulneſs, or Bolneſs in 
Cumberland 


Abonis, Glouceſlerſhire. 


Agelocum, 


Adelingia Athelney i in Somerſerſhire. 

7/9" vx Stoneham in Hamp- 
re 

Ad-Murum, Waltown, or Walton, 

Ad-Pontem, Pawnton in Lincolnſhire. 

De Adurni Porthu. 

or Ederington. 


Weſtern Iſles of Scotland. | 
Egleſburgus, A Oh in Bucking- 
amſhire. 


Afena, joe Segelocum. 


Abrevicum, Berwick on Tweed. 
Achelanda, 


Auchelandia, the Biſhoprick o 


Auklandia, J Durham, 


Biſhops Aukland, in|Alznus, the River Ax in Devonſhire. 
4% Marla, Albemarle. 


Ala Campi, Wingfield, 
Alauna, Aulceſter in Warwickſhire. 


Etherington, 
Abudze, the Iſles of Hebrides, or 


De Abe= 


li ., A Alphabetical Lift of 


De Abeneio, } D'Aubeney, Albe- 
De Albineto. ney. 

De Albo Monafterio, Whitchurch. 
Albrea & Albericus, Aubrey. 
De Alditheleia, Audley. 

De Alneto, D'Auney. 


De Alta ripa, Dantry 


Amboglanna, Ambleſide in Weſt- 
moreland, and Burdoſwald in 
Cumberland. 

Ambroſii Burgus, Ameſbury in 
Wilts. ; 

Anderida, Newenden in Kent. 


- — St. Andrew's in Scot- 


1 
An ullarianom Monaſterium, the 
ity of Ely. 

Antiveſtzum, the Land's End. 

Anto a, the River Avon in War- 
wick ſhire. 

Apiacum, Pap-Caſtle in - Camber. 
land 


De Aqua Friſca, Freſhwater. 
Aqua Pontanus, Bridgewater. 


Aque Calide, Bath in Somer- 


uz Solis, 
„ ſetſhire. 


Aquzdon, Ediure vulgo Eatoun. 
Aquædunenſis Sultus, Water don. 


Aquædunum, Aieton. 


Aquævadenſis Pons, Eiford. 

Aquiledunum, Hoxton. 

Arbei, Ireby in Cumberland. 

De Arbucus, Bowes. 

Argadia & Argathalia, Argyleſhire | 
m Scotland. 

De Arida Villa, Drayton, or Drey- 
don. 

Ariconium, Kencher near ies 
ford. 

Arundinis 3 Redbridge in 
Hamyſhire. 


. Finns. Vallis, Arundel in Suſſex. 


Arvonica, Carnarvonſhire. 
Athanaton, the ifle of Thanet in 
Kent. 


- Atheſts Fluv. the River Tees, 


Attrebatii, Berkſhire-Men. 

Avelonia, G aſtonbury in Somerſet- 
ſhire. 

De Auca, Owe. 1 


I Avonæ Vallis, Avondale, or Oun- 


De Aula, Hall. | 
Avona, Bungey in Suffolk, and 
4 Hampton- Court. | 


dale in Northamptonſhire. 
Johannes Avonius, John of North- 
ampton. * 
| Aureney, 
Aurney, eee Iſland, 
Aurigney, 
De Aureo Vado, Guldeford, and 
Guilford. 
Aurifaber, Orfeur. 
7 Hexam, in the B. 


5 of Dur- 
Axelodunum, 


3 on the Sands 
in 3 


B B. 

Achelagnanæ Sylv, Bagle 

Badiza, Bach in n 

Badonicus Mons, Bannes-down, n 
Hill near Bath. 

Baterſega, Batterſey, ' - 

Bearrocſcira, Berkſhire. 

_ Bamburg in Northumber- 
and. : 

Balerium Prom. See Antiveſtzum, 

Beliſama, Rhibelmouth in Lanca- 


ſhire. 
* Sinus, Bellingſgate at Lon- 


be Bella Aqua, Bellew & Bellaeu. 
De Bella Fide Beaufoy - 
'De Bello Campo, Bea 

De Bello Fa go, Beaufo. 

De Bello Focs; Beaufeu. 

De Bello Loro, Beaulleu. 

De Bello Marifeo, Beaumarſſi. 
Bellomaxiſeus, Beaumaris, a Town 
in Wales: | 

De Bello Monte, Beaumont. 
De Bello Prato, Beaupre: 

De Bello Sira, Bellaſiſe. { 


Bello Clivam, ) Reldeſert in 


Bello Deſurtum, 
\Bellus Locus, 
De Benefactus, Benkeld. 
De Benevolus, Benlows, 


Barceit 


9 


1 


the Latin Sr Nis, de 


— ert x 
Berechingum, Barking in Eſſex. 
Bermundi Inſula, r 2 


Survey. 
e Bincheſter. 
Bimonium Vinocium, 


Brinonium Vinovia, % ſhoprick 
Binovia, of Dur- 
ham 
n al” Blanckpain, White- 
read 
Blancofordo, Blandford in Dorſet- 
'ſhire. 


Blancum Caſtrum, Blane Caſtle in 
Monmouthſhire. 
Blatium Bulgium, Bulneſs in Cum- 
| berland. 
Bleſtium, Old-Town in Hed | 
ſhire. 
Bloſſevilla, Bloville, Blofield. 
Bodotria, Edinburg Firth. 
Bolerium Prom. See Antiveſtzum. 
Bonium, ſeu Bovium, Boverton, or 
'Glamorganſhire, alſo Bangor in 
Flintſhire. 
De Bonna Villa, Bonevil. 
De Bona Faſſato, Goodrick. 
Borcovius & Borcovium, Berwick up- 
on Tweed. | 
Borlaſius Borlace. 8 
De Buſco, i A 
De Boſco Arſo, rentwood, or Burnt- 
wood. 
De Boſco Roardi, Borhard. 
Botelega, Bouley near Oxford. 
De Bovis Villa, Bovil. 
Bovium. See Bonium. 


Braboniacum, Brougham in Weſt-. 
moreland. 


Bracchium, Burgh in Yorkſhire. 


8 Bremenium, | 


in the Bi- 


J Rocheſter in Nor- 

thumberland. 
Brampton Northamp- 

tonſhire. 
[Bremen:onscum, Overborow in Lan- 
cCaſhire. 
Brementuracum, Bramptonin um- | 
Bremetenracum, berland, a> 
—_ Vadus, Brentford i in Middle- 
Ts | 
Brexarum, Brugh i in Linealadhies.: 
Brigantium, York City. | 
Bridge vel Brage, Broughton in 
Hampſhire 


Brillen unum, Bridlington in York- ' 
re. 

Briſtowa, & Briftolia, Briſtol City. 
Brocavum, 
Brocave, 


1 


1 


% 


: ugham in * 
Broconiacum, ** th * 
Brovonacis, 

Brovonacum. 


De Bruera, Bruer. | 
gucoſtenum, Buxton in Derbyſkire. 


Bulgio, ? Bulneſs in Cumberland, 


Bulgi 

— 1 Buſli, Buſſey. | 
* Silurum, Buelth in Denbeigh- 

ire 

De Burgo Charo, Bourchier 
Burrium, Uſke in Monmouthſhire. 
Buſtelli Domus, Buſtleham or Biſham | 
in Berks, © -- 


lc 5 
Acaria 2 _ 

t { Tadcaſter, or Helcaſ- 
— 8 ter in Yorkſhire. 


De Cadurcis. Seede Chauris, 
Caerperis, Portcheſter, 


Brachilega, Brackley in Northamp-|Caer-ſeverus, Sariſbury. 

tonſhire. Caer-Lincoit, Lincoln. 
Brannodunum. Brancheſter i in Nor-|Czfaria, Jerſey Iſle. | 

folk. | Czſero-magus, : Burgeſted, and Burnt- 
— Bangor City. wood in Eſſex. 
— — — 

erborow in Lancaſhire 

Branoricum, W of Wor- |Calacum, } alſoWhealpe Caſtle in 
Bravinum, N Calagum, Cumberladu 
Branconium, 


Calaterium | 


if 
; 


lier 


Caſtrum Alatum, 
- Caftrum Puellarum, 


Cataractonum, Allarton in York- 


Calaterium Wa Foreſt of Galtres 

in Yorkſhire. 

Calcaria Aberford in Feri ire 

Caleva vel Calena, Wallingford 1 in 
Berkſhire. | 

Calna, Calne in Wilthhire. 

Calonia, Coldingham. 


De Calvo Monte, Chaumond and 
Chaumont. 

De Camera, Chambers. 
Camoladunum, 
Camolodunum, . 
Camulodunnm, Malden in Eſſex. 
Camudolanum, 
De Campania, Champneis 


De Campo Arnulphi, Champernoun. 

De champo Florido, Chamfleur. 

De Canivilla, Camvill 

Candalia Kendal in Weſtmoreland. - 

Canonium, Canoden, and Clemsford 
in Eſſex. 


De Cantelupo, Cantlou, Cantelow. 


De Capella, Capel. 
Caprz Ciput. See Gabroſentum. 


De Capricuria & Capreolocuria, Che- 


vercourt. 
Cardoriarius Collis, Ccleſhil in Flint- 
re 


De Cara Loco, Carelieu. 


De Caſa Dei Godſhall. 


De Caſineto & Chaiſneto, Chedney, 
Chene a 
De Caifeſto, Caſtle, or Coſtell. 


De Caſtello Magno Caſtlemain. 
Caftra Alata, 
Edinburgh. 


Caſtrum de Vies, } the . Devizes in 
Caftrodunum, N Wiltſhire. 


ſhire. 


Cavoeda, e in Vorkſhire. 


Cauſennæ, 


ern See Gauſennæ. 


Cavum Deiram, Holderneſs in York- 
ſhire. 


An Alphabetical Lift of 


 Cervi Inſula. Hartle-Poole. 

Ceſtria, Cheſter. 

De Chauris & Cadurſis, Chaworth. 

Cheligrevus, Killigrew. | 

| Cheva, Kew in Surrey, 

Chichbeia, Kerby. | 
Collarton, or Coller. 

— { fort is Nathan 

1 berland. 

Cinnomanicus, Maine. | 

De Clara Ville, Clareville. 

C ara Fontanus Shirb 

Clarus Fons, N n 

De Clarifago, Clerſay 

De Claris Vallibus, Clarival. 

De Clara Monte, Clermont. 

Cledia, 

Claudiceftreia, 

Clevum, 

Glevum, 

Clauſentum, Southampton. 

De Clivo Forti, Clifford. 

Coccium, Ribblechefter in Lanca- 

ſhire. 
— Victricenſis, Maldon in Eſ- 


De Columbaris, Columbus. ; 
Colunum, Colebrook in Middleſex. 
Comberetonium, } Brettenham in 
Combretovium, Suffolk. 
Condate, Congleton in Cheſhire. 

| Benwell in Northum- 
berland, or Cheſter 


Glouceſter City. 


. on the Street, in the 
Biſhoprick of Dur- 
ham. 

De ConduQu, Chenduit. 


' Cononium, Chelmesford in Eſſex. 
Conovium, Aberconway in Wales. 


| Coqueda Inſula ? the Iſle of Cocquet 


in Northumberland 


thumberland. 
Corina, of 
De Cornubia, { Cornwal, 
Coreubium Monaſterium, Horne- 


De Ceraſo, Cherry. 

Cerdici Vadum, Chardford in Hamp- 
ſhire. 

Cornelienſa Cœnobium, Cerne in 
Dorſet ſhire. 

Ceroti Inſula, 


1 \ Chertſey in Surrey 


| De Crepito Corde, Creveceur. 


Church in Eſſex. 
De Corvo Spinae, Crowthorne. 
Covi Burchelego, Coverley in Glou- 
ceſterſhire. 


Crides, 


Coria & Curia, Corebridge in Nor- 


ODDO 22 w:' uw 


S 
Pay 


the Latin Sir-Names, Rc. 


Cridea, Crediton, or Kirton in De- 


vonſhire. 
Form Burgh near Colling- 
Crococalana, ( ham in Nottingham- 
Crocolana, ſhire, and Ancaſter 


in Lincolnſhire. 
Cunetio, Mareleborow in Wiltthire. 
Cunetius, Kenet. 
De Curva Vn, Creithorne. 


D 


Dae Sylva, Andreſwald Foreſt 
in Suſſex, and the Foreſt of Dean in 
Gloucefterſhire. 

Danmoniorum Promontorium, the 
Lizard in Cornwal. . 

Dauubiae, the Foreſt of Dean in 

_ Glouceſterſhire. 

Danum, Doncaſter in Yorkſhire. 

Darvernefnm, Rocheſter in Kent. 

D'aynecuria, or Daincurienſis, Dain- 
court, 

De Davidvilla, Daiville, D'eyville. 

Deilocum, Godſtow in Oxfordſhire. 

Deira Sylva, Deirhurſt in Glouceſter- 
ſhire. 

Delgovitia, Godmanhanr in York- 
ſhire. 

Derentivadum, Dertford in Kent. 

Devana, Aberdeen in Scotland. 


Deva ſeu Devana Urbs, Cheſter _ 


Weſtcheſter. 
Diſpenſator, le Diſpencer, Spencer. 
De Diva, Dive, Dives. 
De Doito, (Fr Doet) Brook. 
Dororovernum, Canterbury. 
Dorfris, 
Dubris, 
Doris, 
Doreinni Civitas, Done 
Dorpendunum, Opington i in Kent. 


Dover in Kent. 


Dorobernia, 
Dorovernum, | Canterbury : 
De Dovera, Dover. 
Drogo, (Sax.) Drew. 
arp 

nelmum, | 
Dunelmu 85 Durham City. 
Dunholmutn, 


Duneſtanvlla, Dunſtanville, 


Dunvieus, alias Felicis » Oger 
Dunmock, alias Flixon in ffolk. 
wy e Dorchefter in Dorſet- 
ire 

Duracaſtrum, 
Dorcinia Civitas, 
Hydropolis, 
Durobrevum. Rocheſter. 


Oxfordihire, 


| Durobreviae, Dornford in Mag. 


tonſhire, 


| Durocobrivae, Redburn in Hertford» - 


 thire. 

Durolenum, Leneham in Kent. 

Durotipons, Gormancheſter in Yeunt- 
ingtonſhire. 

Durolitum, Layton in Eſſex, 

Dutchtius, Doughty. 


E 


E atertingus, Stradling. 

Ebodia, the Iſland Alderney. 

De Ebroicis & de Ebrois, D'evreux. - 

Edmund! Burgus, St. Edmond{bury in 
Suffolk. 

Eilecuriani Vallis, the Vale of All- 
ſbury in Buckinghamſhire. 

Eilimenon Gabrantonicorum, Everby 
in Yorkſhire. 

Ellandunum, Wilton in Wiltſhire. 

Elteſhamum, Eltham in Kent. 

Eminentior, Eaton-nels in Suffolk. 

Eoveſum, Eveſham, or Eveſholme 

Eveſtamum, in Worceſterſhire. 

Epeiacum, vel Epeiacum, Pap-Caſtle 
in Cumberland. 

De Ericeto, Briewer. 

De Eroletto, Erliche. 

De Eſtlega, Eftley, or A®ley, 

Eubonia, the Ifle of Man. 

Exonia, Exeter Cit 

Exploratorum Caſtra, Burgh upon 
Sands in Cumberland. 

Extraneus, le Strange. 

De Extraneo, le Strange, Strange. 


De Fago, Beech and Beecher, 


Fala Fluv. the River Vale 1 in Corn- 
wal. 


— — EE nd 


Falenſis 


Da ee 


XJ 
= 


Filius Galfredi, Fitz Geoffry. 


* 


tonſhrre. 


Fanum Reguli, St. Andrew's in Scot- 


land. 


\ , Fanum Stephani, Kirby Stephen i in 


Weſtmoreland. 

Fauſtina Villa, St. * in 
Suffolk. 

De Ferrariis, Ferrers. 


brilega, 
Fibrolege, | Beverly in Yorkſhire. 


De Flliceto, Fernham. 


Filius Alani, Fitz Alan. 
Pilius Andreae, Fitz Andrew, 
Filius Briani, Fitz Brian. 


Filius Gualteri, Fitz Walter. 

Filius Guidonis, Fitzwith. 

Filius Gulielmi, Fitz William. 

Filius Hardingi, Fitz bonding: 

Filius Herberti, Fitz Hgrbert. 

Filius Jacobi, Fitz James 

Filius Patricii, Fitz Patrick. 

Flavus, Blund, Blount. 

De Fluctibus, Flood. 

De Foliis, Foulis. 

Fons Brigidae, Bridewell. 

Fons Clarus, Shireburn in Dorſet- 
ſhire. 

Fontinenſis Eceleſia, Wells in Somer- 
ſetſhire. 

De Fonte Ar.*rali, Southwell. 

De Fonte Ebrardi, Fontverard. 

De Fonte Liunpido, Sherburn. 

De Fontil-us, Welles. 

D: Forti Scute, Forteſcue. 

De Foſſa Nova, Newdike. 


De Fraxino, Aſh, Frene. 


Freſcoburnus, Freſhburn. 


Fribilega, 3 
Fribesegr, { Beverly in Yorkſhire. 


De Friſca Villa, Fretchville. 


1Gla 


Gumicaſler, Huntington. 
Du Guntheri Sylva, Gunter. 
H 


_— As ande 1 , 


Falenſis Portus, Falmouth. 1x00 

Fanum, St. Albans in Hertfordſhire. Gu . 

Fanum Iltuti, St, Lantwit in Glamor- U Abrantonicorum, Suerby f 
ganſhire. Gabrantuicorum, - Yorkſhize in 

Fanum Ivonis Perſa, St. Ives in Hun- Salutaris Portus, Ballon 
tingtonſhire. Portuoſus Sinus, Bay gton- 

Fanum Leonis, Leominſter. | Gabrantovicorum,  - . 

- - Fanum Neoti, St. Neot's in Hunting- Gabrocentum, vel Gabroſentum, Gat- 


ſhead near Newcaſlle. 
Gadiva, Aberfraw in the Iſle of Man, 
; Galva, IWallwiek in Northumber- 
Galava, land. 
Gallena, Wallingford in Berkſhire. 
Gallutum, vel 'la gum, Whealp, 
or Whealop-Caſtle in Cumberland. | 
Garanonum & Garienis Portus. See 
Yarmuthia. 
Gauſennae, Brig-Caſterton in Lin- 
colnſhire. 
De Geneva, Genevil. 
De Geniſteto, Bromfield. 
Giovanus, Young. | 
— — Villa, Ipſwich. 


conia, ] Glaſtonbury in Somer- . 
Glaſtonio, p ſetſhire. 
Glavorna, 
Glevum, : 
Gloceſtria, , Y Glouceſter. 


Gloveceeſtria, 


{| Glovernia, 


Gobanium, Abergavenny in Mon- 
mouthſhire. 


De Grana Villa, Grenvile. 


De Grandi Sono, Grandi ſon. 

Grandis Venator, Groſvenor. 

Stenosen, Greenwich in Kent, 

Greva, Graveſend in Kent. 

De Groſſo Monte, Griſmond. 

De Groſſo Venatore, Groſvenor. 

Gualae, Wales, 

Guerfa Fluv. the River Wharf in 
Vorkſhire. | 

Guinethia, Wales. 

Gumicaſtum, I Godmancbeſter near 


_. Riſingham in Nor- 
thumberland. 
Haga, 


in 


O 


Haga, the Hay, or Haſely in Breck- 

nockſhire. 453.8, * 
Hagulſtadia, Auſton upon Tyne in 
| 1 


| ERA Hexam, in the Bi- 


oprick of Durham. _ 
Halenus, the Riyer Ayon in Hamp- 
ſhire. | | | 
Haya, Hay. 
Mokena rom. the Land's End. 
Halienſe Cœnobium, the City of Ely. 


Henlega, Henly upon the Thames 
Hercuſis Prom, Herley- Point in De- 
von ſhire. 1 


Heſperides, the Sorlings, or Scilly 


es. 
Hincheſega, HinQſey near Oxford. 
Hoſatus & de Hoſato, Hoſe, Huſſey. 
Hroſi Civitas, Rocheſter. 
Hundeſdena, I Hunſdon in Here- 
Hunſdona, fordſhire. 


| Hydropolis, Dorcheſter in Oxford- 
ſhire. | $$] 


| Fl 
1 | 
Is 1 
Ciani, vel Iſianos, Ickborow in Nor- 
folk. 914 


Ia, che Iſle of Weight. 


Idumania, the River Stone. 


the River 

Idumanum Æſtuarium, ( Black-wa- 

Idumanus Fluv. = in Eſ- 
ex. 


Jernmuthia, Se Varmuthia. 


ingiruum, Jarrow in the Biſhoprick 
of Durham. 


Inſula, Egneſham, or Eniſham in Ox- 


fordſhire. 

De Inſula, Liſle. 

De Inſula Bona, Liflebone. 

ng Fontis, Liſleburne. 

ntula VeQaa, ; "234 

VeRtis Vects, £ the Iſle of Weight. 

Interramna Twinamburn in Dorſet- 
ſhire. 

Jodocus, Joice. © 

Iſaca, vel Iſca, the River Exe in De- 
vonſhire. | 


lſca Danmoriorum, Exeter City. 


the Latin Si- Names, &c.. 


* 
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4 
TI * 4 
* 
A — 
. 7 5 * 4 
” . » 0 
5 Xlvii * 
* . * ” 
* 9 * 
—. . * 
— » 


Iſca Legio Auguſta.) 2 — 

Iſca Legua Auguſti, ( pat «ig 

Iſcalis, Ileheſter in Somerſetshire. 

Iſidis Inſula, Ouſney near Oxford; © 

lſidis Vadum, Ouſeford, or Oxford. ' 

Hurium, Aldburgh, or Ouldburrough 

near — 2 in Vorkchire. 

Ituma Fluv. the River Eden in Weft- _ 
moreland and Cumberland. _ 

Juliocenum. Bulneſs, or Boulneſs in « 
Cumberland, | | 0 


K 


De Kaineto, al. Caineto, Keynes. 

Kereſburga, Carifbrook-Caftle in the 
Iſle of Weight. 

Kaſtevena, Kefteven, a Part of Lin- 
colnshire. by 

Kinebantum Caſtrum, Kimbolton —_— 
Callle in Huntingtonſhire. —_ 


8 _ 
I - 4 = 7 aj % 


1 Lutter worth. or 

Lactodurum, Loaghborough, *. * 

LaQodurum, } 

LaQorudum, Bedford 

Lactorudum, Stony-Stratſord. 

De Laeto Loco, Lettley. 

Lagecium, Caſtleford in Yorkſhire, 

Lamitha, Lambeth in Surrey. 

De Lato Campo, Bradfeld. 

De Lato Vado, Bradford. 

Lavatrae, Bowes upon Stanmore in . 
Yorkſhire. ; 5 

Laurentii Filius, Lawſon + 5 1 

De Lega, Lee, Lea and Leigh. | 

Legaceſtria, 

Legeceſtria, (ee, 


Leogoria, 


Legra, the River at Leicefter, =_— 
De Leica & Lecha, Leke. -Y 
Lemaus Portus, Lime in Kent. =— 
Leogoria, Leiceſter. 


Leovenſe, 

Leofenſe, Lemſter in Hert- 

Leonis Monaſ- f fordſhire. FEY 
terium. 


Lowes 


» 


8 1 
Levarum, 
Luecopibia, 
ſhire. - 
De Lexintuna, Lexington. 


Englard. 
| Lindecollinum, Lincoln City. 


Lindisfarna, . Holy Iland, al 


bes! in n South Wales. 
hton in oP 


Farn Ifle in or- 
Lindisfarnum, thumberland. 


| Lindis, i! the River Witham i in Lincoln- 

| 72 | 
d . 

— } Lincoln City. 

De Liſoriis, Lizurs, Liſors. | 

De Loco Frumenti, Wheathamſted. 


De Logiis, Lodge. | 
De Longa Spata, Longſpee. | 
De Longo Campo, Longch: mp. 


De Longo Prato, Longmede. 
Longovicium, Lancaſter, 


12 ibia, 
uguballia, 
Halen Carlile —"4a in Cum- 
.. —— 2 3 
Lupellus, 
De Lupellis, Lover, Lovel. 
Lupus, Wolf, Love, Loo. 
M 
Mace. Le Meyre. 
Madus, Maydftone in Kent. 


Magioninium, 
 Magiovinium, {| Dunſtable inBedford- 
| —— ſhire. 


De Be os Villa, Mandeville. 


* us Portus, Portſmouth or Port- 

cheiter. 

Magnus Venator, Groſvenor. | 

Maidulphia Curia, 

Maidulphi Urbs, Malmſbury 

Maldunenſes Monaſte- f in Wiltſhire. 
rium, 


Mala Platea, Uifreer i in Cheſhire, 
De Mala er ra. Eveland. 


Ma lconductus. | 
De Malo conductu, | Matauir, 


De Malis Manibus, Malmains. 
De Malo Lacu, Mauley. 

De Malo Leone, Malleon. 
De Malo Paſſu, Malpas. 


| Malus Lu 


— Lip of 


De Malo Viſu, Malviſin. 

| a atulus, Malchein, vulgo Ma 

che 

we hog Laporarins, Malevorer, Mal- 

| very 

upellus, Maulovel, Mallovel. 
us, Malpas in Cheſhire. 

| Mammucium, ) Mancheſter in Lan- 

Mancunium, 5 caſhire. 

Mandueſſedum, Manceſter in War- 

| wick ſhire. 

De Maneriis, Manners. 

Mannia, the Iſle of Man. 

Manucium, Man Caſtle in Lancaſter. 

De Marci Vallibus, Martival. | 


Malus Pa 


a place near Belvoir- 
Mart pans , ; —_ in Lincoln- 
l ire 6 


Maridunum, Carmarthen Town. 

De Mariſco, Marſh. 

Maſſamenſes Pons, Maſham Bridge in 
Yorkſhire. 

Mauditi Caftrum, St. Mawe's Caſtle 


in Cornwal. 


| Mealdunum, Maldon 1 in Eſſex. 


Medena, Newport in the Iſle of 
Wight. 

De Media Villa, Middleton. 

Medicus, Leech. 

Mediolanum, Meddleham in York- 
ſhire. be 

Mediolanum, an old town in Mont- 
gomeryſhire. 

Medvaga, the River Medway in 
Kent. 

De Meduna, Maine. 

Meldunum, Malmſbury in Wiltſhire, 

De Melſa, Mews, Meaux. 

Menavia, the Ifle of Man. | 

Menevia, St. David's in Wales. 

Merlebrigia. Marleborough. 

Mevania, the Iſle of Man. 

De Micenis, Meſchines. 


Michelnia, Michelney in e. | 


ſhire. 

De Mineriis, Miners. 
De Minoriis, Minors, 
De Molendinis, Molines. 
Mona, the Iſle of Angleſey. 
Monachus, Moizne, Monk. 
De Monaſteriis, Muſters. 

OO | Mona 


pir- 


on- 
ge in 
aſtle 
le of 
York- 


Mont- 


ay in 
Itſhire. 


merſet⸗ 


Mona 


Monaſterium de Bello, Batcle-Abbey 
- in Suſſex. 
' Monaſterium' de Melſa, Meaux-Ab- 


Montgomeria, ug Novo Morcatu, | | 
vus Surgus Newport i in en. of | 


De Monte Revelli, Monterville. 


. 


the. Latin Sir- Names, &c. | . 
Nortobricum, ? Norton Hall in York- 
ordoxicum, 'F "ſhire. uns , 
ovantum Prom, Cockermouth. 1 


bey in Yorkſhire. de Nova Terra, Newland. : 
Monochapolis, Newcaſtle in Nor- De Nova Villa, Nevill. o 
thumberland. 1 = hk vip ned Newanden in Kent. 
Mons Acutus, Montacute in [Novius, Wey. 215 £ 
ſetſhire. Ide Novo B "iſ J 
Mons. Dives, Richmond in Surrey: © [De —— Newc 34 


Mons Gomericus, I Mostgomery in] De Novo Foro, Newmarch. 


1 


Mons Roſarum, Montroſe in Scotlatid 
De Monte & de Montibus, Mount. 
De Monte Acuto, Montaeute. 
De Monte Alto, Montalt, or Moald. 
De Monte Aquilz, Mounteagle. „eres Portus, 
De Monte Begonis,- Montbegon. i 
De Monte Caniſio, Monichenſey. | 
De Monte Fixo; Montfichet. 
De Monte Forti, Montfort, 
De Monte Gaudii, Montjoy. ' ©: | 
De Monte Gomerico, Montgomery. 
De Monte Hermerii, = 
= Monte —— Mont; 

Monte Peſſon | 
De Monte Peſſulano. Monipeſſon rim in Yo 


" Wight? 


Morbium, Morſby in Cumberland. 
Morid unum, AN in Devonſhire. — Fr Prom. St. Danid-Head 


De Mortuo Mari, Mortimer. 

Mortuus 1 Mortlake in Surry. De Oileio, — 

Muridunum, Carmarthen in Wales. cum, — in Cumber- 
Ad Murum, Waltoun, A hae | 


De Muſco Campo, ae, \ [Olicans, dls, on men in 
| ; ire. 
JOvinia In & eppey 
N avevin, Natty in Northamp- 2 15 4 8 p 
tonſhire. ae i P 114 
Nauticus Sinus, Rotherhith, vulgo | . 
Redriff, 7 De Palude, Puddle, Marſh. | 
Neomagus, Buckingham. IPalus Falſa, Pulcheley i in Carnarvon- 
Neoportus, Newport. : | ſhire. 
Neoportus Paganellicus, Newport|Paratbalaſſia, Walſingham in Suffolk, 
* in Bucks. ö 3 
Nid um, Parva Villa, Litt!eton, - 
Nidus, { Neath in Glamorganſhire. De Parva Tutri, Torel, Tirrel. 
Nigeria. Blackney in Norfolx. De Paſcuo Lapidoſo, Stanley. 
Nivicollini, Snowden Hills in Car- De Pavilidro, Pavels : 
narvonſhire. 1 De Pauliaco, {* **© IT: | 
De Nadariis, Nowres. | De Peccato, Peche, wulgoPecke; . 
Nordovolca, Norfolk. De Pede Planco, Pauncefoot. * 
Northanimbria, Northumberland. Pelliparius, Skinner, — 
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Colebrocłk in ih 


F N 
Deka 


| 
erropo | | 

— etuaria Par | 
Beverley in ,orkfhire, 

De Pictavm. 


S ert palace at 250 


Pontes, Reading in berate and 


De Pontibus, Bridgeman. | 
De Porcellis, Pureell: 


-Porteſmutha, Perthouth in „ 


mire. 


Portunia Infula, Portland Ine. 


* — n in York 
3 Magous, 1 Portſmouth, or 


Portus Oſtium, Portcheſter. 


Portus Salutis, Cromarty in Scots. 
land. 3 : 3 CT: CY 


-Poutencivus,' Poultney 'F 


De Praeriis, Praers. un 
; ium, "Warwick Town. 11841 
"nn Payton in Launen 


De Precartis. 


profundum Vadum, Deptſord. 
De Pulehto Capellitio, Fairfax. 
De Puteaco, . Puſac,, +1dgo Pudſey." 
N Putney in Surrey: 


0. 


De Querceto, Cheney. 
De Quinciaco, Quincy. 


| | De Rubra Manu, Redmain. 


91 ” , 
© & * 
„or Ratford. 


is Ellen. _ 
„Ralegh. 4 
? Ratz, Leiceſter own. 


1071 Yar" theRiver . in 


agum, Readir in Berkſhire. 


Kebdduoumm, ler rr i in 9 


ſhite, 
De Radvetiia Mien. 924 
Reginaldus, Reynolds. 


Re iodunum Hullinum, — 0 
Del Plantagenetz, Plantagenet. | 8 Hull in Yorkſhire. . 4 
Pons Elli, * in North 2 Thameſinum, Kingſton 
berland. | upon 
* — barror bridge 5 Regis = eng Se in Keat. 
E fer ie Wes. 1 25 
etſhiree. in Ken 
Ad Pontem, Pauriton, Panton. ER, Regulver' 6 


1 a in Derby. 
| [Rhufubi W! — 


. now Rirhbo- 
Nhitupi ro, near 
Rhutubius —_— Sandwich in 
| [Rhutbpiz Statio, Kent. 

Rho Prom. Fair Foreland, 
Tins Rs Ns i= Db pre 
ipadium, Re in Der re. 
dr De Ripariis, — oY 
um. pon in ' Yorkſhire.” 


Ro rtinus ons, Aab. in 


Suſſer. 


Rodecotanus Pons, Radcot. Bridge in 


Oxfordſhire 


De Rogneia, Rodney, 


e | Rocheſter in in Kent. 


. (Roiſlie- A {i Royſton in 'Cam- 
bridg e 
Roſſia, FR fy Land i. in "Cotnwal, and 


Rofe in Pembrokeſhire. 


Rorarius, Wheeler. 


Ruber Clivus, Redeliff near Londos, 
wulpo Ratcliff. 


De 1 ces el Clive, e 


* Rufus, Rous. 


Rugnitunia,) 
Ruitonia, | 


Rupe Fort, 
De Rupe A 5 Cutli 
Rutunium, Rowtan! eee, 
Rutupiæ, Richborow, near 

wich in Kent 


1 . 
Rutupirum Luus, we Foro in | De Scallarii 


by wes — —— D —— no 4 . 


Kent. Sceptonia, Sha ty in Dotſetſhire? 
e Slee, e Brendon. 
ws rberia, F 
88 the Savoy i in: 8 1 Scorbetberia, der y Town, 8 1 
Sabulovocum, Sandwich-in Kent, || Secandunum, Seckingron in War- 41435 
 Sacra'Inſula, Holy Wand in North: wickſhire, 1 
umberland. | eprops, Sedghill in Northum- "8 
De Sacra Quercu, Holy Oak. | rland 


Sacra Sylva, Halifax in n Yorkſhire. Seegen. Nene in — 


De Sacro Boſeo, Holywood. I | Segelogum, mſhire. 
De Sacro Fago, Holybech ; — Gres har Car- 
De Sacro Fonte,/Holybrook. ' | narvon. 
Sagittarius, Archer. p Seguntium, Silchefter 3 In Hamp 
De Salceto, Saucey. „ . Sefa enn Falus, Wiaander N 

b Do Salchavilla, Salkeld. * 8 Pee Mouth. 

| eas, 1). | SeteiaZAfivar, 8 

n —— \Saludy in Bedfordſhire. ' | Severia, Saliſbury City. ah 
= Salicoſa Vena, Salvein. 1 Shene, or Richmond in 

| inæ, St. Albans in Hertfordſhire. ey. | 

© De Ss Salſo Mariſco,/Salrmarſh. 8De 1 Villa, Sackvlle. 

altria, Sautry in Huntingtonſhire, 

Da Saltu Capella, Sacheverel. Sift Inſula, Jake 106 Ion; 

. Salutaris Portus, SuerbyinYorkſhire, |.Silefia, Scolſey,.or 8 Selſey in Sulſex, 

in De Sancta Barbara, Senbarb, wulge formerley a Bi op's See. 

Simberd. Simomagus, 

in De Sancta Clara, Sencleer; St. Clair. | S'nomagus,: pv, Theor in Norfolk. 
De Sancta Ernina, Armine. ] Sitomagus, 
De Sancta Terra, Holy-Land. 18 the; old Name oſ St. Ives in 
Sancti Botolphi Opidum, Boſton: i in untingtonſhire. 

Lincolnſhire. f | Snawdonia, "bang ah wks aner. 

am- De Sancto Alemondo, Salmon. na rvonſh | 

| De Sancto Amando, S'amond. . De Solaris, len | 

and De Santo Audoeno, St: Owen. | | Somarid unum, Somerton i in U. 
De Sancto Gelaſio, Si * eie ire. 4 | 
4 Sano Laudo, Sen Sor em | 1 clita 

U Sancto Leodegario, * ova unum, s 1 ren 2 þ 
1 vulgo Sellenger. e * 


De Sancto Lizio, Senliz . ö hn -.-::: -.:, Sonthevia, 


CET 
——_— 


„* — „ — 
— 


_. ſhire 
5 'Theoci here | Tewkſbu 


Sudoverea, Southwark. 

Sulcalva Fluv, the Swale in York- 
ſhire. 

Sulloniacz, Barnet in Middleſex, 

Super Tyſam, Surteys. ; 


T 


1 Tamworth in 


Staffordſhire. 
Lori Oppid. Tamarton in Corn 
wa 
De Tanaia Taney 
De Tankardi Vill. Tankervile. | 
Tegzus Lacus, the Lake Tagit, or 
emble Meere in Merionethſhire. 
Terentus Fluv. the River Trent. 
Tetocuria, Tedbury in Glouceſter- 
ſhire, | 
Teutonicus, Teys, 


| Theobaldenſes Ede, Theobalds in 


. Hertfordſhire. , 
eodorunum, Wells in Somerſet. 


Theokeſberia, Glouce! #8 


| Thorn, the City of Bath in Somet- 


ire. 
Thenodunum, Taunton in Somerſet- 
ſhire. 


rr Thornege, the old Name 


eſtminſter. 
Tobius, the River Abertivy i in Wales. 


8 4s aue Lit „ 


Southeria, 4 Tindolana, Wincheſter i in the Wall. 
Southria, hoes | - I Tintagi . 2 el in Cornwal. 
Southriana, raed - ITila — e of Shepey "ir in 
Surria, 5 14 Toliatis N 
Southſexena, Vu 1 I Trehenta, the River Trent. 
Southſexia, Re”. Trenovantum, London, 
Spinarum Infula, Thorney Ite. the | | by. 4 „or 1 in 
old Name of Weſtminſter. Trinonts arwickſhire, 
1 * Newberry in A and ripontium, Tovceſter in North - 
N near amptonſhire. P 
De Spineto, _— © | Trifantonia, the RiverTeſe i in South- 
De Stagno, Poole. | I. _ ampton-Bay.- 
De Stipite Sicco, De la Zoucbe. Triſanton. Sou 
1 Chepſtow i in — Triſantonis Portus, thampton, 
ö Tueſis, Berwick upon Tweed. 
| *— vel Stucia Fluv. Yſtwith i in De Tulka, Toke, Tuke. | 
Cardiganſhire. | Tunnocellum. } Tinmouth in North- 
Sturodunum, Stourton, and Stour- | Tunocellum, umberland. 
minſter in Dorſetſhire. Tunnocelum, Bulneſs in Cumberland. 


De Turbida Villa, Turbervile. 
Turobius the River Teivi in Wales. 
De Turpe Vado, Fulford. 
De Parva Turri, Torel, Tirrel, 


Super Tyſam, Surteys. 
; ; v ö 
De Vado Boum. Oxford. 


' I De Vadi Saxi, Stanford. 
| Vadum Pulchrum, F airford in Glou- 


ceſterſhire. 
Vaga Fluv. the River Wyne i in He- 
refordſhire. 
Vagniecz, Wrotham in Kent. 
Vagniacum, Maidſtone in Kent. 


De Valle, Wale. 


De Valle Torta, Vautort. 


De Vallibus, Vaux. pad. 
Vallis Aurea. the Golden Vale in 

Herefordſhire. 

Vallis Crucis, the Vale of the Croſs 
in Denbeighſhire.. 

Vandelbiria, 2 near 
Cambridge 

Vanatinga, in Berkſhire. 


Varia Fluv. the River Frome at 
Dorcheſter. . 
Varis, Boduary in Flintſhire. 


vecta. 
VeRelis, | te Iſle of Wight. 


| 


Videſis, 


Ven- 


* 


the Latin Sir-Names, &c. 


Venantodunum, | Huntington 
Venatorum Mons, Town. 
Venedotia, North Wales. 


Vennona, Bensford-Bridge in Leicel- 


terſhire. 
Winchefter in 
Hampſhire. 
Briſtol. © 
Venta Icenorum, Caſter near Nor- 


wich. 
Caſtewent in Mon- 
mouthſhire. 
Briſtol. 
Verlucio, Warminſter i in Wiltſhire. 


Avec ms 
ernemetum, ( Burrow-hill in Lei- 
ceſterſhire. 


Verometum, 

Vernometum, , 

Verolamium, ) Virulam, near St. Al- 

Verulamium, bans in Hertford- 

Virolamium, ſhire. 

kr an * _ 

Veteleganus Pons, Wheatly-Brid 

V — * ne = n 
erteræ, r re in 
n 


| n Via, Watlingftreet 


ay 
De Veteri Aula, Oldhall, Oldham. 
De Veteri Ponte, Vipone. 
Vexala, Juellmouth in Somerletſhire. 
De Vicariis, Viccars. + 
how Malbanus, Namptwich in Cheſ- 
ire. 


Vicus = (=> Hi in the Biſhop- 
11 Neo 


Venta Belgarum, 


venta Silurum, 


De Villa Magna, Mandevile. 
De Villariis, Villers. 8 
De Villa. Totta, Croketon. 
2 Provincia, Wiltſhire. 


Vinchelſega, I Winchelſea in Suſ- 
Vindagora ſex. 'Y 
Vindelis, Old Winchelſea. 


Vindeliſora, Windſor in Berkſhire, 


Vindobala, ) Walſend in Northum- 


Vindomora, berland. 

De Vino Salvo, Vine-Salf. 
Virecinum, ? Wroxceſter in Shrop- 
Virecium, {tire: 


De Umbroſa 


; 


1] Jernmuthia, 


Win 
De Viridi Villa, Grenville. | 


1 Viridis Sinus, Greenwich. 


Vitrea Inſula, Glaſtonbury in So- 
merſetſhire. 

Ulmetum, Elmeſley in Yorkſhire. 

ercu, Dimmock. 

Voldia, Cotſwald in Glouceſterſhire. 

Voluba, Falmouth, or Bodmin i in 
Cornwal. 

Volucrum Domus, Fulham in Mid- 
dleſex. 

Voreda, Old Perith in cin 

Univallis, Jorval in Yorkſhire, 

De Urtico, Lorti, Lort. 

Uſoconna, Okenyate in Shropſhire. . 

Uſus-Mare, Huſſey. 

Uxena, Crekehorne-well. 

Uzela Æſtuarium, Juellmouth in 
Somerſetſhire. 

— Leſtythiell in Cornwal. 


0 
W aides Saffron Walden i in El- 


ſex. 
Wambarſarius. 
Wara, Ware in Hertſordſhire. 
De Watelaga, Watel , Wheatley. 
Wiableia, ebly in rtfordſhire. 
Wellz, Wells of in Somerſetſhire. 
Wentana Civitas, — City. 


' 1 Weſtmaria, 
Weſtmoreland. 


Weſtmoria, 
Weſtmorlandia, 
Wetha, the Iſle of Wight. 
Wichum, Wich in Worceſterſhire. 
Wiccia, Worceſterſhire. 
Wigornia, Worceſter City. 


Windeſora, 
Windſor in Berkſpire 


Windeſoria, 

Windleſora, 

W hire. Wittleſea in Huntington · 
re, 


* 


1 Yare in Yorkſhire. 
Yarmuthia, : | 
Yarmouth in 


Garanonum, Norfolk. 


Garienis Oſtium, 
| | AN 
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WHERE THE RECORDS ARE KEPT.” 


CHANCERY. 


| COMMON PLEAS. 


11 —— Tower, [Common Pleas 3 in Weſt- 
he Rolls, | minſter-Hall, under the Court of 
Six Clerks Office, - Exchequer. | 
Petty Bag Office, near { Chancery- Cuſtos Brevium's Office, in Brick- 
the Rolls Chapel. lane. Court in the Temole. 
Inrolment Office un- Clerk of the Treak, s Office, in 
der Six Clerks Offi. the Inner- Temple 
Prothonotaryn Office in Chancery, 2 2 


in Middle-Temple-lane. 
Clerk of the Crown in Chancery, in 
Clifford':-Inn, Fleet - ſtreet. 
Alienation Office, in the King - Bench 
Walks in the Temple. 


KING's-BENCH. 


King's Bench Office, in King's-Bench- 

Wal in the Temple. 

King's Bench Treaſury in Weſtmin- 

Coftos Feat Office, King 

O3 um | y * 

6 Bench Off, , | ” 85 
rown Office, in the King's-Bench- 
Walks in the Temple, * 


r XNA 


Court of Exchequer adjoining to 
Weſtminſter-Hall. 

Receipt of the Exchequer, (common - 
ly called Tally Court) near Weſt- 
minſter Hall. | 

Office of Pleas, at Lincoln's-Inn, and 
2 Room behind the court of Ex- 
chequer at Weſtminſter. 

Pipe Office, in Gray's-Inn. 

Leaſe Office in Gray's-Inn. 

King's Remembrancer's Office, in the 

ing's-Bench Walks, in the Tem- 

ple and ſome Rooms near Weſt- 


| minſter-Hall. 
| Treaſurcr's 


* 


* 


* 
; 
= 27 
* 
2 
* 
3 
* 
F 
J 
I 
F. 
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LIST OF THE 


Treaſurer's Remembrancer s Office, 
in the King's Bench Walks, and 
near the * of Exchequer at 
"Weſtminſter." 

of the Land Revenue, ad-| Green 
joining to the Exchequer in 
Palace-yard, Weſtminſter. 

Firſt Fruits Office, in the Middle 
Temple. 

Augmentation Office, in St. 
ret's-lane, near New Palace = 
Weſtminſter. 

9 of the Council of the Dutchy 


Court of -Langaſer, at Gray's 


— 


— 6 


O F F ICE 8 &c. 
— {tC 
Council Chamber, at the Cockpj 
Whitehall. ” 
Paper Office, over the Gate by the 
Tk: rd, at White-hall. 
Go lth at St. 1 8. * 
7 ibrary, inthe Dormito 
— Setbol 15 
Biſkop * Ely's Library, was pur- 
chaſed by his late Maj and 
e to the Univerſity of Cam- 
ri 


Lord Oxford's Library, Dover-ſtreet.. 
1 of Kent's Library, St. e- 


alt ef Sulftx's Library, l Mary bone. 


p I 
3 — Office, in Old Palace-yard | Earl of Denbei gh's Library, Twick- 
Weſtminſter. - _ 
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VRRENDERS (ſeveral) of 
abhies in the reign of 


7: i4 Hen, 8. — at the} 


Augmentation Office. 
— ol Abbies and mo- 
nnaſteries, ſame — at the 
Chapter Houſe, ſome 

at the HNeceipt of the Ex- 

c „ and fome---at 

the Fi irſt Fruits Office.” | 


| — 
— Laa of abby lagds. See 


ſer. 

of the lands of 
I abby of Lewis in Suſ- 
ſex;---at the Chapter- 
Houſe. 
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——— Regifter, rentals and trea- 
- . |. . Jurer's accounts. of the 


E St. * 3—— 
_ Cathe- 


. | 22 
er of the Ab 4 
h e the 
222 Sd Denbeigh's Libra 
q oundation. | 
e See Grants. 


——— , of abbacies. See 
2 #55 
tations, See Viftations. 
ACCOUNTS of 
—— Revenues belonging to the 
- , Colleges in the two uni- 
N verſities. See Revenues. 
For cited eſtates. See For- 


ce, Weſtminſter, 


cer's 


_; Sp Index to the Records, Se. 


ACCOUNTS of © } ACCOUNTS of 
2 1 Warwick | wg the works 
| nds — — 
— Fart and Conntefs ——Clerk of the faculies”b y che 
a onſhire's lands, 
Edward Duke of Buck- 7 — of the Hanapier, accompt 
— N * 4d Tempore of = Receiver of the firſt * Ne 
Dukes lands ze, H. 8. and fruits, the audi- 
H. 8. 50 — PA EN tors, and 
| — Staple at Calais, - . 8 —— Chief Butler of En- another 
„ | DOS 
—— Surveyors of the works * | ——Meafer of the Ord- [main on 
accounts, 31 4 © ” nance, record, 
 —— Windſor, Berkham- | . in the 
ſted and Hampton- | 8 : Pipe Of- 
_ june Rado * , : F fe fice. 
— n juæta | e and co 25 
He accounts, | tors of cuſtoms, c. 
— Ancient Regenues of Sh crown | ADJUDICATIONS of 
— SC before 27 55 See Servers. 
8.—at Au mentation 
Office. 5 — See Foreign Accounts, At the 
— Receivers General, —-at the Aug- King's 
mentation Office: | I of aides: 20 EA. Remem- 
—— Great Officers, l At the * of — 
neee of ad- Kings. - — Beko fiſteenths and Weſt- 


' Remem- | 
tax, | P brancers tenths, minſter. 


' Of — Roo of the aid of the Prince, 
— Receivers of duties See Pipe | Ast the Treaſurer's Remem- 


we a 


on houſes, Rolls. brancer's Office. - 
| houſhol 5 HEL — . len- 
—— King's houſhold at | — Licences, rdons of ali 
— ors Cloth. | ation. See "atent Rolls. 
— Cofferer of the houſe- - | AMBASSADORS. | 
hold, Theſe | — Credential, At the Paper Of- 
accounts > Moe": ** | 


en Treaſurer of theſare ta- | ——' See Miniſters and Letters. 
Chamber, ten year- Iaſtructions to ambaſſadors and 
— fly E miniſters in foreign courts, 
— Treaſurer of the navy,| the audi- from H. 8. and Q. Elia —in 
tors o the Biſhop of Ely's Library. 
— Fieualler of the navy, ſthe im- APPEALS. 
| Few preſtand | from commiſſioners of charita- 
| | engrof- dle uſes. See 5 
wardrobe, ſed by | —— See King's-Pench. _ ' 5 
them: no, 
— e of the robes, one copy | -— la -the Court of Exchequer. 
lis kept See Pleas, © | 
— Werdens of the mint, by | - Ac 
Pay- | De 


ATTA 


— 7 * and tranſactions with 


to 7 H. 8. an. 1515,--- 
1 Chapter Houſe. 

ARTICLES "of 

— The Peace, See King s Bench. 

ASSIZE ROLLS. 

—— From 6 R. 1. an. 1194, to the 

end of the reign of H. 6. an. 

1450; and ſome few in the 


yy n of Ed. 4.---at the — 
ouſe. Except ſome roll 
in the reigns of H. 3. Ed. 1. 


and Ed. 2. which arv is the | 


Tower. 


ASSOCIATIONS of 


— The Houſe of ( Commons, and of 


all the counties, &c. to King 

William on the aſſaſſination 

plot, at the Tower. 

DERS. _ 

—— The Bag de ſecretis, contain- 
ing records of attainders, is 
inthe King's-Bench Treaſury. 

— Collefion out of all the parlia- 
ment Rolls of attainders, reſ- 
m_— and reſumptions from 
* 3. an. 1244. to the end 

the Er n of Ed. 4. an. 1483 
-—at the Tower. 
ATTORNIES. 


—— Bills againſt ura. See 


Common P 
AUDITORS. 
— Accounts de terris perquiſites, 
temp, H. and H. 8,---at the 
- Chapter Houſe. 
AUG ATIONS. 
—— The Court of au tations 
was erected in the 27th of 
F. 8. an, 1535, for determin- 
ing ſuits relating to the ſu 
preſſion of monaſteries, 25 
| — to t the King _ 
defrauded of the profits of 


ſueh religious houſes. The 


court was diſſolved in * 225 


2 


Index to * Records Bc. ."— 
ARCHBISHOPRICKS. , Joe ges, 5 
| Surveys o 5, , ear of Queen Mary's reign ; 
ARCHDEACONRIES, 464g E ut the office ſtill WA 
—— Surveys of, See Surveys. | contains many curious and va- 
ARRA luable records. 


orees, and other N 
in this court in 2 reigns 
H 8. and EA 2 ed 
| mentation Office. 
—— Some few proceedings at the 
Chapter Houſe. 
— 2 books of the deerees of 
this court, from 28 H. 8. an. 
8 36, to the end of the reign 
of Ed. 6 8 $3, are in a 
i 


cheſt---at the King's Remem- 


. brancer's Office at Weſtmin- | 


iter, 
B G 


Buck de ſecretis, See Atainders 
BAG ROLLS. See King's Bench. 


| BAILIWICKS. 


— A Bagh of all the bailiwicks in 
England, 26 H. 2, an. 1180, 


At the King's Remembran- 


cer Offica 
BARONIA. 


— Tenants per baroniam.. See Red | 


Book. 
BENEFICES ECCLESIASTICAL. 


—— Surveys of them in the reign of 
— 8.—at the Firſt Fruits Of- 


— Diſcharged from Firlt Fruits. 
Certificates of them, at the 
Firſt Fruits — 


— Pleas and in the 
court of E relating 


to eceleſiaſtical perſons and be- 

nefices, Ic. from 1 Q Maryan. 

1553. to 3. Geo. 1. 5. 1717, 

—in the Firſt Fruits Offce. 
BISHOPRICKS. 

Valuation of bi 

the Firſt Fruits 


ricks,—at 


| — hr na of biſhopricks, temp. H. 


8.---at Firſt Fruits Office. 
BISHOPS CERTIFICATES. 


See Certificates. BLACK 


— Bills, anſwers, depoſitions, de- 
N 18 Ed. 1. an. 


3 ©: 
1 "A 
”Y 


eng Af PR called the Black-Book, 
at the Receipt of 3 | 


—— Privy Council, 
— All Bailiwicks in En- 


| — Tenures in the counties of War- 


BLACK BOOK of Paths awyb es 
— The Exchequer, contains the 
| han of the court of Exche- 
quer; the duty of the ſeveral 
cers ; the manner of ſtat- 

a ing the accounts, and collect - 

ing rents: ſuppoſed to be 

wrote 22 H. 2. 1176, at the 


Kiog' \Remembrancer's o 


BON DS ſor 
— . borrowed of Merchant 
and others, by the Crown, be- 
ginning 26 Ed. 1 an. 1298.— 
at the Tower. 
— Due Execution of. | 


ſeveral Offices At thekiog's 
under the King. | Remem- | 
— Port Bonds for- > brancer's 
ſeited for car- + } Office at the 
rying, goods Temple. 
coaſtways, | 
BOOKS of 
— Domeſday, e ; 
— H | 
—— Red-Boc | | 
— Teſla de Newsil, ; See Dem | | 
—— Nomina Villarum, BY "<1 
— Knights Fees. | Jae | 
— Heirs, F 


Bool, & c. 


gland. ; 
a— Inrollment of grants = the 


Crown. Set Grants, 
wick and Coventry. See T, 5 


nures. 
—— Proceedings before the Ude 
nants of the Chief Juſtice in 
Eyre of the Foreſts. See Fe: 


reſts. | 
— Names. See Calendar. | 
— Port Books, See Port. 
— de Agendis. See Memaranda. | 


— Aids, 20. Lad. 3, 


O Tint and Se Ad } 


Tenths, 
— Subfidies. and Knights ſees, lem. 
fore H. 6. See Cup ſclus. 


| —— Langden, 


| HATE inute, books, 


Index fo the Regards, Ec, 0 
BOOKS of 


— Taxation of the 
the provinee 
Taxation, 
— Sratutes of Ed. 3- 
— Statutes from 1 
Ed. 3. to 30H 6, 
— Catutes. N H. 
* and to W of 


Ig 


— Mateo. 

— Winchcomb and 
Hales, * 7 

—— New Place, 

—— Concerning the 
abby of Rannſey, | 


—_— Middleton, | 
— Concerning the , 


— Co- N 


[een 


coui tof Erbe F 
uer, 


— ee, | 


een 
| ruing the e 7. 
at Wenm faster. See Ves 


— The Hort and Gil lift 
in Lord Oxſosd's Library. 
 - BRETAGNE 


— y M re public sg; diſpatch- 


— Chief Butlers 80 N aan 
r 


Index , 8. 
Hg a; | 


Naas e, 
redties unde 
Bretagne, Bib Jobn. an 
114213, 0 /H. 7 
at tlie Chapeer-Houſe. 
BREVIA'REGTA 
—— Prom'g CS. '1.--at' the Petty- 
Bell C ce. See'Writs. 


the Roman Chancery 
tm ſealed with lead; 
and are wle ſame with edicts, 
letters. e and proviſions 
of ſec Tf they 
are . * ce and fa- 


vour the lead is hung on #4 | 
thread; if they be of juſtice | . 
— The Rolls of K. John, and from 


and executory, the lead is 
hung by a bempen cord. They 
were declered to be void in 
83 by an act 28 Hen. 


— - Bald ay th the Chapter 


. rticularly one o 
2 the 7th, — 
24, with the ſeal of foli 
3 8 2 2 0 


efenſor wh 
** by in ap $1 6p 


BURGUNDY x 
— Treaties nl NO PIR Wi = 


Burgundy, from 8 H. 5 an 
1419, to 1 R. 3. an. 1484. 
the Chapter Houfe. 
BUTLER, 


at Chapter Ho 


— wen | 

F322 Sd o 

— — Zee Bundles See Eſchea- 
tors. 

— Called the of Names; 
' ſhewing-in alphabetical order 
the names . perſons whoſe 
offices or inquiſitions after 


their deaths are there to be 


_—_ os 


i hs \ 
. . 


fe IA Ih 
found; in which yowma 


of and the tenure of theſame; 
aud the laſt wills of ma 
recited, ---At the Tower. 


= or tions in Eſſex, 
Lincoln, Bed- 

: ford, ham, and 
1 A the counties 


ent Cornwal: Hache Tow- 


— Calindar and collection out of 
the old rolls, called Charter 
Antiqua (without date) at 
the Tower. 


| 


N * 3.-arthe Tow- 


— A — inheritance grant- 
| ed b — any df our Kings, from 
110 the end of the reign 

of Ed. 4.—at the Tower. 


— Free Marrem, markets, fairs, 
leets and other liberties, ga- 
thered out of the Charter 
== of Ed. It the Tow- 


other liberties of cities, bo- 
roughs, abbies, colleges, and 


reign of Ed. 1,--at the Tow- 
er. 
— Or Colletion out of all the Par- 


 reſtitutions, and reſumptions, 
from 29 H. 3. to the end of 
his n, at the Tower. 


| a Records + 
Pleas, 


the court of Common 
2 the Prothonotary's of- 
\ fice- 

— The Memoranda in the court of 
Exchequer called books de 
agendis,---at" the King's Re- 
membrancer's Office. 


What lands they died youmay fo | 


a Eands and manors found i in of- 


of Someriet, Dorſet, Devon, 


1 Rolli of El 1.---at the Tower. 


— ne of corporations, and 


liament Rolls of attainders, 


we + 1 


cathedral churches in the 


. - * . * 
- ba ? * 
* . 
I %xv 
* * 
P - 


CALENDAR. If 
—— See Wards and arty 
CAPIAS. - See Ning - Bench. 
CASTILE, 
” —— Treaties and tranſaQions with 
: | Caſtile from 38. H. 3 an. 
1254, to 21 Ed. 4. an. 1481. 
_ at the . 
Churches. s 
—— Chartularies and leidger books 
| - of cathedrals,-----at the Cot- 
ton Library. 
— Statutes of cathedral churches. 
See Statutes, 
CERTIFICATES of 


1 —— . of members! of 
£ ri 


ament, in the Reigrds of 


3 Q. Anne, Geo, 1, 2.— at the 


Ph -Bag Office and Crown 
ce. 
— Inflitutions and 
from 37 Q. Elis. = 1594, * 
the DAS time.---at 2 Firſt 
Fruits Office and the Court of 


A, Exch 
— Eee benefices. See 
Be 
— Popi — and perſons con- 
cealed, in the Petty-Bag 
Office and Crown Office. 
—— Colleges, chantries, Cc. in the 


reign of Ed. 6.-—at the Aug- | 


, 


mentation Office. 


Maſters in C see H 
— n — The Dutchy court of Lancaſter. 


— Pex See Wards. 
CHANCERY. 
—— Decree Rolls in Chancery, from 
26 H. 8B an. 1534, to the pre- 
{ent time,---at the Rolls. 
—— Bills, anſwers, depoſitions, Ee. 
in the reigns of H. 6. and 
3 4 --at the -* 7 
the $0 iz. 
and LG ob. moſt them 
at the Tower ; but ſome in 
theſe reigns, ond ſome from 
thence to the reſtoration, are 
nat the Rolls, 
—— From 1649, to the preſent 
time, at the Six Clerk's 
Office. 


1 
. . Index 1 


f | CHANCERY. IT 
— Recognizances, deeds, ker. in- 
rolled in . See 2 
wor "ach Off cr. * 8 
— Certi or reports — 
ters in Cbancerf are filed 
in the Reg ider Office. 


and againſt officers of the 
| cues Chance 5 7 

rei 8. and Ja. 
1. and from 93 8 1. an. 1625, 


Petty-Bag Office. 
See Certificates. 
— 1 1 of Chantries. 


Surveys, 
CHAPEL. See We/tminfler. 
— Surveys of free chapels. See 
* Surveys. 
CHARIT ABLE USES. See Con- 
miſſioners of 
CHART Kine 7 | 
——— From 1 Kin u, an. 1199, to 
the cod of the reign of T 4 
an. 148 3,----at the Tower. 
— 8 1483 to 12 Ja. . an. 
1614.— at the Rolls. There 
are none later than 12 Ja. 1. 


ters are promiſcuouſly inrolled 
with" other Patents on the 
Patent Rolls. 


See Dutchy. 


'bies, cities and boroughs, — 

at the Tower. 

— Grants of Charters and wer- 
ties. See Potent Rolls. 

—— Relating to Ireland. See Jre- 
land. 1 

— Book of ancient Charters and 

fees,---at the Kings Remem- 

brancer's Office. 

— Several original Charters of 
Religious Houſes, Nobility 

and Gentry.——in Lord Ox- 


ford's s Library, 
Charters, 


— 1 on declarations, for | 


, a few in 


| to the preſent time,---at the 


5 


becauſe ſince that time, char- 


— Several ancient charters to ab- 


L. 


01. 


* 40- *— Se. 
IcLoskE ROLLS 


— granted by H. 8. x nd 
— ters an 
Elis. to the Dean and 
Chapter of Weſtminſter, —in 
Biſhop of Ely's Library. 
— See Magna Charta. 
— See Calendar. 
CHARTULARIES and ledger books 
of Cathedrals and monaſte- 
ries,—at the Cotton Library. 
— 8 — the Augmentation 


— 8 Lord Oxford's Li- 
rar 
— Of the monaſteries of Alban's | 
Bromholm, Kington, Lang- 
ley, Weſtminſter Abbey, 
in the Biſhop of Ely's L. 


brary. 


I CHIVALR 


==—— Records. of the court of chivgl: 
ry —at- Doctors Commons. 
CHURCHES. 
— Taxation roll of the value of 
all che churches in the 20 Ed. 
1. An. 1201—at the Tower. 
Statutes of the collegiare ehurch- 
es of | Hereford, Windeſor, 
Canterbury, Durham, Wells, 
_ Cheſter, Exeter,ffc.—in Lord 
Oxford's Library. 
Several ſtatutes ' of collegiate 


churches, ---at Corpus Chrifti 
College in Cambridge. 
See Calendar---and Cathedral. 
LAIMS. | 
In Swainimote Cori See 
Foreſt. 


Of Services to be done at Co- 
ronations. See Coronation. 

LOSE ROLLS or claus rolls, 

Contain writs of various kinds, 
which iſſued under ſeals of 
wax incloſing them, 

On the Back of theſe rolls are 
Writs of Summons to parlia- 
ment, and for WAY and 


burgeſſes wages, & 
From 6 K. John, an. EY to 
the end of the reign of Ed, * 


an, 148 3.—. at the Tower. 
L. III.—PAxx II. 


* 
Co 
* 


— From 1483 to the ond of the 
reign of Ja. 2. an. 1088, 
at the Rolls. 

— Fren 1688 to the preſents) time, 
at the Inrolment Office in 
Chancery. 

—— A Roll containing extracts out 
of the Cloſe Rolls of matters 
relating to Wales, from 1 H. 
3. an. 1216, to 27 H. 3. an. 


I +2 at che Receipt of Ex- 
COPFERER & the houſhold, See 
Accounts. 


COLLECTORS. See Receivers. 
COLLEGES, CHANTRIES, & e. 
See Certi cates. 
— Account of revenues belonging 
to the Colleges of the two 
univerſities. See Rewenues. © 
— Several books relating to the 
| foundation of Cardinal Wol- 
ſey's colleges at Oxford and 
< wich Eat the Chapter 


ouſe. 


| —— Statutes of colleges. See Sta- 


tutes. 

—— See Calendur. 

— Foundations of colleges. See 

Foundations. 

—— Surveys of colleges. See Surveys. 

COMMERCE. 

IL See Treaties, 

N of charitable 

— Their decrees, inquifitions, and 
inrolments of pfbceedings up- 
on appeals from their decrees; 
from the commencement of 


the ſtatute 43 Els. an. 1600, 
to the preſent time —at the 
Petty Bag Office. 


COMMISSIONERS 

—— Appointed to ſurvey and value 

| the ſmall monaſteries, 28 H. 
8. their certificates, 
Surveys. 

COMMISSIONS of 

—— Enquiry, See Memoranda. 


| [F] Gaol 


See 


-» COMMISSIONS of / /.. 

—— Gaol Delivery, See Gaol De- 
| livery. 
— Lunacy and Idiocy. See Lunacy. 
—— Relating to forieited eſtates. 
See Forfeited Eftates. 

— The Peace. See Patent Rolls. 


- 
1 


hs land. | 

COMMON PLEAS. ..._ .- 

—— As to the original of this court. 
See King's-Bench, _ 


| 


Index to the" Records, &c. 
| COMMON PLEAS. 


—— Relating to Ireland. See Ire-| | 


the revolution to the preſent 
time — at the Cuſtos Brevium 
Treaſury in Weſtminſter- 
Hall. | 
— Before the revolution they are 
at the Chapter-Houſe, and 
the pedes finium are there 
; abbreviated in books. 
COMMON RECOVERIES. See 
Common Pleas... 
CONCORDANDI LICENTIA. See 
Fine Rolls. 


. The Rolls of this court from 1 
K. John, an. 1199, to the 


1509 are at the Chapter» 
Houſe. A 3 | | 
— From 15cg to the preſent time 
—at = Treafur of the 

court of Common Pleas. 
— Common Recoveries---entries of 
the King's . money----upon 
fines, judgments and other 


deeds - recognizances, c. 
— filacers rolls, and exigen- 


preſent time---at the Com- 
mon Pleas Treaſury. 


end of the reign of H. 7. an. 


proceedings----inrolment of | 


S ters rolls from 1 H. 6. to the 


CONCORDS. See Common Pleas. 

CONFIRMATION ROLLS con- 
. taining mY 

— Confirmation of charters and 
_ libernes of corporations, re- 


and licences to give in - 


| 1272, to the end of the reign 

of Ed. 4. an. 1483 at the 
Tower. | 

—— From 1 K. 3. an. 1483 to 12 

Ta. 1. an. 1613---at the 

Rolls. & 
Since 12 Ja. 1. they are pro- 
.  miſcuouſly inrolled, with 


— Docquets of the recoveries and 
deeds inrolled are kept by the 

| Clerk of the Warrants. 
—— Alphabelical liſt of judgments, 
kept by the Clerk of the Eſ- 

fojgns,. 112! 

Calendars of the other records 
above mentioned, in the Pro- 


... thonofary's Office. 
All original and ſpecial writs--- 


proclamations-----tranſcripts 


-- concords---feet of fines--- 
writs of entry---ſummons-- 
mittimus===-ſeiſins----venire's 
and the like inquiſitions up- 
on outlawries---elegits 
writs of CEN Toth a- 
r attorneys, and privi- 

ged perſons---writs ad eli- 


* 


on writs of entry —exigents 
---poſtea's, writs of covenant | 


gend' coronator', and other 


others on the Patent Rolls. 


CON TROLM ENT Rolls 


See 
| King's. Bench. | | 
' CONVENTUAL Leaſes; See 


| Leaſes. gt 
Pane See Memorar- 
CORONÆ PLACITA.. See Pla- 


cita. 


CORONATION ROLLS, 


— That of Ed, 2. and claims of 
ſervices to be done. 
at the coronations of R. 2. and 


H. 5.---at the Tower. 
Thoſe of Fa. 1. Cb. 2. Fa. 2. V. 


| —_ 


ligious houſes and colleges, 


main; from 4 Ed. 1. an, 


Hs 


CU: 


and A. Q. Ann. G. i. and C. 


| 2. at the Rolls. 

CORONERS. J.. 

——Irit: to chooſe coroners. Sce 
Common Pleas, 

—— Coroners Rolls, or inquiſitions 

ut the Chapter-Houſ 10 


Writs of the like nature, from | | 


COVENANT. | al. ll 
— Writs of Covenatit." See G "BY; it 
244 mor Pleas. © R | 1 
COUNCIL. | NEMES- 7 ͥͥͥ ls ts, Si 
—— Orders of the f —— Surveys of deaneries. See Sur- E 
Council Chamber... . N = 
| —— Some books of orders---in Lad DECREE | | | 
Oxford's Library. | — _ in Chaneery. See Chan 4 | i 
: COUNTY PALATINE. of Lancaſ- dg. | | "= 
ter. See Dutchy r I — To ſwear offices, t. from 1 
e & COURT ROLLS of - — 9 Ch, 1. an. 1633, to the = 
— Manor: Anery poſſeſſed by] reſent time at the Petty - | { 
the Crown. 8 Office. 
- | -—— Some at the Receipt of the j 
Exchequer. — 2 — Seo Memo- 
41 Chapter-Houſe. | .  randa. 
>. | -— At the Augmentation Office. * | —— Tnrolled, and docquets of deve 
„ —— A the Auditors of the Land inrolled. ges C ben Pleas, 
1 ; Revenue. : . — See Inrolment Office. 
n. — Theſe Rolls are (chiefly from | DIVORCE. 
zn _ ,» the time of H. 7. to C0. 1. | — Matters concerhing the divorce 
he incluſive. of H. 8. from Q Catb.—at 
2 the Chapter Houte. 
CREDENTIALS. | She Anbaſſa- DOCQUETS 2 N 
he 5 | | Recoveries, ee Common 
CROWN;-: 9745 5: | —— Deeds inrolled 1 Pleas. 
0-  —— Grants from the Crown. See A. Docquet Books in * * 
ith Srants. quer. See Plea Kalli. 
. — Manor, poſſeſſod by the crown. Dean 
dee See Court Rulbs. . | — There are two bin of Do- 
—— Debts due to the crown. See | - meſday, containing a general 
ee Memoranda. ſurvey of England, made in 
—— Pleas of the crown. See Pla- | the time of William the Con- 
ar- cita Corona. queror, and are the moſt an- 
——-- Crown lands. See 1.2505 cent books of record in the 
Ja- —— Account of ancient revenues off realm. One volume con- 
the crown in ſeveral counties ey tains the counties 'of Eſſex, a 
before 27 H. 8.—at the Aug Norfolk and Suffolk; the 
5 of mentation Office, 7 other contains the reſt ot the 
8 HOI "Io"? counties of England, exce 
and Co * See Hundred Rolls. f Durham, Cumberland, Welt- 
| — Accounts of the cuſtoms-- at the moreland and — 
5 King's Remembrancer's and | land. 4 — _ was be 
d. Treaſurers Remembrancer's T's { by order of Mill am the 
8 Office. nqueror, in the year 1080, 
— > ore 6 | and finiſhed in 1086. It 
Sce e 4 mentions how much arable 
—— See Pipe Roll.. VB p 4 
k —— Afidavits of goods for which land, paſture; 3 = — 
oy . cultoms have been paid. See wood every man had: what 
| nm was the extent and value of 
CO- | (E 2] them 


. ———— —— 
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DOMESDAY-BOOK. 
them in the time of Edward 
| the Conſeſſor, and at the time 

of making the ſurvey. Alſo 
what mills and fiſheries, and 
in ſome counties the number 
of freemen, ſocmen, - villains, 
borders, ſervants, young cat- 
tle, ſheep, hogs, horſes, c. 
in every town and manor, 
and to whom they 4 
—at the Receipt of the Ex- 

6 chequer. 

— An Abridgement of Domeſday, 
—at the King's Remembran- 
cer's Office, n+ 

DUTCHY COURT of Lancaſter, 

— B., anſwers, books of orders, 
decrees, and other progeed- 
ings in this court, from the 
reign of Ed. 4. to the preſent 

_ 'time---in the Office of the 
Clerk of the Council of the 
- Tſajd Dutchy, in Gray's-Inn. 

DUTCHY COURT of Lancaſ- 

ter. 

Mini ſtens Accounts, ſurveys of 

honours within the ſaid dut- 
chy, leaſes, charters, patents, 
Ac. of the ſaid court, from 
25 Ed. 3. an, 1350, (at which 
tune the Dutchy and County 
Palatine were erected) and 
' regiſter of grants from 50 H. 
3. an. 1265, (when that King 
granted the Earldom of Lan- 
caſter to his ſon Edmund, 
down to the preſent time--- 

. at the office of the Clerk of 
the Council of the ſaid Dut- 

chy Court, in Gray's-Inn. 


E. 


Eoammsrica. perſons and 
benefices, See Benefices, 

ELEGITS. See Common Pleas. 

ENQUIRY, -- 

—— Writs of: See Common Pleas. 

— Commiſfions of. See Memo- 


Luder la the Necurdi, Se. 


ENTRY. 


—  H#rits of Entry, and trauſosi | 
on Writs of Larry. See >> 
mon Pleas. FF 

EQUITY, 


— Proceedings in the Court of 
Exchequer. See Exchequer, 


— og | 

— Writs ror. See King's- 

Bench. * | * 

ESCHEATORS BUNDLES, 

—— Are the inquiſitions certified 
into the Exchequer, upon the 


officers found by the eſchea- 

tors of lands held ofthe King, 
after the death of his te- 
nants. j 


—— Calendar of eſcheators bundles, 
in the reign of H. 3. Ed 1, 
2, 3. R. 2. H. 4,5. and Ed. 
4.— at the Tower. 
dee Inquifitions poſt mortem. 
ESCUAGES. See Red. Baal. 
ESSAY ROLL. See Mint. 
ESTATES forfeited. See Forfeited. 
EXAMINATIONS 8 
— Of Ake the rebel, and others, 
concerning the inſurrections 
in Lincolnſhire and York- 
ſhire, an. 15 36--at the Chap- 
ter Houſe. 
EXC JER. | . * 
—— Bills, anſwers, decrees and 
other equity. proceedings in 
the court of Exchequer, from 
1 Eliz. an. 1551, to the pre- 
ſent time at the King's Re. 
. membrancer's Office. 
Flea. Rolls. See Plea. 
— Noll,. called memerandsa. 
ä Memoranda. 
EXC HEUER 
— Rell; called Originalia. 8 
Originalia. 5 
—— Rolls of proceeding relatin 


to ecclefiaſtical perſons and 
benefices. See Fasten. 
Pipe Rolls, See Pipe. 2 
—— See Plea Rolls. 
EXECUTION, 
—  IH/rits of execution. See Kine 
Bench. — - 


11 


. 


See 


Cine 


See Accounts. 
FEE-FARM. See Rents and Grants, 
— Book of ancie 
— A Book © nt 
charters and fees, = = 
— A Book of fees paid — 
at Berwick and — 
Edinburgh, 32 Office 
Ed. 3. an. 1357. N 
— See nights Fees. 
—— See King's Fees. 


Haber to the Records, Sc. 


— ROLLS, See Com- 


EXTEN T. See Statute Staple. 
EXTRACTS of patents and grants 


from the crown, See Or:gi-| 


nalia. 


F. 


Facutties 
—— Clerk of the faculties, his ac- 
counts. See Accounts. 


FAIRS, free warren, c. See Ca- 
lendar 


FARMERS, and collectors of cuſ- 
toms, ſubſidies and impoſts. 


FENS. 


Inquifitions about * Fens in 
Nottingham and Darby, in a 
bag with the Placita de Quo 
. temp. Ed. 3.— at 
— 0 of the Exche- 


PEODARIES. See Wards 

FIATS. See King's Benth. | 

FILACERS ROLLS. See 8 
Pleas. 


FILES. Records fo called. See 


King s-bench. 


a N 
FINE ROLLS. | | 


— Where any money was paid to 

the Kitiy for licence to alien 

lands, 'and fines pro Licentia 
Concord, &c. 

— From 6 K hn, an. 1204, to 
the end of the of Ed. 4. 
an. 148 3---at the Tower. 

— From 1483 to 15 Ch, 1. an. 
1639---at the Rolls, 


þ 


. lk 


FINES. | m0 
— From the latter end of the 
reign of H. 2. an. 1180, to 
the Revolution, an. 1688,--- 
at the Receipt. of the Exche- , 


uer. 


| —— From 1688 to the preſent time 


---at the Cuſtos Breviums's 
Office. * 

— Entries ing's money upon 
fines See -1 bv — 

—— Feet of fines, or pedes finium--= 
at the Chapter Houſe. 

——— See Common Pleas. 


FIRST FRUTTS. | | 
— The court of Firſt Fruits and 
Tenths was erected by ſtatute 
"+. *%; =p 
counts of the receiver of the 
| Firſt Fruits. See Accounts. 
FL ANDERS : | 
Treaties and tranſiibns with 
Flanders, from 8 H. 2. an. 
1161, to 10 H 4. an. 1408 
---at the Chapter Houſe. 
FOREIGN ACCOUNTS. 
— Rolls of foreign accounts, con- 
taining ſubfidies aids, S. 
Thoſe few that are before the 
Revolution, 'a#/. 1688, are 
at the Court of Exchequer | 
— From 1688 to the 1 hipa time 
---at the Pipe O 


— 


FOREIGN ROLLS. See Treaty 
Rolls, 

FORESTS. | 

— Placita Fereſte, Neude | 

ons and other proceedings 

relating to the foreſts, from 

10 K. Job, n 1208, to " 

end oF the reign of Ea. 3 4 

1 377---are at the Receipt of 

the Exchequer ; except ſome 

perambulations of foreſts, in 

the 7 and 29 Ed. 1. which are 

---at the Tower. 

— Since the time of Ed. 3. 


proceedings before the Jt: 
wes tices in Eyre, ſeen not to 
E 31 i have 
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FORESTS. 

5 have been regularly tranſ- 
mitted into the Treaſuries of 
the Exchequer, which is the 
reaſon, probably, that we 

have no more remains of fo- 

reſt proceedings ſince that 
time, but theſe following, 
VIZ, | 

— A Book of proceedings beſore 

the Lieutenants of the Chief 

_ Juſtice in Eyre, of the foreſts 
on the North of Trent, in 
the zo and 31 H. 8.—at 
the Receipt of the Exche- 
quer. 


— Foreſt claims and proceedings |: 


in the Swainimote Court, in 
10 and 11 Ch. 1. See Swai⸗ 
ni mote. | 

— A Bundle of perambulations, 
17 Ch, 1. an. i641. and writs, 
for electing Verderors, from 
9 Ch. 1. an. 1633, to the pre- 
ſent time — at the Petty 
Bag Office. 


— Claims, perambulations, and 


other proceedings before Au- | 


bre de Vere, Chief Juſtice in 
Eyre of the Foreſts on this 
ſide Trent, in the New Foreſt 
in Hampſhire, and Waltham 
Foreſt in Eſſex, in the reign 
of Ch. 2.,—at the Receipt of 
the Exchequer. ' ne 

FORFEITED ESTATES. 

—— Special commiſſions, inquiſit- 
ons apd traverſes, relating to 
forſeited eſtate a few in 
the reign of Ja. 1. and from 
13 Ch. 1. an. 1637, to the 


| 2 me,. at the Petty | 
a 


g Office. 


—— Rolls, of forfeited eſtates given | 


away by new grants ſrom the 


crown—beginning 15 Ed. 2. 


an. 1321.— at the Tower. 
— Surveys, Cc. of forfeited eſ- 


* tatesinthereign of Q. Elia. 


—at the King's Remembran- 


cer's Office in the Temple. 


Index to the Records, Se. 
' FORFEITED ESTATES. - 


—— Some accounts, ſurveys, &c. 
temp, H. 8.—at the Chapter 
Houſe. | | 

FORFEITURES on penal laws. See 

| Memoranda. ' © 

FOUNDATIONS of 

—— Abbies, priories, colleges 
ſchools, &; with lands and 
privileges granted to them 

at the Tower. 

—— Weſftminfler Chapel. See Weſt- 
minſler. | 

— Magdalen College at Oxford 
at the Chapter Houſe. 

FRANCE. | 

Treaties and tranſactions with 

France, from 38 H. 3. an. 
1254, to 10 Fa. 1. an. 1612 

x —at the Chapter Houſe. 

FRANCHISES and liberties. See 
Duo Warranto A Memoranda. 

FRENCH ROLLS. 

—— One Roll of treaties in thereign 
of R. 1. and K. Fohn——at 
the: Chapter Houle. 

— From 1 Ed. 2. an. 1307, to the 
end of Ed. 4. an. 1483—--at 
the Tower. | 


G. 


Gextrat, PARDONS. gee f 
tent Rolls. 
GERMANY. | | 
Treaties and tranſactions with 
Germany, from 6 Ed. 1, an. 
1278, to 25 Elix. an. 1582— 
at the Chapter-Houſe. 
GAOL DELIVERIES, + 
From the beginning of the reign 
of Ed. 1. an. 1272, to the 
end of the reign of H. 6. an. 
1460, and ſome few in the 
reign of Ed. 4.-—at the 
Chapter-Houſe. 
—— Cemmiſſions of gaol delivery--» 
on the. back of the Patent 
Rolls, | ; 


#b 


GRANTS. 


—— Books of inrolment of grants in 
fee or for term of years, from 
the crown, from the latter 
end of the reign of H. 8. to 
the preſent time 
Auditors of the Land Reve- 


nue's Office. 
— Extradts of grants. See Ori- 
| ginalia. 
— Of the Dutchy Court. See 
utchy Court. 


— Ii Fee Farm, 


— Of Charters 


and liber- 
tes: See Patent Rolls. 
—— Offices, 
Wardſhips, 
See 


Confirmation of grants. 
Confir mat. on Rel, 

— Of Forfeited eſtates. See For- 
eited Eflates.  * 

— To bes, monaſteries, Oc. 
in the Charter Rolls at 
the Tower. 

— See Memorand i. 


GREAT ROLL. See Pipe Roll. 
GREAT SEAL. See Patents and 
| Memoranda. 
H. 
Hazras CORPUS. See King's 
Bench, 
HANAPIER. 


—— Clerk of the  Hanapier, his 

accounts. See Accounts, 

HEIRS. | 

—— Book of heirs, .containing the 
names of perſons who had 
offices found in the time of 
H. 3, declaring who were 

| their heirs, and their age; 

and ſometimes mentioning 
their wives, with the coun- 
ties wherein they had any 
lands—at the Tower. 

—— Books of the ſame nature in 
the reigns of Ed. 1. Ed. 2 Ed. 
3. R. 2. H. 4. and H. 5.—at 
the Tower. 
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HOLLAND. | N 
Treaties and tranſactions with 
Holland and the United Pro- 
vinces. 5 
— From 19 H. 6. an. 1440, to 22, 
Fa. 1. an. 1624 at the Chap. 
ter Houle, | 
HOMAGE done by the Scotch No- 
dility to Ed. 1. at the Tower. 
HOSPITALS. 4 
Surveys of Hoſpitals. 
Surveys. 1 95 
HOUSES. 
— — Duty on Houſes. See Tax. 
HUNDRED ROLLS, being regiſters 
of the tenures, cuſtoms, c. 
of hundreds, made about 7 
Ed. 1. at the tower. 
HUSTINGS. . 


See 


— R-cords of the court of Huſt- 


ings—at the Chamber of 


London. 
91 


Rees See Lunacy. 

JEWELS. | 

| Indentures and inventories of 
jewels ſome—ar the Chapter- 
Houſe, ſome=-in Lord Ox- 
ford's Library. 


JEWS. | 
—— Several records relating to the 
© Jews——atthe Tower. 
IMPOSTS. 

Accounts of collectors of Im- 

h ſts. See Accounts. 

INDENTURES of 

— The Mint. See Mint. 

— The Jewel Houſe and ward- 

robe, ſome——at the Chap- 
ter-Houſe, and ſome ——at 

Lord Oxford's Library. 

INDEXES to | 

— The Records of *King's-Bench 
and Common Pleas at the 
Chapter-Houſe. 

— The Aſiæe and Quo Warranto 
Rolls——at the Chapter- 
Houſe. | 

INCIDENTS. See Ning's-Bencb. 

To. INFOR- 


' INFORMATIONS in the King's- 


Bench. See King's-Bench. 
———» On Seizures, See Memoranda. 
— Perſonal informations for for- 
feitures on the Penal Laws. 
See Memoranda, 


INQUISITIONS. 

| "Ad Quod Dampnum, from 1 Ed. 
2. an. 1307, to the end of 
the reign of H. 5. an. 1422, 
| at the Tower. 

—— (From 1 R. 3. an. 1483, to the 


an. 1702——at the Rolls. 


time at the Petty Bag. 


lating' to forfeited eſtates. 
See 1 Eftates. 
— Of Land: eſcheated. See Te/ſ- 
ta de Newil. | 
— Commiſſioners of charitable uſes. 


See Commi ſſioners, &c. 


| INQUISITIONS of 
Luna and Idiocy, See Luna- 


— Coroners. See Coroners. 


— Hout the Fens. See Fens. 
— Upon outlawries. See Common 


Pleas. 


an. 1216, to the end of 
the reign of R, 3. an. 
1485, —at the ower. 


1644— at the Rolls; 
except ſome bundles from 

1 Elis. an. 1589, to the 
3 HJaid 20 Ch. 1. which are 


a | 


at the Petty-Bag Office, 


Authentic tranſcripts, or du- 
r of the inquiſitions 
oſt Mortem, ſince the 
erecting of the court of 
Wards, an. 32. H. 8. an. 
1540, are among the re- 
cords of that court=——at 
the Chapter-Houſe. 
— See Calendar and Eſcheators 
Bundles, © n 
— gee Wards and Liveries, 


end of the reign of Will. 3.] 


| [From 1702, to the preſent 


Poſt Mortem, from 1 H. 3. 


From 1485, to 20 Ch. 1. an. | 


A 
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INROLMENT of | „ 

— Grants from the Crown. See 
Grants. | 

— Deeds, See Common Pleas. 

— Patents, with Privy-ſeal Bills 

V for the ſame, from 1 Q. An. 

| to the preſent time, at the 

Petty-Bag Office. | 

— The Tointure of Katherine _ 
Dowager —at the auditor 
of the Land Revenue. 

— The Inrolment Office in Chan- 

| cery was conſtituted by let- 
ters patent 16 Elis. an. 157 3, 
for the inrolment of recog- 
nizances, deeds, fc. in Chan- 
cery, and there are books 
kept of all the inrolments 
made in it ſince its firſt inſti» 

tution, x 

INSTITUTIONS. 

w— Certificates of inſtitutions, from 
2 an. 15094, to the pre- 
ent time--at the Firſt Fruits 

| Office. "hy 

INTERROGATORIES, in King's- 
Bench. See King's-Bench. _ 

INVENTORIES of the goods, plate, 

| jewels, Cc. of Sir William 
Stanly, the Biſhop of Ely, 
Earl of Oxford, Cardinal 
Wolſey, Thomas Cromwell, 
Lord Monteagle, and Lady 
Hungerford, 1n the reigns of 

H. 7. and H. 8,-—at the, 
Chapter- Houſe, 

IRELAND. 

— Charters, commiſſions, c. re- 
lating to Ireland, from the 
reign of H. 3,——at the 

Tower. 
—— Paper: relating to the affairs of 
| Ireland, in a preſs——at the 
King's Remembrancer's Of- 
Os | * 
— Come, tempore H. 8,——at the 
Chapter-Houſe. 

ITALY. 4 

— Treaties and tranſaQions, with 

| Italy, 3 


ITALY. 


ITALY. SED, 
—— From 26 Ed. 3. an. 1351, to 


Chapter- Houſe.  -. 
ITERROLLS, or Rolls, of procee- 

dings before the Juſtices Iti- 

nerant——at the Receipt of 

the Exchequer, 
JUDGMENTS. 


On ſcire facia's, and on deela- 


rations for and againſt officers 
of the court of Chancery. 
See Chancery. | | 


— On Franchiſes and liberties. 
See Quo Warrants. 


— Alphabetical liſt of judgments. | 


See Common Pleas. 


—— Docquet book to judgments in | 


See Pleas. 
See King's- 


the Exchequer, 
JUDICIAL WRITS, 
Bench. : 


K. 
K ns aT ARMS, their viſitati- 


ons. See Vifitations. 
KING's-BENCH. 


— The Judicature of the King's 


Court or Curia Regis, began 
to be divided, and Common 
Pleas reſerved to a court then 
newly ereQed, called the 
Bank, in the reign of R. 1. 
or King John, which diviſion 
of the —— completed 
in the reign of H. 3. By de- 
grees the phraſe c 

was diſuſed, and the procee- 


dings in that court (now call-] 


ed the "King's-Bench) were 
ſaid to be Coram Rege, or Co- 
ram Domind Rege, and the 

roceedings in the Common- 


Pleas were ſaid to be in Ban- 
KING's FEES. See Tea de Newil, 


co. 

— Rolls of the court of King's- 
Bench, from 6 R. 1. an. 1195, 
to the end of the reign of H 
5. an. 1422 — at the Chap- 

ter-Houſe. 

— Indexes to ditto— at the 

Chapter-Houſe. 


| Tridex to the Records, Oc. 


- 


uria Regis | 


beam 


|KING's BENCH. PLS. 
—— Rolls froin 1422 to the preſent 
> wy 8. an. 1529 — at the | 


time——at the King's Bench 

Treaſury. 

— Records of attainders, in the 
Baga de Secreti.— in the 
King's-Bench Treaſury. 
(Other proceedings in this 

court, ſuch as memoran- 
dums of all cauſes and 
proſecutions commenced 
each term in the Bag 
| Rolls. 

Docquets of the proceedings 
in each cauſe every term, 
from the appearance to 

| . judgment, pardons, Oc. 

-in the Controlment 

a 

Writs original and judicial 


--- inditments--—appeals 


error - mandamuss 
habeas corpus ſeire ſa- 
cias---noQanters, c. 
' writs. of execution for 
treaſon, Wc, —capias's 
9c, ——evaries, &c,--- 
returns of reſeues, and to 
writs of mandamus— in 
the Special Writ Rolls. 
Records called Files; ſome 
for the ſeveral writs a- 
bove-mentioned—-for re- 
| cognizance articles of 
the peace, Wc, fats 
king's proceſs----interro- 
— and depoſitions 
fore 


A. 
a” way 


1688 —at the King's- 


1688 ——to the preſent 
time — at tbe Crown 
8 Office. 


KING's . 

— Entries of King's money u 

| fines. See Common Plots, ay 
KING's PROCESS. See King's- 
Bench. 


KNIGUHT's 


informations rits of 
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—— Book of Knights? 
fees in the time 


of K. Ed. 1. , At theKing's| 


— 4other book of Remem- 
the like nature. brancer's 

—— Book of Krights! Office. 
fees and ſubſi- 
dies, 7emp. H. 6. 

— 4 Book of all Knights fees 

QA at the Treaſurer's Re- 

membrancer's Office. 


L 


13 See Dutchy Court. 
LANDS. | 


—— Which came to the Crown by | 


attainders, purchaſe, diſſolu- 
tion, of religious houſes, &c. 
See Minifler's Accounts. 


— Abby lands, 


— Crown lands, : 
— Of Perſons Goo Leaſes. 
outlawed he 


—— Held in grand or petty ſerjean- | | 


ty. See Teſla de Nevil. 
— Deeds of ale, giſt, purchaſe 
and exchange of lands, made 
in former 11mes, beginning in 
Ed. 1i.— at the Chapter- 
Houſe. | 


— Evidences relating to Hugh de | 


Spencer's lands, and ſeveral 
others----at the Chapter- 
Houſe. 

— See Accounts, Surveys, Rent- 
al. ; ; 


LAND TAX. See Tax. 
LAWS and ADJUDICATIONS of 


Sewers. See Sewers, 
LEAGUES. See Treaties. 
LEASES of 
—— Crown lands, and of lands of 

perſons outlawed, in the 

reigns of H. 8. Ed. 6. Ph. and 

M. Eliz. and a few in, Ja. 1. 

---at the Augmentation Oi- 

fice, | 
— From the beginning of Fa. 1. 

an. 1603, to the preſent time 


LEASES of © . 
Dat the Leaſe Office in 
Gray's-Inn. Ee L 

—— That paſs the Great Seal. See 

Patent Ralls. . 

— Conventual leaſes, before the 
diſſolution of the convents, in 
the reign of H. 8---at the 

| Augmentation Office. 

—— By the Crown of Abby lands, 
aſter the diſſolution at the 
Augmentation Office. 

— Particulars for leaſes in the 
time of H. 8. Q Eliz. and 
Ja. 1.—at the Augmentati- 
on Office. | 

| Dutchy Court of Lancaſter. 
See Dutchy Court. 

— Of Mines. See Mines. 

— LEIDGER BOOKS of 

— Religious houſes. See Religious 
houſes. 

See Chartularies. 

LETTERS and CYPHERS of 

— Publick Miniſters) 

and Ambaſla- 

dors to H. 8. 
Cardinal Wol- Temp. I 8. 
ſey, and .. at the 


Cromwell, fc. [ Chapter- 

From Cardinal | Houſe. 
Poole, to H. 8. | 
and to the Coun- 


ci]. j | 
— Foreign King's, Princes and 
Cardinals-—at the Tower. 

—— Several---at the Paper Office 
in Whitehall, and Green 
Cloth. | 

—— Letters of our Princes, and 
their Miniſters---in Lord Ox- 
ford's Library. 

— Volumes of letters, to and from 
H 8. Cardinal Wolſey, Lord 
Burleigh, &c.---in the Bi- 
ſhop of Ely's Library. 

LETTERS of our King's, —— 
&c.----in the Cotton Library. 

LET TERS PATENT, | 

—— Several---at the Augmentation 


Office, and Chapter-Houſe, 
„ 
LET- 


See Patents. 5 — 
LEVARIES. See King's-Bench. 
LIBERATE ROLLS. 

— Are Rolls of writs directing the 
payment of penſions, or ſums 
of money out of the Exche- 
quer, or to a ſheriff to deli- 
ver poſſeſſion of lands or 
goods extended. 


— From 2 King John, an. 1200, | 


to the end of Ed. 4, an. 1483 
---at the Tower. 


LIBERTIES and Franchiſes, 1 


Quo Warranto, 

——— 
Calendar, 
Patent Rolls. 

LICENCES of 

wm Alienation, _ 0 


See Patent 
— All ſorts that paſs 
the Great Seal, J Rolb. 


— Mortmain. See Mrt main. 


LICENTIA CONCORDANDI. See 


Fine Rolls. N 
LIVERIES. | 
—— Court of wards and liveries. 

See Wards and Liveries. 
— Special liveries. See Patent 

Rolls and Wards. 

LUNACY. y 
—— Commiſfons and inquiſitions of 
lunacy and idiocy, from the 

laſt year of Ch. 1. an. 1648, 

to the preſent time at the 

Petty-Bag Office. 


M. | 
MONA CHARTA. 


—— Two originals of the Magna 
Charta, granted by King ſohn 


in the 17th year of his reign, | 


an. 1216---in the Cottonlan 
Library. 


—— There is another original, very | 
fair---in the Library of the | 


Cathedral at Durham. 
MANDAMUS. See King's-Berch. 


MANORS formerly poſſeſſed by the | 
| See Court Roll, Sur- | 


Cron. 


Bader to the "Records, Qs. 
| LETTERS PATENT. 


N 


En 


b 


MARSHALSEA, N 26058 
—— Records relating to Marſhalſea 
buſineſs, at the Paper Of- 
tice. 

MEMBERS i Certifi- 
cates of their qualifications, 

See Parliament. 0 
MEMORANDA. | 8 
CRells of the court of Exche- 

quer, called Memoranda, 
containing writs of ſcire 
facias, for recovering debts 
due to the Crown---extents 
---commiſſions of enquiry-- 
informations on ſeizures 
| made in the ſeveral ports 
of England —perſonal in- 
formations for forſeitures 
on the penal Jaws,---tran- 
ſcripts of outlawries, and 
the ſeveral proceedings on 
all theſe writs---recogni- 
zances- profers (being mo- 
ney paid by the ſneriffs 
half yearly) ſeveral 
grants and patents under 
the great and privy ſeal— 
warrants and conſtitutions 
under the ſign manual 
| ſeveral deeds and convey- 
ances made by private per- 
ſons-—affidavits of goods 
| for which cuſtoms have 
been paid | 


* the beginning of the 


reign of H. 3. an. 1216, 
to the preſent time at the 
King's Remembrancer'sOſ- 
— fice. And 

Calendars of the above me- 
moranda, in books called 
Books de Agendis, from the 

C reign of Ed. 1. * 
C Rolls called Memoranda, con- 
taining pleadings and pro- 
ceedings relating totenures, 
franchiſes, privileges, &c. 
From the beginning to the 
; reign of H. 3. an. 1216, to 
| the preſent time —-at the 
Treaſurer's Remembran- 


Ne 


veys, Calendar, 


, cer's Office, 


Ixxvi 


 MEMORANDA _.. 

— Of Cauſes and proſecutions in 
the King's Bench. See King's 

p Bench. 

MEMORIALS with foreign Princes, 
Fc.---at the Paper Office. 

+ MINES, 

—— A Laſe made by R. 2. of his 
mines of gold and filver in 
Glouceſterſhire and Somer- 
ſetſhire for ſeven years---2t 
the Chapter-Houſe. 

— Pundles of letters relating to 
the mines in England, with 
inſtructions and contracts, 


temp. H. 8.---at the Chap- | 


ter Houfe. 
MINISTERS ACCOUNTS. 


Rolli of miniſters accounts, 
containing accounts of 
-Jands or 2 — which 


came to the Crown by at- 


and the like. a 
Before the reign of H. 8.--- 
at the Augmentation Of- 


_ 
| fice. 

From H. 8. to Ch. 1. inclu- 
t five, there are ſome at the 
| Augmentation Office, and 

fome---in rooms over o- 
|. adjoining to the Exchequer, 
in cuſtody of the Auditors 
: of the Land Revenue. 

—— In the Dutchy Court of Lan- 
caſter, See Dutchy Court. 


MINISTERS and Ambaſſadors let- 
ters. See Letters. 

MINT. 

— An Eſſay Roll in the reign of 
Ed. 1. and indentures be- 


. tween the Kings of England, | 


and maſters and workers of 
the mint, in the reigns of Ed. 
H 6. Ed. 4 $.j/H. 7. 
8. Ed. 6. Q M. and Q. 
El. and Ch. 1. _ other 
rs relating to the Mint 

- — Cha — 

— dee Pipe R 


Index to the Records, Cc. 


tainder, purchaſe, diſſolu- 
tion of religious houſes, 


MINT. 
—— State of the 
reigns— at Lord Oxiord's 
brary. | | 
— Accounts of wardens of the 
| Mint. See Accounts. 
MINUTE BOOK of the court of 
Exchequer. See Plea Rolls. 
MITTIMUS. See Common Pleas. 


MONASTERIES. 

—— Surrenders of ſeveral monaſte- 
ries to Cardinal Wolſey---at 
the Chapter-Houſe. 

—— S$urrenders of religious houſes 
to H_ 8 ---at the Augmenta- 
tion Office. 

— Report; of viſitors of monaſte- 

ries and religious houſes, 
tem). H. 8.---in the Chapter 
Houfe. | | 

— Letters to Lord Cromwell, 
temp. H. 8. relating the ſtate 
of the monaſteries and diſor- 
ders of the monks, E&fc.---at 
the Chapter-Houſe. 

—— 'Two bags of ſurveys of diſſolv- 
ed monaſteries—at the Re- 

ceipt of the Exchequer. 

— A Book concerning the? 
monaſtery of St. Aguſ- 
tiness in Kent, the 
lands and charters 
thereof, 

— Book concerning the 
monaſtery of Godf- | 

to, in com. Oxon. 

—— Book concerning the 
monaſtery of Malmſ- 


Mint in ſeveral. 
1 


22 eur: nN 5,Jury 21 V 


bury. 
— Bok concerning the 
monaſtery of New- 


Place, in Sherwood, 
their charters, monu- 
ments, and pleas, and 
land purchaſed, 

Book of the Rolls in the | 
Tower, concerning | 
the monaſteries of 
Wynchcombe and | 

; Hales, and ng | 


nors belonging to 
them, | 


MONAS- 


Index to the Records, Ege. 
| NOBILITY. 


MONASTERIES. * 
— Several — of . 
8 the Cotton Li- 
ä ra 
— — and leidger books 
. of St. Alban's, Bromholm, 
Kington, Langley, &c.---in 


the Biſhop of Fly Library. 


— See Abbies---Priaries---Relipi- | 
ous Houfes---Conventual Leaſes 


Surveys. 
— Surveys of monaſteries----at 


Augmentation Office, and at | 


the Firſt Fruits Office. 

— Ceriificates of commiſſioners 
| appointed to ſurvey the ſmall |. 
monaſteries, an. 28 H. 8. 
See Surveys. 


MORTMAIN. | 

— ARollof lands given in mort- 
main in London, from the 
7th to Fe Ed. 1.---at the Re- 

| ceipt of the Exchequer. 

—— Licences to give in mortmain. 
See Confirmation Roll. 

— ee of mortmain, 20 H. 8. 
to Cardinal Wolſey, for ap- 
Fi eons divers lands to 

is college at Ipſwich at 

the Chapter-Houſe. 


MUS TERS in H Stb's time---at the 
Chapter-Houſe. 


N. 


NavakRE | 
—— Treaties and tranſaQions with 
Nawarre; from 1 R. 2. an. 
1378, to 4 H. 8. an. 1512--- 
at the enen 8 


' NAVY, 
urers of, 
—— 


NOBILITY. 

—— Patents of creation of Noble- 
men at the Tower. 

— Tbeir honours and deſcents--- 

: at the Herald's Office, and 

— Sereral=-in Lord Oxford's Li- 


* 


; See ** 


VEYS. 
| —— Bonds for due execution of of= - 


1 


— Homage done by * Scotch 


— to wt 1. See Ho- 
mage. 

NO TAN T ERS. See * = 
Bench. 


NOMINA VILLARUM. | 
— A Book ſo called, containing 
the ſheriffs returns of the 
names of all the villa es, and 
the poſſeſſors 5 in eve- 
county, 2. an. 131g 

3 the n 5 
membrancer's Office. 

NORMAN ROLLS. Ex Jn, H, 

—— In the reigns © 4 
and H. 5. — at the Tower. 


5. 


. 
—— The court of Chancery, judg- 
ments and declarations for 
and againſt chem. See Chan- 


cery. 


— Great Officers accounts. See 
Accounts, | 

OFFI CES. 

— Grants of offices. See Patent 
Rolls. 


— Surveys of eccleſiaſtical offices 
and. promotions, See Sur- 


fices. See Bonds, 

ORDERS. ; 

—— By Lord Stewards. See Stew- 
ards. 

— Of the court of Exc 
See Plea Rolls. 

ORDNANCE. A. 

— Accounts of the office of ord- 
nance. See Accounts. | 

ORDINANCES of parliament. See 
Parliament. . 

ORIGINAL WRITS. See King's- 
Bench and Common Pleas. 

ORIGINALIA. 

—— Rolls of the court of Rxche. 
quer. called Originalia, con- 
taining extracts To __ 


uer. 


bexviii 


ORIGINALIA. 

inf grants the Crown. From 
about the beginning of the 
reign of H. 3. an. 1216, to 
the pon time at the 
Treaſurer's Remembrancer's 

| Office. h 
OUTLAWED PERSONS. 
—— Leaſes of their lands. See 


Leaſes. | 


OUTLAWRIES. See Common Pleas 
and Memoranda. 


2 


Paznoxs. See King's-Bench. © 
— Of Ahenation, See Pa- 
— General and ſpecial, \ tent Rolls. 
PARLIAMENT. ROLLS. 

In the reign of Ed. 1. begin- 

ning the 18th year of his 

reign, an. 1289, and a book 

of the ſaid rolls abbrevi- 
ated-=-at the Receipt of 
the Exchequer. 

| From*s Ed. 2. an. 1311, to 

the end of the _—_ of Ed. 

+4 1483---at the Tower. 

From 1483, to the preſent 
time---at the Rolls. 

One Roll 7 H. 5. an. 1419, 
and a@ of reſumption, 20 
H. 6. an. 1450---at the 
Receipt of the Exche- 
quer. | 

Copies of the rolls of parlia- 
ment from Ed. 1. to the 


—3— 


end of the reign of H. 7 
| in the Earl of Suſſex's Li- 
* brary. 
'f Writs of ſummons and re- 
turns of parliament. 
Theſe writs, and the writs 
| for Knights and burgeſſes 
wages, are for the moſt] 
| part on the back of the 
1 Cloſe Rolls, and ſome- 
times, tho? rarely, on the 
back of the Patent Rolls. 
From 49 H. 3. an. 1264, to 
17 Ed. 4. an. 1477---at the | 


n 


4 


—— — — 
* 


; L Tower. 


Index io the Recards, Sci 
| PARLIAMENT ROLLS. 


From 33 H. 8. an. 1 1, to 

16 > 4 

h Rolls. 
js. the Reſtoration to 7 


. 
Petty-Bag. | 
From 1721, to the preſent 
time---in cuſtody of the 
Clerk of the Crown in 
Chancery. 
Petitions in parliament. -— 
In the reigns of Ed. 3. R 2. 
H. 4, 5, 6. and Ed. 4.---at 
the Tower. 
— Certificates of the qualifications 
of members of parliament. 
—— In the reigns of Q Anne, G. 1. 
and G. 2.---at the Petty-Bag 
and Crown Office. : 
—— Ads; ordinances, and Journals 
of parliament---in the cuſto- 
dy of the Clerks, 
Calendar or Collection out of 
all the Parliament. Rolls of 
attainders, reſtitutions and 
reſumptions, from 29 H. 3. 
an. 1245, to the end of his 
reign, an. 1272----at the 
ower, 


PARSONAGES. 


——-/ Surveys of ' parſonages. See 


Surveys. 

PATENT ROLLS. 

— On theſe are inrolled all grants 
in ſee- farm All leaſes that 
paſs the great ſeal Grants 
of charters and liberties— 
Grants of oſſices Licences 
and pardons of alienat ion 

Preſentation (ſormerly, but 


Grants of wardſhips---Speci- 
al and general pardons---Li- 


cences of all ſorts that paſs 


the great ſeal, - On the back 
of theſe Rolls are commiſſions 
of the ce---Commiſſions 
of ſewers, Cc. And all 


commiſſions and proclamati- 


ons that paſs the great ſeal. 


From 


1. an. 1640---at the 


- an. 1721---at the 


not of late) ſpecial liveries--- ' 


Are the ſurveyings, or walk- 


PATENT ROLLS. 


—— From 3 K. John, an. 1201, to| 


the end of the reign of Ed. 

4. an. 1483.---at the Tower. 

— From 1483, to the end of ill. 
3. an. 1702-—at the Rolls. 

From 1702, to the preſent 

time---at the Petty-Bag Ol- 


* 


: fice, | 

—— One Roll 7 K. Joon, 
an. 1206, 22 

—— One Roll, from 1 Ed. 5 
2. an. 1307, to 147 2 
Ed. dk L442 | 3 4 

— Rolls of 22, 23, and | 5 . 

| 24 H. 6. | 7% 


Extracts out of the Patent 


Rolls of matters relating to 
Wales. See Welch Rolls. 


PATENTS and Grants from the | 


Crown. 


 ——— Extras of them in the Rolls 


called Originalia. See Origi- 
nalia, © 

Some in the Memoranda Rolls. 
See Memoranda. | 


— Some at the Augmentation 
Office. 


—— Some at the Chapter-Houſe. 


| —— Of the Dutchy Court of Lan- 


caſter, See Dutchy Court. 
-—— Of Creation of Noblemen--at 


| Indre to the Recrds, Ge. 


ficers, to ſet down and pre- 
ſerve the metes and bounds 
thereof. See Forefts. 


Parliament. 
PHILAZ ERS ROLLS. 
cers Rolls. | 
PIPE ROLLS, | WP 
—— Are Rolls of the Exchequer, 
otherwiſe called the Great 


Acrounts of the Revenue. 
— One Roll of 5 K. Stephen, an. 
1130, (as is ſuppoſed) and 
from 1 H. 2. an. 1154, to the 
revolution, an. 1688, at the 
Court of Exchequer. 
— From 1688, to the preſent 
time at the Pipe Office in 
Gray's-Inn. | | 
—— One Pipe Roll 3 K. John, an. 
 1201,---at the Receipt of the 
Exche quer. 
— Rotuli compotorum, contain 
ing accounts of the iſſues of 
the great Offices, of the 
Wardrobe, Cuſtoms, Butler- 
age of England, Mint, &c.--- 
at the Pipe Office. 
— See Foreign Accounts. 
| PLACITA CORONZ. 
' —— From 15 H. z. an. 1232, to 


* 


the Tower. | the end of Ed. 3: an. 1 377.— 
— See Inrolment of Patent. at the Chapter-Houſe. | 
PATRONAGES. Certificates, | — Forefie. See Foreſt. 
PEACE. | — De Que Warranio, See Qu 
— Articles of the peace, See V arranto. | 

King .- Bench. ' PLEADINGS 


5 Commiſſions of the peace. See — Upon franchiſes and liberties. 


Patent Rolls. 


. Pheas. | 
PENSIONS given by the Pope, 


French King, and others, to 

Cardinal — the 

Chapter-Houſe. 1 
PERAMBULATIONS. of Foreſts, 


See Quo Warrant, and Me- 


— Treaties of the peace. See moranda. 
Treaties. | 8 , PLEA ROLLS of the Court of 
 PEDES FINIUM. See Common Exchequer. 


ed * . 


—— Theſe begin in Ed. iſt's time 

(of which reign there is one 
7p Roll) from which time down 
to the end of Fa. an. 1625, 


Clerk of the Pleas of Weſt- 


ing about the limits of foreſts, 
by certain Judges or other of- 


minſter. 
— From 1 C. 1. G. 1686 to'the 
preſent time - at the Office 
ä PLEA 


PETITIONS in parliament. | ses 
See Fila- 
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Rolls, in which are ſtated the 


they are---in the office of the 


1 - p 
os) — [] 
> 
"4 K N » ÞÞMf 
Wine, — — — 


Pond 


Es» 


relating to eccleſiaſtical per- 
| ſons and benefices. See Bene) - 


fices. 
— Books of orders of the court of 


— 
i = 
* 2 * 
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- PLEAS of the Crown. * Placita 


| 
$ 
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— - Several books relating to the 
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ROLLS 
ny the Pleas, at Lincoln' $= 
Ber of pleas and proceedings 


in the court of er, 


Exchequer---minute books 
minutes of orders, from which 
bos of orders were made 
( Writ-books (being Entries 
of Minus's, nd the dai- 


4 ly iſſues, c. 9 | 


| ataaing the appear- 
. ance of defendants, Cc.) 
Docquet- 
the Rolls and Judgments, be- 
pinning temp. Elia Files of 
Ils in cauſes Files of 
Writs returned from 1 Ch. 
1 an. 1625, to the preſent 
t the Office of Pleas 
— doln's- Inn. 
— Ne a toat time---at the Of- 
- .ficeof the Clerk of the Pleas 
at Weſtminſter. 


Corone. 
POPES 
— Bulls, See Balk. | 
—— Supremacy. See Supremacy 
— Penſions. See Penſions. 


Pope, temp. H. 8.—at the 
Cbapter-Houſe. 
POPISH CONVIC I'S. See Certi- 
ffccates, and King's-Bench. -- 
PORT..BONDS. See Bonds. 
PORT*BOOKS, _ 
—— Containing entries of all goods 
and merchandizes imported, 
- exported, and carri coalt-/ 
ways, which are annually re- 
turned by the cuſtomers and 
Patent Officers of the ſeveral 


* — at the King's Remem- 
ancer's Office. . | 
PORTUG AL. 


— Treaties and cravſu@ions with 
Portugal, 


books, referring to] 


"x7 


PORTUGAL. 7% 

— wer gh 24 3. an. 1372, to 
| . n. 2 41 the 
K r-Houſe. 


PREBENDS, 
— — of Prebends. bee o- 


PRESENTATION 8. 
— Yee Patent Rolls. 


— A Collection out of the Pa- 


tent Rolls of all preſentations 
made by the oy to 
church, prebend, or chanel, 
from 1 Ed. an. 1272, to the 
middle of the- reign of Ed. 


at the Tower. 
pe. | 
e of Priories. See bar 


— — of Priories, Sce 
Foundations. | 

——— $urrenders of Priories, temp. 
H. 8.——at the  Chapter- 
| Houſe. and — 


Office. 
— A Book relating 
to the Priory | At the Kings 


: of Oſney, Remem- 

|—— A Book ern. brancer's 
cerning the Office, 
lands of the] Weſtmin- 
Priory of Co- ſter. 
ventry. J 


—— Regiſters, rentals, and trea- 
ſurers accounts of the Priory 
of Cbriſt-Church, of the 
Priory of Dover, Fc. in the 
Library of Canterbury Ca- 
thedral. 

— Of the Priory of Coln---in the 
Duke of Kent's Library. 

— See Abbies, Monafteries, Religi- 

| ous Houſes, | 

PRIVY COUNCIL. 

—— Books of the Privy Codncil--- 

at the Council Chamber. 

— _ in Lord Oxſord's Li- 


brary. 


1 - . 


-y 


V 
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Privy Seal Bills, See Irrel. 
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PRIVILEGED. PERSONS... 
— Bills againſt them. See Com- 
| mon Fleas, — 
PRIVILEGES. See Memoranth. 
PRIVY SEALS, 255 
—— In thereiga of Ed. 1. and 
the beginning of Ed. 2. an. 
1 307, to the end of Ed. 4, an. 
1483, and ſome in the reign 
of R. 3.---at the Tower. 
— Some in the reign of R. 3. and 
from 1 H. 7. an. 1485, to the 
end of the reignof W. 3. an. 
1702—at the Rolls. 
—— From 1702, to the preſent time 


Sat the Petty 28 
— Several---at the Firſt Fruits 
Office. 


— A Great many for the loan of 


money, in the reigns of H. 7. | 


and H. 8.---at the Chapter- 
Houſe. >. 1 


PROCESS. | 
—— Againſt collectors and receiv- 
ers of taxes, &ffc.---at the 
King's Remembrancer's Of- 


fice. 


— King's Proceſs. See King's- 
Bench. | | 5 


PROCLAMA TIONS, See Common 
eds. . R > 
—— Under the Great Seal. See 
Patent Rolls. | 
— A Great many---at the Paper 
Office. | CE 
"ROE 1 : * 
— Being particulays of m 
paid half. yearly by the the. 
. riffs of the ſeveral counties, 


c. 
See Memoranda. j 
PROVOSTSHIPS. © 


—— Surveys of Provoſtſhips. See 
Surveys. | 
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| | Quarmicarions of bas | 


of parliament. See Parlia- 


 QUOD DAMPNUM. See Iguif- 
. tions ad Quod Damp num. 
UO MINUS, See Plea RIH. 
QUO WARRANTO 'ROLLS. 
— uns the reigns of Ed 1, Ed. 2. 
Ed. 3.---at the Recejpt of the 
|  _ Pxchequer, - "Lu 
| Indexes to the ſaid Rolls. 
'—— Since 10 Ed. 3. an. 1335, Lord 
| Chief Juſtice Hales obſerves, . 
that pleadings, and * 
upon franchiſes and liberties, 
have not been before the Juſ- 
| tices itinerant,, but in the 
King's-Beach or Exchequer, 
and ſo are reſpectively en- 
tered, either upon the King's- 
Bench Rolls, or Memoranda 
of the Court of Exche- 
| | R. 
Recaviss. 
— Proceſs againft receivers and 
collectors of taxes. See 
Taxes, | | 


Accounts of the receivers ge- 
|  _ neralof land-tax, and duties 


y 82 houſes. See Accounts. 
RECOGNIZANCES. 
Common Pleas. 


RECOVERIES. | 
— Common Recove- 
| ries, See Come 
—— Docquets of Re- [ mon Pleas, 
+ coveries, | 
RED.- BOOK of the Exch * 
—— Is an ancient manuſcript vo- 
lame, in which is contained 
the names of the tenants per 
baroniam, temp. H. 2. The 


4 


lexxl Hader 10 the Records, Se. 
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| ; 
| off | | %* 
% RED-BOOK _ | RELIGIOUS HOUSES. 5 
31 number of hides of land in | — Reports of viſitors of religious 
44 | ſeveral counties, and alſo the | houſez——at the Chapter- 
$7 eſcuages, temp. H. 1. R. 1. and Houſe. ' | 
1 wo John, Sc. —-at the King's Abbies. 
| | F Remembrancer's Office. "2 Acrounts. 
i? ISTER of 3 see J Lands 
4 Grants, in the Dutchy of Lan- Leafes. 
3/9 caſter, See Dutchy Court.  Monafleries. 
f * — Priories 8 Prior ies. Surveys. 
11 — Abbies | Abbies. RENTALS... 1 
— Religious Religious | Of ſundry lands at the Chap- 
Houſes. Houfes. ter.houſe. | 


—— "Three regiſters of the ſhop: — Several—at the Augmentation 


3} 
1 
; T4 rick of Hereford, and regiſ-- Office. ; 
11 ters of the Biſhops of Ely, | — Of the abby of St. Auguſtine's, 
21 beginning with Biſhop Al- See Abbies. 
2 cock, tempore H. 7.— in the | RENTS. | 
J! Biſhop of Ely's Library. PaRTiculAxs for the ſale of ſee- 
i —— See Augmentation. | farm rents, in the time of the 
4 —— Regiſters of the tenures, cuf- | - civil wars—at the Augmen- 
| | toms, Oc, of hundreds, temp. | tation Office. | 
[1 | Ed, 1. See Hundred Rolls, | REPORTS of | y 
38 RELIGIOUS HOUSES. —— Maſters in Chancery. See 
if —— Leidger books of ſeveral re- Chancery. 
1 - ligious houſes---at the King's | — Viſitors of religious houſes, 
Remembrancer's Office. temp. H. 8.---at the Chapter- 


—— Some---at Greſham College. houſe. | 
—— Original charters of ſeveral | REQUESTS. 
| religious houſes----in Lord | —— The Court of Requeſts was a 


Oxford's Library. court of equity, of the ſame 
——— Surrenders of religious houſes name as the Court of Chan- 

| —at the Augmentation Of- ery now is ; the Lord Privy 
fice, and Chapter-Houſe. eal being chief judge of it. 
— Books of charters, and con- It was erected about 7 H. 7. 
firmations of grants to ſeve- n. 1495, and aboliſhed by 
ral religious houſes in Nor- act of parliament, 17 Ch. i. 

ſolk—in the Biſhop of Ely's an. 1641. by 

Library. 22 | —— Fhe proceedings of this court 


—— Old Regiſter Books, of God- at the Chapter-houſe. 
ſtow, Whitby, Eveſham, New-| RESCUES. 220 
port-Pagnel, St. .Neots, and | — Returns of Reſcues. See 
the priory of CdIn---in the King's-Bench. 
Duke of Kenr's Library, RESTITUTIONS. See Attain- 
—— Regiſter of the abby of Foun- ders. | 4 
© tains—in the Earl of Den- | RESUMPTION. SPIES; 
bißh's Library. 6 — A@& of Reſumption, See 
— Foundations of religious houſes Ads. | 
| E 8 the SET | nt... Alttainders. 
— Confirmation of charters, ts, | RETURNS 4 
Fc. to religious — —— To parliament. See Parlia- 
© gee Confirmation Rolle, =: ment. . RE- 


- . 


rlia- 
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REVENUES. . 


— Accounts of Revenues of the 


Crown. See Accounts. 
—— Accounts of revenues of col- 
leges, in the univerſities, in 
two books---at the . 
tation Office. 
ROBES. 
— Accounts of the Maſter of the 
Robes. See Accounts. 


L | 
ww. of Aſſine, Y Agel. 
— Bag Rolls, L Bag Rolls. 
— Charter, Charter. 
——- Cloſe, or ; Cloſe. 
Claus, | 
— Confirmati- Confirma- 
on. tron. 
——  Control- 1 Control- 
ment, ment. 
— Coronation, Coronation, 
—— Called Me- Memoran- 
moranda, a. 
—— - Orginalia, Originalia| 
— Of the court King's- 
of King's- Bench. 
Bench, 1 
— - Of the court Common 
of Com- Pleas. 
_—_— | OP | 
— Court rolls L f 
of manors, dee ] l 
— Decree Decree. 
Rolls, N 
— Exigenters 3 | xigen- 
— 11 
— Fine Rolls, Fine Rolls, 
— Of Foreign | Foreign | 
Accounts 
—— Foreign 5 Foreign 
Rolls, Ry Rolls. 
— French, French. 
—— Hundred, | Hundred. 
— lter, . ter. 
— ee 1 2 
—— Of Manors, nors. | 
— Of Miniſters | Miniflers, 
Accounts, | 
— Norman, * Norman, 


4 


bexxiii 


ROLLS. 7 
1 T Parſlia- 
r 
— — Patent, | Patent. 
ipe, Pipe. 
— n . Pla. 
—— OfProceed- Ecclfaſti- 
ings relat- | > oy 
ing to ec- 4 
| cleſiaſtical | 
| perſons, | 
— Koment | | Roman. 
Rolls, See 3 
—— Scotch, Scotch, 
—— State Rolls, State Rolls. 
— Of Special Special, "I 
writs, | 
—— = Statute. \ Statute. | 
Rolls, 14 
— Taxation, | Taxation. 
—— Vaſcon, { Vaſcon, 
—— Of Writs, 1 Writs, 
— Welch Welch. * 
Rolls, 2 
ROMAN ROLLS; 


'—— From 34 Ed. 1. an. 1305, to 
the end of Ed. 4. an. 148 — 
at the Tower. 


| ROTULI CO RUM. Sce 


Pipe . 


8. 


Schools. 
F 8 of 3 See 


Foundations. | 


| SCIRE FACIAS, 


—— Judgments on Scire ach 
See Judgments. 
Memoranda. 


Accounts. | —— See Y King';-Bench. 


Chancery. 


SCOTCH NOBILITY. 


| —— Homage done by the Scotth 


nobility to Ed. 1. See Homage. 


| SCOTCH ROLLS. 


— From 19 Ed. 1. an. 1290, to 
the end of Ed. 4. an 1483--- 
at the Tower. 


— See Scotland. * 


lr 2} - $COT- 


Ilxxxiv 
SCOTLAND. 


— Treaties and tranſactions with 
Scotland. From 1 R. 1. an. 
1189, to 29. Eliz. an. 1586, 
(among which are the Rolls 
of the petitions, pleadings and 
— in the cauſe ot Ro- 
E de Brus, and other com- 
titors for the Crown of 
beotland, in the 19th and 
20th years of Ed. 1.)---at the 
Chapter-Houſe. 
SEALS. See Privy Seals. 
SEISINS. See Common Pleas. 
. SEIZURES. | 
— Informations on ſeizures, See 
Memoranda. | 
SERJEANTS AT LAW. 
—— Writs for calling them, from 
4 1. an. 1633, to the pre- 
ent time —at the Petty-Bag 
Office. 
SERJEANTY. | 
— Lands held in grand and petit 
ſerjeanty. See Tea de Me- 


VIs. 
SEWERS. - 


—— Laws and adjudications of | 


ſewers, in the reigns of Ja. 
1. Ch. 1. and Ch. 2. and ſome 
few fince that time---at the 
Petty-Bag Office. 

——— Commiſſions of Sewers. See 
Patent Rolls. 

SHERIFES. | | 

— Proffers. See Memoranda. 

— Returns of the names of vil- 
lages. See Nomina Villarum 

$:GNET BILLS. 

un the reign of R. 2. and from 
thence to the end of the reign 
of Ed. 4. an. 1483---at the 
Tower. 4 

SIGN MANUALS. 

In the reignsof H. 6. and Ed. 

4.---at the Tower. 

— From R. 3. to the end of the 
'reign of W. 3. an. 1702, are 
moſtly---at the Rolls. 

—— Some in the reigns of H. 7. H. 
38. Ph. and Ma. and Q. Eliz.-- 

at the Chapter-Houſe. 
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ISN MANUALS. - 


-—— Some in the reigns Ja. 1. and 


Ch. 1.---at the Tower. 

— See Me mor anda. ; 

SPAIN. * | | 

—— Treaties and tranſactions with 
Spain. 

— From 8 H. 7. an. 1492, to 3 
Ja. 1. an. 1605---at the Caap- 
ter-Houſe. | 

SPECIAL 

—— Commiſſions, inquiſitions and 
traverſes, relating to forfeit- 
ed eſtates. See Horfeited E/- 
fates. | 

—— Writ Rolls. See King's-Bench 
and Common Pleas. 

See Patent Rolli, 

and Wards and Liveries. 

—— — Pardons. See Pardons, and 
Patent Rolls, | 

SPIRIT.UALITIES. 

— Taxation of the ſpiritualities 
in the province of York. 

See Taxation. 

SPIRITUAL PROMOTIONS. 

—— Valuation of ſpiritual promo- 
tions---at the Firſt Fruits Of. 
fice. | 

— See Surveys. 

STAR CHAMBER. 

— This court was erected by ad 
of parliament 3 H. 7. an. 
1487, and diſſolved by ad 

17 Ch 1. ay. 1641. 
— he bills, anſwers, depoſiti- 
ons, and other proceedings in 
this court, from 3 H. 7. 1 
the reign of Ch. 1. incluſiz: 
---at the Chapter-Houſe. 

— The decrees of this court ar: 
not at preſent any where t! 

be found. 

STATE ROLLS. Trea! 
Rolls. | 

STATUTA WALLIX. 

—— See Welch Rolls, © 

STATUTE ROLLS. 

—— From 6 Ed. 1. an. 1277, to 
Ed. 4. an. 1468---at ti 


— Liveries. 


See 


Tower. 
STA 
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STATUTE - ROLLS. | 

—— One Roll containing the ſta- 
tutes made at Wincheſter, 1 3 
Ed. 1. an. 1285--at the Re- 


ceipt of the Exchequer. 

— From Hen. 7. to the preſent 
time---at the Parliament Of- 
fice. | 

See Statutes, 

STATUTES. - 

— A Book of the) 
ſtatutes of Ed. 

3. and other 
things, with 
the preroga- 
5 tive, E of MY f 
— A Book o =. TON 
„ tutes from 1 ings 
4 — * * brancer's 
11 6 an, 1460, Office. 
— A Book of ſta- 
es tutes temp. H. | 
k. 6. and thence 
to part of the 
reign of H. 8. 
o- —— Statutes of collegiate churches 
A and colleges, vg. of Here- 
| ford, Windeſor, Canterbury, 
Magdalen College in Ox- 
ford, Durham, Wells, Cheſ- 
act ter, and Exeter, Ic. in Lord 
an. Oxford's Library. 
ac — Several in Corpus Chriſti Col- 
lege---at Cambridge. 
STATUTE-STAPLE. -. - 


—  Extents, re-extents, and other 
2 on the ſtature- 
aple. | 5 
— A Few in the reign of 7a. 1. 
and from the beginning of the 
reign of Ch. 1. an. 1625, to 
this time---at the Petty-Bag 
Office. a 


STEWARD. 

—— Lord Steward's orders, relat- 
ing to the King's ſervants, 
£9c.---at the Board of Green 
Cloth. = 


1 


| 
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| SUBSIDIES. 


| 


SURR 


= 


— A Bookof ſubſjdies and Knights 
fees, temp. H. 6.----at the 
King's Remembrancer's Of- 


fice. - 

: Aids. 

1 0 Foreign Accounts, 

—— gee Accounts. 

SUMMONS. | 

— See ' ommon Pleas. 

SUPREMACY. 

—— Inſtruments of divers Biſhops 
and the Univerſity of Cam- 
bridge, acknowledgin K. 
H. 8th's ſupremacy, ep other 
matters relating to the ſup- 
preſſing the Pope's Suprema- 
cy---at the Chapter-Houſe. 


z © 


— 


| —— Several books for and againſt 


the Pope's Supremacy, and 
articles deviſed by the Arcb- 
biſhop of York, concerning 
the title of Supreme Head, in 
the reign of H. 8.---at the 
Chapter-Houſe. 


ENDERS of 1 
— Abbies, 3 Abbies, 
—— Monaſteries, / Mo naſler ies. 
—— Priories, Priories, 
— Religious Religious 


Houſes, Houſes, 

— Vork-Houſe, St. Albans, and 
other lands, by Cardinal 
Wolſey- at the Chapter- 
Houſe. 

— The ſurrenders of the religi- 
ous houſes are inrolled on 
the back of the Claus Rolls-- 
at the Rolls Chapel. - 

SURVEYS of | 

See Do- 


— Lands, manors, Ye. 
me ſdlay. 

—— Lands and manors formerly 
poſſeſſed by the Crown, 


— Some---at the Auditors of the 


Land Revenue. 
— Some at the Receipt of the 
Exchequer. 


—— Some---at the Chapter-houſe. 
IF 3] | SUR» 
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SURVEYS of 

— Several | 
King's Remembrancer's Of- 


* dee. | . 
— Edward Duke of Buckingham's 
lands, temp. H. B.---at the 


Chapter-Houſe. 1 


— See Lands. 

—— See Accounts. AB 

—— Eccleſiaſtical benefices, See 
Benefices. 

— Honors within the Datchy of 


Lancaſter. See Dutchy. |} 


SURVEYS of | 
— - Archbi- 
| ſhopricks, | And other Dig- 
— Biſhopricks, | nities, Benefices, 
— Abbacies, | Offices, or Pro- 

| —— Monaſteries, | motions Spiritu- 
—— Priories, al, within this 
—— Colleges, realm, taken by 
— Hoſpitals, I virtue of com- 
— Archdea- miſſions of H. 8, 


conries, according to an 
 ——  Provoſt-' act of parlia- 
ſhips, ment made in 
— Prebends, ] the 26th year of 


— Parſonages, | his reign, an. 


— —- Vicarages, 1c35----at the 
Chantries, Firſt Fruits Of- 
+— Free Cha- | fice. 
pels, c. 


— be poſſeſſions of K. C. 1. 
taken in 1649 and 1650---at 
the Augmentation Office. 
— Surveys and cuſtoms of the 
manors of Weſtham, and 
Playes in Eſſex -in the Bi- 
ſhop of Ely's Library. 
— Certificates of commiſſioners 
appointed to ſurvey and va- 
lue ſuch abbies and monaſte- 
ries as were under the year- 
ly value of 2000. an. 28 H. 8. 
Fans at the — He ae 
— | priory of Worſpring--- 
at he Cloner ion e. 
— Commiſſions for ſurveying re- 
| ligious houſes---at the Chap- 
ter-Houfe. 


2 to the Records, Se. 
DD. - . | SWAINMOTE or SW AINIMOTE-. 
temp. Eliz.---at the 


| - COURT. | 
— This is a court incident to ſo- 
reſts, and relating to matters 
of the foreſts, of which the 
verderors are judges. See 
Foreſts, | 


*. 


TT axariOoN ROLLS. 

— Of the value of all the churches 

in 20 Ed. 1. an. 1291—at the 

Tower. f 

— à Book of the taxation of the 
ſpiritualties in the province 
of York—at the King's Re- 
membrancer's Office. 

TAXES. | 5 

—— Duplicates of land and win- 

dow taxes in Bags called Bags 
of Particulars,---at the King's 
Remembrancer's Office. 

—- Accounts of re- 

cCeivers gene- At the King's 

ral of land tax, | Remem- 

— Accounts of re- brancer's 
ceivers of du- Office. 
ties on houſes, 

— - Proceſs againſt collectors and 

receivers of taxes---at the 
Kg Remembrancer's Of- 
ce. 

n 8 per baroniam. See Red- 


—— An ancient book of tenures in 
Warwickſhire and Coventry 


-—at the King's Remembran- 
cer's Office. ; | 

—— Of hundreds, See Hu 
Rolls. | 


—— See Memoranda. 

— Books of old tenures in Dor- 
ſetſhire and Berks, and of ſe- 
veral manors in Norfolk, 


in the Biſhop of Ely's Libra- 


| TY. 
— A Book of tenures of all the 
- monaſteries, priories, abbies, 
| | colleges, 


haus i the, Reards, G. 


| colleges, chantries, hoſpitals, 


caſtles, honours, lordſhips, | 


manors, c. held of the 
Queen in capite in the county 
ot Glouceſter, an. 18 Eliz --- 
at the Receipt of the Exche- 
quer. | 
TESTA DE NEVIL, or TESTA 
NEVELLI. | 
— An ancient record, (compiled 
by Jollan de*Nevil, who was 
Juſtice Itinerant in 18 and 
24 H. 3.) containing the 
King's fees throughout the 
reateſt part of England, with 
nquiſitions of lands eſcheat- 
ed, and lands held in grand 
or petit ſerjeanty at the 


fice. 


'TIN-WORKS. 


—— Covenants with the commiſſi- 
oners for the tin-works of 
Devon and Cornwall, 14 H. 


8. an. 2 the Chap- | 
E. | 


ter-Hou 


TRAVERSES. See Forfeited Ef. 


tates. 


TREAS WW. 
— A Bag intitled Jreaſogs, con- 
taining papers relating to the 
| inſurre Bios in Volkſhire, 


Lincolnſhire, and the Duke 


of Richmond's matters in the 
North, temp. H. 8.---at the 


Chapter-Houſe, | 
TREASURER of the chamber. See | 


Accounts, 
—— Of the navy. See Accounts. 


TREASURERS. 
— Indentures of the Lord Trea- 


ſurers----at the Chapter-| 


Houſe. 


King's Remembrancer's Of- | 


lexxyii 


- 


1 


TREATIES and TRANSACTE 
ONS with | 
— Arragon, Aragon. 
— Bretagne, | þ | Sretagne. F 
—— Burgundy, |" 7} Burgundy. 
— Caſtile, Þ}' "Co ile. 
— Flanders, *Þ Flanders. 
— France.. France. 
—— Germany, . Germany, 
—— Holland and Fo Helland. 
United Pro- | 9 
vinces, 1 
— Italy, Italy. 
— Navarre, Navan re. 
— Portugal. Portugal. 
—— Scotland, Scotland. 
—8 ain, : # Lain. 
— - late date—at the Paper Of- 
ce, r 
—— Of Peace and commerce, ſeve- 
ral by H. 6. Ed. 4. H. 5. H. 


8. Ed, 6. O. M. and Q. Eliz. 
in the 21 of Sab Li- 
brary. wed | 


"TREATY ROLLS. 
— Containing the powers given 
to commiſſioners to treat with 
foreign ſtates, and the pro- 
ceedings in conſequence 
thereof. Theſe are called 
State Rolls, and Foreign 
| Rolls. © 7 
—— From the rejgn of K. John to 
the end of Ed. 4. an. 1483-- 
1 the Tower. 
— From 1483 to 17 Ja. 1. an. 
; 18 the nate | 
— From 1619 to the preſent times 
Ain the cuſtody of the Pro- 
thonotary of the court of 
Chancery. 
French Rolls. 
Norman Rolls... 
Scotch Rolls, 
Vaſcon Rolls. 
_Welch Rolls. 


—— Se 


Pp. 1 VALU- 


IxXxxviii 


v. 


V 

— Biſhopricks a iritua] pro- 
2 at the F irſt F — 
Office | 

Such abbies and monaſteries as 

were under 2o0/. 28 H. 8. 

See Surveys. 

VASCON ROLLS. 

From 26 H. 3. an. 1241, to the 

end of the reign of R. 3. an. 

1485.—at the Fe, 

See Common Pleas. 


— Veuuns's. 


VERDEROKRS. 


_—— Writs for electing verderors. 


See Foreſt. 
VICARAGES. 
— Surveys of vicarages. 
Sur Veys. 


See 


VICTUALLER of the navy. See | 


Accounts, 
VILLAGES. 


— —- Sheriffs returns of the names | 


of all the villages. See Ne- 

mina Villarum. 

. VISITATIONS 

— Ofthe Kings at Arms through 
all the counties of England-- 
at the Herald's Office. 

—— Several---m Lord Oxford's 
Library. 

— Of religious houſes---at the 
Chapter-Houſe. 

UNIVERSITIES | 

—— Accounts of revenues belong- 
ing to the colleges in the two 
unverſfities---at the Augmen- 
tation Office. 


| _ 
| Wars. 


—— Matters relating to Wales. See 


Welch Rolls. 

WARRANTS under the ſign manu- 
al. See Memorandu. 

WARDROBE 

— Accounts of the Wardrobe. 
See Pipe Rolls, | 


| 
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WARDROBE 

—— Some---at the Chapter-houſe. 

— Some — at Lord Oxſord's Li- 
brary. 

— counts. 


WARDS and LIVERIES. 

— The court of Wards and Li- 

veries was erected the 32 H. 

8. an. 1540, and aboliſhed 

12 Ch. 1. an. 1636. 

— The proceedings in this court, 

with ſeveral books of the de- 

crees, orders, extent and va- 
lue of lands, leaſes, c. 

2t the Chapter-Houle. 

—— Eleven bags) | 

of the cer- 

tificates 'of 


| | feodaries of 


this court, 
of the offices 
taken on the 
death of the 
King's te- 
nants con- 
taining the 
particulars 
of their poſ- 
ſeſſions, 
—— A Calendar. 
of the ſaid 
certificates, 
containing 


Were in the 
handsof the late 
| Mr. Charles 
Grymes of 
bre y- Inn, 
the names of | and now in the 
the lands, | hands of his 
each county | executors. 
ſeparate, 


— Two Calen- 
dars, con- 
taining the 
names of 
lands, and 
manors col- 
lected into 


their ſeve- 
ral counties, 
from thir- 
large 
books of ſpe- | 
ctal liveries, | 
in the reigns j 


teen 


— Another, 


— Another, 


and Ja. 1. 


— Index of the 


ſame names, 
alphabetical- 


ly collected 


into diſtinct 


counties, 


—_— Alphabetical | 


index of 

names of — 
ſons ſuing out 
their liveries. 
contained in 
the ſaid 13 
books of live: 


ries, 
— A Calendar of 
the names of | 


lands menti- 
oned in five 
books of de- 
erees, as they 
occur in the 
books, 

di- 


geſted into 
their ſeveral 
counties. 


ferring to o- 
ther books of 
decrees, in the 
reigns of Eliz. 
Ja. 1. and 
. 5. 


— A Calendar in 


alphabetical 

order, of the 
names of all 
perſons after 
whoſe death 
any office has 
been found, 

from the firſt 
eretting of 
this court, to 
the time of 
wg i” >> it, 
an. 


Index to the "RS . 


WARDS and LIVERIES. 
of H. 8. Ed. 1 
6. Mary, El. 


re- 


Were in the 
hands of the 
late Mr. 
Charles 


Grymes of 


Gray's-Inn, 
| and now in 
hands of his 
executors. 


— — 


m 


1636, 3 
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[ARDS and LIV ERIES. 
which refers 
to the bun- 
dles o? tran- 


| ſeripts of i in⸗ 
quiſitions, poſt oſt p 


mortem. 
Inguiſition — 
mortem. 
 — Several other 
| Calendars, 
— Grants of Wardſhips. See 
| Patent Rolls. | 
ial Liveries. * Patent 


* 2» — „ 


— 


Rolls. 
WELCH ROLLS. 


fs From 5 Ed. 1. an. — 24 


Ed. 1. 
Tower. 
— A Roll containing extracts out 

of the Patent Rolls and Cloſe 
Rolls, of matters relating to 


an. 1295 —« at the 


Wales, from 1 H. 3. an. 
1216, to 1 3. an. 1252. 
And, 


—— Two Rolls contuini the Sta- 

tuta Walliæ, made in 12 Ed. 

1. an. 1248 at the Receipt 

of the Exchequer. 
WESTMINSTER. 

—— A Book covered) 

with velvet, em- 

boſſed with ſilver 

gilt, touching the | 

oundation © of 


8 cha- 
l, +4 
> Sad 


— Several books in- 
dented, covered At the 
with blue velvet, P Chapter 
containing the a- Houſe. 
greements be- | 
tween H. 7. and 
Iflep abbot of 
Weſtminſter, con- 
cerning maſſes, 
dirges, obſequies, | 
Oc. and annual 

penſions given for 

them, * 


— 


WEST 


3 
„ 


* 
w 


of the ſaid laſt 
mentioned books—in a Trea- 
ſury of Records, belonging 
to the Dean and Chapter, in 
Weſtminſter Abby, over the 
Fes Cloyſter. 

— — Chartularies of Weſtminſter 
Abby, and charters granted 
to the Dean and Chapter, by 
H. 8. and Q. Eliz.---m the 

Biſhop of Ely's Library, 


WILLS. 
— Of R. 2. H. 7. and H. 8.---at 
3 the Chapter-Houſe. 


WINCHESTER. 

F $tarutes made at 

. See Statute Rolls, 

WORKS. 

——— Accounts of the paymaſter of 

the works. See Accounts. 

WRIT BOOKS | 

— Of the court of Exchequer, 
containing entries of Que Mi- 
nuss and the Daily Iſſue. See 
Pleas. — 


ITS. | 
— A Roll or regiſter of writs a- 
bout the year 1240, or the 
middle of the reign of H. 3. 
and writs of every ſpecies, 
from the beginning of the 
reign of Ed. 1. an. 1272, to 
the revolution, an. 1688---at 


the Chapter-Houſe, 


- 


Wincheſter. | 
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— From 1688, to the preſent 
time are moſtly---at the 
Cuſtos Brevium's Office. 
— hBrevia regia, 
— Dedimus to 


From 9 C. 1. 
| — 0 an. 1633. to the 
— Writs for n — 
calling ſer- f ON _— 
jeants at Bag _ 
A * | 
— Of ſummons 
and returns 
= 485 See Parlia- 
— Of Knights „ 
and burgeſ- | 
ſes wages, i 
—— Of error, + "Error. 
— Of enquiry, | Enquiry 
—— Origina 1 Original 
——- Judicial, | | Fadicial 
——— Special, tl 3} Special, 
— Of executi- I Executi- © 
on for trea- on. 
ſon, a 4 1 * 
| 7 
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